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or  na 

Courts  Reported  During  the  Period  Covered  by  diis  Volume. 


SUPREME  COURT— Krat  Department 
Justices  of  the  Appellate  Division, 

EDWARD  PATTBBSON,  Pbesidikg  J^spcE.! 
GBOBOB  U  INGBAHAM,  PsESlDlNa  JuSTlOE.s 

ABSOCIATB  JTTSnCIB. 


OEOBOB  U  INORAHAM.> 

CTESTEB  B.  Mclaughlin. 

FRANK  G.  LAUGHLIN. 
JOHN  PBOOIOB  GLABKa 


JAME3S  W.  HOUGHTON.* 
FRANCIS  M.  SCX)TT. 
NATHAN  L.  MILLER.* 
TIOEOB  J.  DOWLINO.B 


Justices  of  the  Appellate  Term,  1910. 

HENBT  A.  OILDEBSLBtDTa,  Pbssidinq  Jitbticb.* 
SAHUBL  SEABDBT,  Fbisidziio  Jusnox. 

AaBooun  JunKOEB. 
ZBYINO  LEHMAN.  NATHAN  BUUR.r 

February. 

BBNBT  A.  OILDBIRSIiEBVE,  PfiXBiDzno  JunxcE.« 
BAMUEL  SBABUBT,  PsEsiDina  Jifsncx. 

BDWABD  B.  WHITNBY.*  AUrBEID  B.  PAGAr 


*AppolBt«4  Prealdlnc  Jnitic*  to  tnooaed  Bklmrd  Pfttteraon. 

■  AMlsned  to  Apptllate  DIvUIod.  Third  DaparUneot 

•  ASKtcned   to  An>«Ufttfl  DlvtsIoQ,  Flrat  Department,  to  sn^eed  Junu  W.  Houcbton. 

•  AsalcMd  to  App«IIata  Dlvlstoa.  First  DepartmeDt.  to  locoeed  OMrst  It.  Insraham. 

•  BMfCB«d.  to  uka  ^ect  November  »,  1908. 

■  Klectod  NoTMnber.  IM,  to  tako  effect  Jaonuy  1«  tSUt, 
•AvpoltttM  JhUm  NonmbOT  M  SMB. 

(iU) 
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First  Department — Cont'd. 

Justices  of  the  Appellate  Term,  1910—Confd. 
March. 

BKNRy  A.  OILDDRSL^BBfVn,  PnsiDXKa  JusncB.* 
BAHUBL  SEABUBY,  Pbesxdino  JUflnci. 

AWOOXAXB  JURIOEB. 

XBTINO  IjESOCAK.  0DWABD  J.  OATBOAN.' 

ApriL 

HENBT  A.  OILDBR8LEIIVB,  PBisiDXira  Jimnoi.« 
SAlfUBCi  SDABUBY,  FuaxDxna  Jrand. 

Assooun  JUsnoEB.   

IBYING  LBHMAN.  NATHAN  BIJUILT 

EENRT  A.  GILDEBSUEBVB,  PwcsiDnTa  JuaxiCB.* 
SAHUBL  SDABUBY,  Fbesidino  XroncB. 

ASSOOUIS  JosnciB. 
OHABLBB  Ifc  GUY.  AIiFBED  B.  PAOE.T 

HENBY  A.  0IU>E3BSIiEEVB,  FsEBiDiNa  JcsncB.* 
SAUUXZi  SBABUBY,  PuaiDIHO  jUSncB. 

AflBOCUIB  JUSnOKB.  * 

IBTINO  LEHMAN.  EDWAED  J.  GATEGAN.T 

Octo1>er. 

HENBY  A  OILDEBSLEEIVE,  PftESlDXiro  JlT8nCB.« 
BAHUIIL  SBIABUBY,  PixaxDXiio  JuBUCB. 

IBTING  LEHMAN.  NATHAN  Bm7B.T 

Wotwmlief. 

HENRY  A.  GIU>BfiSIiEBTB,  PBUXDnra  JirffincK.« 
CHABUI8  W.  DAYTON.  FxBBXDXHa  JusnoB. 
ABBooun  JUaiXOBS. 
JAMBS  FITZGHBALD.  M.  WABLBY  PLATZBK. 

EniNBY  A.  GUiDBBSIiBETB,  PsBaiDina  jTxmcs.« 
QHABUDS  W.  DAYTON,  PsBSiDnrG  JusriOX. 
AflBocun  jumoBs. 
IBTING  LBHHAN.  EDWABD  J.  OATEGAN.' 


RMlgnad,  to  takt  affaet  Noramlwr  M,  IM. 

Btootad  NoTuntwr,  Itm,  to  tak*  atttBt  JftsiUkiy  1.  lUlL 
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First  Department— Cont'd. 

Justices  of  the  First  District, 

OHASLBB  F.  MioTiWAW.*  viCTOB  J.  DOWLINO." 

EDWABO  TATSHSBSOSA  JOSEPH  B.  NBWBUBOESL 

OflARLBS  H.  TRITAX.*  JOHN  J.  BBADT. 

RENRT  A.  GILDERSLHBVB.*  CHABLSS  W.  DATTON. 

EDWARD  B.  WHITNBT.t  MITCHELL  U  EKLANOH&. 

FRANOIS  M.  SCOTT.  JOHN  rOBD. 

JAMBS  FXTZOEKALD.  LEONARD  A.  OIOQBBIOH. 

JAMBS  A.  0*OORMAN.  JOHN  W.  GOFF. 

P.  HEl^Y  DUORO.  GHARLBS  L.  OUT. 

JAMBS  A.  BLANCHARD.  FETTER  A.  HENDRICK. 

JOHN  PROCTOR  CLARKa  M.  WARLEY  PLATZBE. 

SAMUEL  6REBNBAUM.  SAMUEL  SEABURY. 

EDWARD  B.  AMEND.  JAMBS  W.  GERARD. 

VERNON  M.  DAVIS.  IRVING  LEHMAN. 

EDWARD  E.  MoCALL.  NATHAN  BIJUR.T 

HENRY  BISCHOFF.  EDWARD  J.  GAVEOAN.t 

GEOBGB  Li.  INGRABAH.a  ALFRED  B.  PAGBLT 


Second  Department. 

Justices  of  the  Appellate  Division. 

MICHAEL  H.  HIRSCHBERG,  PREBIDISO  JUSnCB. 
ABSOCIATS  JUBTICS8. 
JOHN  WOODWARD.  ADELBERT  P.  RICH. 

ALMBT  F.  JENKS.  NATHAN  L.  MILLER* 

WARREN  B.  HOOKER.  EDWARD  B.  THOMAS." 

WILLIAM  J.  GAYNOR.1*  WILLIAM  J.  OABR." 

Justices  of  the  Second  District. 

WILLIAM  J.  GAYNOR.10  WILLIAM  J.  KELLY. 

WILLIAM  D.  DICKEY.B  JOSEPH  A.  BURR. 

GARRET  J.  GARRETSON.  JOSEPH  ASPINALL. 

SAMUEL  T.  MADDOX.  WILLIAM  J.  OARILii 

ALMDI  F.  JENKS.  LESTER  W.  CLARK. 

J08IAH  T.  HABBAN.  FBBDBBIOE  B.  CRANE. 


>  itotlnd  Juurr  1.  WO. 

■  Appointed  Pratiaiiic  JuaUM  to  soeeMd  Bdmrd  PattorMa. 

*  AnlCMd  to  Appollato  DMilon,  Flrat  Dapartment,  to  meoaad  JunM  W.  HoOfhtfla. 

■  Astlsnad  to  Appdlat*  DlTtslon,  Flrat  Departmeat,  to  wioc— d  Ooorg*  Infimbua. 

•  lUdsnad,  to  take  atfect  Norembw  SO, 

1  Blflctod  NoTomlMr,  IMS,  to  tak*  «ff «et  Janau7  1.  ItUw 

•  Appointed  JusUoe  NoTtmber  30, 

*  Term  explrad  DwMiaber  SI,  1M>. 
»  Htiiintfl. 

**  Appointed  to  ■naoeed  "miUun  J.  Oafner. 

■  TMnpomllr  deelfBatod  to  Appellato  DMelcn,  Beoond  DopaitBSMfe. 
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Second  Department— Confd. 

Justices  of  the  Second  District — Confd, 

WAVTBR  H.  JAYCOX.  ABEL  B.  BLACKMAIL 

TOWNSEND  80UDDBEL  LUKB  D.  BTAFLVTON. 

ISDWABD  B.  TH01fA8.li  HARBINGTON  PUTNAM.1& 

ISAAO  U.  EAFFEB.T 


Justices  of  the  Ninth  District, 

HABTIM  X  KlSOQn. '  ISAAO  N.  HILLS. 

HIOSABL  H.  HIBSCHBERO.  JOSEPH  UOBSOHAUSBB. 

ABTHUB  8.  TOMPKINS. 


Third  Department. 

Justices  of  the  Appellate  Division^ 

WAI/TEB  LLOTD  SMITH,  PsniDisa  JuBiica. 
ABSoaun  juancES. 

ALDEN  CHESTER.!*  AABON  V.  S.  COCHRANBl 

JOHN  M.  KELLOOO.  ALBEBT  H.  SBWHLL. 

JAMBS  W.  HOUGHTON.* 

Justices  of  the  Third  District, 

ALDEN  CHESTER.  AARON  V.  8.  OOCHBAND. 

EMORY  A.  CHASE.1*  WESLEY  O.  HOWARD. 

JAMES  A.  BETTS.  GBOBOB  H.  FITTS.^* 

RANDALL  J.  LB  B<EUF.>« 

Justices  of  the  Fourth  District 


CHESTER  B.  McLADGHLIN.it 
JAMBS  W.  HOUGHTON.* 
BDOAB  A.  SPBNCEB. 


HENRY  T.  KBLLOGO. 
JOHN  M.  KBLLOQG. 
GHABLB8  a  VAN  KIBX, 


Justices  of  the  Sixth  District, 

WAUTEB  LLOYD  SMITH.  NATHAN  L.  MILLBB.4 

GEORGE  F.  LYON.  HENRY  B.  COMAN. 

ALBERT  H.  SEWBLL.  ALBERT  F.  OLADDINa 


Aaidgned  to  Appellate  Division.  Tblrd  Departmeat. 

Aselgned  to  Appellate  Dlvlsloa,  First  Department,  to  Boeceed  Jamei  W.  BMifttoa. 
Blected  NoTemtMr,  Utt.  to  take  effect  Jannair  1.  1910. 

Appointed  to  moceed  William  J.  Gajrnor. 

Term  expired  December  31,  190B. 

Aeslfned  to  Court  of  Appeals. 

Died  December,  1909. 

Appointed  to  succeed  Oeorge  H.  Fitts. 

AMlg&eS  to  Appellate  DMskm,  First  Departanent. 
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Fourth  Department. 

Justices  of  the  Appellate  Division. 
PBTER  B.  McLENNAN,  PBKsiDina  JosTice. 

ABSOCUTB  nrBRCES.. 
AT.FRED  SPIIINO.  FREDERICK  W.  KRUSa 

PARDON  C  WILLIAMS.  JAMES  A.  BOBSON. 

Justices  of  the  Fifth  District. 

PARDON  O.  WILLIAMS.!*  FRANK  H.  HISCOCK.»i 

PETER  B.  MoLBNNAN.i"  WILLIAM  8.  ANDREWS. 

WILLIAM  E.  SCRIPTURE»»  WATSON  M.  ROGERS. 

EDGAR  &  K.  MERRILL.>o  IRVING  R  DBVBNDORF.' 

PASCAL  O.  J.  DB  ANGELIS. 

Justices  of  the  Seventh  District. 

ADELBERT  P.  RICH."  ARTHUR  B.  SUTHBRLAND. 

JAMBS  A.  ROBSON.ia  WILLIAM  W.  CTyARK. 

NATHANIEL  FOOTB.  GEORGB  A.  BENTON. 

SAMUEL  N.  SAWYER. 

Justices  of  the  Eighth  District. 

JOHN  a  LAMBERT.  FREDERICK  W.  KRUSRn 

ALFRED  SPBING.i*  LOUIS  W.  MARCUS. 

FRANK  G.  LACGHLIN.s*  CUTHBEBT  W.  POUND. 

TRUMAN  a  WHITE.  CHARLES  B.  WHEBLEB. 

JOHN  W00DWARD.3I  EDWARD  K.  EMERT. 

WARREN  a  HOOKER.  CHARLES  H.  BROWN. 


CITY  COURT  OF  NEW  YORK. 
EDWARD  F.  O'DWYEB,  Chief  Justice. 

ASSOCIATE  JU8T10K8. 
LEWIS  J.  CONLAN."  ALEXANDER  FINBT.ITB. 

FRANCIS  B.  DELKHANTT.  PETER  9CHMUCK. 

JOSEPH  L  GREEN.  EDWARD  B.  LA  FBTRA. 

JOHN  V.  McAVOT.  RICHARD  T.  LYNCH. 

THOMAS  r.  DONNELLY.  RICHARD  H.  SMITILt* 


'As8tco«d  to  Appellate  Dlvlalon,  Foarth  Departmeat 
»  Retired  Juiukit  1,  UIO. 

BIect«d,  to  tak*  effect  Januarr  h  IMO. 
*■  AasiEiwd  to  Ooait  of  Appaala. 

*  Aaslmad  to  Appellate  dItIbIob,  Second  DepartmenL  ' 

*  Aaalgnad  to  Appellate  DItUob,  Flnt  DeparbMOt. 

*  Betlnd  December  n,  INI. 
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(Sttmone  Court,  Appellate  DlTlsloni  First  Department  December  17,  190O.) 

L  Db&tb  103*)— NEGUOEnr  Death— Bvidbnoe—Qukstion  fob  Sxjvc 

Wtaettaor  ue  InJtu^  negligently  buBlcted  tj  defondant  on  deceooit  pr<v 
daced  d^Irlom  tremens,  wblcb  was  the  cause  of  death,  Mi,  vndw  the 
erldence,  for  the  Jury,  antborlzlDg  a  recorenr  oo  a  finding  that  the  In- 
jury prodnoed  the  disease  canting  death.  » 

[Bd.  Note^lVw  other  casss^  see  Deatti.  dot  Dig.  |  141 ;  Dec.  Dig.  | 
103*] 

SL  Dkath  (I  17*)— Neoliobnt  Death— Becoveby. 

Where  decedent,  bot  for  the  Injury  negligently  Inflicted  by  defendant, 
might  hare  lived  for  many  yean,  and  the  Injury,  plus  his  condition  when 
he  receired  It,  caused  a  disease  of  whltA  he  died,  a  case  within  Code  CIt. 
Proc.  I  1900,  glTlng  an  action  for  damages  for  death  by  wrongful  act  was 
established. 

[BcL  Nota;— F<ff  other  cases,  see  Death,  Cent  Dig.  H  18^  21;  Dea  Dig. 
i  17.*] 

Ingraham  and  Mclautfhlln,  J7.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Isabella  McCahill,  administratrix  of  John  McCahill,  de- 
ceased, against  the  New  York  Transportation  Company,  for  the  death 
of  plaintiffs  intestate  caused  by  defendant's  negligence.  From  a 
judgment  for  plaintiff  and  from  an  order  denying  a  new  trial,  de- 
fendant appeals.  Affirmed. 

Argued  before  INGRAHAM,  McI^UGHLIN,  CLARKE. 
HOUGHTON,  and  SCOTT,  JJ. 

Arthur  K.  Wing,  for  appellant. 

G.  Washboume  Smithi  for  respondent 

CLARKE,  J.  The  evidence  of  decedent's  freedom  from  contribu- 
tory negligence  and  of  the  defendant's  negligence  was  sufficient  to  re- 
quire the  case  to  be  submitted  to  the  jury,  and  we  are  satisfied  that 
mt  verdict  in  favor  of  the  plaintiff  should  not  be  disturbed  upon  either 
of  said  propositions.  Ttw  important  question  in  the  case,  as  it  is  pre- 
sented to  us,  is  whether  there  was  evidence  that  the  decedent's  death 

"Tor  otbar  omm  m*  mom  tivle  a  |  HUHsn  1b  Dm.  a  Am.  Dlga.  IMT  to  data,  a  Rep'r  Indexea 
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was  caused  by  die  negligence  of  the  defendant.  The  direct  injury  re- 
ceived was  synovitis  of  the  knee  and  a  broken  thigh,  neither  of  which 
injuries  is  necessarily  fatal.  The  medical  evidence  establishes  that  de- 
cedent died  of  delirium  tremens.  Delirium  tremens  results  from  the 
excessive  use  of  alcohol,  and  from  no  other  cause.  Hence  it  is  argued 
that  the  injury  received  was  not  the  cause  of  death,  and  therefore  that 
there  is  no  cause  of  action  ^inst  the  defendant  established. 

The  plaintiff,  who  is  the  widow  of  deceased,  testified:  That  they 
had  been  married  23  years;  that  it  was  11  years  since  deceased  had 
had  a  doctor;  that  .he  was  47  years  of  age  at  the  time  of  his  death  and 
had  worked  steadily;  that  she  had  never  seen  her  husband  intoxi- 
cated or  under  the  influence  of  liquor ;  that  he  occasionally  drank  beer ; 
and  that  he  never  had  a  red  face. 

Two  other  witnesses,  one  who  had  lived  in  the  same  house  for  5 
years  with  decedent,  and  his  wife,  and  another  who  had  seen  him  con- 
stantly for  23  years,  testified  that  they  had  never  seen  him  intoxicated. 
There  was  no  other  evidence  as  to  his  previous  habits  as  a  drinking 
man.  The  accident  occurred  shortly  after  7  o'clock  in  the  evening  of 
January  9,  1906.  He  was  taken  to  the  Roosevelt  Hospital  in  an  am- 
bulance, and  the  surgeon  who  received  him  testified:  That  when  he 
was  admitted  be  was  unconscious,  suffering  from  a  broken  thig^  and 
traumatic  synovitis  of  the  knee.  That  he  placed  the  patient  in  bed,  had 
posterior  splints  put  on  his  leg  for  the  fracture  of  the  femur,  and  or- 
dered medication.  That  alcoholism  is  the  direct  cause  of  the  delirium 
tremens.  "By  alcoholism  I  mean  that  a  man  need  not  of  necessity  be 
drunk  in  order  to  get  it."  That  the  patient  rapidly  developed  dehrium 
tremens.  "I  should  say  with  reasonable  certainty  the  injury  precipi- 
tated his  attack  of  delirium  tremens,  and,  understand,  I  mean  precepi- 
tated,  not  induced.  By  injury  I  refer  to  the  fracture  of  the  femur  and 
synovitis  of  the  knee.  A  man  may  be  perfectly  sober  at  the  time  of 
an  accident  and  meet  with  an  accident  and  then  develop  delirium 
tremens.  I  saw  him  as  soon  as.  he  was  brought  to  the  hospital.  That 
was  some  time  along  about  8  o'clock  at  night.  He  was  markedly  al- 
coholic at  that  time.  I  said  in  my  opinion  that  the  injury  to  his  broken 
bone  and  the  synovitis  of  the  knee  precipitated  this.  I  mean  by  the 
word  'precipitated,*  hurried  it  up."  He  testified  that  nobody  could  tell 
whether  the  man  might  have  had  delirium  tremens  anybowl  "I  could 
not  find  any  reason  outside  of  the  existence  of  alcoholism  and  the 
condition  of  delirium  tremens,  which  would  prevent  his  getting  entirely 
well,  and  all  I  am  able  to  state  now  is  that  in  my  opinion  the  injury  to 
the  leg  and  the  knee  hurried  up  the  delirium  tremens.  I  have  heard 
of  cases,  and  know  of  cases,  where  men  were  perfectly  sober,  when 
they^  would  get  a  certain  shock  or  fright,  and  then  meet  with  injury 
and  then  develop  delirium  tremens.   Those  cases  are  quite  common." 

Dr.  Clarke,  the  house  surgeon,  testified :  That  he  examined  tht  pa- 
tient on  January  10th.  "I  found  him  sufferit^  from  fractured  femur, 
traumatic  synovitis  of  the  knee,  and  alcoholism.  He  remained  in  my 
care  until  his  death.  That  was  on  the  11th.  I  saw  him  during  that 
interval  about  once  every  few  hours.  Delirium  tremens  caused  his 
death.   When  I  first  saw  him  in  the  hospital,  I  am  able  to  say  with 
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reasonable  certainty  that  he  was  markedly  alcoholic.  He  developed 
delirium  tremens  ^at  afternoon.  He  commenced  to  show  the  first 
signs  of  delirium  tremens  that  afternoon,  the  afternoon  of  the  follow- 
ing day." 

Dr.  Humphries,  sent  by  defendant  to  examine  decedent,  saw  him 
at  the  hospital  after  9  o'clock  on  January  9th.  "At  that  time  he  was 
under  the  influence  of  alc(^l;  that  was  markedly  so.  I  saw  him 
the  following  day.  Then  he  was  suffering  at  that  time  from  delirium 
tremens.  On  the  afternoon  of  the  lOth  he  had  developed  delirium 
tremens  and  looked  to  be  in  a  very  critical  condition,  I  did  not  find 
delirium  tremens  the  first  day." 

Summarizing  the  medical  testimony,  it  is  to  the  effect :  That,  in  the 
opinion  of  the  doctors  from  what  they  observed,  the  man  was  in  a 
markedly  alcoholic  condition  when  he  was  admitted  to  the  hospital; 
that  he  was  not  then  suffering  from  delirium  tremens,  which  did  not 
develop  until  the  af temotm  of  the  next  day ;  that  no  one  can  say  that 
the  use  of  alcohol  will  necessarily  produce  delirium  tremens ;  but  that 
delirium  tremens  can  only  occur  when  there  is  a  previous  alcoholic  con- 
dition; and  that  a  severe  injury  of  the  character  suffered  by  decedent  in 
this  case,  while  not  an  inducing  cause  qjE  delirium  tremens,  will  pre- 
cipitate it. 

Upon  all  the  evidence,  I  think  it  was  a  question  for  the  jury  wheth- 
er the  injury  caused  by  the  negligence  of  the  defendant  did  not  pro- 
duce die  delirium  tremens  which,  in  the  opinion  of  the  doctors,  was  the 
immediate  cause  of  death.  If  the  decedent,  but  for  the  injury,  might 
have  lived  for  many  years,  and  the  injury,  plus  his  condition  when  he 
received  it,  caused  the  delirium  tremens,  of  which  he  died,  I  think 
the  case  comes  within  the  meaning  of  section  1903  of  the  Code  of 
Civil  Procedure,  which  gives  a  cause  of  action  to  recover  damages  for 
a  wrongful  act,  neglect,  or  default  by  which  the  decedent's  death  was 
caused. 

In  Ticc  V.  Munn,  94  N.  Y.  621,  the  trial  court  refused  to  charge  that 
if  the  plaintiff  was  in  an  unhealthy  and  debilitated  condition,  and  the 
injuries  were  more  serious  and  lasting  by  reason  of  her  bodily  condi- 
tion, then  the  defendant  is  only  liable  for  such  consequences  of  the 
injury  as  would  have  resulted  if  she  had  been  in  good  bodily  health, 
and  stated  the  rule  to  be  that  if,  by  reason  of  a  delicate  condition  of 
health,  the  consequences  of  a  negligent  injury  are  more  serious,  still 
for  these  consequences  the  defendant  is  liable,  although  they  are  ag- 
gravated by  the  imperfect  bodily  condition,  and  the  Court  of  Appeals 
said: 

"^t  amounted  to  Baying  that  the  negligent  party  1b  responalble  tor  the  proxi- 
mate consequences  of  hlB  act,  even  though  those  consequenccB  are  more  severe 
and  aggravated  by  reason  of  delicate  health  than  they  would  have  been  If  the 
Rifferer  had  bem  sound  and  well.  Tbia  does  not  allov  damageB  tor  what  the 
defendant  did  not  proximately  caus^  but  lioldB  him  req>oiulbIe  for  rach  con- 
sequences In  the  particular  case." 

In  Turner  v.  Nassau  Electric  Company,  41  App.  Div.  213,  58  N.  Y. 
Supp.  490,  the  testimony  was :  That  the  decedent  died  of  acute  delirium 
tremens;  that  the  injury  was  tmdoubtedly  an  exciting  cause;  that  the 
injuiy  was  a  blow  upon  the  head,  a  laceration  of  the  right  parietal  and 
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temporal  region  and  two  small  cracks  in  the  outer  table  of  the  skull ; 
that  the  injury  to  the  tissues  themselves  were  not  sufficient  to  cause 
death,  outside  of  other  predisposing  causes.  His  brain  was  not  in- 
jured. Independently  such  injuries  would  not  have  been  sufficient 
to  cause  death.   The  court  said; 

"We  think  it  must  be  held  that  the  nesUgeoce  of  the  defendant's  serraDts 
wai  the  proximate  cause  of  the  death  within  the  authorities  cited.  •  •  * 
Non  constat  that  the  decedent,  except  for  the  Injury,  would  have  had  dellTinm 
tranens  when  he  did.  Non  constat  that  he  woald  have  had  deHriom  trauens 
at  all,  bad  it  not  been  precipitated  by  the  Injury.  If  the  accident  to  the  de- 
ceased had  been  caused  while  he  was,  and  by  reason  of  his  t>elng,  intnxtcated, 
so  that  hlB  condition  might  be  considered  as  contrlbuUng  to  the  accident,  a 
different  question  would  have  arisen;  but  it  requires  altogether  too  great  a 
stretch  of  moral  responsibility  and  necessitates  the  investigation  of  cause  and 
effect,  and  would  carry  us  into  metaphysical  and  psytdiolt^cal  ^>eculatlon,  to 
an  extent  outside  the  possibility  of  Judicial  Inauiry,  to  bold  that  the  bus- 
ceptibUlty  to  ddlrinm  tremens  is  different  from  any  other  {Ayslcal  condition 
caused  by  unwise  or  Improper  habits.  When  disease  has  superrened  from  any 
cause,  any  aggravation  of  that  condition  by  the  n^Ugence  of  another  la  a 
cause  of  action  for  damages,  provided  eudi  damages  are  s^dy  set  In  motion 
and  caused  by  the  injury," 

I  do  not  think  that  reckless  drivers  of  automobiles  are  to  be  re- 
lieved of  responsibility  because  their  victims  are  sick,  infirm,  diseased, 
or  even  addicted  to  the  use  of  alcoholic  drinks,  when  it  fairly  appears 
that  their  condition  was  i^;gravated  or  death  precipitated  as  a  result 
of  the  injury  received. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs  and  disbursements  to  the  respondent 

HOUGHTON  and  SCOTT.  JJ.,  concur, 

INGRAHAM,  J,  (dissenting).  The  plaintiff's  intestate  was  struck  by 
an  automobile  operated  by  the  defendant  on  January  9, 1906,  on  Broad- 
way near  Forty-Ninth  street.  As. a  result  of  the  accident,  his  femur 
was  broken,  and  there  developed  traumatic  synovitis  of  the  kneejoint. 
He  was  taken  to  the  hospital,  and  was  found  by  the  sui^^eon  in  charge 
to  be  suffering  from  alcoholism.  ^  Subsequently  delirium  tremens  de- 
veloped, and  he  died  on  January  11,  1906,  between  8  and  9  p.  m.  I 
think  there  was  evidence  to  justify  the  submission  of  the  case  to  the 
jury  as  to  the  defendant's  negligence  and  the  deceased's  freedom  from 
contributory  negligence.  The  only  serious  question  is  whether  death 
was  caused  by  the  injuries  received  in  consequence  of  the  accident. 

The  plaintiff  called  as  a  witness  the  surgeon  attached  to  the  hospital 
who  was  in  chara%  when  the  deceased  was  brought  there.  This  sur- 
geon testified :  That  when  the  deceased  was  admitted  to  the  hospital 
he  was  unconscious;  that  the  left  femur  was  fractured,  and  he  had 
synovitis,  which  is  the  inflammation  of  the  membrane  which  incloses 
the  kneejoint ;  that  at  the  time  he  was  admitted  he  was  suffering  from 
marked  alcoholism  and  rapidly  developed  delirium  tremens;  that  de- 
lirium tremens  is  caused  by  the  long-continued  use  of  alcohol;  that, 
a  person  being  in  such  a  condition,  any  violent  accident  precipitates  or 
hurries  up  the  attack  of  delirium  tremens.  The  physician  also  testis 
fied :  That  the  deceased  had  been  a  very  long  and  chronic  user  of  al- 
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cohol.  That  "we  don't  get  delirium  tremens,  in  any  case,  in  the  absence 
of  the  long-continued,  excessive  use  of  alcohol.  That  is  absolutely 
positive.  And  we  don't  get  a  sober,  straight,  abstinent  man  to  meet 
with  an  accident,  or  to  have  no  accident,  and  be  taken  to  the  hospital 
in  any  other  condition,  and  die  of  delirium  tremens.  I  said  in  my 
qunion  that  the  injury,  this  broken  bone  and  synovitis  of  the  knee, 
may  have  precipitated  this.  I  mean  by  the  word  'precipitated/  hurried 
it  up."  That  a  fracture  of  the  femur  and  synovitis  of  the  knee  are 
never  fatal,  and,  in  the  absence  of  the  existence  of  delirium  tremens, 
he  judged  that  man  would  have  gotten  entirely  well.  That  he  could 
not  find  any  reason,  outside  of  the  existence  of  alcoholism  and  the 
a}ndition  of  delirium  tremens,  which  would  have  prevented  his  getting 
entirely  well.  That  all  he  was  able  to  state  was  that  in  his  opinion  the 
injury  to  the  leg  and  the  knee  hurried  up  the  delirium  tremens.  That 
there  was  no  doubt  about  it,  that  the  cause  of  delirium  tremens  was 
alcoholism. 

Dr.  Oarke,  who  was  the  house  surgeon  at  the  hospital  and  had 
charge  of  the  deceased,  testified:  That  he  was  not  in  the  hospital 
when  the  deceased  was  brought  in,  but  first  saw  him  on  the  following 
morning;  that  he  found  him  suffering  from  a  fracture  of  the  femur, 
tranmatic  synovitis,  and  alcoholism ;  ^t  deliritun  tremens  caused  his 
death;  that  he  was.  markedly  alcoholic  on  the  morning  of  the  10th 
when  the  witness  first  saw  him,  and  developed  delirium  tremens  dur- 
ing that  afternoon;  that  he  died  of  deliritun  tremens  on  January  11th; 
that  the  deceased  was  not  suflEering  from  shock  when  the  doctor  first 
saw  him. 

Another  physician,  who  was  an  expert  in  mental  diseases,  testified: 
that  he  saw  the  deceased  on  the  evening  of  January  9,  1906 ;  tiiat  he 
found  the  deceased  with  a  splint  aa.  his  left  leg,  a  bandage  around 
the  knee,  and  nuirkedly  under  the  influence  of  alcohol ;  that  the  essen* 
tial  cause  of  delirium  tremens  is  the  overindulgence  in  alcohol  of  some 
character;  that  his  alcoholic  condition  was  very  apparent;  that  de- 
lirium tremens  never  occurs  without  excessive  alcoholism;  that  he 
saw  the  deceased  again  on  the  following  day  and  found  him  then  suf- 
ferii^  from  delirium  tremens  and  in  a  very  critical  condition;  that 
delirium  tremens  cannot  be  produced  by  anything  but  alcohol ;  that  the 
conditi(^  in  which  he  found  the  deceased  on  January  10th  could  have 
been  due  to  nothing  but  alcoholism. 

We  have  thus  the  uncontradicted  evidence:  That  the  plaintiff's 
intestate  was  struck  by  an  automobile  on  the  evening  of  January  9, 
1906,  and  at  once  taken  to  the  hospital,  where  he  was  found  to  be 
suffering  from  alcoholism;  his  condition  indicating  a  lon^  and  ex- 
cessive use  of  alcohol.  He  had  a  broken  femur  and  synovitis,  neither 
of  which  was  a  fatal  injury.  During  the  10th  of  January  his  marked 
alo^lic  condition  continued,  and  on  the  aftenux^  of  the  10th  he 
devdc^d  delirium  tremens,  from  which  he  died  on  the  evening  of  the 
11th.  That  an  accident  of  this  kind  could  not  produce  delirium  tre- 
mens, as  that  disease  or  condition  could  only  be  caused  bv  the  pro- 
long^ and  excessive  use  ot  alcohol.  Tht  question  presented  tbetcfore 
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is  whether,  upon  Uiis  undisputed  condition,  there  was  evidence  to  justi- 
fy a  verdict  that  the  death  of  the  deceased  was  caused  by  the  injury. 

This  action  to  recover  for  the  death  of  a  decedent  is  given  by  section 
1902  of  the  Code  of  Civil  Procedure,  which  provides  that: 

"The  executor  or  administrator  oC  a  decedoit  •  •  •  maj  maintain  an 
action  to  recover  damages  for  a  wro^sful  act>  neglect  or  default,  by  wblcb 
the  decedent's  death  waa  caused,  against  a  natural  person  who,  or  a  coipora- 
tlon  whldi,  would  have  been  liable  to  an  action  In  favor  of  the  decedent  by 
reason  thereof  If  death  had  not  ensued." 

To  sustain  the  cause  of  action  therefore  the  plaintiff  must  prove  that 
the  wrongful  act,  neglect,  or  default  of  the  defendant  caused  the  dece- 
dent's death;  and  I  think  this  evidence  fails  to  sustain  such  a  verdict. 
The  evidence  is  uncontradicted  that  delirium  tremens  was  the  cause  of 
death.  The  accident  could  not  have  caused  the  delirium  tremens,  and 
the  accident  could  not  tiierefore  have  caused  the  death  of  the  deceased. 
One  doctor  says  that  the  accident  may  have  "precipitated,"  meaning  by 
that  hurried  up,  the  attack  of  delirium  tremens ;  but  the  evidence  is  un- 
disputed that  the  accident  could  not  have  caused  the  attack  of  delirium 
tremens,  and  delirium  tremens  was  the  cause  of  death.  There  is  not  a 
single  witness  in  this  case  who  testified  that  in  his  opinion  the  accident 
caused  the  death  of  the  deceased,  or  that  the  accident  had  any  connec- 
tion with  his  deatli,  except  that  it  may  have  hurried  up  tiie  attack  of 
delirium  tremens  which  caused  the  death. 

An  examination  of  the  authorities  in  a  case  of  this  kind  is  of  little 
use,  as  each  case  must  depend  upon  the  particular  facts  proved  upon 
the  trial,  with  the  opinions  of  experts  based  upon  such  facts.  The 
case  of  Seifter  v.  Brooklyn  Heights  R.  R.  Co.,  169  N.  Y.  254,  62  N. 
E.  349,  is,  however,  instructive.  In  that  case  the  deceased  sustained, 
in  consequence  of  the  accident,  a  simple  fracture  of  the  left  fibula. 
The  deceased  was  treated  in  the  hospital  for  some  weeks;  but  after 
his  removal  an  examination  of  the  fracture  was  made,  and  the  bone 
seemed  to  have  united,  there  remaining  the  usual  swelling  and  sore- 
ness incident  to  the  presence  of  the  plaster  splints.  Suteequently  a 
swelling  appeared  on  the  deceased's  thigh  and  lumps  on  the  groin,  fol- 
lowed by  chills,  which  remained  until  the  deceased  died.  It  was  testi- 
fied on  the  trial  that  the  cause  of  death  was  septic  pneumonia,  and  the 
question  that  was  then  presented  was  whether  the  fracture  was  the 
proximate  cause  of  the  septic  pneumonia  which  resulted  in  his  death. 
The  court  said,  in  citing  Laidlaw  v.  Sage,  158  N.  Y,  73,  62  N.  E.  679, 
44L.R.  A.  216: 

"A  'proximate  canse'  Is  one  In  which  Is  InvoWed  tbe  Idea  of  necessity.  It  Is 
one  the  connection  between  which  and  the  effect  Is  plain  and  Intelligible.  It 
Is  one  which  can  be  used  as  a  term  by  which  a  proposition  can  be  demon- 
strated ;  that  la,  one  which  can  be  reasoned  from  conclusively.  •  •  .  •  The 
proximate  cause  being  given,  the  effect  must  follow." 

And  then,  after  defining  a  remote  cause,  it  is  said : 

"The  remote  canse  bMng  gtvcD,  the  e^Uct  may  or  may  not  follow.** 

And  although  in  that  case  there  was  expert  testimony  based  upon 
the  hypothetical  questions  which  would  justify  the  conclusion  that 
this  septic  pneunuKiia  had  direct  connection  with  the  accident,  tiie 
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court  held  that  the  evidence  was  not  sufficient  to  sustain  the  verdict, 
saying: 

"Death  from  pneumonia  Is  not  ordinarily  the  necessary  and  natural  result 
of  an  injury  to  tlie  fibula  bone,  and  when,  as  in  tills  ease,  it  la  sought  to  es- 
tablish almost  entirely  by  e2:pert  evidence  that  such  result  actually  followed, 
the  connection  betweoi  cause  and  effect  ^ould  be  made  so  clear  that  the  con- 
cinslou  can  be  said  to  be  the  reasonable  tesnit  of  the  proof." 

And  this  principle  was  applied  by  this  court  in  Hoey,  Adm'x,  v.  Met. 
St.  Ry.  Co.,  ro  App.  Div.  63,  74  N.  Y.  Supp.  1113,  McQuade  v.  Met. 
St.  Ry.  Co.,  84  App.  Div.  637,  83  N.  Y.  Supp.  720,  andKoch  v.  Zim- 
merman, 85  App.  EHv.  370,  83  N.  Y.  Supp.  339. 

The  plaintiff  relies  principally  upon  Turner  v.  Nassau  *ET.  R.  R.  Co., 
41  App.  Div.  213,  58  N.  Y.  Supp.  490;  but  in  that  case  the  expert  tes- 
timony was  sufficient,  if  believed,  to  sustain  a  finding  that  the  injury 
caused  the  death,  the  experts  having  testified  in  that  case  that  the  de- 
ceased would  not  have  had  delirium  tremens  except  for  the  accident. 
.Assuming  that  such  testimony  wo^uld  have  sustained  this  verdict,  its 
absence  in  this  case  prevents  the  Turner  Case  from  being  an  authority 
for  the  plaintiff. 

I  think  therefore  that  the  verdict  of  the  jury  that  the  injury  was  the 
proximate  cause  of  the  decedent's  death  was  not  sustained  by  the  evi- 
dence and  the  judgment  and  order  should  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  the  appellant  to  abide  the  event, 

Mclaughlin,  j..  concurs. 


im  App.  Div.  136.) 

NATIONAL  CONDUIT  &  CABLE  CO.  T.  OOMMBRCIAL  UNION 

ASSUB.  00. 

(Saprane  Ooort,  Appellate  Dtrlsion,  Firat  D^wrtmeot   Decembw  17, 

iRSnSAIfCI  (I  004*)— PiBB  iNSUSANCi: — LlABIUTT  OF  iNSnBEB. 

An  Insurance  company  Issued  a  standard  fire  policy  for  $20,000.  A  par- 
tiai  loss  amountliv  to  $68,000  occurred.  At  a  time  when  tlie  total  In- 
sarance  amounted  to  $400,00(1  tbe  company  wrote  to  the  broker  through 
whom  the  insurance  was  written  requesting  return  of  the  policy  for  ean- 
ceUatlon.  The  broko*.  before  the  loss,  procured  $15,000  of  Insurance 
from  other  companies,  and  so  Informed  tiie  company.  The  new  Insurance 
had  not  been  approved  by  Insured  at  the  time  of  the  loss.  The  company's 
notice  of  cancellation  of  the  policy  was  received  on  tbe  day  of  the  loss, 
and  thereafter  insured  approved  the  new  Insurance,  which  was  paid. 
Eeld,  that  tnsnred  was  entitled  to  recover  from  the  company  the  propor- 
tional amoimt  of  the  loss  based  on  a  valid  existing  insurance  for  $20,000, 
and  not  for  $5,000,  as  the  company  was  not  entitled  to  any  credit  because 
of  the  new  insurance  except  as  to  the  total  insoraDca  In  tom ;  its  notice 
of  cancellation  taking  effect  by  Its  terms  only  at  the  end  of  five  days  after 
notice  to  the  liwured. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Dec  Dig.  |  601*] 

Appeal  from  Judgment  on  Report  of  Referee. 
Action  b^  the  National  Conduit  &  Cable  Company  against  the  Com- 
mercial Union  Assurance  Company.   From  a  judgment  entered  oti  the 
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report  of  a  referee  dismissing  the  complaint  on  the  merits,  plaintiff  ap- 
peals.  Reversed,  and  judgment  ordered  for  plaintiff. 

Argued  before  INGRAHAM,  McLAUGHUN,  CLARKE, 
HOUGHTON,  and  SCOTT,  JJ. 

Clarence  G.  Galston,  for  aj^Uant 

Butler,  Notman  ft  Mynderse  (Frederick  B.  Omipbell,  of  counsel, 
and  John  F.  Devlin,  on  the  brief),  for  respondent 

CLARKE,  J.  The  plaintiff  is  a  domestic  manufacturing  corpora- 
tion. Its  plant  is  located  at  Hastingsnjn-Hudson,  N.  Y.  The  defend- 
ant, an  insurance  ccmipany,  issued  its  policy,  by  which  it  insured  the 
plaintiff  against  loss  to  its  property  by  fire  for  the  term  of  one  year 
from  noon  June  14, 1899,  to  June  14, 1900,  in  the  sum  of  $20,000.  The 
policy  was  a  New  York  standard  fire  insurance  policy  to  which  was  at- 
tached the  100  per  cent,  co-insurance  clause.  On  (October  13,  1899,  a 
fire  occurred  at  the  plaintiff's  plant  causing  a  partial  loss  in  the  sum  of 
$69,857.68.  At  the  time  of  Uie  fire,  the  sound  value  of  the  property 
insured  was  $421,455.26,  and  the  plaintiff  had  in  various  fire  insur- 
ance companies  policies  aggregating  $415,000.  The  loss  was  duly  ad- 
justed, and  it  was  ascertained  that  the  proportionate  amount  of  loss 
payable  by  the  defendant  was  the  sum  of  $3,315.06,  which  the  defend- 
ant has  not  paid,  though  it  was  g^ven  immediate  notice  of  loss  and  was 
duly  served  with  proof  of  loss  on  November  29,  1899.  All  the  insur- 
ance companies  ex<^t  the  defendant  have  paid  their  proporti<»iate 
shares  of  the  plaintiff's  loss  as  adjusted.  On  October  13,  1899,  plain- 
tiff received  from  the  defendant  notice  of  its  intention  to  cancel  the 
policy  in  suit  at  the  expiration  of  five  days  from  October  12, 1899.  On 
October  18th  defendant  wrote  to  plaintiff: 

"Id  accordance  with  cancellation  notice  •  •  •  yo^r  policy  •  •  • 
was  canceled  at  noon  on  October  17. 1899.  All  liability  of  this  company  ceased 
OB  tlie  ITth  InsL  We  heiewlth  tondw  you  the  nneamed  premium." 

On  November  9,  1899,  the  defendant  returned  to  plaintiff  the  sum 
of  $39.50  as  return  premium  upon  the  policy  in  suit  as  canceled  on  Oc- 
tober 17,  1899.  On  February  3,  1900,,the  defendant  tendered  to  the 
plaintiff  the  sum  of  $829.61,  the  full  amount  of  proportionate  loss  pay- 
able by  it  under  the  poliqr  in  suit,  and  the  plahitiff  refused  to  accept 
the  same. 

The  defense  interposed  is:  That  on  September  28,  1899,  the  de- 
fendant notified  the  plaintiff  that  it  did  not  desire  to  continue  the  policy 
of  insurance  as  written,  and  requested  that  the  policy  be  returned  to  it 
canceled ;  that  the  plaintiff  secured  insurance  from  two  other  fire  insur- 
ance companies  for  a  total  sum  of  $15,000  in  part  replacement  of  its 
policy  of  $20,000;  that  thereby  the  liability  of  the  defendant  upon  the 
policy  in  suit  was  $5,000 ;  and  that  before  the  commencement  of  this 
action  it  had  tendered  to  the  plaintiff  the  sum  of  $829.61,  the  full 
amount  of  the  proportionate  loss  payable  by  it  with  its  interest 

The  plaintiff  conducted  its  insurance  through  the  firm  of  Polhemus 
Bros.,  regtflar  insurance  broker*  in  New  York  City.  These  Iwokers 
had  instructions  to  keq>  an  insurance  of  about  $400,000  upon  the  pr<^ 
erty  with  ft  leeway  of  about  $10,000.  The  usual  course  of  business 
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between  the  plaintiff  and  Polhemus  Bros,  was  that  the  latter,  on  be- 
half of  plaintiff,  would  apply  to  the  several  insuring  companies  for 
policies.  The  companies,  upon  acceptance  of  the  application,  would 
deliver  the  policies  to  Polhemus  Bros.,  who  would  deliver  them  to  the 
plaintiff  subject  to  its  approval.  If  they  were  not  satisfactory  to  the 
plaintiff,  they  were  returned  to  Polhemus  Bros.  In  the  event  of  the 
cancellation  of  a  policy,  the  unearned  premium  would  be  returned  by 
the  company  to  Polhemus  Bros,  by  check  to  their  order,  and  they  in 
tarn  would  credit  the  plaintiff  with  the  amount  upon  the  account  in 
their  books.  On  July  1st,  prior  to  the  fire,  there  was  in  effect  insur- 
ance covering  the  plaintiff's  property  a  total  of  $405,000,  of  which 
$5,000  expired  in  tiie  fore  part  of  that  month.  On  August  1st  and 
September  28th  the  amount  of  plaintiff's  insurance  was  exactly  $400,- 
000,  including  the  policy  in  suit,  which  had  been  issued  to,  approved* 
accepted,  and  retained  by  the  plaintiff. 
On  September  28,  1899,  the  defendant  wrote  to  Polhemus  Bros. : 

"R^errlng  to  our  policy  No.  4^45,448  in  favor  of  the  National  Condnlt  & 
Cable  Company,  we  are  obliged  to  aak  yoo  to  cancel  same.  After  conalderlng 
tbe  matter  forther  we  teeH  the  rate  of  80^  la  too  low.  We  would  not  care  to 
entertain  It  at  lesa  than  75#  and  you  vonld  oblige  ua  vwy  much  by  returning 
tlie  contract  to  tbto  office  canceled." 

On  October  12,  1899,  Polhemus  Bros,  wrote  to  the  defendant: 

"^plylnf  to  your  favor  of  the  28th  nit,  In  reference  to  the  cancelation  of 
the  above-named  policy,  would  say  that  $16,000  of  thla  line  has  heen  replaced 
as  foUows:  25,596,  Philadelphia  Underwriters.  $10,000.  585  Magdeburg. 
CMIOOl  The  balance  $5,000,  we  brieve  has  beoi  accepted  by  an  ^:ent  at- 
T<nkerB  and  are  now  waiting  for  the  jKdlcy.  We  have  written  talm  again  to- 
day fw  tbe  same,  and  as  soon  as  we  receive  It  we  will  deliver  the  pcdtdea  and 
retnin  yours  at  coca  Tmstlng  this  wUl  be  aattef actory  to  yon  for  the  present, 
we  remain.** 

On  October  13th,  the  date  of  the  fire,  there  was  therefore  outstand- 
ing insurance  upon  plaintiff's  property  with  these  two  new  policies, 
$415,000.  These  two  new  policies  had  not  at  that  time  been  submitted 
to,  approved  by,  or  delivered  to  the  plaintiff.  It  had  in  its  possession 
the  policy  in  suit,  and  had  not  been  notified  of  any  intention  or  desire 
to  have  it  surrendered  or  canceled,  or  that  other  policies  be  substituted 
therefor.  The  notice  of  cancellation  within  five  days  thereafter  was 
received  by  the  plaintiff  on  the  day  of  the  fire,  and  subsequently  there- 
to the  return  premium  was  sent  by  the  defendant  calculated  to  October 
17th,  the  date  indicated  for  cancellation  by  it  in  its  notice  dated  Octo- 
ber 12th.  Subsequently  the  plaintiff  approved  of  the  two  policies  in 
the  Philadelphia  Underwriters  and  the  Magdeburg,  and  said  companies 
thereafter  paid  on  such  policies  their  proportionate  shares  of  the  loss. 

The  plaintiff  claims  that  it  was  insured  for  the  .full  amount  of  $415,- 
000,  and  that  it  is  entitled  to  recover  from  the  defendant  the  propor- 
tional amount  of  the  loss  proved  upon  its  uncanc^ed  and  unsurren- 
dered policy  of  $20,000.  The  defendant  claims  that  it  should  receive 
credit  upon  its  full  amount  of  insurance  of  $20,000  for  die  $15,000  of 
insurance  in  these  two  other  ootnpanies,  while  it  admits  that  it  is  liable 
for  15,000  upon  its  policy. 
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I  know  of  no  principle  at  law  or  in  eqtiity  which  would  permit  of 
any  such  credit  to  be  given  to  defendant  upon  its  existing  contract  ob- 
ligation, because  two  other  OHnpanies  have  assumed  a  contract  obliga- 
tion of  $15,000  upon  their  part  The  plaintiff  had  no  knowledge  at 
the  time  of  any  substitution  of  policies  which  would  relieve  in  whole 
or  in  part  the  defendant  from  its  contract  obligation.  Defendant  had 
the  right  at  any  time  before  the  fire,  upon  giving  tlie  required  notice 
and  the  return  of  the  proportional  share  of  the  premium,  to  cancel  its 
contract  and  to  end  its  obligation.  It  undertook  to  exercise  such  right, 
not  at  the  time  that  it  notified  Polhemus  Bros,  that  it  desired  to  be  re- 
lieved of  its  obligations,  but  on  the  12th  day  of  October,  the  day  be- 
fore the  fire,  when  it  was  too  late,  and  it  did  not  then  indicate  a  desire 
to  reduce  its  obligation  to  $5,000  because  other  insurance  had  been 
effected  in  other  companies  to  the  eJctent  of  $15,000,  but  served  the 
five  days'  notice  of  cancellation  of  the  full  amount.  It  is  no  concern 
of  the  defendant  that  at  the  time  of  the  fire  these  new- policies  had  not 
been  submitted  to  and  approved  by  the  plaintiff  or  premiums  paid  there- 
on, nor  is  it  In  a  position  to  claim  that  by  the  subsequent  acceptance 
of  said  policies  the  benefit  thereof  should  accrue  to  it  by  the  propor- 
tional lessening  of  its  obligation. 

It  is  conceded  that  the  sound  value  of  the  property  insured  was 
sufficient  to  warrant  a  total  insurance  of  $415,000,  and  I  do  not  see 
how  the  defendant  can  complain  of  the  amount  of  insurance  carried 
by  the  plaintiff,  conceded  to  be  proper  and  legal  by  the  insurers  to  that 
extra  amount. 

The  defendant  concedes  its  liability  of  a  valid  existing  insurance  to 
the  amount  of  $5,000.  Its  liability  could  only  be  predicated  upon  a 
valid,  existing,  uncanceled,  and  unsurrendered  policy  of  insurance. 
The  only  policy  it  had  issued  was  for  $S0,000,  and  if  it  was  liable  at 
all  it  must  be  upon  insurance  for  that  amount.  Its  request  to  Polhemus 
Bros,  was  not  to  reduce  the  amount  of  its  insurance,  but  for  a  surren- 
der of  its  entire  policy.  It  concedes  that  this  letter  did  not  constitute 
a  cancellation  of  its  policy  because  it  admits  its  liability  for  $5,000. 
and  it  followed  this  letter  by  a  formal  notice  of  cancellation  on  the 
12th  of  October.  How  a  formal  written  contract  of  insurance,  under 
seal,  can  be  reduced  from  $20,000  to  $5,000  under  the  facts  and  cir- 
cumstances disclosed  in  this  record,  we  are  unable  to  perceive. 

We  think  the  plaintiff  was  entitled  to  recover  the  proportional 
amount  of  his  loss  based  upon  a  valid  existing  insurance  from  the 
defendant  in  the  sum  of  $20,000,  and  that  therefore  the  judgment  ap- 
pealed from  should  be  reversed,  and,  as  facts  are  sufficiently  found  in 
the  referee's  decision,  a  judgment  should  be  entered  for  plaintiff  for 
the  sum  of  $3,316.06,  with  interest,  together  with  the  costs  and  dis- 
bursements of  this  action.  All  concur. 
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UVALDH  ASPHALT  PAVING  00.  T.  NATIONAL  TRADING  C».  et  al.  ' 
(SDpnme  Court,  Appellate  DlriBion,  First  Department.  Dec«nber  10,  IDOO.) 
L  Appeai.  and  Ehbob  (I  ITS*) — ADnESEircn  to  Theobt  Below— Instbuo- 

nONB— WAIVES  OF  ISBCES. 

Where,  In  an  action  on  a  promlaaory  note,  defendant,  an  Jndorser  before 
d^Tery,  did  not  request  a  charge  submitting  the  Issue  of  failure  of  con- 
sideration as  to  blm,  or  request  a  ruling  on  that  question,  be  waWed 
that  defense  and  cannot  sustain  the  Judgm^it  for  him  on  that  ground. 

{Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  H  lO&lt 
1113:  Dec  Dig.  f  173.*] 

2.  BnxB  AND  Notes  (|  226*) — ^Aocouuodation  Ikdobsbuevt— Conaideba- 
noH— SurnciENCY. 

Eren  though  one  appeared  to  have  signed  a  promissory  note  as  an  ac- 
commodation Indorscr,  there  was  sufficient  consideration  for  his  Indorse- 
ment if  the  note  would  not  have  been  acc^ted  without  It 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Gent  Dig.  |  S34; 
Dee.  Dls.  I  226.*] 

8L  EnoxiroB  (1  ^*)— PABtn.  Etidrtoi— TABnna  T^imras— Pbouibsobt 
Note. 

In  an  action  on  a  promissory  note  executed  by  defendant  company  and 
Indorsed  by  the  Indlvidiuil  defendant  parol  testimony  of  a  conversation 
betweoi  plaintlfTs  presldait  and  the  indlvidnal  defendant  when  the  note 
was  executed.  In  whlfdi  the  fbrmer  stated  that  be  would  allow  defendant 
credit  on  the  note  by  allowing  on  aqthalt  work  done  by  plaintiff  during 
tbe  year  at  a  certain  rate,  tended  to  contradict  or  vary  the  note,  and 
was  not  admlsslbla 

[Ed.  Note^FOr  other  cases,  see  Evidence,  Cent  Dig.  1  1961 ;  Dec  Dig. 
1  423.*] 

1  Bills  aitd  Notes  d  489*) — Dibohabob— Faticbnt-Subsbqitent  Ikdbbted- 

NESS. 

While  an  Indebtedness  Incurred  to  the  makers  by  the  payee  of  a  prom- 
issory note  after  Its  execution  would  be  an  offset  by  way  of  counterclaim 
against  their  liability  on  the  note,  evidence  thereof  was  not  admissible 
OD  the  issue  of  payment  of  the  note. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Dec  Dig.  f  480.*] 

5i  Payment  (|  63*) — Pleading-^  eneeal  Puca. 

Under  a  genra'al  plea  of  payment,  any  arrangement,  which  by  agree- 
ment of  tbe  parties  operated  to  discbarge  the  debt  may  be  shown. 

[Ed.  Note^For  other  cases,  see  Payment  Cent  Dig.  |  lOG ;  Dec  Dig. 
163.*] 

6l  Bills  ahd  Notes  Q  {K!7*>— 'Aonons— Sufficienot  of  Evidekcb— Pat-  , 
UEm. 

In  an  action  on  a  promissory  note  executed  by  one  defendant  and  In* 
doraed  by  the  other,  evidence,  even  if  all  competent,  hetd  not  to  show 
an  agreonent  by  whldi  any  credit  due  to  defendants  after  tbe  execution 
of  the  note  ehoald  be  allowed  In  payment  thereof,  or  even  to  show  that 
there  was  any  balance  or  credit  due  defendants. 

[El  Note.— For  other  cases,  see  Bills  and  Notes.  Cent  Dig.  i|  1817- 
1855;  Dec.  Dig.  |  (127.*] 

Houghton  and  Scott.  JJ.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 
Action  by  the  Uvalde  Asphalt  Paving  Company  against  the  National 
Trading  Company  and  another.  From  a  judgment  for  defendants  and 

*F«rath«r  oam  ■••  him  topic  *  |  iTOmbsb  In  Dtc  A  Am.  Dlgi.  1M7  to  dftt*,  *  Rcp*r  ladazw 
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an  order  denying  a  new  trial,  plaintiff  appeals.  Reversed,  and  new 
trial  granted. 

Argued  before  INGRAHAM,  McI^UGHLIN,  I^UGHLIN, 
HOUGHTON,  and  SCOTT,  JJ. 

Leo  G.  Rosenblatt,  for  appellant 
Benjamin  F.  Norris,  for  respcmdents. 

LAUGHLIN,  J.  This  is  an  action  on  a  promissory  note  made  by 
the  defendant  company,  bearing  date  the  6th  day  of  March,  1903^ 
whereby,  for  value  received,  it  promised  to  pay  to  the  order  of  the 
plaintiff  on  demand  after  date  the  sum  of  $10,452.32,  with  interest 
at  6  per  centum  per  annimi.  The  note  was  given  for  a  balance  of 
account  between  the  parties  on  business  transactions  during  the  year 
1902.  It  was  indorsed  by  the  defendant  Grening,  who  was  president 
of  the  defendant  company,  before  delivery.  The  defendants  answered 
separately,  and  each  answer  contains  a  simple  plea  of  payment,  to- 
gether with  a  counterclaim.  Upon  the  trial  the  counterclaims  were 
waived.  The  making  of  the  note  and  the  indorsement  and  delivery 
were  admitted.  The  defendant  Grening  at  the  opening  of  the  trial 
asked  leave  to  amend  his  answer  by  setting  up  the  additional  defense 
of  failure  of  consideration,  which  amendment  was  allowed.  The 
plaintiff  offered  the  note  in  evidence  and  proved  a  computation  of  in- 
terest and  rested.  The  defendants  then  assumed  the  burden  resting 
mK>n  them  of  proving  the  defmse  of  payment,  and  the  defendant 
Grening  his  separate  defense  of  want  of^ consideration.  The  defend- 
ant Grening  testified  that  he  received  nothing  of  value  for  his  indorse- 
ment. He  was  then  asked,  "Q.  Were  you  under  any  liability,  or  had 
you  sustained  any  loss,  or  had  anything  of  that  kind  occurred  during 
this  year  1903?"  to  which  he  answered,  "I  did  not."  The  president  of 
the  plaintiff  testified,  and  his  testimony  in  this  regard  was  uncontra- 
dicted: That  during  the  year  1902  Grening,  while  in  the  employ  of  the 
plaintiff  under  a  salary  of  $2,500  per  annum  and  in  cha^  of  certain 
cement  and  other  material  which  belonged  to  the  plaintiff,  was  care- 
less with  respect  to  his  custody  and  supervision  thereof,  whereby 
$4,500  worth  of  cement  was  stolen;  that  he  admitted  his  careless- 
ness in  the  premises,  and,  on  request  that  he  indorse  the  note  as  further 
security,  he  consented  to  do  so. 

At  the  close  of  the  evidence,  no  motion  was  made  to  dismiss  the 
complaint  as  to  the  defendant  Grening,  and  the  sole  question  submit- 
ted to  the  jury  was  whether  the  note  had  been  paid.  No  request  to 
charge  with  respect  to  the  evidence  relating  to  the  liability  of  the  de- 
fendant Grening  was  made,  and  no  exception  was  taken  to  the  omis- 
sion of  the  court  to  submit  the  question  of  failure  of  consideration  to 
the  jury.  The  defendant  Grening  is  therefore  in  no  position  to  sus- 
tain the  judgment  on  the  theory  that  there  was  no  consideration  for 
his  indorsement,  for  by  failing  to  request  a  ruling  on  that  question, 
or  to  have  it  submitted  to  the  jury,  he,  in  effect,  waived  the  defense 
so  far  as  this  trial  was  concerned.  It  may  be  observed,  however,  that 
although  he  appears  to  have  been  an  accommodation  indorser,  if,  as 
ia  indicated  by'tiie  testimony  of  the  president  of  the  plaintiff,  the  note 
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would  not  have  been  accepted  without  his  indorsement,  that  was  a 
sufiicient  consideration  therefor. 

The  single  question  therefore  which  requires  serious  consideration 
arises  upon  the  evidence  with  respect  to  payment.  On  that  question 
we  are  of  opinion  that  the  court  erred  in  receiving  evidence  of  a  con- 
versation between  the  president  of  the  plaintiff  and  the  defendant 
Orening  at  the  time  the  note  was  made.  The  e^itire  theory  of  the  de- 
fense is  based  upon  the  testimony  thus  erroneously  received.  The  de- 
fendant Grening  was  asked  whether  anything  was  said  in  his  conver- 
sation with  the  president  of  the  plaintiff  at  the  time  the  note  was  given 
with  reference  to  the  payment  of  the  note  or  how  it  was  to  be  paid. 
He  answered  this  question  in  the  affirmative,  and  was  tiien  asked  to 
state  what  was  said  on  that  subje(±t.  This  was  objected  to  by  counsel 
for  plaintiff  on  the  ground  that  the  terms  of  the  note  with  respect  to 
payment  could  not  be  varied  by  parol.  The  objection  was  overruled, 
and  exception  duly  taken.   The  witness  then  answered: 

"He  said  that  he  would  make  up  that  dlfCerCTce  to  me  in  the  next  year's 
work ;  that  he  would  give  us  credit  sufficiently  so  that  we  would  lose  nothing 
<m  the  next  year's  work ;  that  credit  was  to  be  given  to  us  by  making  an  al- 
lowance <ni  asphalt  work  that  they  did;  'that  allowance  was  to  be  made  at 
tiie  rate  of  10  cents  a  yard." 

The  witness  further  testified  that  at  the  end  of  the  year  1906  he 
had  a  further  conversation  with  the  president  of  the  plaintiff  with 
reference  to  this  allowance  that  was  to  be  made,  according  to  the  con- 
versation had  at  the  time  that  the  note  was  given,  in  which  the  latter 
said: 

"He  wanted  to  square  the  books  of  the  company,  and  that  he  had  ascer- 
tained about  bow  we  stood;  and  he  said  that  they  wanted  to  credit  on  the 
books  of  the  company  the  differences  between  the  concrete  work  and  the  as- 
phalt work,  and  whatever  we  owed  In  the  shape  of  that  note.  And  he  gave 
me  a  list,  and  asked  me  to  make  oat  a  blU  on  the  basis  of  38  cemts  a  yard, 
and  that  would  square  the  books." 

The  witness  then  testified  that  he  made  out  a  bill  pursuant  to  this 
suggestion  under  date  of  December  31,  1906,  which  was  received  in 
evidence  and  contained  a  charge  against  the  plaintiff  for  $43,695.44, 
for  a  loss  on  grading  and  concreting  certain  streets  in  the  borough  of 
Brooklyn,  and  perhaps  partly  in  the  county  of  Queens,  inasmuch  as 
their  contract  relations  embraced  transactions  in  both  places.  The 
amount  was  arrived  at  by  charging  38  cents  per  square  yard  for  114,- 
988  square  yards,  and  was  stated  in  the  bill  to  be  "as  agreed  upon 
between  Mr.  Rokeby  (who  was  president  of  the  plaintifiQ  and  Mr. 
Grening."  The  bill  was  receipted  by  the  defendant  company.  It  con- 
tained no  reference  to  the  note.  The  defendant  Grening  was  also  per- 
mitted to  testify,  under  objection  and  exception  on  the  ground  that 
the  evidence  was  irrelevant  and  immaterial,  that  he  procured  certain 
other  contracts  for  the  plaintiff  pursuant  to  an  arrangement  by  which 
he  was  to  receive  10  cents  a  square  yard  for  wood  block  and  slag  block 
paving  and  sewer  work,  and  that  profits  were  made  on  such  contracts ; 
but  he  gave  no  data  upon  which  the  amount  of  his  commissions  upon 
such  contract  work  could  be  ascertained. 

The  president  of  the  plaintiff  testified:  That  his  company  continued 
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relations  with  the  defendant  and  with  Grening  until  the  jjrear  1907, 
and  continued  Grening  in  its  employ  on  a  salary  as  aforesaid  after  its 
relations  with  his  company  terminated;  that  there  was  an  account 
between  the  companies  with  respect  to  their  dealings  after  the  execu- 
tion of  the  note;  that  on  that  account  the  defendant  company  was 
given  credit  for  the  amount  of  the  bill  to  which  reference  has  been 
made;  but  that  it  left  a  balance  due  and  owing  to  the  plaintiff  from 
the  defendant  company  of  upwards  of  $80,000  exclusive  of  the  note ; 
that  in  this  account  the  defendant  company  was  charged  with  the 
amounts  advanced  to  it  and  was  credited  with  all  amounts  with  which 
it  was  entitled  to  credit ;  that  there  was  no  ^reement  or  understand- 
ing that  either  of  the  defendants  yrzs  to  be  credited  on  the  note  on 
account  of  such  dealings,  or  on  account  of  any  commissions  or  other 
credits  to  which  they  or  either  of  them  became  entitled  in  the  course 
of  the  further  business  relations  between  the  parties ;  and  that  he  had 
frequently  discussed  the  amount  of  this  balance  owing  by  the  de- 
fendant company  with  Grening,  who  never  disputed  its  correctness. 

The  plaintiff  conceded  the  payment  of  $2,700  on  the  7th  day  of  May 
1908,  by  the  recovery  and  collection  of  a  judgment  against  the  firm 
of  Sigretto  &  Mannino  on  a  mechanic's  lien  filed  on  account  of  part 
of  the  indebtedness  included  in  the  note,  for  the  sum  of  $4,500,  out 
of  which  it  paid  by  direction  of  the  defendant  company  on  an  indebted- 
ness owing  by  the  latter  the  sum  of  $1,800,  leaving  a  balance  of  $2,700 
realized  by  the  plaintiff  and  applicable  to  payment  on  the  note.  No 
evidence  was  given  on  the  part  of  either  defendant  with  respect  to 
whether  or  not  there  was  a  general  account  between  the  plaintiff  and 
defendants  other  than  as  already  stated,  before  the  president  of  the 
plaintiff  testified  with  respect  thereto,  and,  after  the  testimony  concern- 
ing the  same,  the  defendant  Grening  was  recalled  and  gave  the  fol- 
lowing testimony  only,  relative  thereto : 

"Neither  the  Uvalde  Asphalt  PaTlng  Company  nor  Mr.  Rokeby  ever  ad- 
vanced to  our  company  the  sum  of  $100,000,  or  loaned  it  that  sum,  or  any  aom 
whatever." 

On  this  evidence  the  court  submitted  the  question  to  the  jury  as 
to  whether  the  balance  owing  on  the  note  had  been  paid  by  the  cred- 
its to  which  the  defendants  claimed  to  be  entitled  on  account  of  the 
subsequent  dealings  between  the  parties.  The  parol  evidence  tended 
to  vary  the  terms  of  the  note,  and,  since  it  was  a  conversation  had  at 
the  time  the  note  was  given,  it  was  clearly  incompetent,  for  it  tended 
to  impeach  or  contradict  or  vary  the  unconditional  promise  to  pay  the 
money  contained  in  the  note.  Jamestown  Ass*n  v.  Allen,  172  N.  Y. 
291,  64  N.  E.  952,  92  Am.  St.  Rep.  740. 

It  is  clear,  we  think,  that  if  the  evidence  of  the  conversations  be- 
tween the  president  of  the  plaintiff  and  the  defendant  Grening  at  the 
time  the  note  was  given,  which  was  incompetent,  had  not  been  re- 
ceived, there  would  have  been  no  basis  for  the  submission  of  this  - 
question  to  the  jury.  It  is  to  be  borne  in  mind  that  the  defendants 
abandoned  their  counterclaims  and  stood  upon  their  simple  plea  of 
payment  only.  If  the  plaintiff  subsequently  became  indebted  to  the 
defendants  or  either  of  them,  such  indebtedness  would  be  a  good 
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offset  by  way  of  oouoterdaim  against  their  liability  on  the  note;  but 
it  would  not  constitute  a  payment  of  the  note.  The  rule  formerly  was 
that,  under  a  simple  plea  of  payment,  payment  in  money  or  its  equiva- 
lent only  could  be  shown,  and  that,  where  a  claim  of  payment  was 
based  on  a  special  agreement  growing  out  of  an  independent  contract, 
it  was  necessary  to  specially  plead  the  facts  (Morley  v.  Culverwell, 
7  Mees.  &  W.  174,  cited  and  followed  in  Jennings  v.  Osborne  [City 
Court,  General  Term]  2  City  Ct.  R.  195);  but  the  rule  now  seems 
to  be  that,  under  a  general  plea,  of  parent,  proof  of  any  agreement 
between  the  parties  for  the  payment  and  discharge  of  the  obligation 
asd  of  its  performance,  which  according  to  the  agreement  of  the  par- 
ties operated  to  discharge  the  debt,  may  be  shown  (McLaughlin  v. 
Webster  et  al.,  141  N.  Y.  76-83,  35  N.  E.  1081 ;  Farmers'  &  Citi- 
zens' Bank  v.  Sherman,  33  N.  Y.  69 ;  Stima  v.  Beebe,  11  App.  Div. 
206,  42  N.  Y.  Supp.  614). 

We  are  of  opinion,  however,  that  the  evidence  thus  erroneously 
received,  and  the  other  evidence  relating  to  it,  to  which  reference  has 
been  made,  did  not,  even  if  competent,  establish  an  agreement  by  which 
ai^  subsequent  credit  to  which  the  defendants  or  either  of  them 
would  become  entitled  should  be  applied  on  the  note.  In  view  of  the 
fact  that  the  plaintiff  retained  the  possession  of  the  note,  and  its  pos- 
session was  never  demanded  by  the  defendants  or  either  of  them,  and 
that  the  president  of  the  plaintiff  testified  specifically  to  the  existence 
of  a  general  account  between  the  parties  involving  business  transac- 
tions covering  a  period  of  several  years,  showing  a  large  balance  still 
owing  from  the  defendant  company  or  both  defendants  to  it,  we  think 
the  mere  denial  of  the  defendant  Groiing  that  the  plaintiff  advanced 
or  loaned  the  sum  of  $100,000  to  the  defendant  company  was  not  suf- 
ficient to  show  that  there  was  any  balance  owing  from  the  plaintiff  to 
the  defendants  or  either  of  them  on  the  account  between  them  which 
would  be  applicable  to  the  payment  of  this  note,  even  if  properly 
pleaded. 

It  follows  therefore  that  the  judgment  should  be  reversed,  and  a  new 
trial  granted,  with  costs  to  appellant  to  abide  the  event. 

INGRAHAM  and  McLAUGHLIN,  JJ.,  concur. 

HOUGHTON,  J.  (dissenting).  I  dissent.  If  this  judgment  is  re- 
versed, it  must  be  done  because  error  was  committed  in  the  reception 
of  evidence,  or  because  the  defendant's  plea  of  payment  was  not  suf- 
ficient to  permit  proof  that  payment  was  made  otherwise  than  by  ac- 
tual money. 

No  motion  for  judgment  was  made  by  the  plaintiff,  nor  was  there 
any  motion  made  to  disregard  the  plea  and  proof  of  payment,  and  the 
case  went  to  the  jury  by  consent  of  all  parties  upon  the  proposition 
as  to  whether  or  not  the  note  in  suit  had  been  m  fact  paid.  Such 
mode  of  trial  was  a  confession  on  the  part  of  the  plaintiff  that  there 
was  a  question  of  fact  for  the  jury  to  pass  upon,  and  precludes  it  from 
moving  to  set  aside  the  verdict  against  it  on  the  ground  that  it  was 
against  the  weight  of  evidwice.  Clement  v.  Congress  Spring  Co.,  91 
Hun,  636, 35  N.  Y.  Supp.  1004,  affirmed  158  N.  Y.  692,  53  N.  £.  1124. 
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The  prevailing  opinion  concedes  that  under  a  general  plea  of  pay- 
ment a  party  may  prove  such  payment  by  performance  of  services  or 
delivery  of  goods  in  satisfaction  of  the  demand,  and  such  is  the  ex- 
press holding  of  Farmers'  &  Citizens'  Bank  v.  Sherman,  33  N.  Y.  69. 
In  that  case  the  question  was  squarely  before  the  court.  The  action 
was  upon  a  note  payable  in  money.  The  defense  was  that  it  had  been 
paid.  The  defendant  was  permitted  to  show,  against  the  objection  of 
the  plainti£F,  that  the  evidence  was  incompetent  under  the  answer  be- 
cause it  gave  no  notice  of  the  defendant's  intention  to  prove  payment 
in  any  ottier  way  than  by  cash,  that  the  defendant  had  delivered  lum- 
ber to  the  plaintiff  of  sufficient  value  to  satisfy  the  claim,  and  that 
plaintiff  had  taken  it  in  satisfaction.  The  question  of  the  admissibil- 
ity of  such  proof,  under  the  simple  plea  of  payment,  was  the  main 
question  in  the  case  and  the  principal  one  discussed,  and  the  decision 
has  never  been  questioned  from  the  time  it  was  rendered. 

The  questions  of  the  sufficiency  of  the  defendant's  plea  of  parent 
and  the  right  of  the  plaintiff  to  ask  that  the  verdict  be  set  aside  as 
against  the  weight  of  evidence  are  therefore  eliminated,  and  the  only 
question  remaining  is  whether  the  parol  evidence  gfiven  by  the  de- 
fendant, to  the  effect  that  at  the  time  the  note  was  given,  as  well  as 
thereafter,  the  plaintiff  agreed  that  certain  commissions  earned  and 
credits  on  paving  contracts  should  be  applied  in  satisfaction  of  the 
note,  which  agreement  was  carried  out  by  applying  such  commissions, 
tended  to  vary  the  terms  of  the  written  note,  and  was  therefore  in- 
competent. 

It  seems  to  me  too  plain  for  argument  that  such  evidence  did  not 
tend  to  vary  the  terms  of  the  written  instrument,  and  that  it  was  entire- 
ly competent  proof.  The  parol  evidence  did  not  purport  to  prove  that 
the  note  was  not  to  be  paid  at  all,  or  that  the  amount  stipulated  was 
not  to  be  paid,  or  that  the  time  of  payment  was  different  fr<»n  that 
expressed.  All  that  the  parol  evidence  attempted  to  do  was  to  show 
that  the  plaintiff  had  agreed  to  accept  payment  by  taking  the  commis- 
sions which  the  defendant  Grening  had  earned  and  applying  them  on 
the  note  as  well  as  the  amounts  earned  on  the  contract.  If  the  plea 
of  payment  alone  was  sufficient  to  permit  proof  of  payment  in  any 
manner  other  than  by  cash,  it  would  logically  follow  that  parol  evi- 
dence to  show  payment  other  than  by  cash  was  competent.  Such 
parol  evidence  was  given  in  Farmers*  &  Citizens'  Bank  v.  Sherman, 
supra,  and  neither  the  counsel  nor  'the  various  courts  which  passed 
upon  the  question  seemed  to  have  a  suspicion  that  it  was  incompetent 
because  it  tended  to  vary  the  terms  of  the  written  instrument.  In 
Davis  V.  Spencer,  24  N.  Y.  386,  it  was  expressly  held  that  an  agree- 
ment between  the  payee  of  the  note  and  the  maker  to  apply  the  in- 
debtedness of  the  payee  to  the  maker  and  his  partner  in  paymrat  of 
the  note  operated  as  a  satisfaction  of  the  note,  and  that  sudt  agree- 
ment might  be  proved  by  parol  evidence.  To  the  same  effect  is  Eaves 
V.  Henderson,  17  Wend.  190.  In  Jilson  v.  Gilbert,  26  Wis.  637,  7  Am. 
Rep.  100,  it  was  held  that  evidence  of  a  parol  agreement  that  a  note 
should  be  surrendered  in  satisfaction  for  services  rendered  to  the 
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payee  by  the  maker  did  not  tend  to  contradict  the  note,  and  was  there- 
fore admissible. 

It  is  true  that  in  the  above  cases  the  parol  agreements  as  to  payment 
were  made  after  the  execution  of  the  notes;  but  the  rule  can  be  no 
different  where  the  agreement  is  actually  carried  out  and  parent  ac- 
tually made  in  the  manner  agreed.  Even  though  the  evidence  of 
Grening  as  to  what  the,  president  of  the  defendant  said  at  the  time 
the  note  was  given  was  incompetent,  it  is  not  sufficient  to  reverse  the 
judgment.  All  he  testified  to  as  occurring  at  that  time  was  that  the 
plaintiff's  president  said  that  he  would  make  up  the  difference  in 
the  next  year's  work  and  give  such  credit  as  that  the  defendants  would 
lose  nothing  the  following  year.  This  did  not  amount  to  proof  that 
the  note  was  never  to  be  paid,  or  even  that  it  was  to  be  paid  in  a  par- 
ticular manner.  If  the  defenduit  had  stopped  there,  he  would  have 
proved  no  payment  of  the  note.  What  operated  as  a  payment  of  the 
note  was  what  in  fact  occurred  more  than  three  years  after  the  giv- 
ing of  the  note.  Grening  testified,  and  there  is  written  evidence  of 
that  fact,  that  the  plaintiff  credited  the  defendants  with  more  than 
$43,000  on  the  31st  of  December,  1906.  Grening  also  testified  that 
up  to  the  time  of  the  bringing  of  the  action  on  the  note  he  had  earned 
in  commissions  at  least  $7,600  on  wood  block  paving,  and  the  plain- 
tiff's president  himself,  on  cross-examination,  said  that  those  commis- 
sions did  in  fact  amount  to  $7,500,  and  that,  in  addition  thereto,  the 
defendant  had  earned  more  than  $10,000  as  commissions  on  asphalt 
pavement.  _  On  the  trial  the  plaintiff  confessed  that  $2,700,  collected 
from  the  Sigretto  &  Mannino  judgment,  should  be  credited  on  the  note 
in  suit.  Grening  testified  that  after  the  giving  of  the  note  the  plain* 
tiff*s  president  agreed  that  these  commissions  should  be  applied  in 
payment  of  it,  and  the  president  testified  that  he  made  no  such  agree- 
ment The  jury  found  that  such  agreement  was  made. 

It  was  of  no  importance  how  much  the  other  indebtedness  of  the 
National  Trading  Company  to  the  plaintiff  was,  if  in  fact  the  plaintiff 
had  ^reed  to  first  apply  payment  on  the  note  out  of  any  earnings  of 
the  defendant  company  or  the  defendant  Grening.  Jamestown  Busi- 
ness College  Association  v.  Allen,  172  N.  Y.^91,i  is  not  decisive  of  the 
question  here  involved.  In  that  case  there  was  an  attempt  to  show  a 
parol  agreement  that  the  note  in  suit  was  not  to  be  paid  at  all  unless 
the  defendant  availed  herself  of  the  scholarship  or  sold  the  same  to 
some  other  person.  In  the  present  case  the  defendant  does  not  dis- 
pute the  note,  or  its  amount  or  terms,  or  that  it  is  owing,  but  simply 
says  it  has  been  paid  in  a  specific  manner.  If  no  commissions  had  ever 
been  earned,  there  would  have  been  none  to  apply  in  payment. 

They  were  earned,  as  plaintiff  confesses,  to  an  amount  largely  in 
excess  of  the  note,  and  I  tiiink  the  judgment  should  be  s^rmed. 

SCOTT,  J.,  concurs. 

120  N.T.S^      i  M  M.  B.  862^  82  Am.  St  Bep.  740. 
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OALLAGHBB  T.  QALZiAGHEB. 
<Snprcme  Court;  Aitpellate  IMTlaioii,  tint  Departmcoit  Deeembsf  IT,  1909.) 

1.  E0TOPPKL  (I  87*> — AOQUISSCZHCB  IN  StATXMENT. 

Wbm  a  bnaband  agreed  orally  with  bla  wife  to  transfer  real  property 
to  her  to  oiable  her  to  qualify  as  surety  oo  bla  bonds  for  contract  work, 
and  that  ahe  should  reconvt^  the  land  after  the  bcmds  wwe  aatlafled.  and 
did  M  oonrey  to  h«t,  the  fact  that  the  hasband  aat  by  while  tba  wife 
was  testifying  upon  her  Justification  as  a  surety  an  his  bonds,  and  with- 
out objection  heard  her  say  that  she  was  the  actual  owner  of  the  eqnitiea 
in  the  property,  and  subsequently  remarked  that  every  word  she  said 
was  the  truth,  did  not  eetop  him,  as  between  him  and  his  wtf^  from 
thereafter  denying  the  truth  of  her  statements  upon  her  refusal  to  re- 
convey,  there  being  no  third  persons  affected,  and  from  showing  the  true 
character  of  their  agreement. 

[Ed.  Note.— For  other  cases,  see  Bstoppel,  Cent  Dig.  8  289;  Dec.  Dig. 
8  07.*] 

2.  Specific  Perpobhaiice  (8  S9*>— Conruors  Erfobceablb-Obai.  Aqbsk- 

UEHT  TO  COITVBT. 

In  view  of  Oie  confidential  relation  of  hasband  and  wlfS  iMch  was 
relied  open  by  the  hudMmd  In  making  and  performing  his  part  of  the 
agreement,  equity  will  compel  the  wife  to  specifically  perform  her  part 
of  the  agreonent  to  reconrey  to  prsTent  the  abube  of  confidence  and  the 
perpetration  of  fraodt  and  the  statnte  of  frands  would  not  avail  aa  a 
defense. 

[Ed.  Note.— For  other  cases,  see  Specific  Performance^  Oent  IHg.  i  117 ; 
Dea  Dig.  I  30.*] 

Ingraham  and  Soott,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Patrick  Gallagher  against  Mary  Gallagher.  Judgment 
for  plaintiff,  and  defendant  appeals.  Affirmed. 

Argued  before  INGRAHAM.  CLARKE.  HOUGHTON.  MC- 
LAUGHLIN, and  SCOTT,  JJ.  • 

John  J.  Gleason,  for  appellant. 

Straley  &  Hasbrouck  (John  H.  Judge,  of  counsel),  for  respondent. 

CLARKE,  J.  This  is  an  appeal  from  a  judgment  entered  on  a  deci- 
sion of  the  Special  Term  in  favor  of  plaintiff  in  an  action  brought 
against  his  wife  to  con^l  the  specific  performance  of  an  alleged  oral 
contract  to  reconvey  real  estate. 

Patrick  Gallagher  was  a  contractor.  He  married  defendant  in  1888, 
and  he  and  his  wife  are  still  living  together.  The  court  has  found : 
That  plaintiff  and  defendant  entered  into  an  oral  agreement,  whereby 
plaintiil  agreed  to  convey  to  defendant  certain  real  property  and 
place  the  title  in  her  name  for  the  purpose  of- enabling  defendant  to 
qualify  as  surety  on  plaintiff's  bonds  for  contract  work,  and  bonds 
to  secure  liens  and  judgments  whenever  the  same  might  arise  in  the 
conduct  of  plaintiff's  business,  and  after  the  bonds  were  satisfied  de- 
fendant to  convey  all  of  the  premises  so  conveyed  to  her  back  to  the 
plaintiff,  or  to  any  one  he  might  name  on  demand.  That  in  accord- 
ance with  said  agreement,  and  for  the  purpose  set  forth,  plaintiff  did 
convey  the  premises  in  suit  to  the  plaintiff,  and  she  did  become  surety 

*For  otlMr  cum  w*  sub*  topic  S  I  Ntticua  fa  Dec.  a  Am.  Diss.  1907  to  data,  A  It«p*r  iDdaxea 
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on  his  bond.  That  said  bond  has  been  fully  satisfied,  and  the  claim 
bonded  released  in  writing.  That  the  deeds  to  said  property  were  not 
delivered  to  defendant,  but  remained  in  plaintiff's  possession.  That 
during  the  time  title  was  in  defendant's  name  the  rents  were  collected, 
by  plaintiff,  or  by  some  one  in  his  behalf,  up  to  the  present  time,  and 
that  he  paid  the  taxes,  water  rates,  assessments,  and  Charges  imposed 
thereon,  and  insured  the  same  against  loss  by  fire  payable  to  himself. 
That  during  the  time  mentioned  plaintiff  owned  other  property  to  the 
value  of  $220,000  mortgaged  for  $120,000,  had  no  judgment  against 
him  which  was  not  bonded,  and  was  worth  about  $100,000  over  and 
above  his  just  debts  and  liabilities,  and  was  solvent.  That  plaintiff 
performed  all  of  the  terms  and  conditions  of  the  agreement  on  his 
part.  That  he  relied  upon  the  confidence  and  trust  he  had  in  the  de- 
fendant in  making  the  agreement  and  performing  the  terms  and  condi- 
tions thereof.  That,  after  the  satisfaction  and  discharge  of  the  afore- 
said bond,  plaintiff  demanded  a  reconveyance  pursuant  to  the  agree- 
ment, but  defendant  refused. 

The  defendant  admits  all  the  physical  facts  in  regard  to  the  vari- 
ous deeds,  contracts,  and  bonds.  She  denies  the  agreement  to  re- 
convey,  and  claims  that  the  plaintiff  conveyed  the  property  to  her  as 
a  provision  for  herself  and  her«two  children,  who  were  then  living, 
a  boy  having  since  died,  in  case  anything  happened  to  him.  The  tes- 
timony upon  which  she  relies  to  reverse  this  judgment  as  against  the 
evidence  and  the  weight  thereof  is  that,  in  her  examination  upon  justi- 
fication on  the  bond,  she  testified,  in  regard  to  229  East  Twenty-Sixth 
street,  that  .she  acquired  said  property  on  February  13,  1897,  from 
John  McKew,  who  got  it  the  same  day  from  Mr.  (^lagher ;  that  she 
did  not  pay  anything  for  it;  that  her  husband  gave  it  to  her;  that 
McKew  was  her  brother-in-law.  "The  property  was  really  conveyed 
throt^h  my  brother-in-law  from  Mr.  Gallagher.  Q.  Do  you  own  the 
bouse?  A.  Yes,  sir.  I  collect  the  rents  myself,  not  through  an  agent; 
I  do  it  myself.  The  property  rents  for  $3,000  a  year." 

As  to  the  other  property,  815-317  East  Twenty-Sixth  street: 

"Q.  Do  jon  rec(^Iect  wben  yoa  got  tlie  [nvperty?  A.  Yes,  sir;  some  day 
last  week.  It  wu  tiefore  I  signed  the  bond.  Q.  Was  tbe  transaction  of  the 
deed  as  well  u  the  bond  abont  the  same  day?  A.  No,  atr;  the.  bond  was 
later.  This  conveyance  was  directly  from  my  husband  to  me.  The  conatd- 
eratlon  was  $L  I  did  not  give  my  hiisband  anything  more  tor  It.  Q.  And 
foar  ^cverty  consists  of  the  equities  ct  these  two  honses?  A.  Yes,  air.  Q. 
Did  not  yonr  bortnnd  tnmsfer  tbe  property  315  and  817  East  Twenty-Sixth 
Btreet  to  yoo  to  enable  yon  to  go  as  surety  on  this  bond?  A.  No,  sir.  Q. 
When  did  your  husband  first  arrange  and  agree  to  transfer  to  you  tbe  title 
to  315-317  East  Twenty-Sixth  street?  A.  That  has  been  the  understanding 
and  agreement  ever  since  he  built  the  house,  that  he  would  give  It  to  me  Just 
IS  soon  as  It  was,  and  I  have  been  In  possession  and  taking  charge  of  tbe 
rents  and  have  kept  tbe  rmta  since  the  ist  of  May,  and  I  gave  Mr.  Gallagher 
the  money  to  pay  the  taxes  and  Interest  Prior  to  the  1st  of  May  the  rent  wa» 
collected  by  a  yoong  man  in  Mr.  Gallagher's  offices  who  thsm  tnmed  tt  over 
to  Mr.  Oallagher.  It  Is  only  since  the  Ist  of  Hay  that  I  bave  been  keeping 
the  renL  Prior  to  tliaf  time  Mr.  Galla^er,  throogh  an  agent,  collected  tto 
rants  and  kept  them  himself." 

And  the  testimony  of  Mr.  Enncver,  who  was  formerly  attorney  for 
plaintiff  and  was  present  at  the  time  of  her  justification.    He  was 
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asked  if  there  were  any  remarks  made  in  the  hearing  that  day  by  Mr. 

Gallagher,  and  answered: 

"Mr.  and  Hra.  Gallaffber  were  there  after  Mr.  Ash  left,  and  Mr.  Gallagher 
Bald  to  me,  'She  made  a  very  good  witness,  dldu't  she?'  I  said,  'She  certainly 
did.'  And  he  said,  'Erery  word  she  safd  was  Ood's  trutlL'  That  he  said  in 
the  presence  of  Mrs.  Gallasber  and  myself." 

And  the  claim  is  that  plaintiff,  having  sat  by  and  heard  Mrs.  Galla- 
gher testify  on  her  justification  as  she  did,  with  the  subsequent  ap- 
proval thereof  expressed  to  Mr.  Ennever,  became  estopped  from  deny- 
mg  thereafter  her  statements  that  she  was  the  actual  owner  of  the 
eq^uities  in  the  property  over  the  mortgage  then  existing  thereon.  This 
might  be  so  if  third  parties  were  affected,  if  there  was  any  question 
of  fraud,  the  concealment  of  property,  an  attempt  to  avoid  just  obli- 
gations or  subsequent  bankruptcy  or  insolvency;  but  as  between  the 
two  parties  to  the  transaction  I  do  not  think  that  what  was  said  and 
done  in  carrying  out  the  alleged  agreement  was  of  such  character  as 
to  estop  the  plaintiff  from  showing  the  real  nature  of  the  agreement. 

The  sole  question  is:  Did  he  conv^  the  property  for  the  purpose 
of  qualifying  her  as  surety  upon  bonds  to  be  given  for  Jiis  benefit,  un- 
der an  agreement  that,  aner  such  bonds  were  canceled  and  the  rights 
of  third  parties  thereunder  extinguished,  she  was  to  deed  it  back? 
The  documentary  evidence  very  strongly  corroborates  the  plaintiff's 
story,  and  upon  the  disputed  question  of  fact  the  trial  court  had  the 
opportunity  of  hearing  and  observing  the  witnesses,  and  has  decided 
in  favor  of  the  plaintiff.  This  is  not  a  case  covered  by  the  statute  of 
frauds,  but  is  one  of  those  cases  where  equity  interposes  to  prevent  the 
perpetraticxi  of  a  fraud  or  the  abuse  of  confidence. 

Judge  Earle  said,  in  Wheeler  v.  Reynolds,  66  N.  Y.  227 : 

"Where  a  parol  agreement  relating  to  lands  has  been  so  far  partly  per* 
formed  that  it  would  be  a  fraud  upon  the  party  doing  the  acts,  unletts  the 
agreement  should  be  performed  by  the  other  party,  the  court  will  reHere 
against  this  fraud  and  apply  the  remedy  by  enforcing  the  agreement  It  is 
not  the  parol  agreement  which  lies  at  the  foundation  of  the  Jurisdiction  in 
such  a  case,  but  the  fraud.  So  in  reference  to  parol  trusts  In  land.  They  are 
invalid  lu  equity  as  well  as  in  law;  but  in  cases  of  fraud  courts  of  equity 
will  sometlmeB  Imply  a  trust  and  will  treat  the  perpetrator  of  a  fraud  as  a 
trustee,  ex  maleficio,  for  the  purpose  of  administering  a  remedy  against  the 
fraud.  F»r  the  same  purpose  it  will  take  the  trust  which  the  parties  hare 
attempted  to  create  and  enforce  It  and  In  such  a  case  the  fraud,  not  the  parol 
agreement  glvea  the  JorlsdtctifHL" 

In  Wood  v.  Rabe,  96  N.  Y.  414,  48  Am.  Rep.  640,  the  action  was 
brought  to  enforce  an  oral  agreement  between  the  plaintiff  and  his 
mother  in  respect  to  certain  real  estate.  Judge  ^drews  said: 

"There  are  two  principles  upon  which  a  court  of  equity  acts  In  nerdslng 
Its  remedial  Jurisdiction,  which,  taken  togeth^,  in  our  opinion  entitle  the 
plaintiff  to  maintain  this  action.  One  Is  that  it  will  not  permit  the  statute 
of  frauds  to  bs  used  as  an  Instrument  of  fraud,  and,  the  other,  that  when  a 
person  through  the  influence  of  a  confidential  relation  acquires  title  to  prop- 
erty, or  obtains  an  advantage  which  he  cannot  consclraitlously  retain,  the 
court,  to  prevMit  the  abuse  of  confidence,  will  grant  relief." 

He  further  held  that  the  relation  between  parent  and  child,  "if  not 
fiduciary  in  the  strict  sense,  was  nevertheless  one  ordinarily  involv- 
ing the  greatest  confidence  on  one  side,  and  the  greatest  influence 
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on  the  other.  ♦  *  *  it  would  be  a  gross  wrong  to  permit  that 
confidence  to  be  betrayed,  and  we  are  of  the  opinion  that  the  statute 
of  frauds  cannot  be  invoked  as  a  bar  to  relief." 

In  Goldsmith  v.  Goldsmith,  145  N.  Y.  313,  39  N.  E.  1067,  a  mother 
had  conveyed  a  piece  of  property  to  a  son  under  an  oral  agreement  1^ 
the  son  at  the  time  of  the  conveyance  that  he  would  hold  the  prop- 
erty in  trust  for  his  sisters  and  brother.  The  mother  subsequently 
died,  and  the  defendant  repudiated  the  agreement  and  claimed  to  be 
the  sole  and  absolute  owner  of  the  property.  Judge  Finch  said: 

"It  would  be  a  reproach  to  equity  If  It  proved  unable  to  redress  such  a 
wroug.  It  may  be  granted  that  no  express  trust  was  created,  and  that  the 
jadgiuent  cannot  be  sustained  on  that  ground ;  but  we  think  the  case  Is  one 
In  whl^  equity  will  raise  out  of  the  situation,  from  the  grouped  and  aggre- 
gated facts,  an  Implied  trust  to  prevent  and  redress  a  fraud,  and  which  trust 
prill  be  unaffected  by  the  statute  of  frauds  and  may  properly  be  enforced. 
•  *  *  It  Is  true  that  an  Intended  fraud  Is  not  explicitly  and  by  the  use  of 
tbat  word  charged  In  the  complaint;  but  all  the  facts  are  there,  fully  and 
clearly  stated,  showing  the  fraud  attempted  to  be  perpetrated,  and  all  that  Is 
omitted  Is  the  word  or  expression  characterizing  the  necessary  Inference.  We 
hare  held  that  such  an  omission  after  Judgment  U  not  material  where  the 
facts  thenuelTes  havfl  been  inffldently  ideaded." 

In  Lamb  y.  Lamb,  18  App.  Div.  260,  46  N.  Y.  Supp.  319,  a  wife 
had  conveyed  certain  real  property  to  her  husband  under  an  oral  agree- 
ment, as  she  claimed,  for  the  sole  purpose  of  erfabling  him,  as  her 
agent  and  for  her  benefit,  when  he  effected  sales  or  trades  of  the  prop- 
erty, to  execute  deeds  without  the  necessity  of  waiting  to  obtain  her- 
signature  thereto.  The  husband  claimed  that  the  deeds  were  executed 
to  him  in  pursuance  of  a  verbal  antenuptial  agreement  The  court 
said: 

"The  action  Is  to  Impress  a  trust  apon  the  premises,  and  this  constltntefl 
an  appeal  to  the  equitable  power  of  the  court.  The  husband  occupies  such 
a  relation  of  trust  and  confidence  to  his  wife  that,  In  a  case  like  the  present, 
be  Is  bound  to  show  by  unmistakable  evidence  that  the  gift  was  freely  and 
deliberately  made,  and  that  the  transaction  waa  fair  and  pn^r." 

And  after  citing  the  Goldsmith  and  Wood  Cases,  supra,  said : 

"It  would  be  a  monstrous  r^rooch  upon  equity  if  It  should  prove  itself  un- 
able to  redress  a  wrong  sncb  as  the  evidence  discloses." 

Jeremiah  v.  Pitcher,  26  App.  'Div.  402,  49  N.  Y.  Supp.  788,  was  a 
case  in  which  a  father  purchased  property  and  caused  it  to  be  con- 
veyed to  kis  daughter  upon  an  oral  agreement  upon  her  part  to  con- 
vey it  upon  the  order  of  the  plaintiff.  The  defendant  denied  the  agree- 
ment, set  up  the  statute  of  frauds,  and  the  separate  and  distinct  de- 
fense that  ttie  conveyance  was  intended  as  a  gift  or  advance  to  her 
as  plaintiff's  daughter.  There  were  special  circumstances  shown  fos 
putting  the  property  in  the  daughter's  name.  The  court  said : 

"The  defendant  cannot  now  plead  the  statute  of  frauds  to  protect  her  la 
tbe  ownership  of  this  property.  Hie  transaction  took  place  under  clrcnm- 
ttUKea  which  made  It  impossible,  withont  defeating  the  end  which  waa 
Boaght,  to  have  the  trust  appear  in  writing.  Under  circumstances  whldi  pe- 
culiarly obligated  the  daughter  to  acc^  the  trust,  and  the  plaintiff  having 
parted  with  the  legal  title  to  his  property,  wltb  no  Intent  to  defraud,  but  to 
mble  him  to  carry  on  his  business  advantageously,  and  thus  to  provide  for 
bto  unfortonate  wife  and  fall  family,  a  court  of  eqnlty  would  fall  in  ita  duty 
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If  It  refused  to  decn*  a  spedflc  pafomunce  cm  tbe  part  of  tlit  defoidant  <tf 
her  part  of  th»  agtMOHiit  Tbls  rlew  of  the  cue  im  folly  lostalned  bj  tb* 

aatboritlea." 

In  Ahrens  t.  Jones,  169  K.  Y.  565,  62  N.  E.  666,  88  Am.  St  Rep. 
620,  a  wife  induced  her  sick  husband  to  give  her  a  deed  of  certain 
premises  and  agreed  with  him  to  deliver  to  his  two  granddaughters 
$1,000  each.  As  soon  as  he  died,  she  refused  to  carry  out  her  promise. 
The  court  characterized  the  transaction  as  an  attempt  to  perpetrate  a 
fraud,  and  said: 

"It  iB  true  there  Is  no  express  trust  created  by  the  deed,  or  by  tbe  promise 
made  by  tbe  defendant;  but,  notwithstanding  this,  a  court  of  equity  is  not 
bereft  of  power  to  act,  for  It  taay  interpose  to  prevent  a  wrong,  and  for  that 
purpose  it  may  declare  tbe  grantee  a  trustee  ex  malefldo  for  tbe  protection 
of  the  grantor's  Intended  beneftclaries.  Such  a  trust  do^  not  affect  the  deed, 
but  acts  npon  the  gift,  as  it  reaches  the  possession  of  the  grantee,  and  tbe 
foundation  of  the  trust  is  that  equity  will  then  interfere  and  raise  a  trust  In 
favor  of  tbe  persona  intended  to  be  benefited  In  order  to  prevent  a  fraud." 

Cauda  v.  Totten,  87  Hun,  73,  83  N.  Y.  Supp.  962,  cited  by  defend- 
ant, was  reversed  by  the  Court  of  Appeals  (157  N.  Y.  281,  61  N.  E. 
989),  where  it  was  said : 

"Tbe  ground  opon  which  courts  of  equity  have  been  accustomed  to  grant  re- 
lief 1^  way  of  specific  performance  to  parties  to  an  oral  agreemtot,  who  have 
performed  in  part,  la  that  otherwise  one  party  would  be  enabled  to  i«actlce  a 
fraud  npon  the  other,  ^and  thus  It  would  aomeUmes  baK>en  that  a  statute  In- 
tended to  prevent  frauds  would  operate  to  secure  to  cme  party  the  frolts  of 
fraud." 

The  relation  of  husband  and  wife  is  of  the  most  confidential  char- 
acter. The  complaint  alleges,  and  the  court  has  found,  that  the 
plaintiff  relied  upon  the  confidence  and  trust  he  had  in  the  defendant 
in  m^ng  the  agreement  and  performing  the  terms  and  conditions 
thereof  on  his  :part  There  is  no  explicit  alle^tion  of  fraud  in  the 
complaint,  as  there  was  not  in  that  under  consideration  in  Goldsmith 
v.  Goldsmith,  supra;  but  here,  as  there,  the  facts  are  all  fully  and 
clearly  stated  and  the  conclusion  there  reached  that  such  an  omission 
after  judgment  is  not  material  is  conclusive  upon  us. 

Upon  the  facts  as  found  by  the  Trial  Term,  and  upon  the  authori- 
ties hereinbefore  cited,  we  are  of  the  opinion  that,  by  reason  of  the 
nature  of  the  transactions  in  question  and  the  confidential  relation 
existing  between  the  parties,  the  statute  of  frauds  may  not  be  availed 
of,  and  that  the  judgment  appealed  from  should  be  affin>ed,  with 
costs  and  disbursements  to  the  respondent. 

McU^UGHUN  and  HOUGHTON,  JJ.,  concur. 

INGRAHAM,  J.  (dissenting).  In  this  action  the  plaintiff  seeks  to 
recover  the  possession  of  two  pieces  of  real  property  which  he  had 
caused  to  be  conveyed  to  the  defendant,  his  wife.  The  complaint  al- 
leges: That  the  plaintiff  conveyed  this  property  to  his  wife  to  en- 
able her  to  qualify  as  a  bondsman  to  release  a  medhanic's  lien  upon  cer- 
tain moneys  due  to  him  by  the  city  of  New  York  and  for  no  other 
purpose;  that  such  convQrance  was  made  under  an  agreement,  where- 
by the  defendant  agreed  with  the  plaintiff  that,  if  plaintiff  would 
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transfer  such  real  pr<^rty  to  her,  she  would  hold  the  title  in  trust 
for  hixn  and  would  convey  the  property  on  demand  of  the  plaintiff 
to  any  person  or  persons  to  whom  plaintiff  would  sell  the  same,  and 
would-  mimediately  turn  over  the  proceeds  of  such  sale  to  the  plain- 
tiff; that,  in  case  the  plaintiff  should  not  sell  the  premises,  this  defend- 
ant would  then  on  demand  of  the  plaintiff  convey  the  said  premises 
to  the  plaintiff,  or  to  any  person  to  whom  the  plaintiff  directed  her  to 
convey  said  premises;  that  the  plaintiff  never  intended  to  convey 
said  premises  to  the  defendant  other  than  as  stated;  and  that  subse- 
quently, and  before  the  commencement  of  the  action,  the  plaintiff  re- 
quested and  demanded  of  the  defendant  that  she  convey  the  premises 
to  the  plaintiff  personally,  which  she  has  refused  to  do.  As  to  the  sec- 
ond piece  of  property,  it  was  amveyed  to  tiie  defendant  by  third  par- 
ties, and  the  complaint  alleges :  That  the  plaintiff  had  been  the  equi- 
table owner  of  these  premises;  that  the  defendant  entered  into  an 
agreement  by  which  she  agreed  to  hold  the  property  in  trust  for  him, 
would  qualify  as  bondsman  if  necessary  on  bonds  required  by  him, 
and  would  convey  the  said  premises  on  demand  to  any  person  or  per- 
sons to  whom  the  plaintiff  would  sell  the  same,  or  woiud  on  demand 
of  the  plaintiff  conv^  the  premises  to  the  plaintiff;  that,  relying  on 
such  promise  and  agreement,  he  caus^  the  property  to  be  conveyed 
to  the  defendant  by  me  McKew  and  wife,  lliese  several  conveyances 
were  fully  recorded,  and  the  defendant  became  the  record  owner  of 
the  property. 

The  court  found:  That  the  plaintiff  and  defendant  entered  into  an 
oral  agreement,  whereby  the  plaintiff  agreed  to  convey  to  the  defend- 
ant certain  real  property  in  the  city  of  New  York  and  placed  the  title 
in  the  name  of  the  defendant  for  the  purpose  of  enabling  the  defend- 
ant to  qualify  on  plaintiff's  bond  as  surety  for  contract  work  and  as 
sure^  to  bond  liens  and  judgments  whenever  the  same  might  arrive 
in  the  ccmduct  of  the  plaintiff's  business ;  that,  after  the  bonds  upon 
which  the  defendant  was  surety  were  satisfied,  the  defendant  would 
convey  all  of  the  premises  so  conveyed  to  her  back  to  the  plaintiff,  or 
to  anybody  he  might  name  upon  plaintiff's  demand.  It  is  not  claimed 
that  ^is  contract  was  in  writing,  or  that  there  was  any  writing  between 
the  parties  by  which  the,  defendant  agreed  to  hold  the  property  in  trust 
for  the  p^intiff,  or  to  reconvey  tiie  property  to  the  plaintiff  upon  his 
demand.  There  is  no  fraud  found;  nothing  but  a  conveyance  by  a 
husband  to  his  wife  of  real  property  which  concededly  vested  the  legal 
title  in  her,  with  an  oral  agreement  that  the  wife  should  convey  the 
property  back  to  the  husband  upon  demand. 

Assuming  that  these  findings  are  sustained  by  the  evidence,  the 
court  has  here  attempted  to  specifically  enforce  an  oral  agreement  to 
convey  land,  and,  unless  we  are  to  repeal  the  statute,  it  seems  to  me 
that  this  judgment  cannot  be  sustained.  By  section  207  of  the  real 
property  law  (chapter  647,  p.  692,  Laws  1896),  it  is  provided  that: 

"An  estate  or  Interest  In  real  property*  otber  than  a  lease  for  a  term  not 
exoeedinc  one  jaar,  or  any  trust  or  power,  over  or  concemlng  real  ^operty, 
or  in  any  manner  ralatln;  thereto,  cannot  be  created,  granted,  assigned,  snr- 
mdered  or  ABdarea,  tmless  by  act  or  operatioa  of  law,  or  by  a  deed  or  cw- 
njwaxu  ta  writing;  subscribed  by  the  person  creating  (ranting;  assigning. 
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■orrenderlziff  or  dadarlng  tiie  nme,  or  by  bU  lawful  agent,  therennto  anthor- 
iied  by  writing." 

And  this  provision  is  re-enacted  as  section  243,  c.  50,  of  the  Con- 
solidated Laws  (chapter  52,  Laws  1909).  ^d  section  224  of  the 
real  property  law  it  is  provided  that : 

"  *  *  *  A  contract  for  the  learing  for  a  longer  period  than  one  year, 
or  for  the  Bale  of  any  real  property,  or  an  Interest  therein,  la  Told.  anleaa  tlie 
contract,  or  some  note  or  meniorandnm  thereof,  oQiresslng  Uie  conalderatloii. 
la  In  writing,  snbacrlbed  by  the  leasor  or  gEsntor,  or  by  his  lawfully  anthwlzeO 
agent" 

And  by  section  74  of  the  real  property  law: 

"A  grant  of  real  property  for  a  valuable  consideration,  to  one  person,  the 
conBlderation  being  jnld  by  another,  1b  presumed  frandulrat,  as  against  tbe 
creditors,  at  that  time,  of  the  person  paying  the  consideration,  •  •  •  but 
the  title  Teats  In  the  firantee,  and  no  use  or  troBt  results  from  the  payment  to 
the  peraon  paying  the  consideration,  or  in  his  favor,  unless  the  grantee  either: 
(1)  Takes  the  same  as  an  'absolute  conveyance,  In  his  own  name,  without  the 
consent  or  knowledge  ot  the  person  paying  the  consideration,  or  ^  In  viola- 
tion of  some  trust,  pnrduues  tbe  property  ao  conr^ed  with  moa«y  Mr  prop- 
erty belonging  to  another." 

It  seems  to  me  that  these  provisions  expressly  prevent  the  enforce- 
ment of  an  oral  trust  in  real  property  or  an  oral  agreement  to  convey 
real  property,  and»  in  the  absence  of  fraud  of  which  there  is  neither 
a  finding  or  proof,  tbe  court  is  powerless  to  aid  the  plaintiff. 

The  exact  question  presented  in  this  case  was  presented  to  the  Gen- 
eral Term  in  the  Second  Department  in  McCahill  v.  McCahill,  71 
Hun,  221,  25  N.  Y.  Supp.  219.  There  is  no  case  cited  which  sustains 
this  judgment.  It  seems  to  me  that  such  an  oral  contract,  in  the  ab-* 
sence  of  fraud,  cannot  be  enforced  without  disregarding  the  statute. 

I  therefore  think  the  judgment  should  be  reversed. 

.SCOTT.  J.,  concurs. 


ass  App.  Dlv.  163.) 

OARTIiAND  r.  NW  YORK  ZOOLOGICAL  SOCIETZ. 

(Supreme  Cour^  Appellate  Division.  First  D^urtntent.   December  17,  1909.> 

1.  BiASTEB  AND  SeBVANT  ($  332*) — NKGUGENCB  OF  SeBVAITT— INJUBT  TO  ThIBD 
PkBSOH— CONTBinUTOBY  NEOUaBNOB— AOTS  IN  BUEBOENCT— QUESTION  rOB. 
JUBT. 

PlalntUf,  the  servant  of  an  independent  ccmtractor,  employed  to  con- 
nect certain  steam  fittings  In  the  basement  of  a  building  occupied  by  de- 
fendant^ while  working  In  tbe  basemmt  coal  bole  adjoining  the  boiler 
room,  suddenly  heard  a  loud  explosive  sound  caused  by  the  sudden  turn- 
ing on  of  the  blow-off  of  one  of  the  boll^  by  defendant's  servant  wlthont 
notifying  plaintiff  or  hla  fellow  workman,  and,  seeing  a  cloud  of  steam, 
plaintiff  attempted  to  escape  by  passing  in  front  of  the  boilers  to  th& 
stairs,  and  in  doing  so  be  was  Injured  by  the  escaping  steam.  Held,  that 
plftlntlfl  acted  In  an  emergracy,  and  beuce  was  not  negligent  as  a  matter 
of  law,  tboui^  he  might  not  have  been  injured  bad  he  remained  where- 
he  was. 

[Ed.  Note.— For  Other  cases,  see  Master  and  Servant;  Dec.  Dig.  |  332.*) 
•For  oth«r  cmm  m  mim  topic  *  |  xvhbeb  in  Dec.  *  An.  DIst.  U07  to  data,  *  Rtpf  tadnsn. 
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1  GHAXirm  (M  45*) — Chabitabu  iNErrmmoNs— Neozjoenci  or  Sebtaitt— 
Respondeat  Sijpebiob. 

Where  plaintiff,  a  Bteem  fitter's  helper,  while  performing  work  In  a 
bnilding  occupied  by  defendant  Zoiiloglcal  Society,  under  a  contract  with 
plaintUTs  onployer,  was  Injured  by  the  negligence  of  an  employe  of  de- 
fendant In  blowing  off  its  boilers  located  in  snch  building  kept  and  main- 
tained by  defendant  for  purposes  of  recreation,  incidental  education,  etc., 
under  a  charter  frcnn  the  state  and  a, contract  with  the  dty,  plaintiff  not 
b^g  on  the  premises  as  a  boi^clary  of  charity,  defendant  was  liable 
ft>r  the  negligence  of  Its  serrants,  even  thon^  it  was  a  charitable  instl- 
'  tDtion. 

[Kd.  Note.— For  other  cases,  see  Ctkarltles,  Cent  Dig.  |  103;  Dec.  Dig. 

t  MCNICIPAI,  COBPOBATIONB  (|  747*)— INJUBIES  TO  THIBD  PEBSOKS— NEOLI- 
GEITCE  or  SeBVANTS— GOVEBNMEKTAL  AQENCT. 

The  New  York  ZoSloglcal  Society  organized  to  encourage  the  study  of 
soolog)-,  furnish  Instruction  and  recreation  to  the  people,  and  holding  un- 
der a  contract  with  the  city  possession  of  a  bnilding  located  on  land  of  the 
city  used  for  a  public  park,  containing  the  city's  aquarium,  open  on  epeo 
Ifled  days  for  the  free  use  of  the  public,  and  having  complete  control  of 
tiie  employment  and  service  of  Its  employes,  was  not  a  gorenunoital 
agency,  and  was  therefore  not  relieved  on  that  gronnd  from  liability  for 
Injuries  to  third  persons  dne  to  the  negligence  of  Its  employes  In  main- 
taining the  property. 

TEd.  Note. — For  other  cases,  see  Municipal  Oorporatlons,  Dec.  Dig.  1 

4.  Mttnicipaz,  Cobpobatiors  (I  747*) — Govebnmental  Dutt. 

There  Is  no  governmental  duty  Imposed  on  a  municlpellty  to  provide 
p|rk8,  pleasure  grounds,  and  collections  of  wild  animals  or  flsh,  or  paint- 
ings and  books  for  the  amusement  and  education  of  the  people. 

[Ed.  Note.— For  other  cases,  see  Mnnidpal  Corporations,  Dea  Dig.  | 
747.*] 

Appeal  from  Appellate  Term. 

Action  by  Michael  E-  Gartland  against  the  New  York  Zoological 
Society.  From  a  determination  of  the  Appellate  Term  (61  Misc.  Rep. 
643,  113  N.  Y.  Supp.  1087),  affirming  a  judgment  of  the  Municipal 
Court  in  favor  of  plaintiff,  and  from  an  order  denying  defendant's  mo- 
tion for  a  new  trial,  it  appeals.  Affirmed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  MC- 
LAUGHLIN, LAUGHLIN,  and  CLARKE,  JJ. 

Niles  &  Johnscm  (William  W.  Niles,  of  counsel),  for  appellant. 
Robert  Steward  (Ralph  G.  Barclay,  of  counsel),  for  respondent. 

(XARKE,  J.  The  plaintiff  was  a  steam  fitter's  helper  in  the  em- 
ploy o^one  Gerstel,  who  had  a  contract  with  the  city  of  New  York, 
through  the  department  of  paries,  for  installing  new  boilers  and  con- 
necting up  the  same  in  the  Aquarium  Building,  Battery  Park.  Plain- 
tiff and  a  fellow  workman,  Kelly,  were  connecting  up  some  radiator 
pipes  in  the  basement  in  the  coal  hole  adjoining  the  boiler  room  con- 
taining two  boilers.  They  were  at  work  connecting  these  pipes  to  the 
ceiling,  and  were  standing  on  top  of  a  pile  of  coal.  They  suddenly 
heard  a  noise  of  escaping  steam,  and  started  for  the  stairs.  They  had 
to  pass  directly  in  front  of  the  boilers.  Raintiff  was  injured  by  the 
escaping  steam  while  trying  to  escape  from  the  room.   The  exhaust 
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pipes  of  the  boilers  bad  for  some  time  been  disconnected  from  tbe 
drain  pipe  into  which  tii^  usually  led.  Through  these  exhaust  pipes 
the  boilers  were  blown  off.  These  boilers  were  under  charge  of  Tyr- 
rell, the  fireman,  and  Harrison,  the  engineer,  who  were  employed  by 
the  defendant.  Harrison  and  Tyrrell  knew  tlmt  these  men  were  work- 
ing in  the  coal  hole.  Harrison  had  ordered  Tyrrell  to  blow  off  the 
boilers,  and  had  left  the  boiler  room.  The  valve  controlling  the  blow- 
off  was  at  the  back  of  the  boilers.  Tyrrell  suddenly  turned  it  oi^  to 
blow  off  the  boilers  without  notifying  the  plaintiff  and  Kelly. 

There  were  questions  of  fact  as  to  the  negligence  of  Harrison  and 
Tyrrell,  and  as  to  plaintiff's  freedom  from  contributory  negligence. 
Certainly  upon  hearing  this  loud  explosive  sound,  and  seeing  this 
cloud  of  steam,  Kelly  and  Gartland  were  not  called  upon  to  remain 
where  they  were,  and  possibly  be  boiled  to  death.  They  did  what 
usually  a  man  would  do — attempted  to  escape  through  the  only  known 
means  of  exit.  Plaintiff's  conduct  in  a  sudden  emergency  is  not  to  be 
condemned  because  subsequent  events  might  show  a  better  procedure. 
It  was  for  the  jury  to  say  whether  under  the  circumstances  he  was 
free  from  negligence,  and  the  question  has  been  resolved  in  his  favor. 

The  main  question  upon  this  appeal  is  whether  the  defendant  cor- 
poration is  responsible  for  the  negligence  of  its  employes,  Harrison 
and  Tyrrell,  under  the  doctrine  of  respondeat  superior.  It  is  a  corpo- 
ration created  under  a  special  act  (chapter  435,  p.  778,  Laws  1895), 
entitled  "An  act  to  incorporate  the  New  York  Zoological  Society  and 
to  provide  for  the  establishment  of  a  zoological  garden  in  the  city  of 
New  York."    Section  3  of  the  act  provides  that  said  corporation — 

"shall  have  power  to  eetabllsh  and  tnalDtaln  la  said  city  a  Ecological  garden 
for  the  purpose  of  encouraging  and  advancing  tbe  study  of  ssoology,  original 
researches  In  the  same  «nd  kindred  subjects,  and  of  furnishing  Instruction 
and  recreation  to  the  people,  and  may  purchase  and  bold  anlmalfl,  plants  and 
speclmeoB  apprc^rlate  to  the  objects  for  which  said  corporation  la  created." 

Section  4  provides  that : 

"Xo  manager  of  said  corporatlMi  obaU  recelre  any  compensation  tor  bis  aenr- 
Ices  nor  be  Interested,  directly  or  Indlrectiy,  In  any  contract  concerning  its 
property  or  affairs." 

Section  6 : 

"Said  corporation  may  raise  money  by  the  Issue  ot  Its  bonds,  secnred  by  a 
mortgage,  <m  any  or  all  of  Its  property  not  acquired  from  aald  dty  or  atateb" 

Section  6 :  .  , 

"Said  coriioratlon  may  tak^  pnnAase  and  bold  real  and  penonal  estate 
necessary  tor  tbe  purpose  of  Its  Incorporation,  the  net  aminal  income  of  which 
shall  not  exceed  $50,000,  and  shall  possess  the  general  powers  and  be  subject 
to  the  restrictions  and  liabilities  prescribed  In  the  third  title  of  the  eighteenth 
chapter  of  the  first  part  of  the  Bevlsed  Statutes." 

Section  7: 

"The  commissioners  ot  the  sinking  fund  of  the  said  <Aty  are  authorized  In 
their  discretion  to  allot,  set  apart  and  appropriate,  for  the  use  of  said  cor- 
poration any  of  the  lands  belonging  to  said  city  north  of  One  Hundred  and 
FlCty-Flfth  street,  •  •  •  aald  grounds  thus  set  apart  and  appropriated 
shall  be  used  for  no  purpose  wbatsoerer  except  those  aforesaid.  As  soon  as 
any  lands  are  set  apart,  the  mayor  ot  the  said  city  of  New  Yotk,  and  Va 
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preddent  of  the  department  of  parks  of  said  dty*  shall  become  and  be  ex 
officio  members  of  the  board  of  managem"  ' 

Section  8: 

"AdmlSBion  to  the  said  garden  shall  be  free  to  the  irabUc  for  at  least  fonr 
days,  one  of  which  Bball  be  Sunday,  In  each  week,  subject  to  such  roles  and 
relations  as  shall  be  prescribed  by  said  corporation." 

Chapter  441,  p.  1077,  Laws  1902,  entitled  "An  act  to  authorize  a 
further  appropriation  for  the  New  York  Zoological  Society  for  the 
support  of  the  New  York  Aquarium,"  provides  that: 

"The  board  of  estimate  and  apportionment  of  the  city  of  New  Tork  may 
Bimnally  in  Its  discretion,  include  in  the  budget  for  the  then  next  ensuing 
financial  year,  In  addition  to  any  sum  or  sums  which  may  be  appropriated 
for  the  adequate  support  and  maintoiance  of  the  New  York  Zoologic^  Park 
or  Rardens,  sltoated  in  the  borough  of  the  Bronx,  and  administered  and  con- 
trolled by  the  New  York  Zoological  Sodet;,  a  farther  sum  or  sums  not  ex- 
ceeding (BfMNN^  for  the  use  of  the  said  New  Twk  Zocdoglcal  Society ;  Pro- 
Ttded,  however,  that  flie  additlmia]  appropriation  hereby  authorised  shall  be 
nude  Mily  Jn  ease  an  agreement  Is  entered  into  betwem  the  said  New  York 
Zoological  Societ7  and  the  dty  of  New  York,  acting  by  its  board  of  estimate 
and  ai^rtIonmen£  for  the  adequate  keeping,  malnt^iance,  extension,  pres- 
erratlon  and  exhibition  of  the  building  and  ai^roaches  thereto  and  collections 
of  aquatic  animals  and  plants  contained  tl^rein,  known  as  tbe  New  York 
Aquarium  situated  In  the  Battery  Park  In  the  borough  of  Manhattan  In  said 
dty,  and  also  for  furnishing  opportunities  for  study,  research  and  pablicatlon 
in  connection  with  said  collections,  whidi  contract  the  said  board  of  estimate 
and  apportionment  is  hereby  expressly  antborlced.  In  Its  dlscretltm,  to  make 
upon  such  terms  and  cmidltlons  as  may  be  agreed  npon  with  the  said  New 
York  Zool<^cal  Society,  and  which  contract  shall  also  proTlde  how  the  duty 
of  the  commissioner  of  parks  for  the  boroughs  of  Manhattan  and  Richmond 
in  respect  to  maintaining  tbe  said  aqoarium  now  Imposed  npon  him  by  law 
shall  be  performed." 

Section  626  of  the  Revised  Charter  (chapter  466,  p.  264,  Laws  1901) 
provides  that: 

"The  commissioner  for  the  borough  of  the  Bronx  Is  hereby  authorized  and 
directed  to  carry  out  the  contract  made  by  and  between  the  department  of 
public  perks  and  the  sinking  fund  commissioners  •  •  *  with  the  board 
<4  managers  of  the  corporatlrai  known  as  the  New  York  Zoological  Society 
*  *  *  If  snch  a  contract  shall  have  been  entered  Into  prior  to  the  passage 
(tf  this  act  If  DO  such  contract  shall  har^  been  entered  Into,  *  •  *  said 
commissioner  •  *  •  with  the  consent  and  approval  of  the  sinking  fund 
commissioners,  *  *  *  Is  hereby  authorized  to  enter  Into  a  contract  In 
behalf  of  tbe  dtj  of  New  York  with  said  New  York  Zoological  Society  allot- 
ting and  setting  apart  for  tbe  use  of  said  society,  a  tract  of  land  In  Bronx 
Park  In  said  borough  of  the  Bronx  upon  such  terms  and  conditions  as  shall 
be  approved  by  the  said  <H»nmlssIoner  and  said  sinking  fond  commissioners." 

Section  613  provides: 

"It  shall  be  Uie  duty  of  the  park  commlsslwer  for  the  bctfoogAs  of  Man- 
hattan and  Rlclunond  to  maintain  *  *   *  the  Aquarlom  In  Battery  Place." 

October  13,  1902,  a  contract  was  entered  into  between  the  city,  act- 
ing by  its  board  of  estimate  and  apportionment,  and  the  New  York 
Zw>logical  Society,  which  recited  chapter  441  of  the  Laws  of  1902, 
and  the  desire  of  the  city  to  transfer  the  entire  control  and  manage- 
ment of  the  Aquarium,  t<^ther  with  the  equipment  and  collections 
contained  therem.  It  was  mutually  agreed  that  the  society,  in  con- 
sideration of  the  transfer  to  it  of  the  use  and  possession  of  said  build- 
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ing  known  as  the  New  York  Aquarium  and  its  contents,  agrees  that 
it  wiil  during  the  existence  of  this  agreement  adequately  keep,  main- 
tain, extend,  preserve,  and  exhibit  the  said  building  and  approaches 
thereto  and  collections  of  aquatic  animals  and  plants  contained  there- 
in. "As  soon  as  practicable  after  the  execution  of  this  agreement, 
*  *  *  the  party  of  the  first  part  shall  transfer,  and  the  party  of 
the  second  part  shall  take  over,  the  said  building  and  contents;  and 
from  and  after  such  date  the  party  of  the  second  part  shall  have  the 
exclusive  use  and  possession  of  the  said  building  and  its  contents, 
subject  to  the  provisions  of  this  agreemeht."  Except  for  damages 
by  fire,  "the  party  of  the  first  part  shall  at  all  times  keep  in  repair  and 
in  good  condition  the  said  building  and  approaches  thereto,  and  also 
the  machinery  and  stationary  equipment  contained  therein,  and  shall 
make,  at  its  own  proper  cost  and  expense,  such  changes,  repairs,  al- 
terations or  renewals  in  the  building,  machinery  and  stationary  equip- 
ment as  may  from  time  to  time  be  agreed  upon  between  the  par^  of 
the  first  part,  acting  by  its  commissioner  of  parks  for  the  boroi^hs 
of  Manhattan  and  ^chmond,  and  the  party  of  the  second  part."  The 
city  agreed  to  annually  provide  not  less  than  $45,000,  which  should 
be  expended  by  the  party  of  the  second  part  for  the  "adequate  keep- 
ing, maintenance,  extension,  preserv!ition,  and  exhibition  of  said  build- 
ing and  approaches  thereto,  and  for  the  increase,  preservation,  trans-  , 
formation,  renewal  and  exhibition  of  the  collections  therein,  and  for 
scientific,  educational  and  administrative  work  in  connection  there- 
with; for  publication  and  the  general  expenses  of  the  party  of  the 
second  part  in  connection  with  the  Aquarium ;  for  the  expenses  of  any 
expedition,  or  of  any  employ^  or  employes  of  the  party  of  the  second 
part  sent  out  for  the  purpose  of  increasing  the  collections  of  the  Aquar- 
ium, or  for  educational  or  scientific  work  or  study  in  connection  there- 
with; for  the  expenses  of  the  e*hibition  of  any  of  the  Aquarium  col- 
lections in  public  schools  or  elsewhere;  for  books,  maps,  charts  or 
other  articles  relating  to  or  needed  in  the  Aquarium ;  for  the  purchase 
of  any  or  all  machinery,  apparatus,  supplies,  labels,  pictures,  paintings 
or  other  articles  or  equipment  needed  for  the  maintenance,  renewal 
and  extension  of  the  collections  bf  the  study  and  display  of  the  same, 
and  for  any  and  all  expenses  incurred  in  the  prosecution,  illustration 
and  publication  of  scientific,  artistic  or  other  studies  in  connection  with 
said  collections.  All  the  collections,  equipment  and  other  personal 
property  now  in  the  New  York  Aquarium  shall  remain  the  property  of 
the  party  of  the  first  part,  but  the  party  of  the  second  part  shall  have 
the  entire  control  and  management  and  exclusive  use  of  the  same,  and 
may  at  any  time  sell,  exhibit,  loan  or  exchange  any  or  all  of  the  speci- 
mens contained  in  such  collections,  or  hereafter  acquired,  or  purchase 
with  money  supplied  by  the  party  of  the  first  part,  provided,  however, 
that  the  net  proceeds  of  such  sales  or  exchanges  shall  be  devoted  by 
the  party  of  the  second  part  solely  to  the  benefit  or  increase  of  the 
collections  in  said  Aquarium,  and  all  property  so  acquired  shall  become 
and  remain  the  property  of  the  party  of  the  first  part.  AH  property 
placed  in  the  said  Aquarium  which  may  be  purchased  by  the  fund  of 
the  party  of  the  second  part  and  not  contributed  by  the  party  of  the 
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first  part,  shall  continue  to  be  and  remain  absolutely  the  property  of 
the  party  of  the  second  part."  *  *  *  "The  said  Aquarium  shall 
be  open  and  accessible  to  the  public,  without  any  charge  or  gratuity, 
on  a  portion,  at  least,  of  each  and  every  day  of  the  year."  No  ad- 
mission shall  be  chained.  The  use  of  the  library,  apparatus,  and  col- 
lections shall  be  granted  to  all  professors  and  teachers  of  the  public 
schools  or  other  institutions  of  learning  upon  such  terms  and  condi- 
tions as  the  party  of  the  second  part  may  prescribe,  but  without  any 
charge  or  gratuity.  "During  the  existence  of  this  agreement  the  said 
party  of  the  second  part  shall  have  the  absolute  power  to  appoint,  di- 
rect, control  and  remove  all  persons  employed  in  and  about  said  build- 
ing and  its  collections,  and  to  fix  and  adjust  the  salaries  of  all  such 
persons;  and  shall  be  responsible  for  the  same;  and  shall  have  power 
to  make  all  rules  and  regulations  respecting  duties  of  all  its  employes 
in  and  about  the  Aquarium,  and  the  general  management  and  adminis- 
tration of  the  Aquarium  and  its  collections  without  any  restriction  or 
limitation  whatsoever,  except  as  in  this  agreement  contained."  It  is 
further  provided  that,  whenever  any  approval  or  direction .  was  re- 
quired by  the  terms  of  the  agreement,  such  direction  should  be  by  the 
commissioner  of  parks  of  the  boroughs  of  Manhattan  and  Richmond. 

To  avoid  liability,  the  appellant  claims,  first,  that  it  is  a  charitable 
corporation  and  not  liable  in  an  action  of  this  kind;  second,  that  it 
was  a  mere  trustee  for  a  public  purpose  and  is  not  liable  for  the  neg- 
ligent act,  if  any,  which  resulted  in  the  injury  to  plaintiff;  tfiat  it  was 
a  mere  governmental  agency  acting  for  ^e  municipality  and  entitled 
to  the  same  immunities  from  liability  for  damages  as  is  conceded  to 
the  city  itself  and  to  all  its  mtmicipal  divisions.  We  should  have  great 
difficulty  in  determining  that  this  corporation,  under  its  act  of  incor- 
porati(»i,  its  enabling  act,  and  its  contract  with  the  city,  was  a  char- 
itable of^nization  within  the  classification  of  any  of  the  corporations 
which  from  time  to  time  for  one  reason  or  another  have  been  relieved 
of  responsibility  for  the  torts  of  their  employes.  It  dispenses  no  alms. 
It  relieves  no  suffering.  It  cares  for  no  sick.  While  it  is  true  it  is 
not  a  money-making  institution  and  its  managers  and  members  may 
not  receive  salaries  or  any  m(»ietary  returns,  this  is  not  controlling. 
Its  purposes  and  its  work  are  to  amuse  and  to  instruct,  and,  if  we 
were  called  upon  to  classify  it,  we  should  say  that  it  came  closer  to  an 
institution  for  recreation  with  incidental  education  than  any  other 
recognized  classification. 

But,  even  if  it  were  a  charitable  institution,  we  think  it  would  still 
be  liable.  Here  is  a  tort  committed  by  one  of  its  employes  by  reason 
of  which  a  person  who  was  lawfully  upon  the  property  controlled 
the  defendant  in  the  prosecution  of  a  lawful  work  has  received  injury. 
He  was  not  a  beneficiary  of  a  charity.  Nor  was  the  negligent  employe 
in  an  independent  employment,  as  a  surgeon  or  a  trained  nurse.  It 
seems  to  us  that  the  case  is  governed  by  the  recent  decision  in  Kel- 
logg V.  Church  Charity  Foundation,  128  App.  Div.  314,  112  N.  Y. 
Supp.  566.  In  that  case  the  action  was  to  recover  for  injuries  to  the 
plaintiff  by  being  run  into  in  the  street  by  an  ambulance  of  the  de- 
fendant by  the  negligence  of  the  driver.  In  the  opinion  of  the  learned 
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Appellate  Division  in  the  Second  Department  a  large  number  of  cases 
were  cited  and  examined,  and  the  conclusion  was  reached  diat  there 
was  no  exemptimi  in  the  law  1^  which  a  purely  charitaUe  organizati(xi 
could  be  relieved  of  responsibility  upon  the  facts  there  presented  for 
the  negligence  of  its  employe ;  that  the  doctrine  of  respondeat  superior 
did  apply.  We  are  satisfied  with  the  conclusion  retched,  and  can  add 
nothing  to  the  discussion. 

As  to  the  claim  that  this  corporation  is  a  governmental  agency,  and 
therefore  exempt,  it  is  clearly  not  a  gcwemmentat  agency.  The  build- 
ii^  in  which  the  accident  occurred  is  upon  land  of  &e  dty  used  for  a 
public  park,  and,  prior  to  the  contract  under  which  the  defendant 
corporation  now  controls  it,  it  was  under  the  jurisdiction  and  manage- 
ment of  the  department  of  parks.  But  the  city  is  responsible  for  torts 
committed  by  many  of  its  agents  and  for  negligence  in  the  mainte- 
nance of  its  property.  It  is  not  responsible  for  the  torts  of  the  police 
(WoodhuU  V.  Mayor,  150  N.  Y.  450,  44  N.  E.  1038),  but  it  is  respon- 
sible for  the  torts  of  its  employ^  in  tiie  street  cleaning  department 
(Missano  v.  Mayor,  160  N.  Y.  123,  54  N.  E.  744).  In  the  one  case  the 
police  are  engaged  in  a  governmental  function ;  in  the  other  the  street 
cleaners  are  performing  a  duty  put  upon  the  city  to  keep  its  streets 
clean,  "in  the  exercise  of  which  it  is  a  legal  individual  as  distinguished 
from  its  governmental  functions  when  it  acts  as  a  sovereign."  Its 
duty  in  r^fard  to  the  condition  of  its  streets  and  its  parks  and  public 
places  is  not  governmental,  so  that  it  is  relieved  from  responsibility 
for  negligence.  This  was  settled,  so  far  as  the  department  of  parks 
is  concerned,  by  Ehrgott  v.  Mayor,  96  N.  Y  264,  48  Am.  Rep.  622. 
Branches  of  the  public  service  which  have  been  held  by  the  courts  to 
exercise  governmental  functions  are  the  fire  department  (Fire  Ins.  Co. 
V.  Village  of  Keeseville,  148  N.  Y.  46,  42  N.  E,  405,  30  L-  R.  A.  660, 
51  Am.  St.  Rep.  667),  the  charities  and  corrections  department  (Max- 
milian  v.  Mayor,  62  N.  Y.  160,  20  Am.  Rep.  468),  and  the  police  de- 
partment (Woodhull  V.  Mayor,  150  N.  Y.  450,  44  N.  E.  1038).  But 
there  is  no  governmental  duty  put  upon  the  municipality  to  provide 
parks  and  pleasure  grounds  and  collections  of  wild  animals  or  fish,  or 
paintings  or  books,  except  in  the  large  sense  that  a  great  city  may 
with  propriety  consider  the  aesthetic,  and  not  be  confined  to  the  prac- 
tical. But  it  is  not  the  park  department  nor  the  city  which  is  being  sued 
for  the  tort  of  one  of  its  employ^.  It  is  a  private  corporation  with 
whom  a  contract  has  been  made  under  which  the  absolute  control  of 
the  building,  and  all  its  employes  was  intrusted  to  it.  The  language  of 
the  contract  is  that  it  shall  have  "the  absolute  power  to  appoint,  direct, 
control  and  remove  all  perscms  employed  in  and  about  said  building 
and  its  collections,  and  to  fix  and  adjust  the  salaries  of  all  such  per- 
sons and  shall  be  responsible  for  the  same ;  and  shall  have  power  to 
make  all  rules  and  regulations  respecting  duties  of  all  its  employes 
in  and  about  the  Aquarium,  without  any  restriction  or  limitation  what- 
soever, except  as  in  this  agreement  contained."  No  public  officer  in 
the  city  of  New  York  has  any  such  power  as  that  over  his  subordi- 
nates.  Such  freedom  of  action  is  now  reserved  solely  to  private  em- 
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ployers.  Said  Folger,  J.,  in  Maxmilian  v.  Mayor,  68  N.  Y.  160,  20 
Am.  Rep.  468: 

"This  role  of  KBpondeat  mipeilor  Is  based  npw  the  rlSht  wbicb  the  em- 

ploya  has  to  select  bis  serrants,  to  dlschai^  tbem  If  not  competent,  or  skill- 
ful or  well  bebaTedi  and  to  direct  and  control  tbem  wbtle  in  his  ouploy. 
Kelly  T.  Bfayor,  11  N.  Y.  4S2.  The  rule  has  no  application  to  a  case  In  which 
ttiis  power  does  not  exist  Blake  t.  Ferris,  S  N.  Y.  48,  55  Am.  Dec.  304.  It 
malts  from  tbe  rule  being  thus  based  that  there  can  be  bnt  one  superior  at 
lbs  same  time  and  In  relation  to  the  same  transaction." 

The  facts  here  shown  bring  this  case  within  the  doctrine  so  stated. 

We  find  no  authority  to  sustain  the  claims  of  the  appellant,  and  we 
think  there  is  every  reason  why  we  should  reject  them.  It  controls 
parts  of  the  city  property  upon  which  it  states  it  receives  millions  of 
visitors  every  year.  Its  control  over  such  property  and  buildings,  the 
appointment,  direction,  and  discharge  of  its  employes  is  absolute. 
With  this  power  it  should  realize  its  responsibilities  and  be  held  to 
that  measure  of  responsibility  which  every  employer  has  to  meet  under 
the  law. 

The  determination  appealed  from  should  be  afErmed,  with  costs 
and  disbursements  to  the,  respondent.  All  concur. 


KELLY  T.  OOEBBERT. 
(Snpremft  Court,  Aiq;)ellata  Term.   December  22.  1900.) 

L  NeGUGKNOK  (H  134.  186*)— PBXIU  VaCZB  CASB-'GOnniBUTOBT  MXOUOEnOB 
AS  QUBSnON  VOB  JUBT. 

In  an  actI<m.for  personal  Injnry  b7  falling  into  a  bole  In  a  saloon,  testi- 
mony held  to  make  out  a  prima  fade  case  of  negligence  and  to  piesoit  a 
qoestlmi  tor  Ibe  Jnry  as  to  contribntory  n^llgence. 

IBd.  Not&— For  other  cases,  see  Negligence  Cent.  Dig.  |{  267-278.  833- 
816 ;  Dec.  Dig.  If  IH  136.*] 

SL  NKOUQKNCB  (i  130*)--CoifTBIBVT0BT  NEOUOBRCK— <2US8TI0n  FOB  JUBT. 

A  nonsuit  In  a  necEUS^-Bf^e  case  because  of  contributory  n(«llgeaice  will 
not  be  sustained  unless  It  is  condutdvely  eatablltiied  1^  evidence  wbldi 
leaves  no  doubt  to  be  settled  hy  a  jury. 

[Ed.  Not&— For  other  cases,  see  Ne^lgence,  Gent  Dig.  {|  383-346;  Dec. 
Dig.  S  186.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  John  Kelly  against  Herman  Goebbert.   From  a  judgment 
for  defendant,  plaintiff  appeals.  Reversed. 
Argued  before  GIEGERICH.  GOFF,  and  LEHMAN,  JJ. 

James  A.  Speer,  for  appellant. 
W.  J,  A,  Caff rey,  for  respondent 

LEHMAN,  J.  The  plaintiff  claims  that  he  was  injured  by  falling 
into  a  hole  in  the  defendant's  saloon.  It  appears  from  the  testimony 
that  the  plaintiff  visited  the  defendant's  saloon  very  frequently;  that 
the  hole  had  never  been  there  before,  but  was  due  to  some  repairs  that 
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the  defendant  was  making;  that  the  workmen  had  temporarily  stepped 
working;  that  the  hole  was  not  gtiarded,  and  the  light  was  dim.  Un- 
der these  circumstances,  the  plaintiff  made  out  a  prima  facie  case  of 
negligence  against  the  defendant,  and  it  was  for  the  jury  to  say  wheth- 
er the  plaintiff  was  free  from  OMitributory  negligence.  "The  instances 
in  which  nonsuits  have  been  sustained  by  reason  of  the  contributory 
negligence  of  the  plaintiff,  or  the  party  sustaining  the  injury,  have  been 
exceptional  cases  in  which  the  court  has  adjudged  that  such  n^i- 
gence  was  conclusively  established  by  evidence  which  left  nothing, 
either  of  inference  or  of  fact,  in  doubt  or  to  be  settled  by  a  jury." 
Massoth  V.  Delaware  &  Hudson  Canal  Co.,  64  N.  Y.  524,  at  pa^e  539. 

The  plaintiff  further  testified  that  he  suffered  pain  at  the  time  of 
the  injury,  and  could  not  work  for  three  weeks  thereafter,  and  that  his 
average  earnings  were  $18  per  week.  He  also  attempted  to  show  ad- 
ditional and  permanent  injuries  by  medical  testimony;  but  it  seems  to 
me  that  the  trial  justice  was  correct  in  holding  that  these  injuries  were 
not  sufficiently  connected  with  the  fall  three  years  before  to  justify  a 
submission  to  the  jury,  and  the  medical  testimony  and  the  other  testi- 
mony bearing  upon  the  alle^fed  permanent  injuries  might  well  have 
been  stricken  out.  The  justice  erred,  however,  in  my  opinion,  in  not 
submitting  to  the  jury  tiie  question  of  the  defendant's  liability  for 
the  injuries  upon  which  there  was  competent  testimony.  He  certainly 
erred  in  giving  judgment  upon  die  merits  at  the  close  of  the  plaintiff's 
case.  Municipal  Court  Act  (Laws  1903,  p.  1561,  c.  580),  §  249; 
Bowen  v.  Fariey,  113  App.  Div.  767,  99  N.  Y.  Supp.  205 ;  Merkin  v. 
Gersh,  30  Misc.  Rep.  758,  63  N.  Y.  Supp.  75. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event.  All  concur. 


OANDIA  T.  PESCIA. 

(Supreme  Coort,  Appellate  Term.    December  23,  1909l) 

Nbw  Thiax  (S  68*)— Gbotjnds— Insttpficienct  of  Evidence. 

Where,  In  an  action  for  fraud,  based  on  representations  of  defendant, 
who  was  president  of  a  corporatloa.  that  the  corporation  owned  certain 
real  estate,  the  nncorr6borated  evidence  of  plaintiff  as  to  deftedanf  b  mls- 
Btatementa  was  Indefinite,  and  the  testimony  contradicting  him  was  posi* 
tlve,  justice  required  the  granting  of  a  nevr  trial  after  Judgment  for  lAaln- 
tlff. 

[Ed.  Note. — ^For  other  cBses,  see  New  Trial,  G^t  Dig.  S|  185-140;  Dec: 
,     Dig.  S  68.*] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Alfonse  Candia  against  Enrico  V.  Pescia.  From  a  judg- 
ment for  plaintiff,  rendered  in  a  Municipal  Court  of  the  City  of  New 
York,  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  GIEGERICH,  GOFF,  and  LEHMAN,  JJ. 

Edward  A.  Isaacs,  for  appellant. 
Bernard  S.  Deutsch,  for  respondent. 
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GOFF,  J.  This  is  an  af^eal  from  a  judgment  in  an  action  against 
defendant  for  fraud  and  deceit.  Plaintiff  entered  into  a  contract  with 
a  corporation  known  as  the  "Arrochar  Park  Realty  Company"  for 
the  purchase  of  a  building  lot.  He  paid  $90  down  and  agreed  to  pay 
the  balance  in  monthly  instalhnents  of  $10  until  the  whole  sum  of 
$900  ^ould  be  paid.  The  company  agreed  to  make  conv^ance  by  a 
full  covenant  and  warranty  deed,  upon  completion  of  his  payments. 
After  plaintiff  had  paid  $300  in  all,  on  account  of  the  purchase  price, 
he  learned  that  his  vendor  did  not  own  the  property,  and  never  had 
owned  it,  but  was  in  possession  under  a  contract  of  sale.  That  con- 
tract is  not  in  evidence;  but  there  is  evidence  of  an  admission  that  it 
was  not  a  "proper"  contract,  and  that  defendant  said  to  plaintiff,  who 
offered  to  make  the  balance  of  his  payments  at  once,  "No  use,  the 
company  has  failed,"  and  there  is  evidence  that  defendant  said  to 
plaintiff's  lawyer  that  his  company  never  would  be  able  to  conv^  title. 
This  action  is  brought  against  defendant,  who  was  president  of  the 
company  and  the  person  with  whom  plaintiff  talked  before  signing  his 
contract,  on  the  theory  that  defendant  fraudulently  and  falsely  repre- 
sented to  plaintiff  that  the  company  had  title  and  the  plaintiff  entered 
into  his  contract  relying  on  that  statement.  It  is  not  brought  on  the 
theory  of  a  fraudulent  scheme  on  the  part  of  defendant  and  the  com- 
pany to  defraud  plaintiff  by  inducing  him  to  make  payments  for  land 
which  defendant  either  tfien  knew,  or  had  good  reason  to  believe, 
could  or  would  never  be  conveyed  to  him  by  his  contract  vendor.  The 
only  evidence  of  any  statement  or  representation,  on  defendant's  part, 
that  the  company  was  the  owner  of  this  land,  is  that  given  by  the  plain- 
tiff himself.  After  being  asked  to  state  his  conversation  with  defend- 
ant, immediately  before  signii^  the  contract,  he  gave  his  version  as 
follows: 

"A.  I  Bald:  Tbat  company  1b  all  rlgbt?*  He  said:  1  don't  know  the  com- 
pany. I  only  kDOw  you.'  And  Mr.  Pescla  Baid:  'All  right,  if  you  don't  want 
to  buy  the  property.  I  am  president  of  the  company.'  Q.  He  said  to  you  be 
was  president  of  the  company?  A.  Yes.  Q.  And  that'  the  company  owned  the 
lot?  A.  Yes.  Q.  And  yon  said  you  did  not  know  the  c<Hnpany,  but  knew  hlmf 
A  *I  do  not  know  the  company,  but  I  know  you.  I  pay  you  every  month.* " 

The  impression  which  this  testimony  leaves  is  that  plaintiff  and  his 
counsel  had  different  theories  of  the  case ;  plaintiff  believii^  that  be 
should  recover  because  he  made  a  contract  with  defendant,  and  coun- 
sel on  the  grotmd  that  defendant  had  falsely  represented  the  state  of 
the  title.  There  is  no  corroboration  of  plaintiff's  assent  to  tht  sugges- 
tion that  defendant  said  title  was  in  the  corporation.  On  the  other 
hand,  defendant  flatly  denied  that  he  had  made  any  such  statement  and, 
in  corroboration,  produced,  as  a  witness,  one  of  the  company's  agents, 
who  bad  been  instrumental  in  bringing  plaintiff  to  the  company  s  of- 
fice, and  who  was  present  at  the  conversation.  He  had  no  recollection 
that  there  had  been  any  allusion  to  title.  Another  witness  produced  by 
defendant,  who  had  been,  but  was  no  lon^r,  an  Officer  of  the  company, 
testified  that  he  overheard  the  conversation  and  was  positive  nothing 
had  been  said  about  title.  Plaintiff's  evidence  of  misstatements  is  so 
120  N.Y.S^ 
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attenuated,  and  testimony  to  the  contrary  so  positive,  that  justice  would 
be  promoted  by  a  new  trial.  Dormos  v.  Vassilas,  103  N.  Y.  Supp.  813. 

Judginent  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event  All  concur. 


085  App.  Dir.  141.) 

JOSEPH  T.  HBRZIO. 
(Saprems  Court,  Appdlata  Dtvlslon.  Flnt  Departmoit   Deconber  IT.  1909.) 

1.  pABTiTEBSHip  Q  827*>--8inivivxiTa  PAinm— Aonon  fob  Aocountina— Di- 

rk bis. 

In  an  acUon  hj  the  executrix  of  a  deceased  partner  for  an  accounting 
bj  the  BorriTing  partner  as  to  part  of  decedrafa  estate  which  he  received 
as  snrrlTlng  putoier,  Inclndhig  the  good  will,  valued  at  ^BOOfifXi,  and  not 
for  a  feneral  accoantlng,  an  anawo',  alleging  that,  nine  months  tMfOre  the 
partno's  death,  the  partners  had  a  settlement  showing  $M,000  due  de- 
cedent, and  that  decedent  acquiesced  therein  to  the  time  of  bla  death,  was 
not  a  complete  or  partial  defense  especially  as  so  long  as  the  two  part- 
ners  conducted  their  business  under  the  firm  name  at  the  old  stand,  the 
good  win  of  the  business  was  not  a  book  asset  to  be  considered  In  balancing 
their  accounts,  and  the  value  thereof  could  only  come  Into  consideration 
upon  a  trantfer  of  the  business  when  it  would  be  an  asset,  the  value  ot 
whltih  should  be  ascertained  and  the- proper  iwoportlon  allotted  to  the  es- 
tate of  the  deceased  partner. 

[Ed.  Vote. — For  other  cases,  see  Partnership)  Dec.  Dig.  |  S27.*] 

2.  Paxtkebsbip  a  827*)— SuBviviNO  Pabthbb— AonON  FOR  AoconimiTO. 

An  answer  alleging  that  the  surviving  inrtner  accounted  In  the  Sur- 
rogat&  Court  pai^ig  settlnnent  of  the  deceased  partner's  estate,  chaining 
himself  with  all  money  received  as  surviving  partnw,  and  that  a  decree 
allowing  the  account  was  made  showing  a  certain  balance  In  bis  hands,  and 
adjudging  that  he  had  fully  accounted  for  all  moneys  and  property  of 
the  estate  which  bad  come  Into  his  haoda  as  executor,  stated  no  defense 
complete  or  partial;  it  being  alleged,  and  not  denied,  that  the  good  will 
of  the  partnership  was  worth  at  least  9500,000,  aod  that  defendants  had 
continuously  refneed  to  concede  the  Interest  of  the  estate  therein,  and  It 
not  bebig  alleged  In  the  answer  that  the  good  will  was  considered  In  the 
accounting  before  the  surrogate,  wbl<di  was  not  an  accounting  as  surviving 
partner,  Oode  GIv.  Proc.  S  2742,  declaring  the  effect  of  a  Judicial  settle- 
ment of  an  executor's  account,  not  making  it  a  bar  to  an  action  for  an 
accounting  of  the  estate's  property  held  by  a  surviving  partner  not  cwtfed 
by  the  account  in  the  Surrogate's  Court 

[Ed.  Note.— For  other  cases,  see  Partnership,  Dec  Dig.  {  827.*] 

8l  Tbcsts  (I  296*)~RiGHT  to  AooounTina  bt  Tbubtee. 

A  trustee  may  be  called  upon  to  account  for  a  single  item  or  transaction, 
and  ]fl  not  relieved  by  showing  that  for  other  items  he  was  not  liable. 
[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig,  I  414;  Det  Die.  1 

Scott,  J.,  dissenting  in  part. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Jeanette  Herzig  Joseph,  executrix  of  Philip  Herzir, 
^[ainst  Simon  Herzig,  individually  and  as  executor  of  Philip  Herzie. 
From  a  judgment  overruling  a  demurrer  to  certain  defenses,  plaintiff 
appeals.   Reversed,  and  demurrer  sustained. 

See,  also,  130  App.  Div.  707,  116  N.  Y.  Supp.  330. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

•For  oUmt  cam  im  suui  topic  ft  i  mvhub  U  Dec.  *  Am.  Din.  iW  to  dau,  *  R^f  Indesw 
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Shearman  &  Sterling  Qohn  A.  Garver,  of  counsel),  for  appellant. 
Abraham  G.  Meyer  (Harold  Nathan,  of  counsel),  for  respondent. 

.  CLARKE,  J.  Appeal  from  an  interlocutory  judgment  overruling 
demurrer  to  two  separate  and  complete  defenses,  and,  the  same  facts 
being  pleaded  as  partial  defenses,  to  said  partial  defenses,  as  insuffi- 
cient in  law  upon  the  face  thereof.  The  complaint  alleged  that  Philip 
.Herzig,  the  decedent,  and  Simon,  his  brother,  had  been  engaged  in 
a  ^partnership  in  dealing  in,  importing,  and  eiqwrting  furs  under  the 
name  of  Herzig  Bros,  from  1871  to  1903;  that  Philip  died  on  Sep- 
tember 14, 1903,  leaving  a  will  under  which  the  plaintiff  was  appointed 
executrix  and  the  defendant  executor;  that  the  defendant  Simon 
Herzig,  as  surviving  partner  of  the  said  firm  of  Herzig  Bros.,  has 
taken  no  steps  toward  the  liquidation  of  its  affairs,  but,  on  the  con- 
trary, continued  its  business  in  the  same  manner  as  if  the  said  partner- 
ship had  not  been  terminated  by  the  death  of  the  said  Philip;  that  on 
or  about  December  1,  1903,  he  entered  into  a  copartnership  agreement 
with  his  sons  George  B.  and  Leo  S.  for  the  continuance  of  said  busi- 
ness, admitting  Isidore  Weinbef^  as  a  partner  on  or  about  December 
26,  1906;  that  the  said  business  has  been  continued  by  the  said  parties 
as  partners  since  that  time  on  the  same  premises,  under  the  same 
name  of  Herzig  Bros.,  and  under  a  lease  made  to  the  former  partner- 
ship, or  a  renewal  thereof,  and  with  substantially  all  the  property 
and  assets  of  that  partnership;  that  they  have  converted  such  prop- 
erty and  assets  to  their  own  use,  and  are  now  subjecting  the  same 
to  the  peril  and  risk  of  what  they  claim  to  be  their  own  business  in 
entire  disregard  of  the  rights  of  the  said  estate,  and  of  the  duties  and 
obligations  of  the  said  Simon  Herzig  as  an  executor  thereof,  and  as 
surviving  partner  of  the  said  former  partnership;  that  the  defendant, 
Simon  Herzig,  claims  that  the  value  of  the  assets  of  the  said  partner- 
ship at  the  time  of  the  deafti  of  the  said  Philip  Herzig,  other  than  its 
good  will  and  leasehold  interest,  did  not  exceed  the  sum  of  $241,291.38 
over  and  above  all  liabilities;  whereas,  the  tangible  assets  of  the  firm, 
excluding  the  good  will,  had  a  year  before  been  in  the  neighborhood 
of  $300,000  and  were  on  December  1,  1907,  in  excess  of  $500,000,  and 
he  has  continuously  refused  to  concede  that  the  said  estate  has  any  in- 
terest in  the  partnership  name  or  good  will,  but  wrongfully  claims  that 
the  good  will  and  right  to  use  such  name  passed  to  himself  exclusively 
as  surviving  partner,  and  that  the  interest  of  the  said  estate  in  the 
good  will  of  the  said  partnership  is  of  no  value,  whereas  such  interest 
is  worth  at  least  $500,000.  Plaintiff  demands  Judgment  that  the  de- 
fendant, Simon  Herzig,  account  to  the  plaintiff  for  the  said  partner- 
ship property,  including  its  good  will ;  that  a  receiver  of  the  property 
of  the  said  partnership  be  appointed ;  that  the  defendant  be  restrained 
by  injunction  from  interfering  with  the  said  property,  and  that  he 
account  to  the  plaintiff  for  all  profits  made  by  him  in  the  said  business ; 
diat  the  said  partnership  property  and  good  will,  including  the  right 
to  use  said  firm  name  of  Herzig  Bros,,  he  sold,  and,  after  payment  of 
the  partnership  debts,  the  proceeds  be  divided  in  the  proportion  to 
the  lespective  interests  therein  between  Simon  Herzig  and  the  estate 
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of  Philip  Herzig,  deceased;  that  the  defendant  be  restrained  by  in- 
junction from  using  the  firm  name  of  Herzig  Bros,  unless  he  shall 
duly  purchase  the  interest  of  the  said  estate  in  the  said  name. 

As  I  read  this  complaint,  an  accounting  is  demanded,  not  of  the 
general  affairs  of  the  copartnership  from  the  time  of  the  commence- 
ment thereof  to  date,  but  an  accounting  is  demanded  by  the  executrix 
of  the  deceased  partner  from  the  surviving  partner  of  the  assets  of  the 
partnership  which  came  into  his  hands  as  such  surviving  partner,  in- 
cluding the  good  will  which  is  alleged  to  be  worth  $500,000,  which 
allegation  of  fact,  for  the  purposes  of  this  controversy,  is  admitted  by 
the  answer;  there  being  no  denials  in  Uie  separate  complete  or  parti^ 
defenses. 

The  first  defense  demurred  to  alleges  that  on  or  about  the  1st  day 
of  December,  1902,  the  said  Philip  Herzig  caused  the  partnership  ac- 
counts of  the  said  firm  of  Herzig  Bros,  as  between  the  firm  and  him- 
self and  as  between  the  firm  and  the  defendant  from  the  commence- 
ment of  the  partnership  up  to  and  including  the  1st  day  of  December, 
1902,  to  be  made  and  stated  in  the  books  of  the  firm,  and  caused  the 
balance  to  be  ascertained  and  struck  in  the  account  of  the  said  partners 
under  that  date;  that  a  balance  of  $188,053.72  was  found  due  from 
the  partnership  to  the  said  Philip  Herzig  and  the  defendant,  and  that 
the  said  balance  was  struck  in  the  account  so  stated  and  settled,  and 
was  carried  by  the  partners  to  the  credit  of  the  capital  account  upon 
the  ledger  for  the  year  succeeding  December  1,  1903,  as  by  reference 
to  the -account  so  stated,  balanced,  and  settled  on  the  ledger  fully  ap- 
peared; that,  by  such  statement  and  settlement  of  accotmt,  the  sum  of 
$94,026.86  was  found  to  be  due  to  the  said  Philip  Herzig,  together  with 
the  sum  of  $8.17,  being  one-half  of  the  undivided  profits;  that  hereto 
annexed,  and  marked  'Exhibit  A,"  is  a  true  copy  of  the  account  stated 
on  the  ledger,  and  that  the  account  so  stated  and  balanced  was  true  and 
just,  and  that  said  Philip  acquiesced  in  the  justice  and  accuracy  of 
said  account  down  to  the  time  of  his  death. 

The  ^ition  of  the  defendant  is  that  the  complaint  asks  a  general 
accounting  of  the  partnership,  and,  having  allied  in  his  answer  an 
account  stated  as  of  a  given  date,  that  said  account  was  just  and  true, 
and  that  the  decedent  always  acquiesced  in  the  correctness  and  ac- 
curacy thereof,  that  is  a  complete  defense  to  this  action;  that  the 
account  could  only  be  attacked  for  fraud  or  mistake,  which  must  be 
affirmatively  alleged  and  proved,  and,  in  the  absence  of  such  allegation, 
proof  could  not  be  admitted  of  any  matters  prior  to  -said  accounting- ; 
that,  while  it  may  be  that  an  action  for  an  accounting  would  lie  for 
transactiotis  subsequent  to  the  date  of  such  stated  a^unt,  it  could  not 
be  had  in  this  action  without  an  amendment  to  the  con^}laint  which 
would  start  with  such  ascertained  and  stated  account  as  a  basis. 

The  answer  to  that  contention  seems  to  me  to  be  clear.  This  is 
not  an  action  for  a  general  accounting  of  the  partnership  affairs  from 
the  commencement  thereof.  Nor  does  the  account  stated,  which  took 
effect  nine  months  before  the  death  of  Philip  Herzig,  affect  the  case 
as  presented  otherwise  than  as  matter  of  proof.  What  the  executrix 
asks  for  is  an  accotmting  by  the  surviving  partner  of  what  of  the 
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decedent's  estate  he  received  as  surviving  partner.  That  obligation 
coiild  not  begin  until  the  death  of  Philip  Herzig  when  a;  new  obligation 
was  thrown  upon  his  partner,  who,  by  operation  of  taw,  took  posses- 
sion of  the  partnership  assets  with  a  right  to  hold  and  administer  the 
same  for  a  reasonable  time  for  the  purpose  of  liquidating  the  "partner- 
ship affairs,  with  an  absolute  right  in  plaintiff  to  call  him  to  account 
therefor  after  such  reasonable  time.  Further,  so  long  as  the  two  part- 
ners lived  and  conducted  their  business  under  the  firm  name  at  the  old 
stand,  the  good  will  of  that  business  was  not  a  book  asset  of  the  part- 
nership to  be  taken  into  consideration  in  balancing  their  mutual  ac- 
counts, because  whatever  it  was  worth  belonged  to  them  both.  It  had 
no  ascertainable  value  as  between  themselves,  never  went  into  the 
accounts,  and  never  was  considered  in  settling  their  mutual  affairs. 
The  value  of  a  firm  name  and  good  will  can  only  come  into  considera- 
tion when  it  is  a  question  of  transfer  of  the  business.  It  is  inseparable 
from  the  business  itself,  and,  when  that  business  is  transferred,  then 
it  is  an  asset  whose  value  must  be  ascertained  and  taken  into  account, 
and  its  proper  proportion  allotted  to  the  estate  of  the  deceased,  who 
helped  to  make  it.  Slater  v.  Slater,  175  N.  Y.  143,  67  N.  E.  324,  61 
L.  R.  A.  796,  96  Am.  St.  Rep.  606.  I  think  the  demurrer  should  have 
been  sustained;  that  the  allegation  did  not  constitute  a  complete  de- 
fense to  the  cause  of  action  set  up  in  the  complaint 

In  the  sixth  paragraph,  the  allegations  of  the  fifth  are  repeated  as  a 
partial  defense.  If  my  view  of  the  object  and  scope  of  this  complaint 
is  right,  namely,  an  accounting  of  what  the  defendant  received  and  did 
as  surviving  partner,  then  the  previous  accounting  is  not  a  partial  de- 
fense. Defendant  is  called  upon  to  account  for  what  he  received  as  a 
suTTiving  partner.  He  had  a  right  to  the  possession  and  control  of  all 
the  partnership  property  which  came  into  his  hands  at  the  time  of  the 
deatii  of  his  partner.  He  is  asked  to  account  for  that,  and  I  cannot 
see  how  it  can  be  an  answer  to  that  demand  that  some  time  or  other 
the  partners  inter  sese  during  their  lifetime  had  a  settlement  of  their 
transactions  up  to  that  time.  Here  we  have  a  case  in  which  it  stands 
on  these  pleadings  that  on  the  1st  day  of  December,  1902,  there  was 
in  that  partnership  upwards  of  $94,000  belonging  to  Philip  Herzig; 
that  that  partnership  continued  for  nine  months  tiiereafter;  that  then 
Philip  died,  and  that  when  he  died,  in  addition  to  what  was  in  that  part- 
nership of  tangible  assets,  there  was  this  good  will  valued  at  $500,- 
000;  that  Simon,  not  only  took  possession  of  all  those  tangible  assets 
as  sun-iving  partner,  but  that  he  proceeded  to  deal  with  that  good  will 
valued  at  $500,000  as  his  own,  by  making  up  a  new  firm,  using  the 
same  name,  appropriating  the  lease  .to  the  old  partnership,  and  deny- 
ing any  claim  whatever  to  said  good  will  to  his  brother's  estate.  That 
is  a  concrete  situation  which  calls  upon  him,  under  the  trusteeship 
crated  by  the  duties,  rights,  and  obligations  put  upon  him  by  law  as 
surviving  partner,  which  he  has  accepted  in  fact,  to  account  to  the 
estate  of  his  deceased  brother,  and  I  think  that  the  facts  stated  no 
more  constitute  a  partial  than  they  do  a  complete  defense. 

The  second  complete  defense  is  an  accounting  in  the  Surrogate's 
Court;  the  allegation  being  that  in  said  account  the  defendant  charged 
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himsdf  with  all  nuMiey  received  frcxn  the  defendant  as  stirviving  part- 
ner in  the  said  firm  to  the  time  of  the  filing  of  said  account  and  with 
all  money  collected  at  the  time  of  the  filing  of  the  account  and  the  in- 
debtedness of  the  defendant  as  surviving  partner  to  the  said  estate  of 
Philip  Herzig,  deceased,  said  moneys  amounting  to  the  sum  of  $130,- 
615.99,  and  that  on  the  23d  day  of  January,  1906,  the  decree  settling 
and  allowing  said  account  was  made  leaving  a  1»lance  in  his  hands 
of  $88,437.76,  and  in  and  by  said  decree  it  was  adjudged  that  defend- 
ant had  fully  accounted  for  all  the  moneys  and  property  of  the  said 
estate  of  the  said  deceased  which  had  come  into  his  hands  as  said  ex- 
ecutor, and  by  said  decree  it  was  conclusively  established  that  the  mon- 
ey chared  to  the  said  executor  as  collected  was  all  that  was  collectible 
at  the  time  of  the  settlement  on  said  indebtedness  of  the  defendant  as 
surviving  partner  of  the  estate  of  said  deceased. 

I  do  not  think  these  allegations  constitute  a  defense.  It  is  alleged* 
and  not  denied,  that  the  interest  of  the  estate  in  the  good  will  in  the 
said  partafrship  is  worth  at  least  $500,000,  and  it  is  alleged  that  Simon 
has  continuously  refused  to  concede  that  the  said  estate  has  any  inter- 
est in  the  partnership  name  or  good  will.  It  is  not  alleged  in  the  an- 
swer that  said  good  will  enteral  in  any  way  into  Ihe  accounting  be- 
fore the  surrogate,  which  was  an  accounting  as  executor  and  not  as 
surviving  partner.  Now  the  plaintiff  could  be  barred  by  an  account- 
ing in  the  Surrc^te's  Court  which  did  not  take  into  consideration,  did 
not  allude  to,  or  cover,  the  matters  in  controversy,  I  fail  to  see.  The 
effect  of  an  accounting  in  the  Surrc^te's  Court  is  estaUished  by  law. 
Section  2742,  Code  Civ.  Proc. 

If,  in  such  an  accounting,  assets  are  scheduled  and  collections  en- 
tered and  the  claim  is  made  that  of  said  assets  so  scheduled  all  has 
been  collected  that  could  be,  and  a  decree  is  entered  settling  said  ac- 
counts, then  a  person  made  a  party  to  the  proceedings  is  bound  by  said 
decree,  and  the  only  way  to  attack  said  account  is  by  direct  proceedings 
to  open  it  or  to  challenge  it  in  the  other  familiar  ways  in  which  an 
accounting  party  may  be  called  upon  to  answer.  But  it  would  prove 
an  open  door  to  fraud,  an  invitation  to  weak  or  wicked  trustees  to 
hold  that  they  may  keep  out  of  their  accounts  all  reference  to  valuable 
assets  which  they  have  concealed,  and  then  claim  that  no  court  may 
thereafter  investigate  their  accounts  because  of  the  finality  of  the  de- 
cree of  the  Surrogate's  Court.  The  mere  statement  of  such  a  proposi- 
tion demonstrates  its  unsoundness.  Here  the  defendant  concedes  that 
he  did  not  include  the  good  will  valued  at  $500,000  in  his  accounts, 
that  he  continuously  denied  that  Philip  Herzig's  estate  ever  had  a 
penny's  worth  of  interest  in  such  assets,  and  yet,  with  an  admission 
of  its  value,  with  the  admission  of  his  denial  of  any  right  thereto,  he 
claims  that  he  cannot  be  required  to  account  because  he  has  accounted 
for  other  matters  admitted  to  have  been  received. 

In  Matter  of  Peck,  131  App.  Div.  81, 115  N.  Y.  Supp.  239,  the  court 
said: 

"The  books  are  full  of  cases  which  recognize  the  fact  that  the  decree  ia 
limited  In  Its  operations  to  the  matters  actually  before  the  court,  and  we  are 
of  the  (pinion  that  no  matter  what  the  particular  language  of  this  decree  It 
does  not  operate  to  deprive  the  ^>p^lant8  of  any  rights,  for  the  reason  that 
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tbe  bonds,  at  any  qnMtlon  rating  to  them,  were  not  before  tbe  tarrofi^te  for 
detennlnatlm.  The  law  controls  the  effect  of  the  decree  and  tbe  snrrogate 
could  not  OTornl^  disregard,  or  (Aange  a  valid  statute.  Altman  t.  Hofeller, 
152  N.  X.  4B6, 46  N.  E.  961.  The  decree  Is  conclnslTe  only  so  fitr  aa  It  Is  made 
SD  by  the  statnto  (TraUtoy  t.  Darant,  24  App.  IMv.  68»  48  N.  T.  Sapp.  889),  and 
any  rights  which  the  appellants  have  In  the  bonds  whldi  It  is  claimed  the  ad- 
mlnlBtratrlx  has  not  iwopwly  accounted  for  may  be  determined  In  the  action 
now  pending." 

In  Van  Rensselaer  t.  Van  Rensselaer,  113  N.  Y.  207.  21  N.  E.  75, 
the  Court  of  Appeals,  referring  to  a  decree  settling  the  accounts  of  an 
executor,  said: 

'That  decree  has  no  effect  npon  what  was  not  lUTolved  In  the  settlement, 
becanse  explldUy  withheld  from  It  and  put  ontslde  of  its  operation.  The 
Code  of  CAtU  Procedure  (section  27^  proTides  apon  what  facts  the  judicial 
settlement  ot  an  execa tor's  account  shall  be  condualve  and  expressly  excludes 
all  otiiers.  •  •  •  What  eoncwns  us  now  was  not  before  the  surrogate  then 
or  Inrolved  In  any  of  the  facts  as  to  which  tbe  decree  is  condndTft" 

The  accounting  in  the  Surrogate's  Court  is  not  a  defense,  and  it  is 
not  a  partial  defense.  It  may  be  matter  of  proof  when  it  comes  to 
inquiry  into  the  matters  which  have  been  specifically  accounted  for. 
Where  the  fiduciary  relation  exists,  a  trustee  may  be  called  upon  to 
account  for  a  single  item,  a  sin^e  transaction,  and  because  he  may  be 
able  to  show  that  for  a  hundred  items  he  has  no  liability  he  is  not  re- 
lieved from  the  necessity  of  accounting  for  what  he  is  liable  for. 

Hiis  is  not  a  common-law  action.  It  is  a  suit  in  equity,  and,  if  one 
thmg  is  shown  for  which  the  defendant  is  accountable,  it  is  no  answer 
to  say  that  there  are  other  matters  for  which  he  is  not  accountable. 

The  judgment  appealed  from  should  be  reversed,  with  costs  to  the 
appellant,  and  the  demurrer  sustained,  with  costs,  with  leave  to  re- 
spcmdent  to  amend  upon  payment  of  said  costs  and  within  30  days  aft- 
er service  of  notice  of  entry  of  the  order  to  be  entered  hereon. 

PATTERSON.  P.  J.,  and  INGRAHAM  and  LAUGHLIN,  Jj.. 
concur. 

SCOTT,  J.  I  concur  in  so  far  as  the  defenses  are  pleaded  as  com- 
plete defenses.  I  dissent  in  so  far  as  they  are  pleaded  as  partial  de- 
fenses. 


(184  App.  DiT.  500) 

DAVIS  T.  FOGARTT  et  al. 
(Sopresne  Court,  AmMllate  Division.  First  Department   Noromber  12,  1908.) 

L  ASVEAL  AHD  EBBOB  (|  664*)-C0NFLICr  ZN  RECOBD— BlOITALS  Iff  ObDEK— 
CoiCCLtJBIVKKESS. 

As  afltaflnff  the  right  of  an  appeal  from  an  order,  the  recital  In  the 
<ndOT  that  it  was  entered  on  motion  of  plaintiff  is  not  coudnsiTe  of  that 
foct  if  it  appears  otherwise  from  the  record,  but  It  is  a  circumstance  to 
be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  |  2856 ; 
Dee.  Pig,  t  664.*]  
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2.  Amux  uvD  Bbbob  (|  666*)— Rioruu  nr  C^sb— Cobbeoixon. 

Where  plaintiff  Is  injured  by  «n  order,  as  resettled,  appolntiDg  a  re- 
eelTer.  and  desires  to  appeal  ther^om,  but  the  cmler  recites  that  It  is 
entered  <ai  inotl«i  (tf  jdaiutifl,  be  mar  bave  ^  recital  corrected  on  appeal 
Jlrom  the  order  of  reHttl^Dent, 

IJSkL  Notb— For  other  caaeeb  aee  Appeal  and  I^hv,  Out  Dig.  H  2826- 
2829;  Dec.  Die  1 606.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Amie  Davis  ^inst  William  P.  Fogarty  and  others. 
From  an  order  resettling  an  order,  plaintiff  appeals.  Reversed. 

Argued  before  INGRAHAM,  LAUGHUN,  CLARKE,  HOUGH- 
TON, and  SCOTT.  JJ. 

Edward  W:  S.  Johnston,  tor  appellant. 
Eugene  Frayer,  for  respondent 

SCOTT,  J.  The  plaintifiF  appeals  from  an  order  resettlhig  an  or- 
der appointing  a  receiver.  The  order  which  was  originally  entered 
granted  all  that  j^intiS  moved  for.  As  the  order  was  resettied,  there 
was  excltided  from  the  operation  of  the  receivership  one  parcel  of 
real  estate.  The  order  thus  becomes  less  favorable  to  plaintiff  dian 
she  asked,  and  she  desires  to  appeal  therefrom.  She  finds  herself 
embarrassed,  however,  by  the  fact  that  the  order  as  resettled  recites 
that  it  was  made  "on  motion  of  Johnson  and  Johnson,  attorneys  for 
the  plaintiff."  In  its  present  form  the  order  certainly  is  not  what 
plaintiff  asked  for,  and  she  should  not  be  subjected  to  possible  em- 
barrassment upon  appeal  by  the  erroneous  recital  that  an  order  which 
she  opposed  was  entered  upon  her  motion.  Upon  a  similar  question 
this  court  said : 

"A  party  intending  to  appeal  from  an  order  or  pert  thereof,  which  he  claims 
is  In  violation  of  his  rights,  should  not  be  compelled  to  run  the  hazard  upon 
appeal  of  having  the  point  made  against  him  that  his  appeal  will  not  lie  be- 
cause the  order  t)elow  was  made  on  bis  request  If  the  recital  In  the  order 
statte  that  the  order  was  made  on  his  motion,  he  does  run  that  hazard.**  Bay- 
mond  T.  Tiffany,  lie  App.  Div.  350. 100  K.  T.  Supp.  SOT. 

We  are  not  to  be  understood  as  holding  that  such  a  recital  will  al- 
ways be  held  to  be  conclusive  upon  an  appellant,  if  it  appears  other- 
wise from  the  record  that  the  order  as  made  was  not  of  his  asking,  but 
contrary  thereto.  The  recital,  however,  is  a  circumstance  to  be  consid- 
ered and  in  certain  cases  may  prove  to  be  conclusive.  It  is  seldom,  and 
perhaps  never,  necessary  or  appropriate  to  recite  in  an  order  or  judg- 
ment that  it  was  entered  "on  motion"  of  an  attorney,  although  it  should 
show  who  moved  for  the  order  or  judgment  and  what  he  asked  for. 
The  order  or  judgment  granted  is  the  act  of  the  court.  If  it  grants  all 
the  relief  that  the  moving  party  asked  for,  it  can  do  no  harm,  although 
it  is  unnecessary  to  recite  that  the 'order  was  entered  on  his  motion. 
If  it  grants  less,  the  party  who  moved  may  appeal,  and  the  order,  not 
conforming  to  his  motion,  should  not  be  so  drawn  as  to  appear  to  have 
been  asked  for  by  him  or  to  be  satisfactory. 

The  order  appealed  from  should  therefore  be  reversed,  with  $10 
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costs  and  disbursements,  and  the  motion  to  resettle  granted  to  tlie 
extent  of  striking  out  the  recital  that  it  was  made  "on  motion"  of  John- 
son &  Johnsaa,  attorneys  for  the  plaintiff.   All  concur. 


EMPinS  STATE  OABAGB  Y.  OAKBOLU 

(Snpreme  Conrt.  App^te  Term.   December  22,  190fti)  ' 

CouBia  (I  1S9*)— Municipal  Coubto— Pi*adino  and  Pboof. 

Under  a  general  denial  to  an  oral  complaint  In  Municipal  Court  tor 
storage  of  an  automobile,  defoidant  may  not  prore  tlie  loss  or  ralae  of  a 
spare  tire  attacflied  to  the  car*  wUdL  loss  ocenrred  wbUe  the  car  was  in 
storage. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dea  Dig.  1 189^*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  the  Empire  State  Garage  against  John  Pratt  CarroIL 
From  a  judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  new- 
trial  ordered. 

Argued  before  GIEGERICH,  GOFF,  and  LEHMAN.  JJ. 

H.  &  H.  S.  Mendelsohn  (Herman  S.  Mendelsohn,  of  counsel),  for 
appelant. 

PER  CURIAM.  The  pleadings  were  oral.  The  complaint  was  for 
"storage,  work,  labor,  and  services  and  materials  furnished."  The 
answer  was  a  general  denial.  The  storage  pleaded  referred  to  storage 
of  an  automobile.  Upon  the  trial  the  defendant  was  allowed,  against 
the  plaintiff's  objection  that  it  was  not  pleaded,  to  prove  the  loss  and 
value  of  a  spare  tire  attached  to  the  side  of  his  car,  which  loss  he 
^med  occurred  while  the  car  was  in  the  plaintiff^s  care  in  the 
garage.  The  admission  of  such  evidence  was  clearly  erroneous. 

Juf^ment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 


PEOPLE  V.  AMERICAN  ICE  CO. 
(Snpreme  Court,  Appellate  Division,  First  Department   December  17,  lOOO.)- 

L  COBPOBATIOHB  <|  OU*)  — FOBEIOll  COBPOKATIOIfB  —  nNLAWTDI.  AOIB— EEU- 
BDIBS. 

Code  civ.  Proe.  1  1948,  prior  to  tbe  amoiidmeDt  of  1009  (Laws  1909,  c. 
28  [Cousol.  Lavs,  c.  2S]  and  chapter  6^,  provided  that  the  Attorney  Gen- 
eral could  maintain  an  action  against  a  for^gn  corporation,  exercising 
corporate  rights  within  tbe  state  not  granted  by  laws  of  the  state,  or  which 
within  the  state  has  violated  any  law,  where  In  a  similar  case  a  domestic 
corporation  would  under  section  1798  be  liable  In  an  action  to  vacate  Its 
charter,  or  which  exercises  within  the  state  any  corporate  rights  contrary 
to  pnblle  poller.  The  only  statutory  proTlslons  with  respect  to  the  Judg- 
ment to  be  rendered  In  sud)  an  action  are  those  of  Co^  Civ.  Proc  f  1955, 
providing  that  final  Judgment  for  plaintiff  In  vadh  action  must  perpetually 
restrain  defendant  from  the  commission  or  ccmtinnance  of  tbe  act  or  acts 
complained  ott  and  of  Laws  1899,  p.  1514,  e  600,  |  8,  now  Consol.  Laws, 
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c.  20,  I  342,  wbich  alBO  proTldefl  culy  for  an  Injunction.  Held  not  to  re- 
strict the  people's  remedy  to  Injunction. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Dec.  Dig.  |  651.*] 

2.  UONOFOLtBS  <|  24*)— FOBBIOM  COSPOUTIONS— AcnOHS— PlKADINO— MOTKOH 

n>  Stbxke— Decibioh  ab  xd  Appbopbutc  BcuEr. 

A  comi^alnt  In  such  an  action  against  an  lee  company  alleged  tft  hare 
created  a  monopoly  being  framed  upon  tbe  theory  that  the  people  are  en- 
titled to  relief  both  by  Injunction  and  by  the  cancellation  of  the  certU- 
cate  authorlBlng  defendant  to  do  business  In  the  state,  and  cmtalnlng  ap- 
propriate alle^tlons  for  such  relief,  the  relief  to  which  plalntUT  was 
entitled  not  being  entirely  free  from  doubt.  It  was  error  for  the  court  on 
defendant's  motion  to  strllte  out  allegations  of  numerous  contracts  alleged 
to  have  been  made  by  defendant  In  violation  of  statutes,  and  fully  exe- 
cuted, on  the  theory  that  the  only  relief  which  the  people  could  obtain 
was  an  Injunction  restraining  the  farther  execution  of  existing  contracts, 
with  respect  to  the  purchase  at  Ice,  Umltlng  tbe  output,  and  leaving  the 
supply  entirdy  to  dtfendant  without  competition,  bot  plaintiff  shoold  be 
permitted  to  prove  any  violation  of  law  by  defendant  since  it  obtained  tiie 
certificate  to  do  business  within  the  state,  aft«*  which  it  would  be  for  tbe 
trial  court  to  decide  whether  plaintiff  should  be  confined  to  an  injunction 
against  further  violations  of  the  statutes  or  against  further  performing 
live  contracts,  or  forfeiture  and  annulment  of  its  right  to  do  buBinees  in 
the  state. 

[EM.  Note. — For  other  cases,  see  Monopolies,  Dec.  Dig.  i  24.*] 

3.  Monopolies  ({  24*)— Forrion  Cdbporationb— Actions— Pi.EADiKa. 

Mere  allegations  that  defendant  bad  repeatedly  violated  tbe  vtatntes 
without  setting  forth  any  act  such  as  making  a  contract  to  (Ataln  a  mo- 
nopoly, constituting  a  violation,  would  render  the  complaint  danurrable, 
*  and.  If  certain  acts  in  violation  of  the  statutes  are  set  out,  the  people 
would  be  precluded  on  objection  from  proving  other  spedflc  acts  under  the 
general  allegations  of  the  complaint 

[Ed.  Kote.— For  other  cases,  see  Monopolies,  Dee.  Dig.  {  2*.*} 

4.  Monopolies  <i  24*)— Fobeion  Cobpobations— PLE^niNa. 

Bren  tf  it  were  perfectly  clear  that  the  pec^le  would  only  be  entitled  to 
an  injunction.  It  would  not  follow  that  the  allegations  as  to  expired  con- 
tracts should  be  stricken  out,  where  in  most  instances,  if  not  in  all,  thej 
preceded  the  nnexpired  contracts,  and  the  history  of  the  transaction  was 
essaitial  to  clearly  show  the  purpose  of  defendant  in  mnk*"g  tbe  coih 
tracts  fully  performed,  and  >tUl  In  forc^  which  was  an  important;  If  not 
tbe  controlling  inauiry. 

[Ed.  Note.— For  other  cases,  see  MonopbUes,  Dec.  Dig.  |  24.*] 

5.  Monopolies  ({  24*)  — Fobbign  Cobfobatxoks  —  Actiohb— PLSAnzNO— 8ur- 

nciERCT  or  AlXBOAnONS. 

'In  an  action  by  the  people  against  a  foreign  corporation  to  restrain  It 
teom  violating  the  laws  of  tbe  state  by  combining  with  others  to  create  a 
monopoly  In  the  Ice  business,  and  to  cancel  Its  certificate,  assuming  that 
it  was  necessary  to  plead  contracts  between  defendant  and  othos  having 
the  effect  of  creating  a  monopoly,  It  was  not  required  to  set  forth  copies 
of  all  of  the  terms  thereof,  but  only  to  allege  the  effect  of  tbe  provisions 
thereof,  so  far  as  material,  not  to  the  contract,  but  to  the  issues  preeeoted 
foe  trial,  which  merely  required  that  the  terms  and  provlriona  of  a  oon- 
tract  be  sufficiently  stated  to  show  a  violation  ot  the  statute^  or  that  the 
purpose  <tf  dtfendant  in  making  th«n  contravmed  aome  pnttUc  polky  of 
the  state. 

[Ed.  Note^Por  other  cases,  see  Mow^Um;  Dec.  Dig.  %  2L*} 
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9.  FiuDxira      818,  867*)— Morzons— Muaito  Mobs  Ttennris— Bill  or  Pae- 

It  defradant  desired  copies  of  tiie  omtracts  r^emA  to»  his  ranedy 
would  be  bj  motioa  for  a  bill  <tf  parUeolan,  and  not  bj  a  motion  to  make 
tbe  complaint  more  definite; 

[Bd.  Notei— For  other  cases,  see  Fleadlnr,  Gent  Dig.  H  MO;  1178-1188; 
Dec  Dig.  H  813,  867.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  People  against  the  American  Ice  Company.  From  an 
order  striking  out  certain  allegations  of  the  complaint,  and  requiring 
that  others  be  made  more  definite  and  certain,  fte.,  plaintiffs  appeu. 
Reversed,  and  motion  denied. 

See,  also,  54  Misc.  Rep.  67,  105  N.  Y.  Supp.  650. 

Argued  before  INGRAHAM,  ]JVUGHUN.  CLARKE,  HOUGH- 
TON, and  SCOTT,  JJ. 

Ezra  P.  Prentice,  Deputy  Atty.  Gen.  (Jacob  Frank,  Deputy  Atty. 
Oen.,  on  the  brief),  for  the  People. 
Joseph  S.  Aueroacbi  for  respondent. 

LAUGHLIN,  J.  The  defendant  is  a  corporation  organized  under 
the  laws  of  New  Jersey  on  the  11th  day  of  March,  1899.  It  has  been, 
and  is,  conducting  business  in  the  city  of  New  York  under  a  certificate 
issued  by  the  Secretary  of  State  on  the  14tli  day  of  April,  1899,  pur- 
suant to  the  provisions  of  section  15  of  the  general  corporation  law 
(Consol.  Laws,  c.  23),  with  respect  to  permitting  foreign  corporations 
to  carry  on  business  in  this  state.  The  action  is  brought  by  the  people 
in  their  sovereign  right  for  redi-ess  by  way  of  injunction  and  a  can- 
cellati(Hi  of  the  permit  to  do  business,  on  the  ground  that  the  defendant 
has  deliberately,  repeatedly,  and  continuously  violated  the  provisions 
of  section  7  of  the  stock  corporation  law  (chapter  564,  p.  1066,  Laws 
1890,  now  section  14,  c.  61,  Laws  1909,  bemg  chapter  59,  Consol. 
Laws),  and  sections  1,  3,  c.  690,  p.  1514,  Laws  1899,  now  sections  340, 
342,  diapter  25,  Laws  1909,  being  chapter  SO  of  Consolidated  Laws),  by 
combining  with  other  corporations  and  persons  for  the  creation  of  a 
monopoly  in  the  ice  trade  in  the  city  of  New  York  and  adjacent  terri- 
tory, and  for  the  unlawful  restraint  of  trade  in  said  business,  by  limit- 
ing the  production  and  sale  of  ice  in  the  ci^  and  adjacent  territory  in 
the  state,  and  for  the  prevention  of  ccnnpetition  therein,  and  has  con- 
ducted and  is  conducting  its  business  in  contravention  of  the  public 
policy  of  this  state,  and,  in  violation  of  the  provisions  of  section  168 
of  the  Penal  Code,  has  conspired  with  other  persons  and  corporations 
to  commit  acts  injurious  to  trade  and  commerce  with  respect  to  the 
production  and  sale  of  ice,  and  to  commit  crimes  with  respect  thereto. 

The  complaint  contains  seven  counts  and  the  relief  demanded  is 
threef  dd ;  First,  that  the  consummation  and  execution  of  certain  con- 
tracts and  the  repetition  of  certain  alleged  illegal  acts  be  enjoined; 
second,  that  the  defendant  be  perpetually  enjoined  from  interfering 
with  or  preventing  competition  in  the  supply  and  sale  of  ice  in  Greater 
New  York  and  surrounding  towns  within  the  state;  and,  third,  that 
it  be  adjudicated  that  the  defendant  has  violated  the  provisions  of  sec- 
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tion  7  of  the  stock  corporation  law  and  chapter  690,  p.  1614,  Law» 
1899,  and  has  acted  contrary  to  the  public  policy  of  our  state  in  the 
exercise  of  its  rights,  privileges,  and  franchises,  and  has  abused,  the 
right,  privilege,  and  franchise  of  doing  business  within  this  state,  and 
that  its  certificate  of  authority  to  do  business  here  be  revoked  and  an- 
nulled, and  that  it  be  forever  enjoined  from  exercising  any  corporate 
^S^t,  privilege,  or  franchise  within  this  state,  and  be  ousted  from  and 
forever  enjoined  from  exercising  any  right,  privilege,  or  franchise  or 
power  to  do  business  here,  with  the  usual  prayer  for  other  and  further 
relief.  The  action  was  commenced  on  the  6th  day  of  July,  1908,  and. 
it  was  then  authorized  by  section  3  of  chapter  690,  p.  1514,  Laws  1899^ 
and  1^  section  1948  of  the  Code  of  Civil  Procedure.  The  provisions 
of  said  section  1948,  so  far  as  material,  were  at  the  time  the  action  was 
commenced  as  follows: 

Attorney  Oenearal  may  maintain  an  actlcm,  npoa  bis  own  Information,, 
or  upon  the  complaint  of  a  prtvate  person,  In  either  of  the  following  casea: 
*  •  • 

"(4)  Againfit  a  foreign  corporation  which  exereises  within  the  State  any  cor- 
porate rights,  prlvU^es  or  franchises,  not  granted  to  It  hy  the  law  of  this- 
State;  or  which  within  the  State  has  Tl(^ated  any  prorlirion-  of  law,  or.  con- 
trary to  law,  has  d<me  or  omitted  any  act,  or  has  exercised  a  privilege  or  fTan- 

<d\lse,  not  conferred  apon  It  by  the  law  of  this  State,  where,  in  a  similar  case, 
a  domestic  corporation  would,  Iq  accordance  with  section  seventeen  hundred 
and  ninety-eight  of  this  act,  be  liable  to  an  action  to  vacate  its  <Aarter  and  to- 
arniul  its  exlst^ce;  or  which  exercises  within  the  State  any  corporate  rights, 
privileges  or  franchises  in  a  manner  contrary  to  the  public  policy  of  the  stat&" 

This  section  has  since  been  amended  by  making  the  reference  to  sec- 
tion 131  of  the  general  corporation  law,  instead  of  to  section  1798  of 
the  Code  of  Civil  Procedure,  which  was  repealed.  Chapter  65,  Laws 
1909,  and  chapter  28,  Laws  1909.  The  extent  of  the  relief  to  which 
the  people  may  be  entitled  on  proof  of  the  allegations  of  the  complaint 
is  not  entirely  clear.  The  only  statutory  provisions  with  respect  to  the 
judgment  to  be  rendered  in  such  an  action  appear  to  be  those  contained 
m  section  1955  of  the  Code  of  Civil  Procedure,  which  commands  that  a 
final  judgment  in  favor  of  the  plaintiff  in  such  an  action  "must  perpet- 
ually restrain  the  defendant  or  defendants  *  *  *  from  the  commission, 
or  continuance  of  the  act  or  acts  complained  of,"  and  the  provisions  of 
section  3,  c.  690,  p.  1514,  Laws  1899  (now  section  342,  c.  20,  Consol. 
I^aws),  which  likewise  only  provides  for  an  injunction.  It  does  not 
necessarily  follow  that  the  oiJy  relief  to  which  Uie  people  may  become 
entitled  in  any  event  is  an  injunction.  There  seems  to  be  no  authority 
conferred  upon  the  Secretary  of  State  to  revoke  a  certificate  issued  to 
a  foreign  corporation  to  do  business  in  this  state.  The  learned  counsel 
for  the  respondent  contends  that  a  special  act  of  the  Legislature  would 
be  necessary  to  annul  the  right  of  the  defendant  to  transact  business 
liu  this  state  under  the  certificate  issued  to  it  by  the  Secretary  of  State. 
Since  the  action  is  authorized  in  behalf  of  the  state  to  redress  viola- 
tions of  our  statutes  by  a  foreign  corporation  having  no  right  to  do- 
business  within  the  state,  excepting  by  license  from  it  whidi  it  may 
grant  or  revoke  at  will,  it  may  well  bie  argued,  that,  when  the  Legis- 
lature authorized  an  action  to  be  brought  on  account  of  such  viola- 
ti(»is,  the  court  may,  on  proof  showing  willful,  systematic,  and  con- 
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tinuous  violations  of  our  laws,  annul  or  declare  a  forfeiture  of  the 
right  of  the  corporation  to  do  business  here,  following  and  adopting, 
by  analogy,  the  remedy  prescribed  in  actions  against  a  domestic  cor- 
poration for  violation  of  its  corporate  rights  or  "any  provision  of  law, 
wherel^  it  has  forfeited  its  charter,  or  become  liable  to  be  dissolved, 
by  the  abuse  of  its  power."   Code  Civ.  Proc  §§  1798, 1801. 

It  is  not  necessary  to  express  an  opinion  on  die  merits  with  respect 
to  that  question  now,  nor  do  we  deem  it  proper  to  do  so.  The  com- 
plaint is  framed  upon  the  theory  that  the  people  are  entitled  to  relief 
both  by  way  of  injunction  and  the  cancellation  of  the  certificate  au- 
thorizing the  defendant  to  do  business  in  the  state,  and  it  contains  ap- 
propriate allegations  bearing  upon  the  right  of  the  people  to  such  re- 
lief. The  court  should  not,  on  a  motion  to  strike  out  allegaticms  of  a 
pleading,  attempt  to  decide,  in  a  case  not  entirely  free  from  dt>ubt,  the 
relief  to  which  the  party  whose  pleading  is  attacked  may  become  en- 
titled on  proof  of  the  facts  stated.  That  question  should  be  left  to  the 
trial  court.  These  views  require  a  reversal  of  the  order  for  the  learned 
trial  court  in  striking  out  nimierous  allegations  of  the  complaint,  evi- 
dently proceeded  upon  the  theory  that  the  only  relief  which  the  people 
can  obtain  in  the  action  in  any  event  is  an  injunction  restrainihg  the 
further  execution  of  existing  contracts  with  individuals  and  corpora- 
tions with  respect  to  the  purchase  of  ice,  with  respect  to  limiting  the 
output,  and  with  respect  to  leaving  the  supply  of  ice  in  the  city  of 
Greater  New  York  and  certain  other  adjacent  territory  entirely  to 
the  defendant  without  competition.  The  pe(^le  have  specified  numer- 
ous contracts  alleged  to  have  been  made  by  the  defendant  in  violation 
of  all  or  some  of  the  statutes  to  which  reference  has  been  made,  which 
contracts  have  been  wholly  executed.  These  allegations  have  all  been 
stricken  from  the  complaint  We  are  of  opinion  that  th^  were  not 
irrelevant,  that  they  were  germane  to  the  issues  presented  for  deter- 
mination and  decision  on  the  trial,  and  that  the  court  erred  in  striking 
them  out.  The  plaintiff  should  be  permitted  to  prove  any  violation  of 
our  laws  by  the  defendant  since  it  obtained  the  certificate  to  do  busi- 
ness within  the  state,  and,  as  already  observed,  it  will  then  be  for  the 
trial  court  to  decide  whether,  if  plaintiff  shall  be  entitled  to  relief,  it 
shall  be  confined  to  an  injunction  against  further  violations  of  the  stat- 
utes, or  against  further  performing  live  contracts  or  forfeiture  and 
annulment  of  its  right  to  do  business  here.  The  defendant  cannot 
possibly  be  prejudiced  by  the  allegations  with  respect  to  these  con- 
tracts in  the  sense  that  it  is  aggrieved  thereby,  and  should  not  be  com- 
pelled to  plead  thereto.  The  allegations  apprise  the  defendant  of  the 
particular  acts  upon  which  the  people  rely.  It  is  extremely  doubtful 
whether,  without  pleading  the  making  of  the  contracts,  claimed  to  have 
been  entered  into  with  a  view  to  creatii^  a  monopoly,  the  people  would 
have  a  right  to  prove  them  on  the  trial.  It  is  manifest  that  if  the  peo- 
ple merely  alleged  that  the  defendant  had  repeatedly  violated  the  stat- 
utes of  the  state,  without  setting  forth  any  act  such  as  making  a  con- 
tract for  the  purpose  of  obtaining  a  monopoly,  constituting  a  viola- 
tion, the  ccmiplaint  would  be  insufficient,  and  a  demurrer  thereto  would 
be  sustained.   So,  likewise,  where  the  people  set  forth  certain  acts 
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in  violation  of  our  statutes,  they  would  doubtless  be  precluded  on  an 
objection  duly  taken  from  proving  other  specific  acts  upon  the  trial 
under  the  gfeneral  allegations  of  the  complaint.  These  observations 
apply  to  all  of  the  parts  of  the  complaint  which  have  been  stricken  out, 
and  it  is  unnecessary,  therefore,  to  consider  in  detail  the  allegations, 
which  are  very  voluminous.  It  may  also  be  observed  that,  even  if  it 
were  perfectly  clear  that  the  pe<^le  would  only  be  entitled  at  most 
to  an  injunction,  still  it  would  not  follow  that  the  allegations  with  re- 
spect to  expired  OTntracts  should  have  been  strickoi  out.  In  most 
instances,  if  not  in  all,  they  preceded  the  unexpired  contracts,  and 
the  history  of  the  transactions  is  essential  to  clearly  show  the  purpose 
and  object  of  the  defendant  in  making  the  contracts  which  have  not 
been  fully  performed  and  are  still  in  force,  and  this  is  an  important, 
if  not  the  controlling,  inquiry.  People  v.  Am.  Ice  Co.,  120  App.  Div. 
234.  104  N.  Y.  Supp.  868;  People  v.  Sheldon,  139  N.  Y.  251,  34  N.  E. 
785,  83  L.  R.  A.  221,  36  Am.  St.  Rep.  690. 

The  order  also  requires  that  the  plaintiff  make  the  complaint  more 
definite  and  certain  "by  showing  in  the  case  of  each  repetition  in  'the 
first  cause  of  action'  of  allegations  of  a  contrapt  alleged  to  have  been 
made  between  the  same  parties  whether  the  same  contract  is  in  each 
instance  referred  to;  and,  if  so,  that  the  complaint  be  relieved  of  the 
resulting  redundancy  in  that  each  contract  be  described  btit  once," 
and  by  setting  forth  in  full  the  contracts  referred  to  in  paragraph  10 
of  the  complamt  or  by  stating  in  full  the  legal  effect  of  all  the  material 
terms  thereof.  We  are  of  opinion  that  the  complaint  was  su£Bciently 
definite  in  these  particulars,  and  that  the  order  in  this  regard  is  like- 
wise erroneous. 

With  respect  to  the  alleged  repetition  "of  allegations  of  a  contract 
alleged  to  have  been  made  between  the  same  parties  in  'the  first  cause 
of  action,' "  we  fail  to  discover  any  indefiniteness  or  redundancy  with 
respect  thereto.  If  the  defendant  desires  copies  of  the  contracts  re- 
ferred to  in  paragfraph  10  of  the  complaint,  its  remedy  is  by  a  motion 
for  a  bill  of  particulars,  and  not  to  make  the  complaint  more  definite 
and  certain.  Assuming,  as  we  do,  that  it  was  essential  that  the  plain- 
tiff plead  the  contracts,  it  was  not  required  to  set  forth  copies  or  all 
of  the  terms  thereof,  but  was  only  required  to  allege  the  effect  of  the 
provisions  thereof  so  far  as  material,  not  to  the  contract  but  to  the  is- 
sues here  presented  for  trial,  which  required  merely,  that  the  terms 
and  provisions  of  the  contract  be  sufficiently  stated  to  show  a  .violation 
of  our  statutes,  or  that  the  purpose  and  object  of  the  defendant  in 
making  and  executing  it  contravened  some  public  policy  of  the  state. 
In  each  instance  of  which  complaint  is  made  we  find  allegations  of 
facts  tending  to  show  that  each  and  every  of  the  contracts  by  its  terms 
and  provisions  or  by  the  object  and  purpose  for  which  it  was  made 
and  which  was  designed  to  be  accomplished  and  was  or  will  be  ac- 
comi^ished  thereby  was  in  violation  of  our  statutes  and  of  the  pub- 
lic policy  of  the  state. 

It  fellows,  therefore,  that  the  order  should  be  reversed,  with  $10 
costs  and  disbursements,  and  motion  denied,  with  $10  costs.  All  con- 
cur. 
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WEISL  T.  JAMES. 

(Sninnme  Court,  App^ate  Term.  December  22,  1900.) 

1.  OUTIKL  MOBTQAQKS  ({  278*)— ^OBKCLOSUBE— EVIDENCE. 

Evidence  In  diattel  mortgage  forecloBure  proceedlDgs  held  Insufficient 
to  determine  extent  of  plaintiff's  claim. 
XBO.  Note.— For  other  cases,  see  Chattel  Ifortgagee.  Dec.  Dig.  |  278.*] 

2.  Betobmatioh  9B  iHSiBUMXins  (1 2*)— Gboukds  fob  BnoufAnoN— Chattel 

MOBTOAOB. 

If  a  chattel  mortgage  falls  to  express  the  Intention  of  the  parties,  It 
shonid  be  reformed  In  some  tribunal  having  Jurisdiction  to  grant  such  re- 
lief before  attemptli«  to  foreclose  it 

[Bd.  Kote^VoT  other  ca8«^  see  Beformatlon  of  Instmments,  Cent  Dig. 
H  2;  3:  Dec;  Dig.  I  2.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  Leo  B.  WeisI  against  Morgan  T.  James.   Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed,  and  new  trial  ordered. 
Argued  before  GIEGERICH,  GOFF,  and  LEHMAN,  JJ. 

Monfried  &  Feinberg,  for  appellant 
I%illips  &  Samuels,  for  respondent 

GIEGERICH,  J.  It  is  impossible  to  determine  what  the  plaintiff's 
claim  is  in  this  case.  According  to  the  mortgage  sought  to  be  fore- 
closed, the  defendant  was  to  pay  the  sum  of  $640.16  by  paying  $50  on 
the  signing  of  the  mortgage  and  the  balance  in  installments  of  $3  on 
the  1st,  8th,  15th,  and  22d  of  each  month.  The  schedule  contained  in 
the  mor^ge  also  shows  what  goods  were  covered  by  it.  In  the  af- 
fidavit on  which  the  warrant  of  attachment  was  obtained,  it  is  stated 
that  the  full  amount  of  $640.16  was  due  the  plaintiff  on  September  24, 
1908,  which  was  the  date  of  the  mortgage.  It  also  appears  from  the 
proceedings  upon  the  trial  that  the  plaintiff's  claim  was  that  alt  goods 
mentioned  in  the  schedule  had  been  delivered  to  the  defendant.  On 
the  margin  of  the  mortgage  are  written  certain  provisions  for  the 
withdrawal  by  the  defendant  of  so-called  "additional"  quantities  of 
goods  of  specified  values  on  pa^ng  specified  stmis  down  and  additional 
installment  payments.  The  incon^rehensible  feature  of  the  case  is 
found  in  the  fact  that  the  amounts  of  such  withdrawals  so  provided 
for  aggregate  exactly  the  sum  of  $640.14  mentioned  in  the  mortgage, 
while  the  final  installment  payments  called  for  by  such  provisions  for 
additional  withdrawals  would  amount  to  $15,  instead  of  the  $3  men- 
tioned in  the  body  of  the  mortgage.  The  matter  is  still  further  con- 
fused by  the  fact  that  the  plaintiff  does  not  even  now  claim  that  in- 
stallments at  the  rate  of  $15  should  have  been  paid,  but  only  at  the 
rate  of  $6.  The  meaning  of  the  agreement  is  not  made  easier  to  as- 
certain by  the  fact  that  the  plaintiff  accepted' installments  for  a  con- 
siderable time,  at  the  rate  of  $3  without  any  claim  that  more  was  due. 

If  the  mortgage  as  drawn  fails  to  express  the  intention  of  the  par- 
ties, it  should  be  reformed  in  some  tritmnal  having  jurisdiction  to  grant 
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such  relief.  If  it  correctly  expresses  such  intention,  then  clearer  er- 
idence  should  be  presented  to  the  court  on  which  an  intelligent  «mclu- 
sion  can  be  reached. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event. 

GOFF,  J.,  concurs. 

LEHMAN,  J.  (concurring).  It  appears  that  on  September  24, 1908, 
the  defendant  was  indebted  to  the  plaintiff  in  the  sum  of  $640.16,  and 
he  thereupon  gave  the  plaintiff  a  chattel  mortgage  for  that  amount 
upon  certain  furniture  set  forth  in  the  mortgage.  By  the  terms  of  the 
mortgage  he  was  to  pay  $50  on  the  signing  of  the  mortgage,  and  the 
balance  in  installments  of  $3  four  times  in  each  month.  Chi  the  mar- 
gin of  the  mortgage  are  written  certain  provisions  for  the  withdrawal 
of  the  goods  from  the  lien  of  the  mortgage  as  follows : 

"And  this  gives  the  rlgbt  to  withdraw  $150  worth  of  goods.  And  upon  an 
additional  paym«it  of  $50  the  right  to  withdraw  bd  additional  $1S0  worth  of 
goods  and  payments  to  be  increased  to  $6  per  week.  And  upon  an  additional 
payment  of  $40  the  right  to  withdraw  an  additional  $100  worth  of  goods,  and 
payments  to  be  increased  to  $9  per  week.  And  upon  an  additional  payment 
of  $30  the  right  to  withdraw  an  additional  $100  worth  of  goods,  and  payments 
to  be  Increased  to  $12.30  per  week.  And  upon  an  additional  payment  of  $20 
the  right  to  withdraw  an  additional  $140.16  worth  of  goods,  and  peymenta  to 
be  Increased  to  $15  per  we^" 

It  is  to  be  noted  that  these  withdrawals  aggregrate  exactly  the  sum 
of  $640.16  mentioned  in"  the  mortgage,  and  it  seems  to  me  that  the  in- 
tention of  the  parties  clearly  was  that  the  defendant  was  to  have  the 
right  to  withdraw  all  the  goods  upon  the  reduction  of  the  debt  by 
the  payments  on  account  and  by  increasing  the  weekly  installments ; 
i.  e.,  that  the  plaintiff  was  willii^  to  reduce  his  security  in  considera- 
tion of  a  reduction  of  the  debt  and  a  speedier  payment  of  the  remainder 
thereof. 

It  appeared  at  the  trial  that,  when  the  mortgage  was  executed,  the 
defendant  immediately  gave  a  receipt  for  part  of  the  goods  then  in  the 
apartment  of  a  man  named  Boyd,  and  that  he  has  received  these  goods, 
and,  in  addition,  $150  worth  of  other  goods.  It  is  conceded  that  the 
defendant  has  paid  only  $50  upon  the  signing  of  the  mortgage  and 
installments  of  $3  per  week,  and  the  plaintiff  claims  that,  havii^  re- 
ceived more  than  $150  worth  of  goods,  he  was  bound  under  the  writ- 
ten terms  of  the  mortgage  to  pay  an  additional  sum  of  $50  and  an 
additional  installment  of  $3  per  week.  The  defendant  claims  that 
the  mortgage  contemplated  an  immediate  withdrawal  of  $150  worth 
of  goods  in  addition  to  the  so-called  "Boyd"  goods,  and  that  he  had 
a  right  under  the  mortgage  to  all  the  goods  .which  he  has  received. 
The  mortgage,  however,  does  not  "show  any  such  intent  on  its  face ; 
on  the  contrary,  it  specifically  provides  how  the  entire  amount  of  $640.- 
16  worth  of  goods  shall  be  withdrawn,  and  therefore  includes  the 
"Boyd"  goods.  Nevertheless  I  think  that  the  trial  justice  erred  in 
giving  judgment  for  the  plaintiff. 

While  the  mortgage  gives  the  defendant  the  right  to  withdraw  goods 
upon  additional  payments,  he  does  not  agree  to  pay  these  additional 
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amounts  upon  the  receipt  of  additional  goods.  The  option  rests  en- 
tirely with  him,  and  he  could  be  held  to  this  additional  payment  only 
upon  his  eixpress  promise  to  pay  at  the  time  of  his  withdrawal  of  the 
additional  goods,  or  upon  an  implied  promise,  if  he  has  received  them 
under  such  circumstances,  that  his  agreement  to  pay  would  be  nec- 
essarily implied.  In  this  case,  however,  there  is  no  evidence  of  the 
terms  upon  which  he  has  received  them.  The  trial  justice  excluded 
the  evidence  of  the  terms  of  his  receipt  of  the  goods  on  the  theory  that 
it  would  vary  the  written  instrument.  I  think  this  view  is  erroneous. 
It  would  simply  show  whether  the  receipt  of  the  goods  constituted  a 
withdrawal  within  the  meaning  of  the  instrument.  In  view  especially 
of  the  fact  that  no  claim  for  additional  payments  was  made  for  three 
months,  the  plaintiff  has  failed  to  show  that  there  was  any  implied  con- 
tract on  the  part  of  the  defendant  to  mdke  such  additionsd  payments. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  wiA 
costs  to  appellant  to  abide  the  event. 


ST.  DUNSTAN  BOCIETX  T.  MBNDBLSON. 
(Supreme  Coort,  Appellate  Term.  December  23, 

Sales  {|  52*)— CoirrBAors— Fbaud— Evidenci. 

Erldence  In  an  action  for  the  price  of  books  soid  held  not  soffldent 
to  prove  that  the  order  tbr  the  tKwka  was  obtained  by  fraud,  ot  that  the 
books  were  not  as  represented. 

(Ed.  Note. — ror  other  cans,  see  Sales,  Cent  Dig.  1 140 ;  Dec.  Dig.  |  62.*! 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  St.  Dunstan  Society  against  Henry  Allen  Mendelson. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Reversed,  and  new 
trial  ordered. 

Argued  before  GIEGERICH,  GOFF,  and  I^HMAN,  JJ, 
Wilber,  Norman  &  Kahn,  for  appellant 

PER  CURIAM.  Defendant  signed  a  contract,  by  which  he  agreed 
to  buy  from  M.  Walter  Dunne — 

"one  set  of  the  Aat<^aph  Edition  de  Lnxe  roistered  and  numbered  copies  of 
UoiTerssl  Qasslcs  Library  and  Classics  Mannscrlpts,  to  be  completed  in  81 
volumes  printed  on  deckle-edge  water-marked  paper,  illuBtrated  with  a^aa- 
rdles,  etchings,  menotlnts,  and  lAotognvures.  Not  less  than  12  hand-ininted 
Japan  plate  r^rodncUons,  signed  by  the  artlstsi  AntograiHi  page,  in  colors, 
on  Japan,"  etc 

The  contract  indicated  that  defendant's  set  was  No.  22.  For  these 
books  defendant  agreed  to  pay  $97.50,  at  the  rate  of  $5  monthly. 
This  contract  was  subsequently  assigned  to  plaintiff.  The  books  were 
delivered,  and  defendant  l»id  $16  of  the  price,  after  which  he  re- 
fused to  pay  further,  alleging  that  he  had  been  Induced  to  sign  the 
contract  upon  fraudulent  statements,  and  that  the  books  were  not 
as  represrated. 
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Although  these  contentions  may  be  as  alleged,  yet  the  only  evi- 
dence upon  which  the  trial  court  gave  judgment  was  that  defendant 
had  opened  one  book,  and  that  he  had  seen  a  similar  set  for  sale  at  a 
department  store  for  $35.  This  last  statement  was  only  brought  out  on 
cross-examination  of  defendant  by  plaintiff's  counsel.  The  rest  of  the 
testimony  consisted  chiefly  of  narrating  the  conversation  had  between 
defendant  and  the  book  agent  at  the  time  of  signing  the  contract. 
These  facts  are  far  from  sufficient  to  support  an  allegation  of  fraud, 
or  that  the  books  are  not  as  represented.  The  defendant  should  be 
given  an  opportunity  to  prove  his  contentions,  which  he  utterly  failed 
to  do  upon  this  trial.  * 

Judgment  reversed,  and  new  trial  ordered,  with  cosU  to  appellant 
to  abide  the  event. 


OBAND  UNION  CO.  T.  BATEB. 

(St^vme  Court,  Appellate  Term.  December  22,  1909.) 

CouBTS  (I  190*)  — Appeal  pbou  Murxcipai.  Goubt— DiauisBAi.  roB  Waht  or 
JfuBiSDicnon. 

An  order  of  the  Manlclpal  Court,  dismissing  plalntUTs  complaint  tot 
want  of  Jurisdiction,  la  not  appealable ;  plaintlfTs  remedy  beSog  by  ap- 
peal from  the  Judgmoit  entered  on  Bach  order. 

[Ed.  Note^For  other  cases,  see  Courts,  Dec  Dig.  i  100;*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  the  Grand  Union  Company  against  Katie  Bayer.  Judg- 
ment for  defendant,  and  plaintiff  af^eals.  Dismissed. 
Argued  before  GIEGERICH,  GOFF,  and  I^HMAN,  JJ. 

Emanuel  I.  S.  Hart,  for  appellant. 
Alexander  Lamont,  for  respondent. 

GIEGERICH,  J.  The  appeal  in  this  case  is  taken  from  an  order 
of  the  Municipal  Court  dismissing  the  plaintiff's  complaint  upon  the 
ground  of  want  of  jurisdiction.  No  appeal  will  lie  from  an  odrder  dis- 
missing a  complaint.  Bevins  &  Reefers'  Appellate  Term  Practice,  p. 
81,  and  cases  cited.  The  remedy  is  by  appeal  from  the  judgment, 
which  must  be  entered.  Id.  In  the  case  at  bar  the  record  contains 
no  order,  although  the  notice  of  appeal  recites  one,  and  it  appears  that 
a  judgment  of  dismissal  was  entered,  from  which  no  af^al  is  taken. 

Appeal  dismissed,  with  $10  costs.  AH  concur. 


CETSTAL  T.  CUXSTAIfc 
(Snpreme  Court,  AK>ellate  Term.  December  22,  1909;) 
Execution  ({  880*>^SnppLEiiEnTABT  PB0CEEDtNQs~OBDKB»— DiscoimirnAVCB 

— COKTKIIPT. 

An  order  was  granted  for  the  «camlnatlon  of  a  Judgment  debtor,  and 
a  motion  to  punish  the  d^tor  for  disobedience  thereto  was  denied,  because 
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the  creditor  entered  the  debtor's  default  wlthoat  wnitlug  a  half  boar.  In 
tbe  order  denying  the  motion  the  creditor  was  givrai  leave  to  obtain  an- 
other maer  tor  ezamlnattoD,  whldi  was  dono,  and  tbe  d^or  detevlted, 
and  the  credltcnr  a^n  moved  to  pnnlab  for  contempt  Eeli,  nnder  Gode 
ClT.  Proc  I  2454,  providing  that  mch  qiecial  proceedings  must  be  dis- 
continued 1^  order  of  tiie  court,  that  tbe  order  granting  leave  to  obtain 
another  order  was  not  a  dlBcontlnnance,  and  h«ice  the  second  order  was 
Invalid  becanse  of  the  pendency  of  the  first  proceeding. 
[Bd.  Note^For  otber  cases,  see  Execution,  Cent.  Dig.  1 1118;  Dec.  Dig. 

1 38a*] 

Appeal  from  City  Court  of  New  York,  Special  Term. 
Action  by  Julius  Crystal  against  Israel  Crystal.    From  orders  in 
supplementary  proceedings,  defendant  appeals.  Reversed. 
Argued  before  GIEGERICH,  GOFF,  and  LEHMAN,  JJ. 

Frankenthaler  ft  Sapinsky,  for  appellant. 

Charles  H.  Collins,  for  respondent. 

GOFF,  J.  A  motion  to  punish  a  judgment  debtor  for  contempt  in 
not  appearing  for  examination  in  supplementary  proceedings  was  de- 
nied, for  the  reason  that  the  judgment  creditor's '  attorney  had  not 
waited  for  half  an  hour  after  the  time  set  for  examination  before 
noting  the  debtor's  default.  In  the  order  denying  this  motion  it  was 
provided  that  the  creditor  had  "leave  to  obtain  another  order  to  ex- 
amine the  defendant  herein."  Such  another  order  having  been  ob- 
tained, served,  and  disobeyed,  the  creditor  moved  to  punish  for  con- 
tempt, and  the  debtor  moved  to  set  it  aside,  contending  that  there  was 
no  jurisdiction  in  the  court  to  grant  a  second  order  while  the  first 
proceedings  were  pending,  and  pointing  out  that  they  were  still  pend- 
ing, because  no  order  of  discontinuance  had  been  entered,  as  provided 
by  section  2454,  Code  Civ.  Proc.  The  creditor's  motion  to  punish  for 
contempt  was  granted,  and  that  of  the  debtor,  to  set  aside  the  second 
order  for  his  re-examination,  was  denied,  from  both  of  which  orders 
the  debtor  now  appeals. 

His  omtention  is  well  founded.  Schwarmecke  v.  Glenny,  64  Misc. 
Rep.  36,  103  N.  Y.  Supp.  499.  The  order  granting  "leave  to  obtain 
another  order"  for  defendant's  examination  was  not  an  order  of  dis- 
continuance. Both  orders  appealed  from  are  reversed,  with  $10  costs 
and  disbursements,  and  without  prejudice  to  a  new  application  for 
examination  of  the  judgment  debtor  upon  entry  of  an  order  discontinu- 
ing the  fii^t  proceedings.   All  concur. 


Ifc  J.  WING  MFG.  CO.  T..  THOMPSON. 
(Supreme  Court,  Ai^Uate  Term.  December  2%  1809.) 

L  PURCIFAIi  AND  AOSHT  Q  82*)— ADVAIVCBB  Olf  OOMMIBSIOIfB— LlABILITr  OF 

Aqbiit. 

In  tbe  absence  of  special  agreement,  an  agent  wbo  recelvea  advances  on 
account  of  commlssiona  cannot  be  held  to  a  personal  liability  for  such  ad- 
vances, though  the  commlssionB  earned  did  not  equal  the  advances,  and 
thoagh  tbe  employment  bas  ceased. 

[Ed.  Note. — For  otber  cases,  see  Principal  and  Agwt,  Gent  Dig.  H  210k 
223 ;  I>ec.  Dig.  |  82.*] 
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2.  Pbchozpai.  AifD  Aqekt  (I  82*)— OouciBSZona— Adtasctb— Draxcnvs  Con- 

TBAOT. 

A  contract  provldln;  that  an  agent  ahoold  be  allowed  to  draw  $30  a 
week  agalmt  his  Bhare  of  the  profits,  and,  should  he  fail  to  make  aaffidoit 
sales  to  yield  a  profit  equal  to  the  $30,  the  plaintiff  had  the  option  to  dis- 
continue the  advances  till  the  pn^ts  on  defendant's  sales  equaled  the 
money  so  advanced,  does  not  change  the  rule  that  an  ag^t  Is  not  per- 
sonally liable  for  advances  received. 

[Eid.  Note. — For  other  cases,  see  Principal  and  .^ent,  Gent.  Dig.  H  216^ 
22S ;  Dec.  Dig.  |  82.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  I^- 

trict. 

Action  by  the  L.  J.  Wing  Manufacturing  Company,  against  Richard 
Thompson.  From  a  judgment  for  defendant,  plaintiff  appeals,  and, 
from  a  judgment  dismissing  a  counterclaim,  defendant  appeals.  Af- 
firmed on  both  appeals. 

Argued  before  GIEGERICH,  GOFF.  and  LEHMAN,  JJ. 

Charles  O.  Maas,  for  plaintiff. 
Sumner  B.  Stiles,  for  defendant 

PER  CURIAM.  In  Northwestern  Mutual  Life  Ins.  Co.  v.  Mooney, 
108  N.  Y.  118,  16  N.  E.  303,  it  was  laid  down  as  a  rule  of  law  that, 
in  the  absence  of  special  agreement,  an  agent  who  received  advances 
on  account  of  commissions  could  not  be  held  to  a  personal  liability 
for  such  advances,  even  though  the  commissions  earned  did  not  equd 
the  advances,  and  that  the  employment  had  ceased.  The  doctrine  of 
this  case  has  been  followed  and  applied  substantially  to  a  long  line 
of  cases.  There  is  no  distinguishing  feature  in  the  present  case  which 
would  warrant  a  departure.  The  contract  provided  that  the  defend- 
ant be  allowed  to  draw  $30  a  week  against  his  share  of  the  profits,  and, 
should  he  fail  to  make  sufficient  sales  to  yield  a  profit  equal  to  the 
$30,  the  plaintiff  had  the  option  to  discontinue  the  advances  until  the 
profits  on  defendant's  sales  equaled  the  money  so  advanced.  There 
cannot  be  spelled  out  from  the  contract  any  obligation  on  defendant's 
part  to  pay  the'  advances  except  by  the  profits  on  his  sales,  and  that  is 
so,  even  though  the  profits  did  not  equtu  the  advances,  llie  dismissal 
of  the  complaint  was  correct. 

Defendant  interposed  three  counterclaims ;  one  for  work,  labor,  and 
services;  one  for  money  had  and  received;  and  one  for  damages  for 
breach  of  an  oral  agreement.  Neither  was  supported  by  any  evidence, 
and  all  were  properly  dismissed. 

The  judgment  on  plaintiff's  appeal  should  be  afilrmed,  with  costs. 
Judgment  on  defendant's  appeal  affirmed,  with  costs;  costs  of  one 
party  to  be  offset  against  those  of  the  other. 
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^preme  Conrt.  Appellate  Tata.  DecoDber  2Z,  1900;) 


1.  PaRTNBBSHIF  (J  49*)— DVIDENCB— D1CLARA.TI0NB. 

On  the  Issue  of  the  existence  of  a  partnership,  declarations  by  one  that 
another  Is  his  partner  la  Inadmissible. 

[Ed.  Note. — For  other  cases,  see  Partnership,  Oent  Dig.  {  68 ;  Dec.  Dig. 
|49.*J 

2.  PASIHEBSHIF  (S  21S*>— FLEADIHG— VABUffOB— PABrrNKBSHIF. 

Under  a  complaint  to  recover  the  iwlce  of  a  horse  becanse  of  misrepre- 
sentation, alleging  that  defendants  were  partners,  and  that  the  sale  and 
the  false  representations  were  made  by  them,  to  whlc3i  a  goieral  denial 
was  Interposed,  plaintiff  cannot  recover  on  the  theory  ot  the  Indlvldoal 
liability  of  the  only  party  served  as  for  his  own  wrong. 

ISO.  Note^Fw  other  cases,  see  Partnwabip,  Cent  Dig.  |  418;  Dea  XUg. 
I  SIC.*] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Clara  Menzie,  administratrix,  against  Armand  Wolff  and 


From  a  judgment  for  plaintiff,  defendants  appeal.  Reversed,  and  new 

trial  ordered. 

Argued  before  GIEGERICH,  GOFF,  and  LEHMAN,  JJ. 
Jacob  Levy  (Jacob  Langsam,  of  counsel),  for  !q}pellant8. 
Charles  B.  McLaughlin,  for  respondent 

GIEGERICH,  J.  The  action  is  brought  to  recover  the  purchase 
price  of  a  horse  alleged  to  have  been  sold  by  the  defendants  to  the 
plaintiff's  intestate  under  false  and  fraudulent  representations. 

The  complaint  alleges  that  the  defendants  were  partners  at  the  time 
of  the  transactions,  and  that  the  sale  and  the  false  representations  were 
made  by  . them.  The  answer  was  a  general  denial.  The  a[q>ellant  was 
the  only  one  of  the  defendants  who  was  served  with  the  summons 
or  appeared  in  the  action.  The  only  evidence  that  the  appellant  was  a 
partner  in  the  firm  of  Wolff  Bros,  consisted  of  declarations  to  that 
effect  made  by  one  of  the  other  defendants.  This  testimony  was  ob- 
jected to  by  the  appellant  and  an  exception  taken  to  its  admission.  Of 
course,  its  reception  was  error.  Franklin  v.  Hoadley,  126  App.  Div. 
687,  111  N.  Y.  Supp.  300. 

It  is  urged,  however,  that,  as  the  false  representations  were  made  by 
the  appellant  himself,  he  is  personally  liable  in  damages  whether  he 
was  a  partner  of  the  defendants,  as  the  plaintiff  claimed  he  was,  or 
merely  their  employ^,  as  he  claimed  to  be,  and  that  consequently  the 
judgment  ought  not  to  be  disturbed.  But  the  difficulty  is  that  the 
plaintiff's  case  proceeded  throughout  on  the  theory  of  a  partnership 
relation  between  the  defendants,  and  the  defendant  chose  to  rest,  as 
he  had  a  right  to  do,  upon  the  proposition  that  there  was  no  partner- 
ship. This  was  a  complete  answer  to  the  plaintiff's  case  as  it  was 
pleaded  and  as  it  was  presented  at  the  trial.   If  the  plaintiff  had  pro- 

•For  other  cum  am  same  topic  A  i  huubbb  ts  Doc.  A  Am.  Dlgi.  1907  to  date,  A  Rep'r  JndexM 
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ceeded  on  the  theory  of  an  individual  liability,  it  may  be  that  another 
defense  would  have  been  offered. 

The  judgment  must  be  reversed  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event.  All  concur. 


SEnSLm  V.  JOLIKE  et  al. 
(Snprenie  Coart,  Appellate  Term.   Decraiber  22,  1908l} 

StBEBT  BAIUOADS  a  114*>— InjUBT  TO  BOT  IN  COLZJSION  WITH  CA.B— EvXDEHCK 

OF  His  Duk  Case— SurFiciEitcr. 

In  an  action  for  Injuries  to  a  boy  who  was  strnck  by  one  ot  tbe  horaes 
drawing  a  itreet  car  when  attempting  to  cross  a  street,  evidence  held  in- 
sufficient to  show  tbat  he  ezeiclsed  tbe  degree  of  care  that  ml^t  be  rea- 
sonably expected  of  him. 

pSd.  Note^For  other  cases,  see  Street  Ballroads,  C&it.  Dig.  |  2^;  Dec 
Dig.  I  U4.*] 

Appeal  from  Municipal  Court>  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Max  Seisler  against  Adrian  H.  Joline  and  another,  as  re- 
ceivers of  the  Metropolitan  Street  Railway  Company.  From  a  judg- 
ment for  plaintiff,  defendants  appeal.  Reversed. 

Argued  before  GIEGERICH,  GOFF,  and  LEHMAN,  JJ. 

Masten  &  Nichols  (Anthony  J.  Ernest,  of  counsel),  for  appellants. 
Charles  Frankel,  for  respondent. 

LEHMAN,  J.  Viewing  the  testimony  in  the  light  most  favorable 
to  the  plaintiff,  it  appears  that  on  a  bright  day  at  noon  he  attempted 
to  cross  Delanccy  street  near  the  corner  of  Attorney  street;  that  he 
then  crossed  the  first  track,  and,  when  he  reached  the  second  rail,  his 
way  was  blocked  by  a  slow  going  east-bound  car;  that  he  had  not 
locked  towards  the  west  before  leaving  the  sidewalk  and  had  not  seen 
this  car,  although  there  were  no  other  vehicles  about;  that  he  con- 
tinued to  stand  at  the  second  rail  waiting  for  this  car  to  pass,  and 
paying  no  attention  to  the  west-bound  car  until  he  was  struck  by  one 
of  its  horses.  There  is  no  testimony  that  would  tend  to  show  why  the 
boy  did  not  see  the  car  approaching  from  the  west,  and  no  excuse  is 
offered  for  his  failure  to  look  in  both  directions  before  leaving  the 
sidewalk.  No  testimony  explaining  why  the  boy  should  have  remained 
in  the  path  of  a  car  which  he  knew  was  approaching,  instead  of  stand- 
ing between  the  tracks,  was  offered.  The  plaintiff  was  a  boy  of  13 
years,  apparently,  at  least,  normal,  in  the  sixth  grade  of  the  public 
schools,  and  upon  this  testimony  he  has  certainly  failed  to  show  that 
he  exercised  the  degree  of  care  that  might  reasonably  be  expected  of 
a  boy  of  his  age  and  faculties. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  with  costs 
to  appellants  to  abide  the  event.   All  concur. 
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SULUTAM  T.  UUBPH7. 

(Snpreme  Court,  Appellate  Term.  December  22,  1909.) 

1.  Pl.EA.D11ia  (f  1^*>- D]£lCUEBEB— OBOUHDS-UNCEBTAINTT. 

Allegatloiu  of  performanoe  of  a  contract  are  not  demorraUe  because 
they  are  bo  Ind^nite  and  uncertain  tbat  def«idant  cannot  safely  go  to 
trial. 

IBi.  Not&— For  otbCT  cases,  see  Pleading  Cent  D^  I  409;  Dec.  Dig. 
1192.*] 

Z  Pludiito  (I  204*)— DracuBBXB. 

A  demoRW  to  a  paragraph  of  the  tejiSj  la  not  authorized. 
[Bd.  Note.— For  other  cases,  see  ^neadlng,  Gent  Dig.  ff  488,  490 ;  Dec. 
Dig.  <204.*J 

Appeal  from  City  Court  of  New  York. 

Action  by  Francis  Sullivan  against  Martin  W,  Murphy.   Fr(»n  a 
judgment  for  defendant,  plaintiff  appeals.  Reversed. 
Argued  before  GIEGERICH,  GOFF,  and  LEHMAN,  JJ. 

Menken  Bros.  (Howard  T.  Cole,  of  counsel),  for  appellant 
Thomas  J.  Curran,  for  respondent. 

LEHMAN,  J.  The  plaintiff,  suing  upon  a  contract,  alleges  that 
he  has  duly  performed  all  the  conditions  of  the  contract  on  his  part, 

"except  that  the  doors  opening  from  the  stairway  •  •  *  were  not  provided 
with  five  square  feet  of  glass,  for  the  reason  that  the  defendant  directed  tbat 
wooden  panels  be  subRtltuted  in  place  of  the  same,  which  was  done,  and  at 
Uie  request  and  by  the  direction  of  the  defendant  plaintiff  made  certain  other 
changes  in  the  labor  and  materials  to  be  supplied  by  him,  deviating  from  the 
nquireomts  of  the  original  plans  and  spedflcatlons." 

The  defendant  has  demurred  to  the  first  cause  of  action  stated  in 
the  complaint  on  the  ground  that  it  does  not  properly  allege  perfor- 
mance by  the  plaintiff  of  the  conditions  of  the  contract  sued  on,  and 
therefore  does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
While  the  allegations  of  the  complaint  are  indefinite,  and  while  the 
defendant  may  not  thereby  be  so  apprised  of  the  nature  of  the  plain- 
tiff's claim  that  he  can  safely  go  to  trial,  nevertheless  the  plaintiff 
has  pleaded  facts^  and  not  conclusions  of  law,  and  the  complaint  is 
not  demurrable  in  this  respect. 

The  cases  relied  upon  by  the  defendant  are  not  in  point,  because  in 
all  these  cases  the  allegation  was  merely  that  strict  performance  was 
"waived,"  and  the  court  held  that  this  was  not  a  statement  of  facts, 
but  a  legal  conclusion.  Pope  Mfg.  Co.  v.  Rubber  Goods  Mfg.  Co., 
110  App.  Div.  341,  97  N.  Y.  Supp.  73 ;  Grant  v.  Cobre  Grande  Copper 
Co.,  126  App.  Div.  760,  111  N.  Y.  Supp,  386.  In  the  latter  case  the 
allegation  of  performance  or  waiver  was  in  the  alternative,  and  the 
Appellate  Division  held  that  such  a  statement  was  insufficient.  This 
case  was  reversed  by  the  Court  of  Appeals  (193  N.  Y,  306,  316,  86 
N.  E.  34,  38)  upon  a  different  question ;  but  the  court  was  evidently 
in  doubt  whether  even  such  an  allegation  is  demurrable,  saying : 

"It  must  be  conceded  that  the  all^atlons  of  performance  on  the  part  of  the 
Gobre  Grande  Company  of  the  requirements  of  the  optional  contracts,  so  called, 
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BB  above  ciaoted,  are  In  alternative,  and  tbat  the  effect  Is  to  allege  pay- 
ment or  waiver  or  Bettlement  But,  passing  the  question  as  to  whether  tbe 
complaint  woold  be  demurrable  for  this  reason,  under  our  modern  practice,  or 
whether  the  partieg  ithould  move  to  make  the  complaint  more  definite  and  cer- 
tain, we  shall  proceed  to  the  consideration  of  another  phase  of  the  QueetloD.** 
(Italics  are  mln&) 

The  defendant  has  also  demurred  to  paragraph  2  of  the  plaintiff's 
reply.  The  same  consideraticms  apply  to  this  demurrer ;  but  the  de- 
murrer is  also  bad  in  form,  since  a  demurrer  to  a  paragraph  of  the 
reply  is  not  authorized.  New  Jersey  Steel  &  Iron  Co.  v.  Robinson,  60 
App.  Div.  69,  69  N.  Y.  Supp.  728. 

1"he  judgment  appealed  from  should  be  reversed,  and  the  demurrers 
of  the  defendant  to  the  first  cause  of  action  of  plaintiff's  ccxnplaint 
and  to  paragraph  2  of  plaintiff's  reply  should  be  overruled,  with  costs 
in  this  court  and  in  the  court  below.  AU  omctu:. 


80HABP8  T.  HESS. 
(Sninvme  Oonrt,  Appellate  Tarn.   Deconber  22,  lOOOJ 

AnOBNXT  OUKITT  (t  141*)— COHPINBATION— VALUE  OF  SKBTXOES. 

A  tee  of  $500  to  an  attorney  for  seven  hours'  time  Bpmt  in  consultatioiii 
relating  to  a  threatened  suit,  which  he  offered  to  defend  for  that  smn,  if 
tmsuccessful,  la  excessive,  and  will  be  reduced  to  $250. 

[Ed.  Not&— Fcff  other  cases,  see  Attorney  «nd  Client,  Gent  Dig.  U  83&- 
84a;  Dec.  Dig.  1 141.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Benjamin  Scharps  against  Barney  Hess.   From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Modified. 
Argued  before  GIEGERICH,  GOFF,  and  LEHMAN,  JJ. 

W.  M.  Rosebault,  for  appellant. 
Scharps  &  Scharps,  for  respondent. 

PER  CURIAM.  Plaintiff  has  obtained  a  judgment  against  de- 
fendant for  9500  and  costs,  in  a  quantum  meruit  to  recover  for  pro- 
fessional services.  These  consisted  in  three  consultations  relative  to 
a  mortgage  upon  defendant's  property  and  some  examination  of  au- 
thorities upon  the  same  subject,  occupying  in  all  about  seven  hours  of 
plaintiff's  time.  He  advised  a  line  of  defense  in  a  threatened  foreclo- 
sure suit  which  has  been  adopted  by  defendant's  present  attorney, 
but  the  result  of  which  is  still  uncertain.  Also  he  offered  to  appear  in 
the  suit  on  behalf  of  defendant,  and  to  defend  up  to  trial,  for  a  re- 
tainer of  $500.  He  offered,  further,  to  try  the  case  for  $500,  if  un- 
successful, or  a  larger  amount,  if  successftu. 

Taking  these  amounts  as  plaintiff's  own  measure  of  the  value  of 
his  services,  those  which  he  actually  rendered  must  have  been  worth 
considerably  less  than  the  amount  for  which  he  has  obtained  judg- 
ment. His  conduct  of  the  case  up  to  trial,  including  examination  of 
public  records,  defendant's  papers,  preparation  of  answer,  and  possible 
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motions  and  other  matters,  would  have  occupied  much  more  than  sev- 
en hours  of  his  time,  and  so  would  the  trial,  including  examination  of 
witnesses  and  the  preparation  of  a  trial  brief.  Both  the  trial  and  con- 
duct of  the  suit  up  to  trial  would  have  required  ability  and  learning 
equal  to  that  which  he  displayed  in  consultation.  Taking  all  the  facts 
of  this  particular  case  into  consideration,  plaintiff  is  entitled  to  not 
more  than  one-half  the  amount,  which  he  has  received. 

Juc^iment  modified,  by  reducing  the  same  to  the  sum  of  $260  and 
costs  in  the  court  below,  and,  as  modified,  affirmed,  with  costs  to  the 
^ipeUant. 


GODFBET  et  aL  T.  EBRETT  et  aL  (two  cases). 

(finvnoB  Conrt,  Apo^te  Ivm.  Deconber  22,  1808l) 

t  CmiBts  a  188*>— MunzozPAL  Covsi  of  New  ToSK-^ALUa  Sraacoim— Seit- 
zat. 

A  personal  service  by  delivery  of  a  coi^  of  the  alias  snmmons  without 
a  cc^y  of  the  original  snnunons  is  sufflclrat  service  of  process  In  an  action 
In  the  Municipal  Court,  in  tlie  absence  of  any  provision  in  the  Municipal 
Goort  act  or  the  Code  of  Civil  Procedure  rating  to  practice  In  jnstiOBS' 
courts  on  the  subject,  as  the  alias  Is  a  writ  complete  in  Itself. 

[Ed.  Note.— For  oth&t  cases,  see  Courts.  Dec.  Dig.  {  189.*] 

1  COUBTB  ({  180*)— MURTCIFAI.  COUBT  OF  NEW  YOBK— AUAS  SuUUOnS— BT- 

ncT  OF  SuMifons  Nor  Sebvrd. 

After  the  last  day  on  Vhlch  service  of  the  original  summons  in  Munic- 
ipal Conrt  may  be  had,  the  only  value  of  the  original  summons  la  to  prove 
that  the  alias  was  issued  within  the  required  time,  and  to  establish  the 
date  at  wlildi  it  may  be  deoued  served,  wbldi  j^voot  Is  available  when 
the  Bummons  Is  returned. 

[Bd.  Note. — For  other  cases,  see  Courts,  Dec.  Dig.  {  1S9.*} 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict 

Actions  by  Freeman  A.  O.  Godfrey  and  another,  copartners  as 
Godfrey-Keeler  Company,  against  WilUam  H.  Errett  and  others,  co- 
partners as  the  Diligent  Laundry.  From  judgments  dismissing  the 
oom(datnt  in  each  action,  plaintiffs  appeal.  Reversed,  and  new  trials- 
ordered. 

Argued  before  GIEGERICH,  GOFF,  and  LEHMAN,  JJ. 

Thompson  &  Ballantine,  for  appellants. 
Bamett  E.  Kopelman,  for  respondents. 

GOFF,  J.  These  are  appeals  from  judgments  dismissing  the  com- 
plaints m  each  of  two  similar  actions.  The  returns  disclose,  in  each 
case,  that  an  original  and  three  alias  stmimons  were  issued  under 
Municipal  Court  Act  (Laws  1902,  pp.  1498,  1499.  c.  580)  §§  26-30. 
Defendants  were  served  by  delivery  of  copies  of  the  alias  summons^ 
without  a  copy  of  the  first  summons.  Defendants  appeared  specially 
to  object  to  the  jurisdiction  on  this  ground,  and  their  objection  was 
sustained. 

There  is  no  provision  in  the  Municipal  Court  act  requiring  service 
of  a  copy  of  the  original  or  first  summons,  with  a  copy  of  an  alias ; 
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nor  was  there  any  such  provision  in  the  District  Court  act,  nor  is 
there  in  the  Code  of  Civil  Procedure,  providing  for  practice  in  courts 
of  justices  of  the  peace,  of  which  the  Municipal  Court  is  a  develop- 
ment. Even  if,  by  the  use  of  the  word  "alias,"  the  Legislature  in- 
tended to  revert,  by  implication,  to  common-law  practice,  there  is  noth- 
ing in  the  old  practice  books  from  which  it  appears  that  a  copy  of  an 
alias  capias  ad  respondendum  must  be  delivered  to  the  defendant  along 
with  a  copy  of  the  first  capias.  The  alias  is  a  writ  complete  in  itself. 
Formerly,  each  capias  was  the  beginning  of  a  new  action  (Dunlap's 
Practice,  p.  119 ;  Graham's  New  York  Practice,  p.  142) ;  and,  under 
recent  decisions,  when  an  alias  is  served,  that  service  begins  the  action, 
except  for  saving  it  from  the  effect  of  the  statute  of  limitations,  when 
the  action  is  deemed  to  have  been  begun  at  the  time  of  delivery  for 
service  of  the  first  summons  (Harkow  v.  N.  Y.  City  Ry.  Co.,  131  App. 
Div.  194,  105  N.  Y.  Supp.  689),  and  except  to  save  papers  which  have 
been  prepared  to  accompany  the  first  summons  (Throop's  note  to 
section  2883,  Code  Civ.  Proc.).  After  the  last  day  upon  which  serv- 
ice of  the  first  summons  may  be  had,  the  only  value  of  the  first  sum- 
mons is  to  prove  that  the  alias  was  issued  within  the  required  period, 
and  to  establish  the  date  at  which  it  may  be  deemed  served  in  certain 
cases.  This  proof  becomes  available  to  defendant  when  the  summons 
is  returned.  The  law  is  correctly  stated  in  Lawrence  v,  Bernstein,  46 
Misc.  Rep.  608,  92  N.  Y.  Supp.  817. 

Judgments  reversed,  and  new  trials  ordered,  with  costs  to  appel- 
lants to  abide  the  event  All  concur. 


SCHULMAN  T.  EOSENSTBIN. 
(Supreme  Court.  Appellate  Term.  December  22,  1909.) 

1.  Masteb  and  Servant  (S  8')— Contbact  of  Euplotmbnt. 

Where  plaintiff  applied  to  defendant  for  work  in  October,  and  defend- 
ant orally  stated  tbat  bis  employment  would  continue  during  the  seaBon 
until  EoBter  following,  and  a  few  days  later  plaintiff  notified  defendant 
tliat  he  would  go  to  work  according  to  the  prevlons  convenuitlon,  and  on 
Norember  Ist  [AalDtiff  went  to  work,  tbere  was  a  contract  ot  hiring,  Undr 
Ing  on  both  parties,  for  a  pcxiod  ending  at  Easter  following. 

im.  Note.— For  other  cases,  see  Master  and  Serrant,  Cent  Dig.  H  8-10; 
Dec.  Dig.  S  8.*] 

2.  Sunday  ($  l7»>—CoNTiiACTa-VALiDiiT— Evidence. 

Proof  that  a  servant  only  worked  six  days  In  the  week,  that  he  worked 
on  Sunday,  but  did  not  work  on  Saturday,  and  that  his  master  kept  opva 
on  Saturday  and  Sunday,  was  insufficient  to  show  whether  the  contract 
contemplated  that  plaintiff  should  work  seven  days,  and  hence  was  vio- 
lative of  Penal  Law  (CoosoL  Laws,  c.  40)  S6  2143,  2144,  prohibiting  labor 
on  Sunday,  etc. 

[Ed.  Note.— For  other  cases,  see  Sunday,  Cent  Dig.  {  48;  Dec  Dig.  | 
17.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 
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Action  by  Meyer  Schulman  against  Abraham  Rosenstein.  From  a 
judgment  for  plaintifif,  entered  on  the  verdict  of  the  jury,  defendant 
appeals.  Affirmed. 

Argued  before  GIEGERICH,  GOFF,  and  LEHMAN,  JJ. 

Harry  A.  Gordon,  for  appellant, 
Goetz  &  Goetz,  for  respondent. 

GIEGERICH,  J.  This  is  an  action  to  recover  damages  for  breach 
of  a  contract  of  employment.  The  plaintiff  was  employed  by  the 
defendant,  and  commenced  work  on  November  1,  1908.  He  left  the 
defendant's  employment  during  the  fourth  week  in  December  follow- 
mg.  The  plaintiff's  claim  was  that  he  was  employed,  at  a  weekly  sal- 
ary, for  the  season  commencing  in  November  and  ending  at  Easter 
in  the  following  ApriV,  and  that  he  was  discharged  without  cause  in 
December.  The  defense  was  that  the  contract  was  for  a  hiring  at  will, 
and  not  for  any  definite  period. 

The  plaintiff  testified  that  he  had  an  interview  with  the  defendant 
on  October  24th,  when  the  subject  of  his  proposed  emplojmient  was 
discussed,  and  that  he  said  to  the  defendant:  "Mr.  Rosenstein,  what 
time  will  you  take  me?  Maybe  you  take  me  for  a  couple  of  months 
and  then  let  me  go."  And  the  defendant  said :  "All  right ;  you  will 
be  good  until  Easter.  That  is  the  season."  The  plaintiff's  brother, 
who  was  present  at  the  interview  just  mentioned,  testified  that  the 
defendant  said:  "He  will  surely  work  until  after  Easter."  Nothing 
was  finally  agreed  upon  at  this  interview,  however;  but  some  few  days 
later,  as  tiie  brother  testified,  he  called  the  defendant  on  the  tel^hone, 
at  the  request  of  the  plaintiff  and  in  his  presence,  and  told  the  defend- 
ant that  the  plaintiff  had  consented  to  go  to  work  according  to  the 
previous  conversation,  and  the  defendant  said:  "Let  him  come  to 
work  Sunday."  The  plaintiff  accordingly  went  to  work  the  following 
Sunday.  This  testimony  was  evidently  credited  by  the  jury,  and  it  was 
sufficient  to  make  out  a  contract  of  hiring,  binding  upon  both  parties, 
for  a  period  ending  at  Easter,  1909. 

It  is  urged  by  the  appellant  that  the  contract  contemplated  that  the 
plaintiff  should  work  seven  days  in  the  week,  and  was  therefore  il- 
legal (Penal  Law  [Consol.  Laws,  c  40]  §§  2143,  S144),  and  that  con- 
sequently no  action  can  be  brought  upon  it.  The  point  was  not  made 
in  the  trial  court,  and,  while  that  might  not  be  an  insuperable  objection 
to  its  consideration  here,  if  it  was  clear  that  the  point  was  well  taken 
and  could  not  have  been  obviated,  yet,  as  the  record  is  by  no  means 
clear  as  to  what  the  agreement  was  in  this  regfard,  we  would  not  be 
warranted  in  disturbing  the  judgment  on  the  strength  of  tiiis  objection. 
The  plaintiff  testified: 

"tie  [the  defeudant]  keeps  open  on  Saturday  and  Sonday,  and  before  ChrlBt- 
mas  he  keepe  open  on  Sunday,  and  I  don't  work  on  Saturday.  Well,  I  said, 
'Until  CbriBtmaB  I  will  work  Sunday,'  bat  after  Christmas  he  said*  'Ton  ga 
oat  for  uleaman  Sunday  on  the  road.'  ** 

The  plaintiff's  brother  testified: 

"My  brother  said  he  doesn't  work  Saturday,  but  he  will  onUl  otter  Cbrlst- 
maa,  and  then  he  will  woric  on  Sunday,  and  wUl  go  outside  for  a  few  days,  In- 
eludlDg  Sunday." 
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And  the  defendant's  daughter  testified  as  follows : 

"Q.  Of  course,  he  dldnt  work  every  In  the  week,  did  bet  A.  No,  sir: 
he  only  wortced  Biz  days,  like  every  other  bualnesa  man.  Q.  He  didn't  woxfc 
Saturdays?  A.  No ;  he  woAed  Snn^y." 

If  the  point  had  been  raised  at  the  trial,  it  might  have  beett  shown- 
just  what  was  agreed  upon,  and  whether  or  not  the  agreement  offended 
against  the  statute.  The  fact  cannot  be  satisfactorily  determined  f ron> 

the  present  state  of  the  record. 

No  other  objections  to  the  verdict  or  judgment  appear  to  require 
discussion. 

The  judgment  should  be  affirmed,  with  costs.  AU  concur. 


SHGPHBtU)  T«  BLFEEtS. 

(Snprane  Court,  Appellate  Term.  December  22,  1909.) 

Baus  (I  359*)— AcnuHS  fob  Pbicb— SuFFiciEncT  or  Evidence. 

In  an  action  for  goods  sold.  In  which  defendant  claimed  credits  fbr 
goods  returned,  evidence  held  to  show  that  a  credit  given  to  defendant  in 
December  for  metal  returned  was  for  metal  returned  In  August,  as  claimed 
by  plalntlfi;  and  that  defendant  waa  entiOed  to  no  credits  other  than  ttaoae- 
allowed. 

[Ed.  Note.--ror  other  cases,  see  Sales,  Dec.  Dig.  {  3Sa*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  John  L.  Shepherd  against  William  R.  Elfers.  From  an- 

order  denying  a  motion  to  set  aside  a  verdict  for  plaintiff  for  insuffi- 
cient relief  and  for  a  new  trial,  plaintiff  appeals.  Reversed,  verdict  set 
aside,  and  new  trial  ordered. 
Argued  before  GIKGERICH,  GOFF,  and  LEHMAN,  JJ. 

Olney  &  Comstock  (Don  R.  Almy^  of  counsel),  for  appellant. 
Max  D.  Steuer,  for  respondent 

LEHMAN,  J.  The  plaintiff  sues  for  goods  sold  and  delivered  to  fte 
defendant.  The  agreed  price  of  the  goods  was  $3,134.38.  The  de- 
fendant has  paid  $1,181.81  on  account,  and  has  received  credit  in  the 
sum  of  $637.29,  leaving  a  balance  due  of  $315.28,  The  only  dispute 
between  the  parties  is  whether  or  not  the  defendant  is  entitled  to  certain 
additional  credits  which  he  claims. 

It  appears  that  about  August  3,  1905,  the  defendant  returned  £03 
pounds  of  scrap,  for  which  he  claims  credit  «t  15  cents  per  pound,  and 
on  August  30,  1905,  he  returned  5S  pounds  of  German  silver  blaidcs  at 
i2i^  cents  per  pound,  making  a  total  of  $97.65.  The  plaintiff  in  his- 
bill  of  particulars  has  allowed  the  defendant,  under  date  of  December 
30,  1905,  a  credit  for  650^4  pounds  of  scrap,  amounting  to  $97.55. 
While  the  credit  is  made  on  a  different  date  and  for  different  goods, 
the  coincidence  of  the  amount  is  certainly  strong  evidence  that  this 
represents  the  credit  which  the  defendant  is  now  claiming.  The  plain- 
tiff has  explained  the  discrepancy  in  the  dates  by  testimony  that  when, 
the  goods  were  delivered  they  were  left  in  the  original  packages,  and 
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^iid  not  bear  any  maHcs  showing  to  whom  they  should  be  credited,  and 
the  plaintiff,  therefore,  gave  the  defendant  no  credit  until  he  sent  in 
a  statement  thereafter.  Under  these  circumstances,  in  the  absence  of 
evidence  that  the  defendant  returned  other  goods  in  December  to 
which  the  credit  might  apply,  I  think  the  conclusion  is  irresistible  that 
the  credit  given  in  December  referred  to  the  goods  returned  in  August. 

The  defendant  also  returned  goods  on  November  21,  1905,  which 
were  received  by  the  plaintiff  on  November  24th.  Defendant  claims 
that  these  goods  were  645  pounds  of  German  silver  or  white  metal, 
for  which  he  is  entitled  to  a  credit  at  the  rate  of  4214  cents  per  pound, 
amounting  to  $231.63.  It  appears  that  on  December  21st  he  received 
a  credit  of  $160.87  for  366  pounds  of  German  silver.  The  defendant 
does  not  claim  that  he  has  returned  any  German  silver  in  December. 
The  plaintiff  says  that  the  December  credit  is  for  goods  returned  on 
November  21st  His  receiving  clerk  testifies  that  he  weighed  the  metal 
returned  at  that  time,  and  it  weighed  365  pounds.  The  defendant  ad- 
mits that  he  did  not  weigh  the  metal  returned  in  November  himself, 
nor  does  he  know  whether  or  not  it  was  weighed  in  his  presence.  He 
admits,  further,  that  the  shipping  receipt  places  the  weight  at  380 
pounds,  and  the  weight  of  the  package  would  be  about  26  pounds, 
leaving  about  366  pounds  of  metsd  returned.  Under  these  circumstan- 
ces, if  the  jury  did  not  find  that  the  credit  of  the  365  pounds  referred 
to  the  alleged  return  of  the  545  pounds  of  metal,  and  that  this  was  the 
amount  of  credit  to  which  the  defendant  was  entitled,  then  its  verdict 
would  be  against  the  weight  of  evidence.  By  its  verdict  it  allowed  the 
defendant  $178.30  of  additional  credits.  Cm  what  theory  these  addi- 
tional credits  were  estimated  is  not  apparent;  but  since,  under  the 
evidence,  no  further  credits  should,  on  any  theory,  have  been  allowed 
to  the  defendant,  the  order  must  be  reversed,  and  the  verdict  set  aside, 
and  a  new  trial  ordered,  with  costs  to  appellant  to  abide  the  event. 

Order  reversed,  and  verdict  set  aside,  and  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event.  All  concur. 


BUUJVAN  et  bL  FOOTHL 
(Bnimiiie  Court,  Appellate  Tenn.  Deeunber  29, 1909.) 
Bnxs  AHD  NoTKB  (1  517*HAcTioaB— SumcoxNor  or  ElviDuroB— GEEnnmnmB 

OF  SlOHATUBE. 

In  an  action  on  a  note  agftlnst  «n  alleged  accommodation  signer,  evi- 
dence held  to  sustain  a  finding  that  def^dant  did  not  sign  the  note. 

[Bd.  Note.— For  other  cateB,  ne  BlDi  and  Notes,  Gent  Dig.  H  180T. 
1S09;  Dec.  Dig.  |  517.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Michael  Sullivan  and  others  against  Harry  W.  Foote. 
Fnxn  a  judgment  for  defendant,  plaintiffs  appeal.  Affirmed. 
Argued  before  GIEQERICH,  GOFF,  and  LEHMAN,  JJ.  
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Maxson  &  Jones,  for  appellants. 
Benjamin  &  Taylor,  for  respondent 

GIEGERICH,  J.  The  issue  was  whether  the  defendant  signed  the 

accommodation  note  sued  upon.  He  testified  that  he  did  not.  nor  did 
he  sign  any  note  for  the  accommodation  of  the  payee  at  so  late  a  date 
as  this  note  bore.  In  addition  to  this  testimony,  we  have  the  signature 
upon  the  note  and  the  signature  of  the  defendant  to  the  answer,  and 
to  two  letters  placed  in  evidence  by  the  plaintiffs,  and  his  name  written 
six  times  upon  a  piece  of  paper  at  the  trial  at  the  direction  of  the  trial 
justice.  In  important  respects,  the  name  as  written  upcm  the  note  dif- 
fers from  the  nine  conceded  signatures  of  the  defendant  Against  all 
thig  we  have  only  the  deposition  of  the  payee,  who  received  the  bmefit 
of  the  note,  that  it  was  signed  by  the  defendant.  We  cannot  accede 
to  the  claim  of  the  plaintiffs  that  there  is  such  a  preponderance  of  the 
evidence  in  their  favor  as  to  warrant  a  reversal,  if,  indeed,  there  be  any 
prnxMiderance  in  their  favor. 
The  juc^fment  should  be  affirmed,  with  costs. 

LEHMAN,  J.,  concurs. 

GOFF,  J.  (concurring).  Were  the  question  of  the  identity  of  the 
handwriting  to  be  determined  in  the  first  instance,  I  should  unhesi- 
tatingly say  that  the  hand  that  wrote  the  sample  signatures  for  the 
court  and  the  signature  to  the  answer  was  the  same  hand  that  wrote 
the  signature  on  the  face  of  the  note.  The  sample  signatures  submit- 
ted to  the  court  bore  evidence  of  intentional  disguise.  On  comparison 
of  each  of  the  letters  in  the  signature  of  the  note,  their  straight  and 
curved  lines  impress  me  very  forcibly  with  the  belief  that  the  defend- 
ant signed  that  promissory  note ;  but  the  trial  justice  having  found  as 
a  question  of  fact  that  defendant  did  not  sign  the  note,  and  my  learned 
associates  having  affirmed  that  determination,  I  am,  under  the  cir- 
cumstances, loath  to  dissent. 


SPITZ  T.  NEW  YORK  TAXIOAB  CO. 
(Sapreme  Court  Appellate  Term.  December  22,  1909.) 

1.  Appeal  and  Ebbob  (|  ITS*)— Pbesentatioh  Below— Vailube  to  Pat  Com 

IN  FoBMEs  Action. 

On  defendant's  appeal  from  a  Judgment  for  plalntlfT,  and  an  order 
denying  a  motion  to  open  defendant's  default,  whether  plaintiff  Is  In  con- 
tempt for  discontinuing  a  former  action  and  commencing  the  present  ac- 
tion without  paying  costs  in  the  former  action,  as  required  as  a  condi- 
tion precedent  to  plead  anew,  will  not  be  considered,  as  socb  coats  coold 
have  been  offset  to  plaintiff's  claim  In  the  present  action,  which  was  not 
dona 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Dec  Dig.  1 178.*] 

2.  JUOOUENT  (I  138*)— DEFAULT^VACATINa. 

Where  defendant  substantially  consented  to  a  Judgment  by  conceding 
liability  In  open  court  for  the  amount  adjudged,  he  cannot  have  the  Judg- 
ment,  snbseqnentiy  entered  by  default,  set  aside. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Dec.  Dig.  |  138.*] 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict, 

Action  by  Joseph  Spitz  against  the  New  York  Taxicab  Company. 
From  a  default  judgment  for  plaintiff,  and  an  order  denying  a  motion 
to  open  the  default,  defendant  appeals.  Affirmed. 

See,  also,  62  Misc.  Rep.  492.  115  N.  Y.  Supp.  247. 

Argued  before  GIEGERICH,  GOFF,  and  LEHMAN,  JJ. 

Lewis  D.  Mooney,  for  appellant. 
M.  Strassman,  for  respondent. 

GOFF,  J.  Defendant  appeals  from  the  judgment  and  from  the 
detiial  of  its  motion  to  open  its  default.  By  written  complaint,  the 
plaintiff  alleged  that  he  sustained  personal  injuries  by  reason  of  the 
negligence  of  the  defendant  and  demanded  damages  therefor.  An 
answer  was  interposed,  setting  up  a  general  denial  and  a  separate  de- 
fense that,  previous  to  the  commencement  of  the  present  action,  the 
plaintiff  had  brought  an  action  for  the  same  cause  a^inst  the  de- 
fendant ;  that  in  such  action  an  appeal  was  taken  to  this  court ;  tihat 
costs  and  disbursements  were  awarded  to  defendant,  and  on  payment 
thereof  plaintiff  had  permission  to  plead  anew;  and  it  was  further 
an^;ed  that  such  costs  and  disbursements  had  not  been  paid.  Issue 
being  joined,  the  case  was  put  down  for  trial  June  21st,  the  return  stat- 
ing that  both  parties  appeared ;  but  the  stenc^rapher's  transcript  does 
not  mention  the  appearance  of  defendant's  counsel.  The  transcript 
says  that  the  court  adjourned  the  hearitig  tmtil  the  following  morning, 
when  the  following  appears : 

"Defendant's  Coansel:   We  concede  atxrat  |150  Uablllt7' 
"The  Oonrt:  That  la  all  I  gave  him. 
*'Defaidant'8  Counsd:  That  Is  satlBfactory.** 

Judgment  for  that  amount  and  costs  were  rendered.  Defendant 
moved  to  open  default  on  affidavit  of  counsel,  which,  among  other 
things,  stated  he  had  told  plaintiff's  attorney  that  he  would  not  be  able 
to  try  the  case  by  reascm  of  business  out  of  the  state.  conflicting 
affidavits  the  justice  denied  this  motion. 

Counsel  for  appellant  in.  his  brief  urges  that  plaintiff  is  in  contempt 
of  this  court  in  evading  its  order  by  discontinuing  the  previous  action 
without  payment  of  costs  and  commencing  the  present  one.  The 
amount  of  costs  to  which  the  defendants  was  entitled,  upon  the  discon- 
tinuance of  the  former  action,  could  have  been  offset  against  the  plain- 
tiff's damages  provable  in  this  action,  if  the  defendant  had  so  pleaded 
them.  This  he  did  Dot  do,  and  therefore  this  question  is  not  before 
the  court. 

The  only  questions  presented  on  this  appeal  are  the  re^larity  of  the 
judgment  and  the  propriety  of  the  ruling  of  the  justice  m  denying  the 
motion  to  open  the  default.  Apart  from  the  question  of  regfularity,  it 
is  a  strange  proceeding  for  counsel  to  seek  the  setting  aside  of  a  judg- 
ment to  which  he  substantially  consented,  for  he  in  open  court  concedecl 
liability  to  that  amount. 

The  judgment  and  order  should  be  affirmed,  with  costs. 

GIEGERICH,  I.,  concurs.   LEHMAN,  J.,  concurs  in  the  result. 
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McBLFATBICS  T.  8IRB. 
(Snpreoie  Oonrt,  AjsMiUate  Teem.  Vecmba  SZ,  190ft) 

pBOCSSa  0  73*)— SiBVIOB-^UBBimiTlD  SBBVIOB— CiOlTDZIIOSfl  Fbbcidxiit— Bf- 

roBT  TO  Snn  Pxb80naij.t. 

Wliere  the  proceea  serrer  was  told,  wben  he  called  at  defendant* a  red- 
dence,  that  be  did  not  live  there  at  present,  but  waa  expected  to  return 
when  repairs  on  the  property  were  completed,  and  was  directed  to  another 
address  given  for  Information  as  to  defendant's  address,  substituted  sott- 
ice  should  not  have  Issued  until  at  least  an  attempt  was  made  to  locate 
defendant  by  inquiry  at  the  address  glr^. 

[Ed.  Note. — For  other  cases,  see  Process,  Cent  Dig.  |  87;  Dec.  Dig.  1 
78.*] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  William  H.  McElfatrick  against  Henry  B.  Sire.  From  an 
order  denying  a  motion  to  vacate  an  order  directing  substituted  service, 
defendant  appeals.   Reversed,  and  motion  granted. 

Argued  before  GIEGERICH,  GOFF,  and  LEHMAN,  JJ. 

Franklin  Bien,  for  appellant. 

Begg.  Begg  &  Begg  (Roderick  Begg,  of  counsel),  for  respondent. 

GIEGERICH,  J.  The  affidavits  upon  which  the  order  for  substi- 
tuted service  was  granted  do  not  show  proper  efforts  to  find  the  de- 
fendant, Henry  B.  Sire,  in  order  to  make  personal  service.  The  affi- 
davit of  the  process  server  who  undertook  to  serve  the  summons  and 
complaint- states  that  when  he  called  at  the  residence  of  Henry  B.  Sire 
on  June  12,  1909,  and  asked  if  Henry  B.  Sire  lived  there,  he  was  told 
that  he  did  not  at  present,  but  that  he  was  expected  to  return  as  soon 
as  the  alterations  upon  the  property  were  completed.  The  process 
server  was  also  told  at  the  same  time  by  the  person  in  charge  of  the 
house  that  he  would  have  to  go  to  Albert  Sire,  at  99  Nassau  street 
for  information  as  to  the  address  of  Henry  B.  Sire. 

There  is  no  evidence  that  application  was  ever  made  to  Albert  Sire, 
at  99  Nassau  street  or  elsewhere,  for  such  information.  Before  re- 
sorting to  substituted  service,  the,  source  of  information  thus  indicated 
to  the  process  server  should  have  been  made  use  of,  or,  at  least,  an 
attempt  to  do  so  should  have  been  made  by  the  process  server,  or  scxne 
one  else  acting  on  behalf  of  the  plaintiff. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  motion  granted,  with  $10  costs.  All  concur. 


PAVERMAN  T.  JOMNB  et  aL 

(Supreme  Court,  Appellate  Term.  December  22,  1900.) 

1.  Appeal  ajxd  Ebbob  ({  1002*)— Tbbdiot— Conox.iT8ivKinEa8. 

A  verdict  on  confllctins  evidence  will  not  be  disturbed  on  ai^nal. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  ||  8981^ 

8987;l>ec.  Dig.  llOOa.*] 
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£  TlUX.  (H  211>  2S5*)— iNSTBUCTIOnS— HEQUEBTB-^NBOESBITr. 

It  iB  not  im^pw'  to  charge  tbat  j^alntiff,  snlng  for  n  penonal  InJurTr 
was  not  bonud  to  cell  a  person  who  took  him  home  after  the  acdd^t  and 
was  In  conrt  at  Oie  trial ;  and  where  the  circnmstance*  justify  any  Infers 
ence  against  plaintiff  from  the  failure  to  call  such  person,  defendant  must 
raise  the  qnestlon  hy  reg nesting  an  appropriate  Charge  thereon. 

[£33.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  H  COS,  627;  Dec.  Dig. 
H  211.  255.*] 

Goff,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Morris  Pa^mman  against  Adrian  H.  Joline  and  another, 
as  receivers  of  the  Metropditan  Street  Railway  Company.  From  a 
judgment  for  plaintiff,  Entered  on  the  verdict  of  a  jury,  defendants 
appeal.  Affirmed. 

Argued  before  GIEGERICH,  GOFF,  and  LEHMAN,  JJ. 

Hasten  &  Nichols  (Anthony  J.  Ernest,  of  cotmsel),  for  appellants. 
Bernard  Gordon,  for  respondent. 

GIEGERICH,  J.  This  is  an  action  to  recover  damages  for  personal 
injuries  sustained  by  the  plaintiff  while  attempting  to  board  a  street 
car  of  a  line  operated  by  the  defendants.  The  principal  issue  was 
whether  or  not  the  car  had  stopped  when  the  plaintiff  attempted  to 
get  on  it.  The  plaintiff  and  one  disinterested  witness  testified  that  it 
had.  The  conductor  and  motorman  and  four  disinterested  witnesses 
testified  that  it  had  not.  The  jury  found  a  verdict  of  $200  for  the 
plaintiff,  and  the  court  refused  to  set  it  aside. 

We  are  not  disposed  to  interfere  with  the  result  reached  by  the  jury 
and  approved  by  the  trial  court  Their  judgment  as  to  the  credibili^ 
of  the  witnesses  and.  the  weight  to  be  given  to  the  conflicting  testi- 
mcKiy  ought  to  prevail,  unless  the  record  plainly  shows  an  abuse  of 
the  powers  confided  to  the  jury  and  of  the  discretion  reposed  in  the 
trial  court.  The  jury  found  for  the  plaintiff,  and  the  trial  judge,  who 
saw  and  heard  the  witnesses,  was  satisfied  with  the  result.  The  record 
before  us  is  not  of  such  a  character  as  to  justify  us  in  saying  that  they 
were  both  wrong-. 

At  the  request  of  the  plaintiff's  counsel,  the  court  charged  that  the 
plaintiff  was  not  bound  to  call  a  certain  witness,  who  had  taken  the 
plaintiff  home  after  the  accident  and  was  in  court  at  the  time  of  the 
trial.  There  was  no  error  in  this  charge.  If  the  circumstances  were 
sufficient  to  justify  any  inference  Against  the  plaintiff  from  his  failure 
to  call  the  witness,  the  defendants'  counsel  should  have  raised  that 
question  by  requesting  an  appropriate  charge  on  the  point 

The  judgment  must  be  affirmed,  with  costs. 

LEHMAN,  J.,  concurs. 

GOFF,  J.  (dissenting).  As  I  read  the  record,  the  weight  of  evidence 
was  decidedly  against  the  plaintiff.  An  analysis  of  the  testimony  of 
the  witness  Gla^er  shows  that  his  testimony  should  not  be  marshaled 
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on  tlie  plaintiff's  side.  He  had  signed  a  statement,  shortly  after  the 
accident,  that  the  car  was  slowly  moving  when  the  plaintiff  attempted 
to  board  it.  Plaintiff's  testimony  substantially  stands  alone,  and  it  Hoes 
not,  in  point  of  credibility,  outweigh  the  testimony  of  six  witnesses, 
some  of  whom  were  disinterested.  Plaintiff  did  not  establish  his  case 
by  a  fair  preponderance  of  the  credible  testimony,  and  the  verdict 
should  have  been  set  aside. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellants  to  abide  die  event. 


OLRIOHENHAUB  et  al.  T.  TAFT. 
(SDi»eme  Gonrt,  Appellate  Tenn.  De<!ember  22,  ISOft) 

Sales  (S  52*)— Acnon  fob  Pbxcb— Evidikcb— Scittcibiict. 

Evidence  In  an  action  for  the  price  of  goods  sold  held  not  to  show  a 
sale  or  delivery  to  defendant,  either  personally  or  as  ngent  for  an  andls- 
cloeed  principal. 

[Bd.  Note.— For  other  cases,  see  Sales,  Dec  Dig.  1  fiSL*) 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Leopold  Gleichenhaus  and  another  against  James  H.  Taft. 
From  a  judgment  for  plaintiffs,  defendant  appeals.  Reversed,  and 
new  trial  ordered. 

Argued  before  GIEGERICH,  GOFF,  and  LEHMAN,  JJ. 

Hugart  F.  Norman,  for  appellant. 
Marcus  A.  Scherman,  for  respondents. 

PER  CURIAM.  The  plaintiffs  have  brought  an  action  against  the 
defendant  for  the  value  of  goods  which,  they  allege,  they  delivered  to 
the  defendant  on  memorandum,  and  which  he  refused  to  return.  They 
allege  in  their  complaint  that  the  defendant  is  doing  business  under  the 
name  of  Taft  &  Co.  The  answer  is  a  general  denial. 

It  was  conceded  at  the  trial  that  the  goods  were  delivered  to  Taft  & 
Co. ;  but  the  defendant  claims  that  Taft  &  Co.  is  a  corporation,  and 
not  a  personal  trade-name.  The  plaintiffs'  evidence  shows  that  the 
transaction  was  not  with  the  defendant  personally,  but  with  his  man- 
ager ;  that  they  did  business  only  with  Taft  &  Co.,  and  not  with  the 
defendant  personally,  and  the  goods  were  addressed  and  delivered  to 
Taft  &  Co.  at  872  Broadway.  The  defendant  then  testified  that  he  was 
not  engaged  in  business  under  the  name  of  Taft  &  Co.,  and  that  Taft 
&  Co.  was  a  corporation;  and  the  certificate  of  incorporation  was 
introduced  in  evidence.  There  is,  therefore,  no  evidence  of  any  con- 
tract with  or  delivery  to  the  defendant,  either  as  principal  or  as  agent 
of  an  undisclosed  principal.  The  resjxMidents'  brief  is  based  upon  evi- 
dence which  they  never  produced  at  the  trial,  and  which  we  cannot 
consider. 

The  judgment  is  reversed,  and  a  new  trial  ordered,  with  costs  to  ap- 
pellant to  abide  the  event 
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adi;er  «t  u  t.  x^bvinson. 

(Saprame  Court,  Appellate  Tsrm.  J>ecanb«r  2Z,  1909.) 

BnxB  AHD  Nom  (S  408*)— Ghioks— NoTioK  or  D&ntOHO»— Pleadiho. 

Wben  a  complaint  on  a  diecft  alleged  that,  wb«i  It  was  presented  (or 
payment,  defendant,  wtw  was  the  drawer,  refused  to  ptty,  It  was  not  de- 
marrable  for  a  failure  to  all^e  notice  of  dishonor  to  defendant,  xmiex 
N^tiable  Instruments  Law  (Consol.  Laws,  c.  8^  t  185,  providing  that 
notice  need  not  be  given  to  the  drawer,  wtim  the  liutnunent  Is  presented 
to  the  drawer  for  payment. 

[Bd.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  ii  149*. 
1408 ;  Dec.  Dig.  I  469.*J 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Elias  J.  Adler  and  others  against  Emily  Levinson.  Fr<Hn 
an  interlocutory  judgment  overruling  a  demurrer  to  the  complaint, 
defendant  appeals.  Affirmed. 

Argued  before  GIEGERICH.  GOFF,  and  LEHMAN,  JJ. 

Isaac  Levinson,  for  appellant. 

LEHMAN,  J.  The  plaintiffs  in  their  complaint  allege  that  the  de- 
fendant gave  the  plaintiffs  her  check,  payable  by  Joseph  S.  Marcus, 
banker,  and  that,  "when  the  said  check  was  presented  for  payment, 
payment  thereof  was  refused  by  the  defendant  herein."  The  defend- 
ant demurred,,  on  the  ground  that  the  complaint  fails  to  state  that  no- 
tice of  dishonor  was  given  to  the  defendant.  Ewald  v.  Faulhaber 
Stable  Co.,  55  Misc.  Rep.  275,  105  N.  Y.  Supp.  114.  In  this  case, 
however,  the  plaintiff  alleges  that  the  defendant  herself  refused  to 
pay.  Section  185  of  the  Negotiable  Instruments  Law  (Consol.  Laws, 
c.  38)  provides  that  notice  of  dishonor  need  not  be  given  to  the 
drawer,  "where  the  drawer  is  the  person  to  whom  the  instrument  is 
presented  for  payment." 

The  demurrer  was,  therefore,  properly  overruled,  and  the  judg- 
ment must  be  affirmed,  with  costs,  with  leave  to  the  defendant  to  an- 
swer within  six  days  upon  payment  of  costs.  All  concur. 


SCHNBEKLOTH      CROWN  SILK  MFG.  CO. 
(Supreme  Court,  Appelate  Term.   December  22,  1909.) 

Patvekt  (I  71*)— Paxol  Evidence  ExPLAnrma  WarrnEN  Conteaot. 

Plaintiff  was  employed  as  salesman  on  commission.  Defendant  was  to 
advance  blm  a  certain  sum  per  we^  for  expenses.  Thereafter  plaintlfT 
entered  Into  a  partnership  with  a  third  party,  and  under  the  new  arrauge- 
ment  defendant  employed  the  partnership  as  a  salesman.  Under  the 
orlstnal  agreonent  the  traveling  and  otber  exposes  were  to  be  paid  by 
plaiBtur ;  deC«ndant  agreeing  to  advance  money  for  socb  expenses  op  to  a 
cotaln  snm,  to  be  diarged  to  and  paid  by  plaintiff.  Defendant  at  the 
trial  offered  to  prove  a  contract  between  him  and  i^alntiff,  after  the  first 
contract,  whereby  defendant  was  to  pay  plaintiff  a  certain  sum  each  week, 
and  of  which  i^lntlff  was  to  apply  balf  to  the  payment  of  the  Indebted- 
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nam  Am  if  plaintiff  prior  to  the  contract  wltb  him  and  hii  partner.  hnS 
the  baUukc*  to  be  used  by  tbe  partnership.  Held,  that  tbU  subsequent 
csreement  was  admlBsfble  in  evidence  to  show  the  intoit  of  the  parties  In 
making  audi  weekly  payment 

[Ed.  Mote.— For  other  caaee.  see  Payment,  Gent  Dig.  i  210;  Dec.  Dig. 
i  71.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  Otto  Schneddoth  against  Crown  Silk  Manufacturing 
Company.  From  a  Municipal  Court  judgment  for  plaintiff,  defendant 
appeals.  Reversed,  and  new  trial  ordered. 

Argued  before  GIEGERICH,  GOFF,  and  LEHMAN,  JJ. 

Putney,  Twombly  &  Putney  (Henry  B.  Twombley  and  Louis  H. 
Hall,  of  counsel),  for  appellant. 
A.  M.  Simon  (Julius  J.  Michael,  of  counsel),  for  respondent. 

LEHMAN,  J.  The  plaintiff  sues  upon  an  alleged  account  stated 
for  services  rendered  in  April  and  May,  1908,  as  defendant's  sales- 
man. The  defendant's  answer  is  a  general  denial  and  a  plea  of  pay- 
ment. At  the  trial  it  appeared  that  the  plaintiff  was  employed  to  sell 
the  defendant's  goods  on  a  6  per  cent,  commission  basis,  settlement 
every  three  months,  and  that  the  defendant  was  to  advance  him  $25 
per  week;  that  early  in  Tune  the  plaintiff  formed  a  partnership  with 
one  Frank  Strauch,  and  that  a  new  agreement  was  then  made,  whereby 
the  defendant  employed  the  partnership  a^  its  salesman.  About  the 
time  when  the  new  agreement  was  made,  the  plaintiff  received  a  state- 
ment from  the  defendant  covering  the  months  prior  to  June  1st,  and 
the  plaintiff  relies  upon  this  statement  to  show  the  account  stated. 
This,  statement  shows  sales  made  by  the  plaintiff,  aggregatii^  $12,- 
876.93 ;  and  in  another  column  the  amount  paid  on  the  sales  is  indi- 
cated as  $3,825.55.  It  then  calculates  the  commissions  on  the  sales  at 
'  $772.62,  shows  the  amount  of  advances  as  $350,  and  the  balance  due 
as  $422.62. 

liie  defendant  claims,  and  I  think  that  upon  the  plaintiff's  admis- 
sions there  can  be  no  reasonable  doubt,  that  the  plaintiff  was  to  receive 
6  per  cent,  only  upon  sales  that  were  paid  for,  and  that,  therefore,  in 
the  absence  of  proof  that  the  goods  were  paid  for,  the  plaintiff  has 
failed  to  show  a  cause  of  action.  But,  even  though  the  defendant  is 
technically  correct  in  its  contention  that  the  plaintiff  has  not  actually 
shown  an  account  stated,  its  attorney  has  conceded  on  the  record  that 
the  "plaintiff  sold  goods  during  the  months  of  April  and  May,  and  up 
to  the  making  of  the  contract  with  himself  and  Strauch,  the  commis- 
sions on  which,  when  the  goods  were  paid  for  by  the  purchasers, 
would  amount  to  $772.62" ;  and  I  think  that,  since  the  goods  were  paid 
for,  we  might  well,  under  the  authority  conferred  upon  us  by  section 
326  of  the  Municipal  Court  act  (Laws  1903,  p.  1583,  c.  580),  affirm  this 
judgment  according  to  the  justice  of  the  case,  without  regard  to  this 
alleged  technical  error,  if  the  defendant  had  not  been  prevented  by 
erroneous  exclusion  of  evidence  from  showing  its  defense  of  pajrment. 
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It  appears  that  in  the  contract  made  between  the  defendant,  Strauch, 
and  the  plaintiff  about  June  1st,  Strauch  and  the  plaintiff,  as  parties 
of  the  first  part,  "agreed"  to  pay  out  of  commissions  and  profits  all 
of  their  traveling  expenses  and  all  other  expenses  of  selling  the  goods 
of  the  defendant;  and  the  defendant,  as  party  of  the  second  part, 
agreed  to  advance  money  to  the  said  party  of  the  first  part  for  travel- 
ing expenses  and  the  expenses  of  selling  the  said  goods  "up  to  the  sum 
of  $100  per  wedc,  all  of  which  advances  shall  be  charged  up  against 
and  paid  by  said  party  of  the  first  part,  as  aforesaid."  The  defendant 
at  the  trial  offered  to  prove  a  contract  between  the  defendant,  Strauch, 
and  the  plaintiff,  made  orally,  after  the  written  contract  was  complete ; 
whereby  it  was  agreed  that  the  defendant  should  pay  to  the  plaintiff 
individually  a  chedc  for  $100  each  week,  of  which  plaintiff  was  to  ap- 
ply $50  to  the  payment  of  the  indebtedness  up  to  Jun«  1, 1908,  and  the 
other  $50  was  to  be  used  by  the  partnership  under  the  contract  of 
June  1,  1908.  The  exclusion  of  this  proof  was  erroneous.  While  the 
defendant's  alleged  agreement  to  pay  the  debt  owing  to  plaintiff  in 
weekly  installments  would  constitute  no  valid  consideration  for  any 
modification  of  the  contract  of  June  1,  1908,  and  even  after  the  new 
oral  agreement  the  defendant  was  still  under  obligation  to  advance 
9100  per  week  to  the  partnership  for  expenses,  ^et  this  subsequent 
agreement  was  a<hnissible  for  the  purpose  of  showing  the  intent  of  the 
parties  in  the  payment  and  receipt  of  each  check  to  plaintiff's  order 
for  $100  weekly.  If  this  subsequent  agreement  was  acted  upon,  then 
the  plaintiff  has  received  each  week  $50,  for  which,  certainly,  neither 
he  nor  his  partner  are  accountable  under  the  terms  of  the  contract 
of  June  1,  1908,  but  which  constituted  a  payment  of  the  debt  sued 
for  here;  and  this  is  true,  regardless  of  the  question  whether  or  not 
ihey  might  have  called  upon  £e  defendant  for  a  further  payment  un- 
der the  contract  each  week.  The  alleged  oral  contract,  whether  valid 
or  void,  has  been,  according  to  the  testimony  offered  by  the  defendant, 
acted  upon,  and  the  plaintiff's  debt  has  been  thereby  fully  paid. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  af^pellant  to  abide  the  event.   All  concur. 


GOBBIOAN  T.  SAHMI8  et  at 

(Supreme  Court.  Appellate  Term.   December  22,  1900.) 

1.  SatKCunoK  (i  37*)^MoETGAGED  Pebbonalit— Seizubx  and  Sale. 

Where  a  chattel  mortgagor  was  not  in  default,  he  had  an  Interest  in  the 
mortgaged  property,  which  could  be  seized  and  sold  under  execution,  and 
the  mortgagor  had  no  right  to  the  poBsesslon. 

[Ed.  Note.^For  otb»  cases,  see  I&zecutlon,  Cent.  Dig.  U  96.  96:  Dec 
Dig.  I  87.«] 

%  Chatrz.  MoBiOAGn  (i  202*)— AuTHOBTrr  fob  Sau— DsrAUtT. 

A  prorlsloii.  In  a  chattel  mortgage  for  $400.  paTable  in  butaUments,  liv- 
ing the  right  to  take  and  stil  the  chattels  after  default  In  payment  of  Om- 
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"said  Bom  above  mentioned."  refers  to  a  d^alt  In  llie  total  mm.  and 
not  to  a  default  as  to  an  Installmeat 

[Bd.  Note.— Iiy>r  other  cases,  see  Chattel  Mortgages,  Oent  Dig.  |  saO; 
Dec.  Dig.  I  252.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis* 
trict. 

Action  by  Patrick  Corrigan  against  George  W.  Sammis  and  another. 
From  a  judgment  for  plaintiff,  defendants  appeal.  Reversed. 
Argued  before  GIEGERICH,  GOFF,  and  LEHMAN,  JJ. 

M.  F.  McGoldrick,  for  appellants. 
Robert  J.  Cook,  for  respondent. 

LEHMAN,  J.  The  plaintiff  has  obtained  a  judgment  in  an  action 
brought  against  the  judgment  creditors  of  one  Peter  Glen  and  against 
a  city  marshal  for  conversion  of  goods,  which  the  plaintiff  claimed 
he  owned,  but  which  the  marshal  levied  upon  under  an  execution 
against  Peter  Glen. 

It  is  undisputed  that  at  the  time  of  the  levy  the  judgment  debtor  was 
in  possession  of  the  property.  He  had,  however,  given  the  plaintiff 
a  chattel  mortB^;e  upon  the  property  for  the  sum  of  $400,  payable  in 
installments.  The  mortgage  contained  no  clause  making  the  whole 
sum  due  and  payable  upon  default  in  the  payment  of  any  installment. 
One  installment  was  past  due,  and  payment  thereof  had  been  de- 
manded, at  the  time  of  the  levy ;  but  the  other  installments  were  not 
yet  due.  In  the  case  of  Hull  v.  Carnley,  11  N.  Y.  501,  at  page  505,  the 
court,  per  Denio,  J.,  stated : 

"I  consider  It  well  settled  that  chattels  which  have  been  mortgaged  ma.j, 
notwlthstandlDK.  be  seized  upon  execution  against  the  mortgagor,  wbere  he  Is 
lu  poasesslon.  and  at  the  time  of  the  seizure  la  ^titled  to  the  poasesBlon  for 
a  definite  period  Msliuit  tiie  mortgagee." 

This  case  has  been  frequently  cited  in  later  decisions,  and  its  author- 
ity is  apparently  unquestioned.  The  marshal  had  a  right,  if  the  debtor 
was  in  possession,  with  a  right  to  maintain  such  possession,  to  seize 
and  sell  the  property  to  the  extent  of  all  the  debtor's  interest  therein, 
which  sale  would  have  been  subject  to  the  plaintiff's  interest  under  tiie 
mortgage,  and  an  action  for  conversion  would  not  lie.  Hakes  v. 
Thornton,  59  App.  Div.  464,  69  N.  Y.  Supp.  234. 

The  only  question  which  we  must  therefore  consider  is  whether  the 
plaintiff  was  entitled  to  possession  of  the  chattels  after  default  in  the 
payment  of  the  whole  sum  of  $400,  or  after  default  in  the  payment  of 
any  portion  thereof.  The  mortgage  specifically  giv^s  the  plaintiff  the 
right  to  take  and  sell  the  chattels  after  default  in  the  payment  of  the 
"said  sum  above  mentioned."  The  mortgage  is  in  exactly  the  same 
form  as  the  one  considered  in  the  case  of  Earle  v.  Gorham  Mfg.  Co., 
2  App.  Div.  460,  37  N.  Y.  Supp.  1037.  As  in  that  case: 

"There  are  several  sums  here  mentioned,  and  there  Is  one  total  sum.  The 
sum  referred  to  In  the  'sale*  clause  Is  clearly  that  total  sum.  •  •  •  The 
Btiid  sum  above  meotloned'  was  not  the  sum  due  on  the  first  unpaid  note  la 
the  default  omnectlon,  and  the  totality  of  the  d^t  In  the  sate  and  payment 
connection.  It  is  plain  that  it  meant  the  total  sum  In  both  connections." 
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Under  the  authority  of  that  case  I  see  no  escape  from  the  conclu- 
sion that  at  the  time  of  the  levy  and  sale  the  jud^ent  debtor  had  an 
interest  in  the  chattels  which  could  be  seized  and  sold  under  execu- 
tion, and  the  plaintiff  had  at  the  time  no  right  to  possession. 

The  action  for  conversion  will  therefore  tiot  lie,  and  the  judgment 
must  therefore'  be  reversed,  and  the  complaint  dismissed,  with  costs  to 
appellants.  All  concur. 


PORTER  T.  CASUALTY  CO.  OF  AMDBICA- 
(Snpreme  Court,  A{^Iate  Term.   December  22,  1900.) 

jTIDaiaSHT  (f  608*>-SnCCE88ITB  AcnONB— iNDKMNirt  iHBCBAirOE. 

Under  a  policy  providing  for  a  weekly  indemnity  to  Inanred  In  case  of 
Bldoieaa,  not  exceeding  26  we^s,  a  Jndgmoit  for  tbe  omoant  doe  for  20 
weeka,  by  reason  of  8i<^ne8s,  la  no  bar  to  an  action  to  recover  for  6  weeks' 
sickness  accruing  Immediately  after  the  20  weeks  recovered  for,  since  a 
canse  of  action  arose  for  default  of  payment  of  any  1  week,  subject  to  the 
rule  that  all  prior  defaults  In  payment  be  Included  In  one  actl<Hi. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent.  Dig.  1 1118;  Dec.  Dig. 
|608.»] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Thomas  J.  Porter  against  the  Casualty  Company  of 
America.  From  a  judgment  dismissing  the  complaint,  defendant  ap- 
peals. Reversed,  and  new  trial  ordered. 

Argued  before  GIEGERICH,  GOFF,  and  LEHMAN,  JJ. 

Oscar  B.  Thomas,  for  appellant. 

Ralph  W.  Botham  (Edward  C.  Solist,  of  counsel),  for  respondent. 

GIEGERICH,  J.  The  action  was  brought  to  recover  the  sinn  of 
$150,  for  a  balance  of  6  weeks'  indemnity  of  $25  per  week  claimed  to 
have  accrued  under  a  policy  of  insurance  covering  sickness  and  acci- 
dent, which  6  weeks'  mdemnily  accrued  after  the  commencement  of 
a  former  action  in  which  indemnity  for  a  period  of  20  weeks  had  been 
recovered. 

The  policy  is  not  in  evidence ;  but  the  provisions  thereof  set  forth 
in  paragraph  2  of  the  complaint  are  admitted  by  the  answer.  Accord- 
ing to  such  provisions  the  defendant  was  to  pay  the  plaintiff  a  "week- 
ly indemnity"  of  $25  in  the  event  of  disability  of  the  kind  specified  for 
the  period  of  such  disabiHty,  not  exceeding  26  weeks.  On  February 
20, 1908,  the  plaintiff  brought  an  action  in  the.  Supreme  Court  for  the 
sum  of  $500,  claimed  to  be  due  for  a  period  of  disability  of  exactly  20 
wedcs,  beginnin^r  September  24, 1907,  and  later  recovered  judgment  fgr 
the  amount,  which  the  defendant  paid. 

The  court  in  this  case  has  decided  that  such  former  recovery  is  a 
bar  to  .this  action.  We  cannot  ag«e  with  that  conclusion.  The  de- 
fendant botmd  itself  to  make  a  "weekly  indemnity"  of  $25.  This, 
standing  alone,  may  fairly  be  construed  as  meaning  that  the  amount 
of  $25  should  be  due  and  payable  each  week,  thus  bringing  the  case 
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within  the  general  proposition  that  each  default  in  the  payment  of 
money  falling  due  upon  a  contract  may  be  the  subject  of  an  inde- 
pendent action,  provided  it  is  brought  before  the  next  installment  be- 
comes, due,  and  with  the  further  limitation  that  each  action  should 
include  everv  installment  due  when  it  is  commenced,  unless  a  suit  is 
pending  at  the  time  for  the  recovery  thereof.  I<orillard  v.  Clyde,  122 
N.  Y.  41,  45,  26  N.  E.  292,  19  Am.  St  Rep.  470.  In  this  view,  and 
under  the  above  rule,  the  former  recovery  is  not  a  bar  to  this  action. 

When  the  entire  policy  is  before  the  court,  there  may  be  discovered 
other  provisions  inconsistent  with  the  construction  we  now  place  upon 
the  portion  of  it  before  us,  or  that  may  constitute  a  defense  to  the  ac- 
tion on  the  ground  that  it  was  not  begun  soon  enough;  but,  as  the 
polic]^  was  not  placed  in  evidence,  such  points  cannot  be  detenniii«I 
on  this  appeal. 

The  judgment  must  therefore  be  reversed,  and  a  new  trial  ordered^ 
with  costs  to  the  appellant  to  abide  die  event.  All  concur. 


WHEW  tax  V.  McLERNON  REALTY  &  CX)NST.  CO. 
(SaiH^e  Court,  Appelate  Term.  December  22,  1909.) 

Bboeebs  (S  55*)  — Bionr  ro  CouMtssioNft— PBOcuBina  Cause. 

Where,  After  calling  fhe  attention  of  the  president  of  a  corporatloD 
owning  property  to  the  possibility  of  arranging  an  exchange  of  such  prop- 
erty with  another  person,  the  brok«r  never  Introduced  the  parties  to  the 
exchange,  never  saw  defendant's  officers  thereafter,  and  the  contract  was 
actually  made  thereafter  on  different  terms  and  after  n^otiatlons  through 
another  broker,  the  first  broker  was  not  oititled  to  commissions. 

[E)d.  Note. — For  other  caaeH,  see  Brokers,  Cwit  Dig.  Sg  83-84 ;  Dec.  Dig. 
S55.*] 

.  Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Walter  Whewell  against  the  McLemon  Realty  &  Con- 
struction Company.  From  a  judgment  for  plaintiff,  and  an  order  de- 
nying a  new  trial,  defendant  appeals.  Reversed,  and  new  trial  ordered. 

Argued  before  GIEGERICH,  GOFF,  and  LEHMAN,  JJ. 

Crane  &  Baer  (S.  Clinton  Crane,  of  counsel),  for  appellant. 
Charles  V.  Halley,  Jr.,  for  respondent. 

LEHMAN,  J.  The  plaintiff  has  recovered  a  judgment  for  services 
rendered  as  a  broker  in  effecting  an  exchange  of  real  property.  There 
is  no  dispute  that  plaintiff  was  employed  by  the  defendant  to  negotiate 
an  exchange  of  its  property  for  certain  property  of  one  Bancroft,  and 
there  is  no  dispute  that  an  exchange  of  these  properties  was  finally 
consummated;  but  the  plaintiff  has  failed  to  show  that  he  was  the 
producing  cause. 

The  plaintiff  testified  that  he  and  his  agent  called  the  defendant's 
attention  to  the  possibility  of  arranging  an  exchange  of  property  with 
Bancroft,,  ;an4  that  the  defendant's  president  said  mat  he  was  satisfied 
with  the  terms  proposed,  and  would  call  the  next  day  to  fix  a  day  for 
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making  the  contract.  But  on  this  point  he  was  contradicted,  not  only 
by  the  defendant's  president,  but  also  by  his  own  partner,  who  was 
present  at  the  interview,  and  who  testified  that  the  president  stated  that 
he  must  see  his  son,  who  was  interested  in  the  property.  In  any  event, 
it  appears  that  the  plaintiff  never  introduced  the  parties  to  the  ex- 
cbat^,  never  saw  the  defendant's  officers  thereafter,  and  that  the  con- 
tract actually  made  thereafter  was  made  on  different  terms  and  after 
negotiations  through  another  broker.  Under  these  circtmistances  the 
pl^tiff  has  failed  to  show  that  he  was  the  producing  cause  of  the 
sale.  The  motion  to  dismiss,  made  at  the  close  of  the  trial,  should  h^ve 
been  granted. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event.  All  concur. 


SMITH  T.  OLIVER. 

(SDi»eroe  Court,  Appellate  Term.   December  22,  1909.) 

L  JuDOicBNT  (I  943*)— AonoK  ON  Fobhon  Judgiuht— Bvidkhck— Sebviob  or 
Pbocess. 

In  an  action  on  a  foreign  Judgment,  where  a  certified  copy  of  the  rec- 
ord, in  evidence,  contained  no  recital  or  proof  that  process  bad  been 
served  on  defendant,  or  that  he  appeared,  but  did  show  that  when  the 
Judgment  was  rendered  he  waa  not  a  resident  of  that  state,  and  that  he 
did  not  aKwar,  it  was  error  not  to  allow  him  to  prove  that  he  was  never 
a^mA  with  papws  In  that  action, 

[Ei.  Note. — For  other  cases,  see  Judgment,  Dec.  Dig.  |  943.*] 

2.  JUDOHENT  (I  818*)— AcnOK  OR  FOBEIGN  JUDOMEKT— ATTACHUEKT— PEB- 
BORAI.  JlTDOmNT. 

In  an  action  on  a  foreign  Judgment  where  It  appeared  that  certain 
property  was  attached  and  sold  as  belonging  to  defendant,  but  It  did  not 
appear  that  be  was  served  with  process,  the  Judgment  bound  only  the 
pnqptfty  attached,  and  formed  no  baala  for  a  personal  Judgmoit 

[Ed.  Note.— For  other  cases,  see  Judgment,  Dec.  Dig.  i  818.*] 

^peal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Elmer  H.  Smith  against  Albert  Oliver.   Judgment  for 
plaintiff,  and  defendant  appeals.   Reversed,  and  new  trial  ordered. 
Argued  before  GIEGERICH,  GOFF,  and  LEHMAN.  JJ, 

Henry  C.  Hunter,  for  appellant. 

Cohen  Bros.  (Harold  H.  Cohen,  of  counsel),  for  respondent 

GIEGERICH,  J.  The  action  is  to  recover  the  balance  upon  a  judg- 
ment alleged  to  have  been  obtained  by  the  plaintiff  against  the  defend- 
ant in  an  action  in  the  Second  district  court  of  the  aty  of  Newark, 
state  of  New  Jersey. 

The  plaintiff  introduced  in  evidence  a  certified  copy  of  the  record 
in  the  New  Jersey  action.  This  record  contained  no  recital  nor  proof 
that  process  of  any  sort  in  that  action  was  ever  served  upon  the  de- 
fendant, or  that  he  appeared  in  such  action.   It  was  therefore  error 
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for  the  trial  justice  to  refuse  to  allow  the  defendant  to  prove  that  he 
was  never  served  with  any  papers  in  that  action.  The  New  Jersey 
record  shows  that  the  defendant  was  not  at  the  time  of  the  rendition 
of  the  judgment  a  resident  of  the  state  of  New  Jersey,  and  that  he 
did  not  appear  in  the  action.  The  only  way,  then,  thai  the  plaintiff 
could  have  obtained  a  personal  judp;ment  there,  which  would  have  been 
binding  upon  the  defendant  in  this  state,  was  by  personal  service  of 
the  process  within  the  state  of  New  Jersey.  N.  Y.  I*.  Ins.  Co.  v. 
AitJcin,  125  N.  Y.  660,  at  pages  674,  675,  26  N.  E.  732,  and  cases  there 
cited. 

In  this  New  Jersey  action  certain  property  was  seized  by  writ  of 
attachment  and  sold  as  belonging  to  the  defendant ;  but,  since  it  does 
not  appear  that  he  was  served  with  process,  the  judgment  is  effectual 
to  bind  only  such  property  of  the  defendant  as  was  found  within  the 
jurisdiction.  It  can  form  no  basis  for  a  personal  judgment.  Ward  v. 
Boyce,  153  N.  Y.  191, 195,  46  N.  E.  180,  36  L.  R.  A.  549. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event.  All  concur. 


MILLER  T.  PBELMUTTEE  et  at 

(Supreme  Court,  An>enate  Term.  December  29,  1800.) 

Tbiai.  <S  29*) — Conduct— Rbuarks  by  Coubt. 

A  remark  by  the  court,  in  reply  to  a  request  to  charge  that  there  was 
no  proof  of  damages,  that  "the  Jnry  will  remember  the  evidence  of  the 
plaintiff,"  was  groimd  for  reversal,  where  plalntltrs  evidence  <m  this  pc^t 
had  been  atrlcken  out  . 

[Ed.  Note.— For  othor  cases,  see  Trial,  Cent  Dig.  {|  80-64,  508;  Dec 
Dig.  8  29.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Jacob  Miller  agaiifst  Cuno  Perlmutter  and  another.  From 
a  judgment  for  plaintiff,  and  an  order  denying  a  new  trial,  defendants 
appeal.  Reversed. 

Argued  before  GIEGERICH,  GOFF.  and  LEHMAN,  JJ. 

Herman  Gottlieb,  for  appellants. 
Max  D.  Steuer,  for  respondent. 

PER  CURIAM.  Defendants  engaged  plaintiff  under  a  written  con- 
tract to  work  for  them  as  a  designer  from  December  4,  1905,  to  No- 
vember 1,  1906,  at  $30  a  week  up  to  July  1,  1906,  and  from  there- 
after at  $35.  Plaintiff  continued  m  this  employment  up  to  May  15th, 
at  which  time,  he  alleges,  he  was  unjustly  discharged  and  threatened 
with  physical  violence.  The  defendants'  contention  is  that,  refusing 
to  comply  with  certain  reasonable  regulations  and  requests,  he  became 
insolent  and  walked  out.  It  is  undisputed  that  about  a  week  later  plain- 
tiff returned  at  cotuisel's  suggestion  and  offered  to  continue  in  his 
employment,  but  was  refused  for  the  reason  that  another  designer  had 
already  been  retained  at  a  higher  salary.    About  June  26th  plaintiff 
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then  went  into  business  for  himself  with  a  partner,  each  contributing 
$1,000  to  the  firm. 

The  testimony  was  conflicting  as  to  the  breach  of  contract,  the  plain 
tiflf  bein^  his  only  witness,  and  the  Jury  returned  a  verdict  for  the 
plaintiff  m  the  sum  of  $870,  the  full  amount  of  salary  unpaid  under  the 
contract,  tog-ether  with  a  deposit  of  $100  made  by  plaintiff  upon  the 
sigfning  of  contract.  Upon  the  plaintiff's  cross-examination  counsel 
for  defendants  offered  in  evidence  a  written  statement,  made  by  plain- 
tiff to  Bradstreet's  Agency,  by  which  it  was  attempted  to  show  that 
plaintiff  was  the  financial  gainer,  even  though  the  jury  should  find  he 
had  been  discharged.  At  this  point  the  following  appears  in  the  rec- 
ord: 

What  Is  (he  matter  with  your  memoryT  A.  Well,  I  cannot  ten  erery- 
thlnc.  We  did  not  make  any  money. 
"Mr.  Gottlieb:  I  move  to  strike  that  answer  ont 

"The  Conrt:  It  all  stanOfl,  with  the  exception  of  the  statement  that  he  did 
DOt  make  any  mon^. 
**Mr.  Steaer:  I  except  to  striking  that  part  ont" 

This  is  the  only  place  at  which  testimony  was  offered  that  plaintiff 
made  no  money  after  May  15,  1906.  Among  the  defendants'  requests 
to  charge,  counsel  requested  the  court  to  charge  that  there  was  no 
proof  that  plaintiff  had  sustained  a  loss  from  June  26  to  December  1, 
1906,  to  which  the  court  replied : 

"The  Court:  The  Jury  will  remember  the  evidence  of  the  t^alntUT,  wherein 
he  stated  that  for  the  period  of  time  when  he  went  Into  bVBlnen,  after  tlie 
alleged  discharge,  he  made  no  money. 

"Mr.  Gottlieb:  There  Is  no  such  evidence.  Your  Honor  struck  It  all 
ooL   •  • 

In  view  of  the  weight  given  by  a  jury  to  the  expressions  of  the 
court,  especially  upon  matters  of  evidence,  after  a  trial  in  which  many 
irreconcilable  facts  and  cross-accusations  have  been  introduced  by 
both  sides,  it  can  hardly  be  questioned  that  the  foregoing  statement  by 
the  court  would  seriously  tend  to  mislead  the  jury  upon  a  very  material 
point,  namely,  that  of  damages.  For  that  reason,  and  others,  which 
it  is  not  necessary  to  discuss,  it  is  but  justice  to  require  that  the  judg- 
ment and  order  appealed  from  be  reversed,  and  a  new  t'rial  ordered. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellants 
to  abide  the  event 


SAMUBLSON  T.  MATER. 
(Saprerae  Court,  Appellate  Term.   December  29,  1809.) 
1.  CouBTs.(S  ISd^y-Hsw  YosK  Municipal  CouBT—CouFLAiNT— Oral  Di- 

MUBBEB. 

Under  Unnlclpal  Court  Act  (Lews  1002.  p.  1538,  c.  680)  {  149,  requiring 
the  complaint  to  state  In  plain  and  direct  manner  the  facts  constituting 
the  cause  of  action,  an  oral  complaint,  alleging  "work,  labor,  and  serrlces 
rendered  and  materials  fumLsbc^,"  Is  defective  on  Its  face^  and  a  motion 
to  dismiss  on  the  ground  that  It  fails  to  state  facts  sufficient  to  state  a 
cause  of  actiou,  treated  as  a  demurrer,  must  be  granted. 

lEd.  Note.— For  other  cases,  see  Courts,  Dec.  Dig.  S  1S9.«] 
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2l  Pleadjitg  a  S13*)— "Bill  or  Pabtioulabs"— Officb. 

The  office  of  a  "bill  of  particulars"  Is  to  amplify  a  pleading,  and  to  in- 
form the  party  with  reasouable  certainty  of  the  nature  of  the  claim  made 
a^inst  It ;  but  It  forms  no  part  of  the  pleading,  nor  of  the  Judgment  roll, 
and  It  may  not  he  resorted  to  In  aid  of  a  complaint  wholly  deficient  In 
stating  facts  on  which  a  recovery  may  be  based. 

[Ed.  Note.-^or  other  cases,  see  Pleading,  Cent  Dig.  {  M9;  Dec.  Dlff. 
I  313.* 

For  other  dcflnlttons,  see  Words  and  Phrases,  vol.  1,  pp.  786-797;  toI. 
8.  p.  7590.] 

3.  Pleading  (f  34*)— Sufficibnct— Objectiobb. 

When  objection  Is  made  to  tbe  sufflcleucy  of  the  pleadings  in  an  inferior 
court,  they  are  governed  by  the  same  rules  as  in  other  courts. 
[Ed.  Note.— For  other  cases^  see  Pleading,  Dec.  Dig.  8  34.*] 

4.  CouBTB  (1190*)— New  Xobk  Munioipai.  Covbiv-Complaikt— Aideb  bt  Veb- 

WCT. 

Tbe  denial  of  a  motion  to  dismiss  the  complaint  in  the  Municipal  Court, 
alleging  "work,  labor,  and  services  veaHenA  and  materials  furnished,"  on 
the  ground  that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  cannot  be  disregarded  on  appeal  from  a  Judgment  for  plaiaUET; 
such  a  complaint  being  so  defective  as  to  make  It  Impossible,  In  a  subse- 
quent action  between  the  parties  for  the  same  cause  of  action,  to  deter- 
mine what  issues  were  tried. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec  Dig.  |  190;*] 

Lrtiman,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  Hyman  Samuelson  against  Carrie  Mayer.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Reversed,  and  new  tried  or- 
dered. 

Argued  before  GIEGERICH,  GOFF,  and  LEHMAN,  JJ. 

Abraham  Oberstein,  for  appellant 
Julius  Blumofe,  for  respondent 

GIEGERICH,  J.  The  complaint  in  this  action  was  oral,  and  was  as 
follows : 

"Work,  labor,  and  services  rendered  and  materials  furnished.** 

A  bill  of  particulars  was  demanded  and  furnished,  which  stated  that : 

"In  and  About  the  month  of  February,  1909,  plaintiff  i)erformed  labor  and 
furnished  materials  to  and  for  the  defendant  at  her  request,  consisting  of 

*  •  ♦ ,  of  the  agreed  price  and  value  of  $165.  That,  besides  the  labor  and 
materials  aforesaid,  this  plaintiff,  at  defendant's  request,  furnished  materials, 

*  *  *  including  painting,  *  *  *  of  the  reawiaable  value  (naming  each 
Iton),  the  sum  total  amounting  to  $217." 

At  the  opening  of  the  trial  the  defendant  moved  to  dismiss  the  com- 
plaint upon  the  ground  that  it  failed  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  This  motion  was  promptly  denied,  and  an  ex- 
ception taken.  The  defendant  then  proceeded  to  trial  upon  the  express 
statement,  made  by  the  court,  that  the  trial  should  be  without  prej- 
udice to  the  motion. 

It  was  held  in  Morris  v.  Hunken,  40  App.  Div.  129,  67  N.  Y.  Supp. 
712,  that  a  motion  in  the  Municipal  Court  to  dismiss  a  complaint  for 
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failure  to  state  facts  sufficient  to  constitute  a  cause  of  action,  where 
no  written  demurrer  has  been  interposed,  may  be  made,  and  "should 
be  treated  as  a  demurrer";  and  this  decision  was  followed  by  this  court 
in  Rogers  v.  Fine,  49  Misc.  Rep.  633,  97  N.  Y.  Supp.  1004.  See.  also, 
Thomas  v.  Smith,  75  Hun,  573,  27  N.  Y.  Supp.  589.  It  needs  no  ci- 
tation of  authority  to  show  that  the  complaint  herein  entirely  failed  to 
state  a  cause  of  action.  It  utterly  fails  to  comply  with  the  requirements 
of  section  149  of  the  Municipal  Court  act  (Laws  1902,  p.  1538,  c.  580) 
which  states  that  "the  complaint  must  state  in  a  plain  and  direct  man- 
ner the  facts  constituting  the  cause  of  action,"  and  its  defects  are  so 
patent  that  they  need  not  be  specifically  pointed  out. 

Treating  the  motion  made  to  dismiss  as  a  demurrer,  it  should  have 
1)een  granted,  and  the  plaintiff  allowed  to  amend  (Morris  v.  Hunken; 
Rogers  v.  Fine,  supra),  unless  we  can  hold  that  the  bill  of  particulars 
filed-is  to  be  considered  as  a  part  of  the  complaint,  and  this  we  cannot 
do.  "It  is  not  the  office  of  a  bill  of  particulars  to  state  the  grounds  up- 
on which  the  plaintiff  claims  to  recover,  but  only  to  point  out  the  terms 
and  particulars  embraced  in  his  claim,  so  as  to  identify  them."  Sea- 
man V,  Low,  4  Bosw.  337.  The  office  of  a  bill  of  particulars  is  to 
amplify  a  pleading  and  to  inform  a  party  with  reasonable  certainty  of 
the  nature  of  the  claim  made  by  his  adversary.  Taylor  v.  Sec.  M,  L. 
Co.,  73  App.  Div.  319,  323,  76  N.  Y.  Supp.  671.  In  other  words,  a  bUl 
of  particulars  goes  to  relieve  the  uncertainty  or  indefiniteness  of  the 
-complaint.  "A  bill  of  particulars  does  not  constitute  a  cause  of  action, 
tior  can  it  change  it,"  Dij^on  v.  Bunnell,  52  Misc.  Rep.  560,  102  N. 
Y.  Supp.  775,  "A  bill  of  particulars  may  not  be  resorted  to,  to  enlarge 
the  grounds  of  recovery,  nor  can  it  be  made  use  of  to  change  the  cause 
of  action,  or  enlarge  the  defense  set  up  in  the  answer."  Beadleston  & 
Woerz  V.  Furrer,  102  App.  Div.  544,  92  N.  Y.  Supp.  879,  882. 

In  the  case  of  American  Broom  &  Brush  Co.  v.  Addidces,  19  Misc. 
Rep.  3n,  42  N.  Y.  Supp.  871,  which  was  an  appeal  from  a  Municipal 
■Court  judgment,  the  bill  of  particulars  contained  a  demand  founded 
upon  an  account  stated  for  goods  sold  prior  to  the  date  of  the  trans- 
actions set  forth  in  the  complaint,  and  such  demand  was  proven  by  tes- 
timony taken  over  objection  to  its  materiality  and  relevancy  only,  and 
no  amendment  to  the  complaint  was  asked  for  or  made.  It  was  there 
held,  Mr.  Justice  Bischoff  writing  the  opinion  for  this  court,  that : 

"The  complaint  contained  no  such  demand,  which  is  in  nature  distinct  from 
the  cause  of  action  alleged  for  goods  sold  and  delivered  after  tlie  date  of  the 
suited  account ;  and  the  bill  of  particulars,  In  so  far  as  it  attempted  to  enlarge 
the  canse  of  action  was  without  force,  and  did  not  support  the  admlaslon  of 
evidence  aa  to  matters  beyond  the  scope  of  the  pleadings  when  that  evidence 
vas  challenged.  The  c^ce  of  «  bill  of  particolars  Is  to  famish  the  details  of 
Uie  cauM  of  action ;  but  the  cause  of  action  Its^  la  defined  only  hy  the  com- 
plaint, wIthoDt  regard  to  the  btll  of  particulars,  which  Is  not  a  pleading,  nor 
part  of  the  leoord,  nor  of  the  judgment  roll." 

See,  also.  Spies  v.  Michelson,  15  Misc.  Rep.  416,  36  N.  Y.  Sui^. 
619 ;  Donald  v«  Gearhardt,  42  Misc.  Rep.  269,  86  N.  Y.  Supp.  598. 

It  is  clear  from  the  foregoing  decision  that,  if  a  complaint  fails  to 
state  a  cause  of  action  in  its  inception,  one  cannot  be  spelled  into  it  by 
means  of  a  bill  of  particulars,  nor  can  a  bill  of  particulars  be  resorted 
io  in  aid  of  a  c<»nplaint  which  is  wholly  deficient  in  stating  facts  upon 
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which  a  recovery  may  be  based.  When  objection  is'  made  to  the  suf- 
ficiency of  the  pleadings  in  an  inferior  court,  they  are  to  be  governed 
by  the  same  rules  as  in  other  courts.  Stone  v.  Case,  13  Wend.  283 ; 
State  Board  of  Pharmacy  v.  Davey,  56  Misc.  Rep.  568,  107  N.  Y. 
Supp.  46.  Was  the  denial  of  the  motion  to  dismiss  the  complaint, 
which  was  clearly  error,  of  such  a  technical  character  that  this  court 
may  disregard  it  and  affirm  the  judgment?  I  think  not.  As  we  have 
seen,  a  bill  of  particulars  forms  no  part  of  the  pleadings,  nor  of  the 
judgment  roll.  Arrow  S.  S.  Co.  v.  Bennett,  86  N.  Y.  Supp.  948.  It 
is  not  evidence  in  the  case,  unless  properly  introduced  as  such.  In  a 
subsequent  action  between  the  same  parties  for  the  same  cause  of  ac- 
tion, it  would  be  impossible  to  show,  by  the  introduction  of  the  judg- 
ment roll  in  this  action,  with  the  complaint  unamended  and  in  the  form 
held  sufficient  by  the  court  below,  what  the  issues  were  that  were  tried 
herein,  and  a  plea  of  res  adjudicata  would,  therefore,  be  of  no  avail. 
It  was,  therefore,  of  the  utmost  importance  to  the  defendant  that  the 
complaint  should  state  the  cause  of  action  relied  upon  by  the  plaintiff 
as  a  basis  for  his  recovery,  and  the  defendant's  attorney  had  a  r^lit 
to  rely  upon  his  motion,  and  its  denial  by  the  court  below  is  such  error 
as  calls  for  a  reversal. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  abide  the 
event. 

GOFF,  J.,  concurs.  LEHMAN,  J.,  dissents. 


SINGER  et  «I.  T.  MAIMIN. 
(Snprane  Oonrt,  Appellate  Tmu.  December  29,  1909.) 

1.  JuDoioarr  188*)— Opening  DsrAuiff. 

Jadgmaits  by  d^nlt  are  not  to  be  opraed  aa  of  ooura^  and  tbe  movlnf 
party  most  iw«8eiit  a  fuU  statement  of  the  drcomstanceB  wUdi  led  to 
tbe  taking  of  a  Judgment  against  him  without  his  knowledge. 

[Ed.  Note.— Fot  other  caaee^  see  Judgment;  Gent  Dig.  H  2tt-3Sl,  2S4 ; 
Dec.  Dig.  i  138.*} 

2,  JUDGMBNT  (I  14S*)— OPCHinO  DXPAUIT— BZOUSB  lt)B  DETAUItt. 

Where  anaw»  of  ready  waa  made  la  a  canae  on  the  call  of  the  calendar 
Hay  28th.  and  Jadgment  1^  default  was  taken  June  16th,  after  Uie  usual 
pnbllcatlon  of  the  day  calendar,  affidavits  lowing  merely  tbat  on  June 
8d  d^iendant  started  on  a  trip  on  tbe  advice  of  his  physician,  and  tbat  be 
did  not  return  until  July  11th,  and  that  he  "had  no  Idea  that  the  case 
would  possibly  be  reached  In  Jun%"  does  not  entitle  defendant  to  have  tbe 
default  opened. 

[Ed.  Note.— For  other  cases,  see  Jndgmeni;  Goat  Dig.  t|  269^  270^  272- 

281 ;  Dec.  Dig.  %  148.*] 

■  Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Samuel  J.  Singer  and  others  against  Hyman  Maimin. 
From  an  order  granting  defendant's  motion  to  have  a  judgment  taken 
by  default  opened,  plaintiffs  appeal.  Reversed. 

Argued  before  GIEGERICH,  GOFF,  and  LEHMAN,  JJ. 


*Tor  oUi*r  cmm  im  mim  bvic  a  |  muvbsb  Id  Dm.  4  Am.  Digi.  1M7  to  date,  A  Rep'r  IndezM 
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Wahle  &  Kringel  (Charles  G.  F.  Wahle,  of  counsel),  for  appellants. 
Reuben  M.  Cohen,  for  respondent. 

GIEGERICH,  J.  This  cause  appeared  upon  the  call  calendar  of 
the  City  Court  for  the  28th  day  of  May,  1909,  and  was  answered  ready, 
though  it  does  not  appear  from  the  papers  by  whom  the  answer  was 
made.  It  later  am>eared  upon  the  calendar  printed  in  the  New  York 
Law  Journal  of  Tuesday,  June  15th,  under  the  head  of  cases  to  be 
added  to  the  day  calendar  of  the  day  following.  On  June  16th  it  ap- 
peared upon  the  day  calendar  for  that  day,  and  an  inquest  was  ordered 
upon  the  failure  of  the  defendant  to  appear  on  the  call  of  the  calendar, 
llie  inquest  was  taken  on  June  24th,  and  a  copy  of  the  jud^ent  was 
served  upon  the  attorney  for  the  defendant  on  June  26th.  Thereafter 
the  present  motion  was  made  to  open  the  default  and  vacate  the  judg- 
ment, and  the  motion  was  granted  upon  condition  that  the  defendant 
pay  to  the  plaintiffs  or  deposit  with  the  city  chamberlain  the  amount  of 
the  taxable  costs  of  the  action  to  that  time,  t(^^her  with  $10  costs  of 
the  motion.  From  the  order  granting  the  motion  upon  these  terms, 
this  ai^eal  is  taken. 

The  defendant,  in  his  affidavit,  533^3  that  he  went  to  Europe  on  June 
3,  1909,  under  the  advice  of  his  physician,  and  did  not  return  until 
July  11th  following,  and  that  when  he  left  on  that  trip  he  "had  no  idea 
that  this  case  would  possibly  be  reached  in  June."  He  says  nothing 
whatever  concerning  his  knowledge  or  information  with  regard  to  the 
position  of  the  case  on  the  calendar,  upon  which,  as  above  stated,  the 
case  had  been  already  called  and  answered  ready.  The  attorney  for 
the  defendant  is  also  venr  indefinite  in  his  affidavit,  though  much  more 
precise  in  his  brief,  in  which  many  statements  of  fact  are  contained  for 
which  we  have  been  unable  to  find  any  evidence  in  the  record.  In  his 
affidavit  he  says  that,  after  being  served  with  the  copy  of  the  judg- 
ment, he  made  inquiries  and  learned  for  the  first  time  that  the  case 
had  appeared  upon  the  calendar  of  Part  3  of  the  City  Court  on  June 
16, 1909,  and  had  been  marked  for  inquest.  He  says  nothing  whatever 
concerning  its  appearance  on  the  call  calendar  of  May  28th,  nor  of  its 
previous  publication  m  the  Law  Journal.  He  savs  that  he  made  no 
examination  of  the  calendar  during  the  month  of  June,  because  he  was 
under  the  impressitm  that  only  short  causes  were  to  be  tried  during 
that  month. 

Where  a  judgment  is  taken  by  default,  and  any  reasonable  excuse 
for  failure  to  appear  is  shown,  the  court  will  undoubtedly  be  disposed 
to  grant  the  motion  upon  proper  terms,  where  it  is  satisfied  of  the  good 
faith  of  the  party  in  default.  But  judgments  are  not  to  be  opened  as 
a  matter  of  course,  and  the  moving  party  is  certainly  under  the  obliga- 
tion to  present  a  full  and  frank  statement  of  the  circtmistances  which 
led  to  the  taking  of  judgment  against  him  without  his  knowledpfe.  In 
the  present  case  this  was  very  manifestly  required  by  the  peculiar  cir- 
cumstances. The  case  was  called  and  marked  ready  on  the  28th  of 
May,  and  might  have  been  reached  and  disposed  of  during  the  follow- 
ing month.  But  the  defendant  leaves  for  Europe  on  June  3d,  suffering 
a  default,  which  he  has  succeeded  in  having  opened  practically  as  a 
matter  of  course,  thus  carryii^  the  cause  over  to  the  fall  term.  Un- 
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der  such  circumstances  the  court  ought  to  be  very  fully  satisfied,  be- 
fore it  opens  the  default,  that  it  was  not  deliberately  suffered.  I  am 
of  the  opinion  that  the  papers  before  the  court  upon  this  application  do 
not  sustain  the  order  as  an  exercise  of  judicial  discretion.  Prater  v. 
Beardsley,  138  App.  Div.  692,  118  N.  Y.  Supp.  282;  Oews  v.  Peper, 
112  App.  Div.  480/  98  N.  Y.  Supp.  404. 

I  think,  therefore^  that  the  order  should  be  reversed,  ,with  $10  costs 
and  disbursements,  with  leave,  however,  upon  payment  thereof ,  to  re- 
new the  motion  at  Special  Term  on  additional  papers  within  10  days 
after  service  of  a  copy  of  the  order  to  be  entered  hereon,  with  notice 
of  entry  thereof.   All  concur. 


WHEELER  T.  WOODS. 

(Supreme  Goart,  Appellate  Tenu.  December  22,  1909^) 

L  ICarbb  AND  Sebvart  Q  9*)— Bbnbvax.  or  BHPLOTiCKETT— Waimw  Ooxr* 
TBAOr— Subsequent  Obai.  Oonteaot. 

Plaintiff,  an  actor,  upon  the  termination  of  a  written  contract,  orally 
agreed  to  continue  to  act  in  New  York  City  for  four  weeks.  Subseqawtly 
be  was  requested  by  defendant  to  play  In  Chicago  for  two  weeks.  Be  re- 
ceived compensation  for  the  first  week,  and  participated  la  the  perform- 
ances up  to  and  including  Wednesday  nlgbt  of  the  second  week,  when  the 
play  was  <dosed  and  the  company  disbanded.  Held,  in  an  action  to  re- 
ooTw  full  compemsatlon  for  the  second  week,  that  plalntHTs  right  of  re- 
covery arose,  not  upon  the  written  contract,  nor  upon  the  vnbseqiieDt  oral 
agreement  to  contlnne  performance,  but  upcu  defendant's  request  that 
he  go  to  Chicago  and  play  for  two  weeks ;  that  engagement  being  a  new 
and  Independent  contract. 

[Ed.  Note.— For  other  case^  see  Master  and  Servant,  Gent  Dig.  I  111 
Dec.  Dig.  I  ».•] 

3.  CORTBACTB  <|  803*}— OONDITIONB  PRECEDIHT— FAILUBB  TO  PEBFOBSI— EX- 
CUSES. 

A  party  to  a  contract  cannot  avail  himself  of  the  nonperformance  of  a 
condition  precedent  as  a  defense  In  an  action  on  the  contract,  where  be 
has  bimaelf  occasioned  the  nonperformance. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  |  1424 ;  Dec.  Dig. 
i  803.»] 

3.  WoBK  AKD  Labor  ({  14*)— Coktbact  to  Pat  Specitio  Suk— Quaittuh  Mek- 

UIT. 

Where  a  person  bound  himself  to  pay  a  qtecific  sum  for  a  we^'s  work, 
and  prevented  the  performance  of  the  contract  by  the  other  party,  the 
question  of  quantum  meruit  did  not  arise. 

[Ed.  Note. — For  other  casei,  see  Work  and  Labor,  Cent  Dig.  |  82;  Dec. 
Dig.  S  14.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Van  Rensselaer  Wheeler  against  Albert  H.  Woods. 
Judgment  for  plaintiff,  and  defendant  appeals.  Affirmed. 
Argued  before  GIEGERICH,  GOFF,  and  LEHMAN,  JJ, 

Henry  J.  Goldsmith,  for  appellant. 
Robertson  Honey,  for  respondent. 

*For  oUter  caMi  Me  lams  toplo  ft  |  mniBBB  In  Dec.  ft  Am.  DIgi.  1907  to  datt,  ft  Bap'r  Indama 
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GOFF,  J.  The  writing  referred  to  as  the  contract  of  January  5th 
was  relevant  only  to  show  the  initial  relations  of  the  parties  and  the 
compensation  fixed  for  plaintiff's  services  as  an  actor.  About  the  ex- 
piration of  the  term  of  employment  fixed  this  contract,  plaintiff 
spdce  to  defendant  about  a  continuance  of  his  employment  Defend- 
ant said: 

"I  want  you  to  stay  down  there  (Weber's  Theater,  New  Tork)  a>  long  as" 
joaHke.** 

And  plaintiff  answered : 

Tet7  w^,  I  will  for  four  weeks  either  way  for  no  reason  wbaterer." 

And  defendant  replied: 

"That's  all  right  as  long  as  we  do  buBlness." 

After  the  expiration  of  some  weeks  defendant  requested  plaintiff  to 
go  witii  the  company  and  play  for  two  weeks  in  Chicago.  Plaintiff 
did  so.  For  the  first  week  he  received  his  compensation.  In  the  sec- 
ond wedc  he  participated  in  six  performances,  up  to  and  including 
Wednesday  night.  After  tiiat  the  play  was  closed,  and  die  company 
disbanded,  for  the  reason  that  the  authorities  of  Chicago  refused  per- 
mission for  the  removal  of  the  scenery.  Plaintiff  demanded,  and  sub- 
sequently sued  for,  his  full  compensation  for  the  week. 

The  question  of  plaintiff's  right  to  recover  arises,  not  upon  the  writ- 
ten contract,  nor  upon  the  subsequent  oral  agreement  to  continue  the 
performance,  but  upon  the  request  of  the  defendant  that  the  plaintiff 
go  to  Chicago  and  play  there  for  two  weeks.  When  defendant  told 
plaintiff  he  wanted  him  to  play  at  the  theater  in  New  York,  and  the 
plaintiff  consented  under  certain  conditions,  that  was  not  an  obliga- 
tion upon  plaintiff  to  play  in  any  other  place  than  New  York.  The 
very  conversation  between  the  parties  at  the  time  demonstrated  the 
unreasonableness  of  defendant's  contention.  The  plaintiff  had  his 
home  in  New  York,  and  playing  in  Chicago  necessarily  would  entail 
upon  hhn  extraordinary  expense.  The  engagement  to  go  to  Chicago 
was  a  new  and  independent  contract  for  two  weeks  at  a  mutually  un- 
derstood compensation  of  $250  per  week.  The  plaintiff  performed 
his  part  for  at  least  half  of  the  week,  and  there  was  not  even  sug^s- 
tion  tiiat  he  was  not  ready  and  competent  to  perform  the  remaining 
lart.  The  failure  to  continue  the  play  was  in  no  sense  attributable  to 
him,  but  wholly  rested  upon  the  defendant's  management,  and  its  fault 
should  not  be  visited  upon  the  plaintiff.  When  defendant  engaged 
plaintiff  to  play  in  Chicago  for  two  weeks,  he  impliedlv  engaged  to  pro- 
vide a  theater  where  the  play  could  be  presented.  That  was  a  condi- 
tion precedent.  It  failed,  and  because  of  its  failure  defendant  cannot 
avoid  responsibility,  on  the  well-established  principle  that  one  cannot 
avul  himself  of  mt  nonperformance  of  a  condition  precedent  who  has 
htmself  ooca^ooed  its  nonperformance. 

The  question  of  quantum  meruit  does  not  arise,  for  the  defendant 
bound  himself  to  pay  a  specific  sum  for  a  week's  work,  and  after  the 
work  had  been  partly  performed  the  plaintiff  was  prevented  from  its 
ccmtinoance  by  tiie  failture  of  the  defendant  to  provide  a  theater.  All 
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disputed  questions  of  fact  were  resolved  in  favor  of  plaintiff  by  the 
trial  justice,  and  the  judgment  should  be  affirmed,  with  costs. 
Judgment  afiirmed,  with  costs.  All  concur. 


KONNT  T.  HAKLBM  SAYINGS  BANK. 

(Snpreme  Court.  Appellate  Term.   December  29,  1909.) 

L  Banks  and  Barking  (§  306*)— 8a tings  Banks— Loss  or  Bank  Book— Pat- 
HENT  or  Deposit  to  Person  Not  Entitled. 

Plaintiff  deposited  moneys  In  defendant  saviDgs  bank,  and,  h^g  anable 
to  write,  slsned  the  bank's  signature  book  with  bis  mark.  Later  be 
learned  to  write,  and  tben  recorded  bla  signature  with  the  bank,  and 
thereafter  drew  three  draft*  on  the  buik,  which  were  paid.  Snbseciiiently 
his  bank  boc*  was  stoloi  from  him,  and  the  tblef  presented  it  to  the 
bank,  and  drew  eleven  drafts  on  the  dq>osit,  rtpilng  plaintiff's  name. 
The  forced  eignatares  did  not  resemble  the  gennine  digna tares  to  the 
three  drafts  drawn  by  plaintiff,  and  the  thief  was  asked  the  test  questloDs 
concerning  plaintiff's  age,  occapatlon,  and  fiunily,  and  answered  them  cor- 
rectly. Plaintiff  visited  the  bank  and  demanded  his  money,  but  was  told 
that  it  had  been  paid  to  the  forger,  and  would  not  again  be  paid.  Hold, 
that  a  verdict  should  not  have  been  directed  for  plaintiff,  bat  that  the 
case  should  have  gwe  to  the  Jury  on  the  question  whether  defendant 
used  due  care  in  the  payment  ot  the  forged  drafts. 

[Ed.  Note.-^For  other  easea,  see  Banks  ud  Banking;  Ceat  Difr  1 1109 ; 
Dee.  Dig.  1 30&*] 

2.  Banks  Ann  Bankhtq  (|  80^— Savihos  Baiik»— AooncrAi,  or  Gaubb  or  Ac- 
tion. 

enters  m  savlnga  bank  defKnitor  bfis  Informed  the  bank  that  bis  book 
has  been  stolen  ftom  him  and  that  he  cannot  produce  It,  and  dsmanda 
peymrat,  which  is  refused,  without'  any  request  for  him  to  comply  with 
the  special  roles  or  by-laws  anOiorised  Banking  Law  (Consc^  Iaws,  c. 
2)  f  152.  forbidding  payment  to'  a  depositor  unless  be  produces  his  pass 
book,  but  authorizing  the  trustees  to  provide  by  their  by-laws  for  pay- 
ments where  pass  books  are  lost,  the  depositor's  cause  of  action  against 
the  bank  accrues  immediately  on  such  refusal. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking;  Cent.  Dig.  I  U8S ; 
Dec.  Dig.  i  306.*] 

Lehman,  3.,  dissenting. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Owen  Kenny  against  the  Harlem  Savings  Bank.  Verdict 
was  directed  for  defendant  (61  Misc.  Rep.  144,  114  N.  Y.  Supp.  749), 
and  plaintiff  appeals.  Reversed. 

Argued  before  GIEGERICH,  GOFF,  and  LEHMAN,  JJ. 

Edward  Mandel  (Samuel  I.  Frankenstein,  of  counsel),  for  appel- 
lant. 

Reuben  Mapelsden  (Herbert  S.  Ogden,  of  counsel),  for  respondent. 

GIEGERICH,  J.  The  plaintiff  de^sited  moneys  in  the  defendant 
savings  bank,  but,  being  unable  to  write,  conld  not  sign  in  the  bank's 
signature  book  except  hy  his  mark.  He  later  learned  to  write  his  name, 
and  then  recorded  his  signature  at  the  bank.  Thereafter,  at  different 
times,  he  drew  three  drafts  on  the  savings  bank,  which  he  presented, 

•For  otW  uMt  aM  mum  tople  *  I  auMBsa  In  Dm.  ft  An.  DIsi.  UOT  to  tMSa,  A  R«*r  Xndexaa 
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and  which  were  duly  paid.  The  last  of  them  was  presented  and  paid 
on  April  22, 1907. 

On  October  19,  1907,  a  draft,  signed  in  the  plaintiff's  name,  was  pre- 
sented at  the  bank  by  one  Farley,  who  also  produced  the  plaintiff's 
bank  book  and  answered  the  test  questions  put  to  him  by  the  paying' 
teller.  Tiiis  draft  was  paid,  and  thereafter  10  other  drafts,  similarly' 
signed,  were  presented  by  Farley,  who  produced  the  bank  bo^  on  each 
occasion,  and  were  paid  to  him.  The  11  drafts  last  mentioned  had 
been  forged  by  Farley,  who  had  got  possession  of  the  bank  book  with- 
out the  plaintiff's  knowledge,  and,  happening  to  be  a  native  of  the  same 
town  in  Ireland,  had  been  able  to  answer  the  teller's  questions  concern- 
ing the  plaintilFs  ^gt,  occupation,  and  family.  The  11  foi^;ed  drafts 
were  paid  between  October  19, 1907,  and  March  20,  1908. 

On  March  S2,  1908,  the  plaintiff  discovered  that  his  bank  book  was 
missing  and  at  once  notified  the  bank.  Farley  was  arrested  upon  the 
complaint  of  an  officer  of  the  bank,  and,  three  days  later,  died  in  the 
Tombs  prison.  The  plaintiff  then  visited  the  bank  again  and  demanded 
his  money,  but  was  told  that  it  had  been  paid  to  Farley,  and  that  the 
bank  would  not  pay  it  over  again.  He  had  previously  informed  the 
bank  that  he  could  not  produce  the  bank  book ;  that  it  had  been  taken 
from  the  locked  drawer  in  which  he  was  accustomed  to  keep.it.  The 
14  drafts,  paid  as  above  mentioned,  were  received  in  evidence,  and  are 
reproduced  in  the  record.  The  signatures  upon  the  3  genuine  drafts 
are  practically  alike.  Those  upon  the  11  forged  drafts  are  also  very 
uniform  and  similar  in  appearance,  one  with  another.  Between  the 
genuine  and  the  forged  signatures  there  is  not  the  slightest  similarity. 

The  only  witness  for  the  defendant  was  its  paying  teller.  He  testi- 
fied that  he  examined  the  signatures  upon  the  forged  drafts  in  each 
instance,  and  compared  them  with  the  signature  on  record  in  the  sig- 
nature book,  and  admitted  that  there  was  a  distinct  difference  between 
the  two,  and  that  on  each  occasion  he  was  doubtful  whether  Farley 
was  the  depositor,  but  paid  him  upon  his  producing  the  bank  book 
and  answenng  the  test  questions,  which,  he  testified,  he  put  to  Farley 
in  every  case.  At  the  close  of  the  case  the  trial  judge  directed  a  ver- 
dict for  the  plaintiff  for  the  amount  of  his  deposit  and  interest,  less  all 
payments  made  both  to  the  plaintiff  and  to  Farley.  The  plaintiff's 
motion  to  go  to  the  jury  upon  the  question  whether  or  not  the  bank 
had  exercised  due  care  was  denied,  and  an  exception  taken. 

I  think  the  court  erred  in  directing  the  allowance  to  tiie  bank  of  the 
payments  made  upon  the  forged  drafts.  I  am  by  no  means  certain  that 
the  plaintiff  was  not  entitled  to  the  £recti<Hi  of  a  verdict  for  the  full 
amount  of  his  claim;  but  he  was  certainly  entitled  to  go  to  the  jury. 
Where  the  signature  to  a  draft  is  distinctly  different  from  the  sig- 
nature on  record  in  the  bank,  and  totally  unlike  previous  signatures  of 
the  depositor,  it  certainly  cannot  be  held  that,  as  a  matter  of  law,  the 
bank  has  used  due  care  when  it  pays  the  draft  without  any  identifica- 
tion of  the  person  presenting  the  draft,  even  though  the  latter  produces 
the  bank  book  and  answers  the  test  (questions. 

The  savings  bank,  unlike  the  ordinary  bank  of  discount  and  deposit, 
is  only  liable  to  the  depositor  for  a  payment  by  mistake  upon  a  forged 
draft  where  it  has  failed  to  exercise  due  care  in  paying  away  his 
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funds.  But  the  bank  is  bound  to  use  ordinary  care,  and  the  question 
whether  or  not  it  has  used  that  degree  of  care  in  any  particular  case 
necessarily  depends  upon  the  special  circumstances  of  that  case.  Kel- 
ly V.  Buflfalo  Savings  Bank,  18a  N.  Y.  171,  N.  E.  995,  69  U  R.  A. 
317, 105  Am.  St.  Rep.  720.  Where  the  difference  between  the  signa- 
ture upon  the  draft  and  tiiat  on  record  with  the  bank  is  slight,  and 
the  bank  bode  is  produced,  and  the  test  questions  satisfactorily  an- 
swered, it  has  been  held  that  the  bank  is  not  liable.  Wall  v.  Emigrant 
Industrial  Savings  Bank,  64  Hun,  349, 19  N.  Y.  Supp.  194;  Ferguson 
V.  Harlem  Savings  Bank,  43  Misc.  Rep.  10,  86  N.  Y.  Supp.  825.  But 
no  case  has  gone  so  far  as  to  hold  that,  where  there  is  no  similarity 
between  the  signatures,  the  bank  may  escape  liability,  although  it  pay 
the  draft  without  identification  of  the  person  presenting  it;  much  less 
that  the  bank  is  entitled  to  the  direction  of  a  verdict  in  its  favor. 

■  It  is  argued  that,  as  the  teller  knew  that  the  plaintiff  had  only  learned 
to  write  at  a  time  subsequent  to  the  opening  of  his  account  at  the  bank, 
it  was  reasonable  for  him  to  assume  that  the  plaintiffs  handwriting 
would  show  a  material  change  as  time,  passed,  due  to  a  natural  im- 
provement and  an  increasing  facility  in  the  use  of  his  pen.  Whatever 
weight  this  argument  might  properly  have,  if  addressed  to  the  jury 
in  a  close  case,  it  probably  would  not  justify  the  direction  of  a  ver- 
dict in  any  case,  and  certainly  cannot  in  the  case  at  bar,  where  there 
was  an  abrupt  change  from  the  unformed  and  laborious  characters  of 
the  illiterate  depositor  to  Uie  quite  r^^ar  and  fairly  formed  hand  of 
the  forger. 

The  respondent  seeks  to  sustain  the  judgment  upon  the  ground  that 
the  plaintiff  did  not  establish  a  cause  of  action.  Counsel  for  the  de- 
fendant, when  the  plaintiff  rested,  and  again  after  both  sides  had 
rested,  moved  for  a  dismissal  of  the  complaint  upon  the  ground  that, 
when  the  plaintiff  demanded  his  mcxiey,  the  bank  was  not  only  justified, 
but  was  required,  to  refuse  payment  under  the  provision  of  section 
152  of  the  banking  law  (Consol.  Laws,  c.  2),  which  forbids  ^ymmt 
to  a  depositor  unless  his  pass  book  is  produced  at  the  time.  The  sec- 
tion further  provides,  however,  that  the  trustees  may  provide,  by  their 
by-laws,  for  making  papients  in  cases  where  pass  boc^s  are  lost,  or 
cannot,  for  other  exceptional  reasons,  be  produced  without  serious  in- 
convenience to  depositors.  In  the  present  case  the  bank  was  informed 
that  the  pass  book  had  been  stolen  from  the  plaintiff's  drawer,  and 
that  he  could  not  produce  it,  and  itself  procured  the  arrest  of  the  thief 
who  had  obtained  possession  of  it,  and  to  whom  it  had  made  mmierous 
payments,  partly  upon  the  strength  of  his  possession  of  the  book. 
Nevertheless,  when  the  plaintiff  made  his  demand  for  payment,  he  was 
met,  not  by  any  request  for  compliance  with  spedal  niles  or  by-laws, 
or  any  information  that  such  rules  or  Ity-laws  had  been  made  by  the 
trustees,  but  b^  a  flat  refusal  to  pay.  I  think  his  cause  of  action  then 
accrued,  and  is  not  affected  by  the  provisions^  of  the  section  of  the 
banking  law  just  cited. 

But,  however  this  may  be,  and  even  assuming  that  the  defendant's 
motion  for  a  dismissal  of  the  complaint  should  have  been  granted,  the 
a^;ument  does  not  justify  the  direction  of  the  verdict,  and  the  conse- 
quent judgment  upon  the  merits  against  the  plaintiff. 
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The  judgment  and  order  must  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  appellant  to  abide  the  event. 

GOFF,  J.,  concurs. 

I«EHMAN,  J.  (dissenting).  While  disclaiming  any  expert  knowl- 
edge of  handwriting,  I  think  that  the  11  foi^^  drafts  are  not  very 
uniform  and  similar  in  appearance  one  with  another.  They  contain 
very  marked  tnfferences,  and  these  differences  increase  almost  from 
week  to  week.  The  first  signatures  are  extremely  illiterate,  while  there 
is  a  decided  improvement  in  the  handwriting  in  the  last.  The  first 
signature  contains  no  capital  initial  letter.  The  last  few  signatures 
are  prc^jerly  capitalized.  It  is  true,  however,  that  even  a  layman  could 
determme  that  all  H  forged  drafts  are  signed  either  by  the  same  per- 
son, or  by  persons  attempting  to  imitate  the  same  handwriting,  while 
the  handwriting  on  the  valid  drafts  is  sufHciently  different  from  that 
on  the  forged  drafts  at  least  to  raise  a  suspicion  m  the  mind  of  a  lay- 
man that  they  were  written  by  another  person.  The  -cashier  of  the  de- 
fendant frankly  admits  that  there  is  a  dissimilarity,  and  that  he  was 
suspicious  about  the  forged  drafts.  Under  such  circumstances,  it  was 
clearly  the  duty  of  the  officers  to  institute  an  inquiry,  and  the  failure 
to  do  so  would  be  negligence,  for  which  the  bank  would  be  liable.  Ap- 
pleW  v.  Erie  County  Sav.  Bank,  62  N.  Y.  12. 

The  officers  of  the  defendant  herein  did  institute  an  inquiry,  and 
asked  the  bearer  of  the  suspicious  drafts  test  questions,  which  he  an- 
swered according  to  the  signature  book  wherein  the  plaintiff  had  placed 
the  correct  answers  to  the  test  questions.  The  knowledge  of  the  cor- 
rect answers  to  these  questions  was  supposed  to  be  confined  to  the 
plaintiff,  and  was  certainly  confined  to  the  plaintiff  and  his  own  inti- 
mates.  The  pass  book  contained  a  rule  that : 

"Although  the  Bank  will  endeavor  to  prerrat  frauds  and  ImpoBitiooB.  yet 
all  the  payments  to  persons  presenting  the  pass  books  Issued  by  It  shall  be 
valid  payments  to  discbarge  the  bank." 

Such  a  rule  imposes  a  duty  upon  the  bank,  but  does  not  call  for  "its 
best  efforts."  "Ordinarily  it  is  bound  to  the  exercise  of  reasonable 
care  and  diligence,  which  will  be  a  question  of  law  or  of  fact,  as  the 
proofs  are  conclusive  and  undisputed,  or  debatable  and  conflicting." 
Allen  v.  Williarasburgh  Sav.  Bank,  69  N.  Y.  314,  at  page  322.  In  the 
case  of  Fei^son  v.  Harlem  Sav.  Bank,  43  Misc.  Rep.  10,  at  page  12, 
86  N.  Y.  Supp.  825,  at  page  826,  this  court  said : 

"The  testimony  of  the  officer  of  the  bank  who  made  the  payment  shows  that 
a  few  alight  InegnlaritleB  In  the  signature  aronsed  his  suspltdon;  that  be 
thereupon  asked  all  the  test  qaestlcuB  requisite  for  identiflcation ;  that  the  per^ 
son  applying  for  the  payment  with  the  pass  book  In  bis  possession,  and  claim- 
ing to  be  the  plaintlfT,  correctly  answered  each  and  every  one  of  the  test  ques- 
tions ;  and  that  thereupon  the  payment  was  made.  Under  these  drcnmstances 
the  defendant  bad  a  right  to  rely  upim  the  appearances  thus  presented,  and  to 
make  the  payment  called  for." 

The  court  then  held  that  it  was  the  duty  of  the  court  below  to  direct 
a  verdict.  Under  the  authority  of  that  carefully  considered  opinion, 
we  are  botmd  to  affirm  the  direction  of  a  verdict  in  this  case,  unless 
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the  fact  that  ia  the  one  case  the  suspicion  was  aroused  by  "a  few  slight 
irregularities,"  while  in  the  other  case  the  suspicion  was  aroused  by 
a  marked  dissimilarity,  raises  such  a  distinction  between  the  cases  that 
what  was  certainly  a  sufficient  inquiry  in  the  one  rase  was  possibly 
insufficient  in  the  other.  I  am  quite  willing  to  ccmcede  that,  where  the 
signatures  are  so  dissimilar  that  no  bank  officer  would  be  deceived  as 
to  their  identity,  the  bank  has  not  complied  with  the  agreement  to  en- 
deavor to  prevent  frauds,  even  if  it  has  used  the  test  questions  and  an- 
swers. As  a  matter  of  law,  in  such  a  case  it  would  be  negligent  to  pay 
moneys  upon  a  palpable  forgery.  I  am  also  willing  to  concede  that 
there  may  be  cases  where  it  is  a  debatable  question,  and  therefore  a 
question  of  fact  for  the  jury,  whether  the  dissimilarity  is  so  palpable 
that  no  inquiry  by  test  questions  is  sufficient  to  satisfy  the  require- 
ment that  the  bank  shall  use  reasonable  care  to  prevent  fraud.  Never- 
theless such  cases  are  rare.  *'*  *  •  The  contention  of  the  respond- 
ent that  a  mere  difference  in  the  signature  requires  the  submission  of 
the  case  to  the  jury  is  not  supported  by  the  authorities  cited."  Fergu- 
son V.  Harlem  Sav.  Bank,  supra,  43  Misc.  Rep.,  at  page  13,  86  N.  Y. 
Supp.,  at  page  827. 

In  this  case,  while  there  is  a  marked  difference  in  the  signatures, 
there  is  also,  it  seems  to  me,  some  similarity.  Conceding  that  the  simi- 
larity in  the  signatures  is  possibly  no  greater  than  is  usually  apparent 
in  the  unformed  handwritings  of  two  illiterate  persons,  it  still  seems  to 
me  that  the  difference  is  also  no  greater  than  is  frequently  found  in 
the  handwriting  of  an  illiterate  person  made  at  different  times.  The 
plaintiff  was  concedcdly  illiterate.  He  had  originally  signed  the  bank's 
signature  book  onjy  with  his  mark,  but  had  thereafter  learned  to  write 
his  own  name.  His  handwriting  was  naturally  unformed,  and,  while 
the  bank  was  put  upon  inquiry  by  the  difference  in  the  signatures  on 
the  checks,  this  difference  might  reasonably  be  ascribed  to  an  improve- 
ment in  the  plaintiff's  handwriting.  It  seems  to  me  that  in  view  of 
these  circumstances,  and  in  view  of  the  paying  teller's  undisputed  tes- 
timony that  there  was  some  similarity  in  the  signatures,  that  he  com- 
pared them  with  the  signature  of  the  plaintiff  in  the  bank's  signature 
book,  and  that,  his  suspicions  being  aroused,  he  asked  the  test  ques- 
tions, the  conclusion  that  the  bank  reasonably  complied  with  its  agree- 
ment to  "endeavor"  to  prevent  fraud  is  not  debatable. 

The  judgment  and  order  should  be  affirmed,  with  a)sts. 


GRILL  T.  GUTFREUND. 
(Sapreme  Court,  Appellate  Term.    Decemtwr  22.  1909.) 
1.  Appcal  1.KD  EbuoB  (I  9S7*)— DnuiBBAii  ow  Complaint  oh  OPEiTnr0  or 

COUHBEL— PSEaUHFTlOlTS . 

'Wbere  the  complaint  was  dismissed  on  the  opening  of  counsel,  tbe 
court  on  appeal  must  assume  that  plalntlfF  could  prove  all  the  facts  be 
offered  to  prove. 

[EM.  Note. — ^For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  |i  8748, 
4024;  Dec.  Dig.  I  927.*] 
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Z  NsauoBtlOB  a  32*)— Danoeaoub  PBEMiais— IwvrrATioB. 

An  owner,  nQueatlng:  one  to  make  an  estiinate  of  tbe  coat  ot  removing 
fire  eacapea  on  a  bulldlDg.  Inrltea  the  latter  to  go  on  the  fire  escapes,  If 
neceaaary,  to  make  the  estimate,  and  this  Inrltation  extends  to  a  tlilrd 
person,  asked  to  make  the  Inspection  and  the  estimate;  and  the  owner 
must  warn  the  third  person  of  any  danger  in  going  on  the  fire  escapes  re- 
sulting from  Imown  defects,  and,  when  be  falls  to  do  so,  he  is  liable  for 
Injuries  snstained  by  the  third  person  by  the  tall  of  a  fire  escape,  on 
which  he  had  stepped  to  make  an  examination. 

{Ed.  Note.— For  other  cases,  see  Negllgaice,  Cent  Dig.  H  ^  43 ;  Dec. 
Dig.  1  82.*] 

Api>eal  frwn  City  Court  of  New  York,  Special  Term. 

Action  by  Samuel  Grill  against  Arnold  Gutfreund.  From  a  judg- 
ment dismissing  the  complaint  on  the  openings  of  counsel,  plaintiff  ap- 
peals.  Reversed,  and  new  trial  ordered. 

Argfued  before  GIEGERICH,  .GOFF,  and  LEHMAN,  JJ. 

Lewkowitz  &  Schaap  (Herman  W.  Schaap,  of  counsel),  for  ai^l- 
lant 

Carl  Schurz  Petrasch,  for  respondent 

GIEGERICH,  J.  The  complaint,  as  amended  at  the  trial,  alleges 
that  the  defendant,  at  the  time  in  question,  was  the  owner  of  certain 
premises  in  the  city  of  New  York,  and  that  the  plaintiff,  while  law- 
Tully  upon  one  of  the  fire  escapes  of  the  building,  at  the  invitation  of 
the  defendant,  sustained  injuries  through  the  falling  of  the  fire  es- 
cape, which  was  in  a  defective  and  dangerous  condition,  to  the  defend- 
ant's knowledge. 

From  the  opening  of  plaintiff's  cas?  it  appeared  that  the  facts  were 
that  the  defendant,  desiring  to  remove  certain  fire  escapes  from  his 
building,  went  to  one  Crowley  and  asked  for  an  estimate  upon  the  cost 
of.  taking  them  down,  and  that  Crowley  went  to  the  plaintiff,  and  sent 
him  there  to  look  at  the  fire  escapes,  and  see  what  the  cost  would  be, 
and  that  it  was  while  so  engaged  that  he  was  injured  by  the  fall  of 
the  fire  escape,  upon  which  he  had  stepped  for  the  purpose  of  making 
an  examination.  If  this  had  been  ail  that  the  plaintiff  offered  to  prove, 
the  dismissal  of  the  complaint  might  have  been  proper,  upon  the  theory 
that  fire  escapes  are  provided  for  use  in  case  of  fire,  and  that  the  land- 
lord is  only  liable  for  injuries  sustained  while  they  are  being  used  for 
the  purpose  for  which  they  were  designed.  Mayer  v.  Laux,  18  Misc. 
Rep.  671,  43  N.  Y.  Supp.  743 ;  McAlpin  v.  Powell,  70  N.  Y.  126,  26 
Am.  Rep.  555. 

But  die  plaintiff  further  offered  to  prove  that  it  was  necessary  to 
go  upon  the  fire  escape  in  order  to  make  the  examination  required  be- 
fore an  estimate  of  me  cost  of  the  work  could  be  given,  and  that  he 
(the  plaintiff)  had  no  knowledge  that  the  supports  of  the  fire  escape 
were  old,  worn  out,  or  corroded.  If  this  could  have  been  proved,  I 
think  the  defendant  would  have  been  liable,  and  we  are  bound  to  as- 
sume that  tfie  plaintiff  could  have  proved  it.  Clews  v.  Bank,  105  N. 
Y.  398,  11  N.  E.  814.  If  it  be  the  fact  that  it  was  necessary  to  go 
upon  the  fire  escape  in  order  to  make  the  estimate  which  the  defend- 
ant bad  requested  from  Crowley,  it  must  be  held  that,  if  Crowley  had 

•F9rotb«r  CMM  mm  mum  tcvie  *  i  mraiBBa  in  Dm.  A  Am.  Disi.  IMT  to  dRto,  A  R«s>*r  Indsm 


Digitized  by  Google 


88 


120   NHW  YOBK  BUPFLSHENI. 


(Sup.  Ct 


gone  upon  the  fire  escape  for  that  purpose,  he  would  have  been  there  at 
Uie  defendant's  invitation;  and  if  the  defendant,  knowii^  the  condi- 
tion of  the  fire  escape,  invited  Crowley  to  go  upon  it  without  warning, 
he  would  undoubtedly  have  been  liable  if  Crowley  had  gone  upon  it 
and  had  been  injured  by  its  fall. 

It  cannot  be  assumed,  however,  that  the  invitation  to  Crowley  was 
purely  a  personal  one.  If  not,  any  servant  whom  Crowley  might  prop- 
erly have  sent  would  have  been  on  the  premises  by  the  defendant  s  in- 
vitation quite  as  much  as  Crowley  himself  would  have  been.  Cough- 
try  V.  Globe  Woolen  Co.,  56  N.  Y.  124, 126,  IB  Am.  Rep.  387;  Burke 
V.  Ireland,  26  App.  Div.  487,  492,  50  N.  Y.  Supp.  369 ;  Dougherty  v. 
Weeks  &  Son,  126  App.  Div.  786,  789,  111  N.  Y.  Supp.  218.  I  do  not 
know  that  it  would  make  any  difference  in  the  plaintiflf's  case  if,  in- 
stead of  being  an  agent  or  servant  of  Crowley,  he  had  been  himself  an 
independent  contractor,  and  had  dealt  with  Crowley  as  such;  nor  is 
it  necessary  to  pass  upon  that  question.  The  plaintiff's  statement  of 
the  case  was  that  he  had  been  sent  there  by  Crowley,  and  that  he  went 
to  the  premises  and  commenced  his  examination  pursuant  to  instruc- 
tions. The  inference  that  he  was  acting  as  the  agent  or  servant  of 
Crowley  would  be  warranted,  if  necessary  to  his  cause  of  action.  Hig- 
gins  v.  Eagleton,  155  N.  Y.  466,  471,  50  N.  E.  287. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event 

GOFF,  J.,  concurs. 

UEHMAN,  J.  (concurring).  The  plaintiff,  although  on  the  premises 
at  the  invitation  of  the  defendant,  was  not  an  employe  of  the  defend- 
ant. The  defendant  did  not  owe  the  plaintiff  the  duty  of  providing4iim 
with  a  safe  place  to  work.  "For  any  such  omisgion  the  defendant  is 
not  liable  to  one  in  the  service  of  a  third  person,  where  the  evidence 
shows  no  act  of  affirmative  negligence  on  the  part  of  the  owner." 
Calian  v;  Pugh,  54  App.  Div.  545,  66  N.  Y.  Supp.  1118.  However, 
"where  the  owner  of  land,  in  the  prosecution  of  his  own  purposes  or 
business,  or.  of  a  purpose  or  business  in  which  there  is  a  common  in- 
terest, invites  another,  either  expressly  or  impliedly,  to  come  upon  his 
premises,  he  cannot  with  impunity  expose  him  to  unreasonable  or  con- 
cealed dangers,  as,  for  example,  from  an  open  trap  in  a  passageway. 
The  duty  in  this  case  is  founded  upon  the  plainest  principles  of  jus- 
tice." Larmore  v.  Crown  Point  Iron  Co.,  101  N.  Y.  391,  at  page  395, 
4  N.  E.  752,  at  page  754  (54  Am.  Rep.  718). 

The  complaint  herein  alleges  that  the  "defendant  had  knowledge  of 
the  defective  and  dangerous  condition  of  the  said  supports  of  said  fire 
escape,  and  of  the  platform  thereof."  If  the  defendant,  with  such 
laiowledpe,  invited  the  plaintiff  upon  the  premises,  then  he  was  liable 
for  any  mjury  arising  because  of  this  act  of  affirmative  negligence. 

I  concur  with  Mr. Justice  GIEGERICH  solely  for  this  reason. 
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CHAITTN  0t  sL  T.  STOOE  et  bL 

(Snimine  Gonrt,  A^itflate  Term.  Deconber  22,  1900.) 

DAUAon  (S  120*)— Measttsk  or  Davaoes— Bbkach  of  CoirraAcr. 

Tn  an  action  for  breach  of  contract  In  falling  to  dye  skins  according  to 
sample,  the  measore  of  damages  was  the  difference  between  the  market 
value  of  the  skins  as  dyed  and  tbeir  market  value  U  dyed  sklllftiUy  ac- 
cording to  the  contract. 

[Ed.  Note^B^r  oth«  csms,  see  Damases,  Oent  Dig.  U  291,  292;  Dec. 
Dig.  I  12a*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sea>nd  Dis- 
trict. 

Action  by  David  Chaityn  and  others  against  Annie  Stock  and  an- 
other. Judgment  for  plaintiffs,  and  defendants  ai^>eal.  Reversed, 
and  new  trial  ordered. 

Ar^ed  before  GIEGERICH,  GOFF,  and  LEHMAN.  JJ. 

Louis  T.  Frey,  for  appellants. 
Max  Silverstein,  for  respondents. 

LEHMAN,  J.  The  plaintiffs  have  brought  an  action  for  breach  of 
contract  b^  the  defendants  in  failing  to  dye  skins  according  to  sample. 
The  trial  justice  has  rendered  judgment  for  the  full  value  of  the  skins, 
although  it  appears  that  the  skins  were  not  rendered  valueless  by  the 
alleged  tmskillful  dyeing,  probably  because  the  plaintiffs  testified  that 
tiie  skins  were  of  no  use  to  them.  The  measure  of  damages  was  im- 
proper, ^nmerich  v.  Chegnay,  46  Misc.  Rep.  456,  92  N.  Y.  Supp. 
336.  The  plaintiffs  have  neither  alleged  nor  proven  any  special  dam- 
age, and  the  correct  measure  of  dsmiages  is  the  difference  between 
the  market  value  of  the  skins  in  their  present  state  and  the  market  val- 
ue of  the  same  goods  dyed  skillfully  in  accordance  with  the  contract. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellants  to  abide  the  event.  All  concur. 


QEATROCK  LAND  CO.  T.  WOLFF. 

(Supreme  Conrt,  Appellate  Term.  December  22,  1909.) 

Amu.  AMD  Bbbob  (I  657*)— Recobd— GOBBBCrnOITS. 

Where  the  exhibits  submitted  on  appeal  did  not  Indnde  tbe  record  of 
the  proceedings  in  which  a  diapoasess  warrant  was  Issued,  which  was  in- 
troduced  In  evidence  on  tbe  trial,  «nd  appellant  claimed  that  the  warrant 
was  void  because  the  proceedings  were  nOt  conducted  in  accordance  with 
the  Code,  tbe  record  wUl  be  returned,  that  ai;^>ellant  may  have  an  op- 
portunity to  correct  the  same. 

[Ed.  Note.— For  oth»  cases,  see  Appeal  and  Elrror,  Cent  Dig.  U  2880- 
2888;Dec.  DlciaST.*] 

Appeal  from  Mtmidpal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  Grayrock  Land  Company  jurainst  Harris  Wolff. 
From  a  judgment  for  plaintiff  on  a  verdict  rendered  by  the  direction 
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of  the  court,  defendant  appeals.  Record  returned,  to  enable  appellant 
to  correct  the  same. 
Argued  before  GIEGERICH,  GOFF,  and  LEHMAN,  JJ. 

House,  Grossman  &  Vorhaus  (Moses  H.  Grossman  and  Charles 
Goldzier,  of  counsel),  for  appellant. 
Ronald  K.  Brown  (J.  Albert  I«ane,  of  counsel),  for  respondent. 

PER  CURIAM.  The  appellant  claims  that  the  warrant  under  which 
the  marshal  dispossessed  the  defendant  was  void,  because  the  proceed- 
ings were  not  initiated  and  conducted  in  accordance  with  the  provi- 
sions of  the  Code  of  Civil  Procedure,  and  the  court  had  no  jurisdiction 
to  issue  such  a  warrant.  The  record  of  these  proceedings  was  intro- 
duced in  evidence  at  the  trial,  but  does  not  appear  among  the  exhibits 
submitted  on  this  appeal. 

While  it  was  the  duty  of  the  appellant  to  see  that  the  return  was 
properly  prepared,  we  think  that,  in  the  interests  of  justice,  the  rec- 
ord should  be  returned  to  the  files,  in  order  ^at  the  appellant  may  have 
opportunity  to  correct  the  return. 


McOAHILL  v.  BUGGB  et  al. 
(Suprme  Oonrt.  Appellate  Term.  Decemb»  22. 

TOWAOB  ft  16*>— rNfUBT  TO  TOW— DAlU.aBS— SUFFICIENOT  OT  BVIDBITCM. 

In  an  action  for  injnrles  to  a  canal  boat  being  towed  by  defendants*  tug, 
evidence  held  insnffldent  to  support  the  verdict  as  to  damages. 

[Bd.  Mote.— For  Other  cases,  see  Towage  Gent.  Dig.  {  38;  Dec  Dig. 
I  15.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  Joseph  F.  McCahill  against  John  Ri^e  and  others. 
Judgment  for  plaintiff,  and  certain  defendants  appeal.  Judgment  re- 
duced, and,  as  reduced,  affirmed. 

Argued  before  GIEGERICH,  GOFF,  and  LEHMAN,  JJ. 

Wray  &  Callaghan,  for  appellants. 
Kilroe  &  Swarts,  for  respondent. 

LEHMAN,  J.  The  plaintiff  sues  for  injuries  to  a  canal  boat  while 
being  towed  by  a  tug  of  the  defendants  Rugge  and  Hague.  It  appears 
undisputed  that  the  canal  boat  was  struck  by  a  passing  float  of  the 
New  York,  New  Haven  &  Hartford  Railroad  Company.  There  is  a 
conflict  of  testimony  upon  the  questions  whether  or  not  the  tug  blew 
any  warning  whistle  when  it  started  to  tow  the  canal  boat  into  the 
river,  and  whether  or  not  the  towine  line  was  properly  attached  to  the 
canal  boat.  The  Jury  found  that  the  collision  was  due  to  the  negli- 
gence of  the  appellants,  and  there  is  sufficient  evidence  to  sustain  its 
finding  on  this  question,  and  also  on  the  question  of  the  plaintiffs 
ownership  of  the  boat.  The  damages  allowed  were,  however,  excess- 
ive. 
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The  trial  justice  charged  the  juty  that  it  might  find  damages  to  the 
amount  of  $183  made  up  as  follows :  $44  for  the  cost  of  pumping ; 
$50  for  the  usable  value  of  the  boat.,  at  the  rate  of  $5  per  day  dur- 
ing the  10  days  required  for  repairs ;  $10  for  survey  or  examination 
preliminary  to  the  repairs ;  and  $79  for  the  cost  of  the  repairs.  The 
verdict  was  subsequently  reduced  at  the  plaintiff's  request  to  $173, 
probably  because  the  bill  for  the  repairs  actually  made  at  Palmer's 
dry  dock  shows  that  it  included  the  cost  of  the  survey.  While  the  evi- 
dence as  to  the  value  of  the  repairs  is  not  entirely  satisfactory,  it  seems 
to  me  that  there  is  sufficient  evidence  to  sustain  a  verdict  for  $79  as  the 
reasonable  value  of  the  repairs.  The  plaintiff  also  testified  that  he 
paid  $44  for  pumping,  and  that  this  is  a  reasonable  charge  therefor. 
He  is,  however,  contradicted  on  this  point  by  the  bill  which  he  has 
himself  rendered  on  October  39, 1907,  shortly  after  the  collision,  show- 
ing that  the  cost  of  pumping  was  only  $17.60,  and  the  damages  al- 
lowed for  pumping  should  be  reduced  to  this  sum. 

The  testimony  also  shows  that  the  repairs  required  three  days*  time 
and  that  for  seven  days  before  that  the  plaintiff  could  find  no  vacant 
dry  dock  in  Jersey  City;  but  it  does  not  appear  that  no  vacant  dry 
docks  could  have  been  found  elsewhere,  nor  that  the  plaintiff  was  de- 
prived of  the'use  of  the  boat  durinp:  these  seven  days.  On  the  con- 
trary, it  does  appear  that  the  plaintiff  was  able  after  the  collision  to 
cauik  up  the  seams  so  that  the  boat  could  proceed  to  Cartaret,  N.  J., 
its  original  destination,  and  it  may  well  be  that  the  plaintiff  could  have 
used  the  boat  until  such  time  as  more  permanent  repairs  could  conven- 
iently be  made. 

The  judgment  should  therefore  be  reduced  to  $111.60,  with  costs 
and  allowances  in  the  court  below,  and,  as  so  reduced^  af&tned,  with- 
out costs  on  this  appeal.  All  concur. 


X>08B  T.  HIB8CH  BBOS. 

(Snprane  Court,  Ai^llate  Term.  December  22,  190D.) 

1.  Patubitt  (f  65*)— BvRDEN  Or  Proof. 

The  fact  of  payment  being.  In  an  action  for  monsj,  a  defense,  tbe  bur- 
den of  proof  thereof  Is  on  def^dant 

[Ed.  Note. — For  other  cases,  see  Fsymait,  Cent  Dls*  H  196-202;  Dec 
Dig.  I  6S.*] 

a.  Appeal  aud  Ebbob  (|  178^-OancnoNs  Below— Aoonra  *o  Obouhds  oh 

Appeai» 

Defendant,  who  procured  dlsiolssal  of  the  complaint  on  the  single 
gronnd  of  fallnre  of  proof  of  nonpayment,  cannot,  to  snstaln  the  juAg- 
meatt  rely  on  failure  of  the  record  to  show  plalntltTs  appointment  as  ad- 
ministrator, at  least  wlthont  showing  It  could  not  have  been  remedied, 
bad  the  point  been  raised  at  the  trial. 

FEd.  Note. — ^For  other  cases,  see  Appeal  and  E^ror,  Cent  Dig.  H  107(^ 
1120;  Dec;  Dig.  1 173.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 
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Action  by  Remegius  Dose,  as  administrator  of  Herman  Durselen, 
deceased,  against  Hirsch  Bros.  From  a  judgment  dismissing  the  com> 
plaint,  plaintiff  appeals.  Reversed,  and  new  trial  ordered. 

Argued  before  GIEGERICH.  GOFF,  and  I^HMAN.  JJ. 

Charles  L.  Apfel  (Alvin  C.  Cass,  of  counsel),  for  appellant. 
Freyer,  Hyman  &  Jarmulowsky  (Adolph  Freyer  and  Maurice  Hv- 
man,  of  counsel),  for  respondent. 

GIEGERICH,  J.  The  plaintiff  sues  as  administrator  for  the  re- 
covery of  moneys  alleged  to  have  been  lent  by  his  intestate  to  the  de- 
fendant. The  complaint  alleges  the  making  of  the  loans  and  their  non- 
payment. The  answer  contains  a  general  denial,  and  also  sets  up  the- 
defense  of  payment. 

The  plaintiff  was  unable  to  prove  nonpayment  at  the  trial,  and  at 
the  conclusion  of  his  case  the  defendant  moved  for  a  nonsuit,  upon  the 
f^und  that  no  cause  of  action  had  been  made  out,  and  the  motum  was 
granted.  This  was  upon  the  theory  that  the  burden  was  upon  die  plain- 
tiff to  prove  nonpayment,  and  this  was  error.  In  an  action  upon  a  con* 
tract  for  the  payment  of  money,  the  fact  of  payment  is  a  defense,  and 
the  burden  is  consequently  upon  the  defendant  to  establish  it.  The- 
precise  point  was  decided  in  this  department  in  the  case  of  Hicks- 
Alixanian  v.  Walton,  14  App,  Div.  199,  43  N.  Y.  Supp.  641 ;  and  the 
same  rule  is  approved  by  a  majority  of  the  judges  of  the  Court  of  Ap- 
peals in  Conkling  y.  Weatherwax,  181  N.  Y.  208,  73  N.  £.  1028,  al- 
though the  point  did  not  require  decision  in  thaticase.  In  the  case  last 
cited  the  whole  question  is  very  exhaustively  discussed,  and  the  rules- 
established  by  the  decided  cases,  both  upon  the  form  of  the  pleadings 
and  upon  the  burden  of  proof,  are  fully  considered,  and  upon  these 
questions,  so  far  as  they  relate  to  actions  upon  contract  for  the  pay- 
ment of  money,  a  majority  of  the  judges  expressed  their  concurrence 
with  the  views  of  Chief  Judge  CuUen,  and  sustain  the  case  of  Hicks- 
Alixanian  v.  Walton,  supra,  in  which  the  point  was  actually  decided. 
In  view  of  the  decision  in  ^e  case  last  cited,  we  cannot  follow  the 
earlier  case  of  Cochran  v.  Reidi,  91  Hun,  440,  36  N«  Y.  Supp.  233,  de- 
cided by  the  same  court. 

The  respondent  urges  that  the  nonsuit  was  proper,  because  there 
is  no  evidence  in  the  record  of  the  plaintiff's  appointment  as  adminis- 
trator. The  point  was  not  made  at  the  trial,  and  would  doubtless  have 
been  remedied,  if  it  had.  After  procuring  the  dismissal  of  the  com- 
plaint upon  the  single  ground  of  the  failure  to  establish  nonpatent  of 
the  debt,  the  respondent  cannot,  even  for  the  purpose  of  sustaining  the 
judgment,  rely  upon  other  defects  in  the  record,  at  any  rate  not  witii- 
out  showing  that  they  were  inherent  in  the  plaintiff's  case,  and  could 
not  have  been  obviated  if  the  point  had  been  made.  Isham  v.  I^vid- 
son,  62  N.  Y.  237;  Pratt  v.  D.  H.  M.  F.  Ins.  Co.,  130  N.  Y.  206,  220, 
29  N.  E.  117. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.  All  concur. 
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ASBESTOLITH  MFG.  CO.  T.  HOWLAND. 

(Supreme  Court  Ajn>ellmte  Term.  December  29,  1909.) 

t-  Contracts  (f  IBS*)— Tebmb— Pmob  Adtkbtibiko. 

Wliere  It  coald  not  be  reasomibtr  enppoeed  to  have  been  wltbm  tbe  con- 
temi^atlon  of  the  partiei  to  a  contract  for  the  constractlon  of  cortaln 
aabeetollth  floors  that  all  the  atatemmts  cmitalneil  In  adTerttebig  matter 
sent  by  plaintiff  to  defendant  some  months  prior  to  the  contract  shonld  be 
Incorporated  therein  as  terms  or  conditions  thereof,  the  court  did  not  err 
Id  rejecting  snch  advertteanettts,  offered  goiMaUy,  wlthont  any  attanpt 
to  show  that  any  particular  representation  therein  was  repeated  In  the 
snbsequwt  n^Uatioua. . 

[Ed.  Note^For  other  cana,  see  Contracts,  Gent  Dig.  t  Dec.  Dig. 
1168.*] 

2.  OoNTaACTB  (I  322*)— BuiuiiiiG  Coirauon— SuBfliAirauL  Pkbtosmaitob— 

EVIDENCK. 

ETld«ice  held  Insufficient  to  anstaln  a  finding  of  anbstantlal  perform- 
ance of  a  contract  to  construct  certain  floors  In  defendant's  building,  for 
which  plaintiff  demanded  compensation. 

[Ed.  Not&— FoV  other  cases,  see  Contracts,  Dec  Dig.  i'822.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  the  AsbestoIIth  Manufacturing  Company  against  Henry 
S.  Howland.  From  a  Municipal  Court  Judgment  for  plaintiff,  after 
trial  without  a  jury,  defendant  appeals.  Reversed. 

Argued  before  GIEGERICH,  GOFF.  and  LEHMAN,  JJ. 

F.  De  Lysle  Smith,  for  appellant 
Alfred  E.  Ommen,  for  respondent 

GIEGERICH,  J.  This  action  is  broiight  to  recover  the  agreed  price  . 
for  laying  so-called  asbestolith  floors  in  certain  rooms  of  Che  defend- 
ant's residence  at  Montdair,  N.  J.  The  defense  was  that  the  work 
had  been  improperly  done  in  an  unworkmanlike  manner,  and  that  the 
plaintiff  had  failed  substantially  to  perform  its  contract.  The  plaintiff 
had  judgment,  after  a  trial  by  the  court  without  a  jury,  and  the  de- 
fendant appeals  upon  the  ground  that  the  judgment  is  against  the 
weight  of  evidence,  as  well  as  upon  exceptions  appearing  in  ttie  rerord. 

I  do  not  think  that  any  errors  prejudicial  to  the  defendant  were  com- 
mitted by  the  court  below  in  the  admission  or  rejection  of  evidence. 
The  main  point  made  by  the  appellant  in  that  respect  concerns  the  re- 
jection of  an  advertisement  sent  to  him  by  the  respondent  some  months 
before  the  contract  between  the  parties  was  finally  entered  into.  I  do 
not  think  that  it  could  reasonably  be  supposed  to  have  been  within  the 
contemplation  of  the  parties  that  all  the  statements  contained  in  this 
advertising  matter  should  be  incorporated  as  terms  or  conditions  of 
the  agreement  finally  entered  into  between  tiiem.  If  the  appellant  had 
offer«i  to  show  that  any  particukir  representation  contained  in  the 
advertisement  was  repeated  in  the  subsequent  negotiati<»is,  a  different 
question  would  have  been  presented. 

I  am,  however,  of  the  opinion  that  upon  a  review  of  the  facts,  to 
which  the  appellant  is  entitled,  it  must  oe  held  that  the  judgment  is 
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against  the  weight  of  evidence.  It  would  serve  no  useful  purpose  to 
detail  the  facts  involved  in  the  somewhat  lengthy  record ;  but  my  con- 
clusion rests  mainly  upon  the  testimony  of  the  defendant  and  his  son 
as  to  the  defects  in  the  floors,  and  upon  their  testimony  and  that  of 
Mrs.  Rowland  concerning  the  admissions  made  at  different  times  by 
a  representative  of  the  plamtiff,  and  upon  the  proposition  that  the  mot- 
tlol  appearance  of  the  floors  as  compared  with  the  uniform  color  of 
the  sample,  and  &e  condition  of  the  floors  around  the  re^^sters,  con- 
stituted substantial  breaches  of  the  implied  ccmdition  of  ttie  agree- 
ment that  the  work  should  be  done  in  a  proper  and  workmanlike  man- 
ner. While  the  trial  judge  appears  to  me  to  have  tried  the  case  with 
care  and  ability,  I  am  of  the  opinion  that  he  took  too  liberal  a  view  of 
what  constituted  a  substantial  performance  of  the  contract. 

These  views  lead  to  the  reversal  of  the  judgment  and  the  ordering* 
of  a  new  trial,  with  costs  to  the  appellant  to  abide  the  event  Ail  con- 
cur. 


UcDOMALiD  V.  GOHBN. 
(Snpreme  Court,  Appellate  Term.  Dec^ber  22,  1909.) 
Landlobd  and  Tenant  (|  296*)— Fobbclobube  of  Mobtoaoi  or  PftXiiiSBS— 

DISFOSSESBION  OF  TSNAKIT  BT  RECEIVES. 

A  tenant,  who  was  not  a  party  to  a  suit  to  foreclose  a  mortgage  on  the 
premises,  la  not  bound  by  the  [troceedlngB ;  and,  not  having  attorned  to  a 
receiver  of  rents  and  profits  appointed  therein,  he  cannot  be  devested  of 
his  possession  by  summary  proceedings  brought  by  Bu<ii  receiver. 

[E]d.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Dec.  Dig.  f  290.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Summary  proceedings  by  Edward  W.  McDonald  a^inst  Harry 
Cohen.  From  an  order  awarding  to  the  former  possession  of  leased 
premises,  the  latter  appeals.  Reversed. 

Argued  before  GIEGERICH,  GOFF.  and  LEHMAN.  JJ, 

Alexander  Kahn,  for  appellant. 

James  E.  McDonald,  for  respondent. 

GOFF,  J.  An  order  in  summary  proceedings  dispossessing  the  ten- 
ant appellant  has  been  made  under  the  following  circumstances :  The 
owner  of  the  premises  in  question,  of  which  the  tenant  is  in  possession 
of  a  part,  executed  a  mortgage  upon  them,  which  was  recorded  in 
1905.  In  February,  1909,  the  owner  executed  the  lease  to  appellant, 
under  which  he  holds  possession.  In  March,  1909,  the  landlord,  who 
is  respondent  here,  was  appointed  receiver  of  rents  and  profits,  in  a 
suit  to  foreclose  the  mortgage.  The  tenant  paid  in  advance  for  five 
months*  rent  of  that  part  of  the  premises  which  he  leased,  being  the 
whole  term  of  his  lease,  and,  now  refusing  to  pay  rent  to  the  receiver 
from  April  1, 1909,  an  order  dispossessing  him  has  been  made  accord- 
ingly.  .  
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The  learned  justice  of  the  trial  court  rendered  his  decision  upon  the 
authority  of  Fletcher  v.  McKean,  71  App.  Div.  278,  75  N.  Y.  Supp. 
817,  in  which  the  essential  circumstances  were  on  all  fours  with  those 
presented  here,  with  one  exception :  In  that  case,  the  tenant  was  a  par- 
ty to  the  foreclosure  action ;  m  this,  there  is  no  evidence  that  the  ten- 
ant was  a  part^.  Not  being  a  party,  he  is  not  bound  by  proceedings  in 
the  action  (Wiltsie  on  Mortgage  Foreclosure,  §  157) ;  and,  not  being 
a  party  and  not  having  attorned  to  the  receiver,  he  cannot  be  divested 
of  his  possession.  Plaintiff's  remedy  is  pointed  out  in  Bowery  Savings 
Bank  v.  Richards,  3  Hun,  366. 

Final  ordered  reversed,  with  costs,  and  proceeding  xlismissed. 

GIEGERICH,  J.,  concurs.  ' 

LEHMAN,  J.  (concurring.)  From  the  stipulated  facts  upon  which 
Uiis  proceeding  was  submitted,  it  appears  that  the  owner  of  the  prem- 
ises executed  a  third  mortgage  thereon,  containing  a  provision  for  the 
appointment  of  a  receiver  of  the  rente  and  proms  of  the  premises. 
After  the  execution  and  recording  of  the  mortgage,  the  owner  leased 
the  premises  to  the  tenant  herein  foF  a  term  of  10  months,  beginning 
February  1,  1909,  and  the  tenant  paid  the  entire  rent  for  the  said 
term.  An  action  was  thereafter  brought  to  foreclose  the  said  mortgage, 
and  on  March  30th  the  petitioner  herein  duly  qualified  as  receiver  of 
the  rents  and  profits  appointed  in  the  said  action,  and  now  has  brought 
summary  proceedings  against  the  tenant  for  the  nonpayment  of  the 
rent  for  the  month  of  April.  It  does  not  appear  that  the  tenant  was 
made  a  party  to  the  foreclosure  proceedings,  or  that  he  has  attorned  to 
the  receiver.  It  is  absolutely  settled  law  tiiat,  until  the  mortgage  is 
actually  foreclosed,  the  mortgagor  is  entitled  to  the  possession  of  the 
premises.  Nevertheless,  under  its  general  equitable  power,  the  court 
may,  prior  to  the  foreclosure  and  sale,  appoint  a  r^eiver  of  the  rents, 
issues,  and  profits  of  the  mortgaged  premises,  and  thereby  make  the 
decree  of  foreclosure  which  shall  be  finally  entered  relate  back  to  the 
time  when  Uie  foreclosure  was  begun,  and  rents  accruing  subsequent  to 
the  appointment  of  the  receiver  may  be  taken  and  held  for  application 
upon  the  mortgage  debt.  Hollenbeck  v.  Donnell,  94  N.  Y.  342. 

The  leases  previously  made  by  the  mortgagor  are  not  made  void  by 
such  an  appointment,  but  rents  then  due  and  unpaid  or  thereafter  ac- 
cruing must  be  paid  to  such  receiver.  Inasmuch  as  the  receiver  is 
entitled  to  the  possession  of  the  premises  and  the  rents  accruing  there- 
from, I  see  no  reason  why  he  should  not  be  entitled  to  enforce  these 
rights  by  summary  proceedings,  even  though  the  tenant  was  not  made 
a  party  to  the  foreclosure  proceedings,  nor  has  attorned  to  him.  In 
the  case  of  Commonwealth  Mortgage  Co.  v.  De  Waltofi  (Appellate 
Division,  First  Department,  not  yet  otficially  reported)  119  N.  Y.  Supp. 
781,  the  court  has  sustained  the  right  of  a  purchaser  at  a  foreclosure 
sale  to  bring  such  a  proceeding  against  a  tenant,  not  a  party  to  the 
foreclosure,  who  has  not  attorned  to  the  purchaser,  upon  the  theory 
that  the  lease  was  not  destroyed  by  the  foreclosure  proceedings,  to 
which  the  tenant  was  not  a  party,  and,  in  the  opinion  of  the  court,  at- 
tornment was,  if  not  obsolete  in  this  state,  at  least  no  longer  necessary 
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to  establish  the  relation  of  landlord  and  tenant  under  such  circumstan- 
ces. Under  the  authority  of  that  case,  I  think  that  under  similar  cir- 
cumstances the  receiver  is  also  entitled  to  bring  summary  proceedings 
for  rent  to  which  he  may  be  entitled. 

I  do  not,  however,  find  that  he  is  entitled  to  any  rent  in  this  case. 
He  relies,  on  this  appeal,  upon  the  case  of  Fletcher  v.  McKeon,  71  App. 
Div.  278,  75  Y.  Supp.  817 ;  but  that  case  held  only  that,  since  the 
receiver  was  entitled  to  all  rents  accruing  upon  the  premises,  the  mort- 
gagor could  not  defeat  this  right  in  equity  by  a  prior  grant  to  a  third 
party  of  such  rents,  nor  apparently  by  receiving  payments  in  advance 
of  rents  accruing  under  the  lease  thereafter.  In  the  subsequent  case 
of  Derby  v.  Brandt,  99  App.  Div.  257,  90  N.  Y.  Supp.  980,  the  court 
carried  the  rule  slightly  further,  and  decided  that  the  receiver  had 
a  claim  to  rent  free  from  all  defenses  that  might  be  raised  against  the 
original  landlord.  No  case  has,  however,  p;one  so  far  as  to  hold  that 
where  a  lease  is  made  for  a  term,  and  cent  is  payable  in  advance  under 
the  lease  for  the  whole  term,  any  rent  accrues  thereafter  which  the 
receiver  is  entitled  to.  The  Century  Dictionary  defines  the  term  "ac- 
crue," in  law:  "To  become  a  present  and  enforceable  right  or  de- 
mand." Under  that  definition,  do  rent  has  ever  accrued  under  this 
lease  after  the  date  of  its  inception.  It  was  payable  and  was  paid  at 
that  date.  Such  a  lease  may  be  so  unusual  that  by  its  very  terms  it 
appears  fraudulent,  but  in  summary  proceedings  a  lease  cannot  be  set 
aside  because  of  fraud.  For  such  a  remedy  tiie  petitioner  must  seek 
a  court  of  equity. 

The  final  order  should  therefore  be  reversed,  with  costs,  and  the  pro- 
ceeding dismissed. 


LINDEMANN  T.  METROPOLITAN  LIFE  INS.  CO. 
(Supreme  Court,  Appellate  Term.  December  22,  1909.) 
iRBuaARCi  (I  66B*>— liin  Inbubakob— I^umnxNT  EKPSEasnrATiONS— Bvx- 

DBHCE. 

In  an  action  on  a  life  policy,  void  If  the  r^resentations  In  the  applica- 
tion were  false,  evidence  of  the  falsity  of  representations,  as  shown  by  the 
letter  of  a  physldan  found  among  the  proofs  of  death  offered  In  evidence 
by  plaintiff,  and  to  which  no  objection  was  made  by  him  until  after  the 
court's  charge,  though  he  knew  that  the  letter  was  In  evldoice^  held  to 
Justify  the  setting  aside  of  a  verdict  for  plaintiff. 

tEd.  Note.— For  other  cases,  see  Insaranc^  Dec  Dig.  1  68S,*] 
Goff.  J.,  dlBsentliig. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  IMs- 
trict. 

Action  by  Ellen  Lydia  Lindemann  against  the  Metropolitan  Life  In- 
surance Company.  From  an  order  setting  aside  a  verdict  for  plaintifE 
and  granting  a  new  trial,  she  appeals.  Affirmed. 

Argued  before  GIEGERICH,  GOFF,  and  LEHMAN,  JJ.  
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McLaughlin  &  Stern  (Alonzo  G.  McLaughlin  and  Leo  C  Stern,  of 
counsel),  for  appellant. 

Ritch,  Woodford,  Bovee  &  Butcher  (Frederick  C  Tanner,  of  coun- 
sel), for  respondent. 

GIEGERICH,  J.  The  plaintiff  sues  as  the  beneficiary  of  a  poliCT 
of  insurance  issued  by  the  defendant  upon  the  life  of  her  husband. 
The  defense  was  that  by  reason  of  false  and  fraudulent  representations 
in  the  application  for  the  insurance  the  policy  was  void. 

The  plaintiff  put  the  policy  in  evidence,  proved  the  payment  of  pre- 
miums, and  called  upon  the  defendant  company  to  produce  the  proofs 
of  death  previously  filed  with  it.  The  defendant's  counsel  then  pro- 
duced four  papers,  fastened  together,  which  were  thereupon  offered 
in  evidence  as  the  proofs  of  death  by  the  plaintiff's  attorney.  Amongst 
those  papers  was  a  letter,  purporting  to  be  signed  by  the  resident  phy- 
sician of  Seton  Hospital  m  the  city  of  New  York,  and  stating  that 
"Mr.  J.  Ljnderman"  had  been  an  inmate  of  that  hcupital  from  July  25, 
1903^  to  October  1,  190^,  and  that  when  admitted  to  the  hospital  he 
had  been  suffering  from  pulmonary  tuberculosis.  The  application, 
dated  November  6,  1903,  stated  that  the  insured  had  never  been  under 
treatment  in  any  dispensary,  hospital,  or  asylum,  and  had  not  been  un- 
der the  care  of  any  physician  within  two  years.  The  defendant  offered 
no  evidence,  and  the  court  submitted  the  case  to  the  jury,  who  found 
for  the  plaintiff.  The  court  set  the  verdict  aside  upon  the  defendant's 
motion. 

It  is  not  clear  how  the  letter  of  the  hospital  physician  came  to  be 
amongst  the  proofs  of  death  offered  by  the  plaintiff ;  but  it  is  quite 
manifest  that  the  paper  had  been  in  evidence,  and  its  contents  the  sub- 
ject of  a  very  long  colloquy  between  the  court  and  counsel,  without 
any  objection  upon  the  part  of  plaintiff's  counsel  to  the  reception  of  the 
paper.  It  was  not  until  after  the  court  had  charged  the  jury  that  coun- 
sel for  the  plaintiff  made  any  objection  to  the  consideration  of  the 
paper,  which,  as  before  stated,  he  quite  manifestly  knew  to  be  in  evi- 
dence. He  then  maintained,  as  he  does  now,  that  be  only  offered  the 
proofs  of  death,  and  that  this  particular  paper  was  never  in  evidence. 
But  the  minutes  of  tiie  trial  do  not  sustain  him,  and,  with  this  letter 
in  evidence,  I  think  the  court  was  full^  justified  in  setting  aside  the 
verdict.  The  statements  in  the  application  were  so  grossly  at  variance 
with  the  facts  as  shown  in  the  letter,  and  these  facts  were  of  so  ma- 
terial a  character  and  so  plainly  within  the  applicant's  knowledge,  that 
the  inference  of  fraud  was  practically  irresistible,  and  the  trial  justice's 
dissatisfaction  with  the  verdict  was  natural  and  proper,  and  he  was 
justified  in  setting  it  aside. 

The  order  must  be  affirmed,  with  costs. 

LEHMAN,  J.,  concurs  in  the  result. 

GOFF,  J.  (dissenting).    Plaintiff's  counsel  called  upon  defendant's 
counsel  to  produce  proofs  of  death.   Defendant's  counsel  produced  a 
roll  of  papers,  which  were  marked  in  evidence  as  one  exhibit.  After 
they  were  so  marked,  and  after  tlie  justice  had  charged  the  jury,  plain- 
120  N.T.S.— 7 
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tiff's  counsel  discovered  that  the  roll  of  papers  ccmtained  a  letter  f  n»n 
a  doctor  setting  forth  that  the  "records"  of  a  certain  hospital  showed 
that  the  decked,  before  he  had  made  application  for  the  policy  of  in- 
surance, had  been  treated  therein  for  tuberculosis.  The  assumed  fact 
that  deceased  had  been  in  a  hospital,  as  stated  in  the  letter,  was  the 
subject  of  a  colloquy  between  court  and  counsel  before  the  charge; 
defendant's  counsel  asserting  that  the  statement  appeared  in  the  proofs 
of  death,  and,  although  plaintiff's  counsel  did  not  deny  the  statement, 
there  was  no  such  statement  in  the  proofs  of  death.  Plaintiff's  coun- 
sel did  not  notice  the  letter  until  after  the  charge.  The  case  was  fi- 
nally submitted  to  the  jury. 

Counsel  for  plaintiff  claimed  surprise  by  the  introduction  of  this  let- 
ter as  evidence.  Proofs  of  death  were  called  for,  and  nothing  else. 
If  such  roll  contained  any  other  paper,  could  plaintiff  be  bound  by 
that  paper?  Counsel  may  have  been  remiss  in  not  examining  the  roll 
before  he  introduced  it  in  evidence;  but,  considering  the  whole  case 
I  do  not  think  that  such  remissness,  so  long  as  the  justice's  attention 
was  called  to  it  before  final  submission,  shomd  be  charged  to  the  plain- 
tiff. The  question  of  fraud,  in  all  such  cases,  is  such  an  importent  one 
that  it  should  be  directly  litigated.  Here  it  was  not.  It  entered  into 
the  case  by  an  adventitious  method.  This  letter  of  the  doctor,  if  of- 
fered as  independent  evidence,  would  be  clearly  incompetent.  In  my 
opinion,  substantial  justice  requires  that  the  order  should  be  reversed, 
with  costs. 


MAT  v.  BREUNIG  et  aL 
(Supreme  Court,  Ai^llate  Term.   December  22,  190%) 

1.  Landlord  and  Tenaut  (|  5*)— Cbbation  or  Beuhon. 

A  contract  fbr  the  rl^t  to  place  slgoa  on  tbe  buUcUr^  of  anotber  does 
not  create  tbe  rdatltm  of  landlord  and  tenant 

[Ed.  Note.— For  otber  cases,  aee  Landlord  and  Tenant  Cent  Dig.  H  3. 
8;  Dec.  Die  f  B.*] 

2.  DAMAGEa  (S  120*)— Bbeach  of  Contbact— Measure  of  Rbcotert. 

The  measure  of  damages  for  breach  of  contract  for  placing  signs  on  de- 
fendant's building  is  tbe  value  of  the  contract 

[Ed.  Note. — For  other  cases,  see  Damages,  Cent  Dig.  {  291 ;  Dec  Die- 
{  120.*] 

3.  Evidence  ({  471*)— Opinion  or  Witness— Profits  from  Contract— Dam- 

ages. 

The  opinion  of  plaintiff  as  to  the  profits  be  expected  to  realize  from  the 
contract  breached  by  defendant  Is  not  admissible,  where  no  tacts  are 
8tate<1  on  whl&b  an  opinion  could  be  based. 

[Ed.  Note.— Fot  otber  cues,  see  Evidence^  C«it  Dig.  I  21B0;  Dec.  I>is. 
S  471.*] 

4.  Damages  (8  45*)— Breach  of  Contraci^Expenseb  Ikcttbred. 

In  an  action  for  breach  of  contract,  plaintiff  may  recover  the  expenses 
incurred  by  hloi  In  preparing  to  avail  himself  of  his  contract 

[Ed.  Note.— For  other  cases,  see  Damages,  Cent  Dig.  8  93;  Deo,  Dig. 
8  45.*] 
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B.  Dascaoes  (1 177*)— Bbeaoh  or  Coktbaoi^Evidencs. 

In  an  action  for  breach  of  contract  to  allow  plaintiff  to  place  signs  on 
dtfendant's  balldlngs  in  a  dty,  plaintiff  cannot  recover  the  expense  of 
pt^nrins  the  signs,  in  the  absence  of  evidence  that  the  signs  were  not 
worth  their  cost  in  parts  of  the  dty  other  than  defendant's  balldlngs. 

[Ed.  Note.— For  other  cases,  see  Damages,  Cent  Dig.  |  469 ;  Dea  Dig. 
i  177.»] 

Appeal  from  Municipal  Court,  Boroi^h  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Solomon  May  against  Frank  Breunig  and  Frederick 
Knecht,  'From  a  judgment  for  plaintiff,  he  appeals  on  the  ground  of 
the  insufficiency  of  damages.  Affirmed. 

Argued  before  GIEGERICH.  GOFF.  and  LEHMAN,  JJ. 

John  H.  Regan,  for  appellant. 
Sol.  Simmons,  for  respondents. 

GOFF,  J.  Plaintiff  entered  into  a  contract  with  defendants,  hy 
which  be  acquired  the  privilege  of  building  and  maintaining  signs,  for 
the  period  of  one  year,  upon  a  building  in  the  city  of  New  York  of 
whidi  defendants  were  lessees;  but,  before  the  date  at  which  this 
privilege  was  to  begin  defendants  refused  to  allow  any  sign  to  be 
erected.  In  the  meantime,  between  the  date  of  the  contract  and  the 
date  when  plauntiff's  privilege  was  to  go  into  effect,  he  had  had  signs 
made  for  erection  on  defendants'  building.  In  a  suit  on  the  contract, 
plaintiff  obtained  judgment  for  $20,  the  amount  which  he  had  paid  de- 
fendants for  the  privilege.  On  this  appeal  he  contends  that  die  dam- 
ages awarded  are  insufficient,  since  thc^  did  not  include  damages  in- 
curred in  preparing  to  avail  himself  of  the  rights  accorded  to  him  by 
his  contract,  nor  the  amount  of  profits  which  he  might  have  realized 
from  his  signs. 

This  contract  did  not  create  the  relation  of  landlord  and  tenant. 
Reynolds  v.  Van  Beuren,  155  N.  Y.  183.*^  The  measure  of  damages  is 
the  value  of  the  contract  Dickinson  v.  Hart,  142  N.  Y.  183,  36  N. 
£.  801.  But,  even  if  that  value  is  not  so  speculative  as  to  make  it  im- 
possible of  proof,  there  are  no  facts  in  the  record  from  which  the 
court  could  nave  made  even  an  approximation,  f^intiff  testified,  in 
reply  to  questions  put  by  his  counsel,  that  he  had  had  about  100  signs 
prepared  within  a  year  or  two,  and  that  his  books  showed  the  busi- 
ness which  accrued  to  him  from  them.  He  was  then  asked  what  prof- 
its he  could  have  realized  from  the  use  of  the  signs  which  he  pro- 
posed to  erect  on  defendants'  building,  but  was  not  allowed  to  answer. 
There  was  no  error  in  this  ruling,  because  no  facts  were  stated  upon 
which  an  opinion  could  be  based.  Benyakar  t.  Scherz,  103  App.  Div. 
192,  92  N.  Y.  Supp.  1089. 

Raintiff  was  entitled  to  recover  the  expenses  incurred  by  him  in 
preparing  to  avail  himself  of  his  contract.  Bernstein  v.  Meech,  130 
N.  Y.  354,  29  N.  E.  255 ;  Friedland  v,  Myers,  139  N.  Y.  432,  34  N. 
£.  1055.  But  there  is  no  evidence  of  such  expenses.  No  damages 
could  be  allowed  for  making  the  signs,  because  there  is  no  evidence  that 
they  were  not  worth  to  plaintiff,  in  parts  of  the  city  other  than  de- 
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fendants'  premises,  as  much  as  their  cost.  Neither  is  there  evidence 
that  the  storage  of  these  signs  was  made  necessary  by  defendants' 
breach  of  contract,  while  the  fact  that  they  were  stored,  instead  of  de- 
stroyed, shows  that  they  had  some  value,  aside  from  the  immediate 
use  to  which  they  were  to  be  put. 
Judgment  affirmed,  with  costs.  All  concur. 


REVIEIW  ft  BECORD  CO.  T.  OILBRICTR. 
(Supreme  Conrt,  Appellate  Term.   Dec^nber  22,  1909.) 
1.  CouBTs  ({  ISO*)— New  Tore  Municipal  Ooubto— Power  to  Yaoatb  Judo- 

MEHTS. 

The  Mtmldpal  Court  bas  no  power  nnder  the  Hunldpal  Court  act  (Lavs 
1902,  p.  1486,  c.  680)  to  set  adde  Its  Judgment  for  lack  of  JariiOlcthm  bft- 
cauBe  of  the  noiuMTlce  of  summons  on  defoidant 

[Ed.  Not&— For  other  cases,  see  Courts,  Dec.  Dig.  f  189.*] 

t,  GotTRTs  (I  189*)— New  Tork  UnmozpAi.  Court— AppBABAircB—WAivm  or 
NeNSEBvicB  OF  SuicuoNB— EiFnot. 

▲  defendant  In  Mnnlclpol  Conrt  may  waive  a  Jurisdictional  defect  doe 
to  nonservlce  of  process,  and  may  ask  the  court  to  regard  his  failure  to 
appear  merely  as  a  default  not  caused-  by  his  own  negllg^ce,  and  the 
court  must  then  set  aside  the  default  Judgment  and  set  a  day  for  trial. 
[Ed.  Note.— For  ottier  cases,  see  Courts,  De&  Dig:  i  189l*] 

S,  Courts  (|  190*)— Rioht  to  Appeal— Waites. 

A  defendant  in  Municipal  Court,  waiving  the  Jurisdictional  defect  due 
to  nonservice  of  process  and  submitting  himself  to  the  Jurisdiction  of  the 
court,  by  moving  It  to  set  aside  the  default  Judgment  on  the  ground  that 
his  default  was  not  caused  by  his  own  negllgrace,  thereby  loses  his  right 
to  appeal  from  the  default  Judgment  for  want  of  Jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec  Dig.  |  190.*] 

4.  Aftbaeance  (8  9*)— Gereqai.  Appbabance. 

A  motion  by  defendant  to  set  aside  a  default  Judgment  for  nonservlos 
of  summons  Is  not  equivalent  to  a  general  ai^^intnce. 

[Bd.  Note. — For  other  cases,  see  Ai^aurance,  Cent  Dig:  i  44;  Dec.  Dig. 
19.*] 

5.  CouBTs  n  180*)  — Niw  YoBK  Municipal  Coubt— Appeal— Waivbb— Acts 

CONSTITUTINO . 

A  defendant  In  Municipal  Court,  who  moved  to  set  aside  the  Judgment 
against  him  for  nonaervlce  of  summons,  and  who  protested  against  the  ac- 
tion of  the  court  setting  the  cause  for  trial,  did  not  waive  the  Jurisdic- 
tional defect  due  to  nonservice  of  summons,  and  be  was  not  barnd  from 
appeallug  from  the  Judgment. 

[Ed.  Note^For  other  cases,  see  Ooorts,  Dea  Dig.  i  189.*] 

6.  CouBTs  (1 190*)— Appeal— Recobd—Afpidavits-Notice. 

On  appeal  from  a  default  Judgment  In  Municipal  Conrt,  the  oCOdaTlti 
<m  motion  in  the  Municipal  Court  to  vacate  the  Judgment  should  be  con- 
sidered on  appeal  only  after  reasonable  opportunity  has  been  given  re- 
spondent to  meet  the  appeal,  and  copies  of  the  affidavits  should  be  served 
with  the  notice  of  argument 

[Ed.  Note. — For  other  cases,  see  Courts,  Dec  Dig.  |  190.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict 
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Action  by  the  Review  &  Record  Company  against  Frank  B.  Gilbreth. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Conditionally  af- 
firmed. 

Argued  before  GIEGERICH,  GOFF,  and  LEHMAN.  JJ. 

Wait  &  Foster,  for  appellant 
Robert  h.  Turk,  for  respondent 

LEHMAN,  J.  The  pUuntiff  recovered  a  judgment  against  the  de- 
fendant upon  his  failure  to  appear  on  the  return  day.  Thereafter  the 
defendant  moved  to  set  aside  and  vacate  the  judgment  on  the  ground 
that  the  summons  had  never  been  served  upon  him.  The  justice  below 
thereupon  indorsed  upon  the  motion  papers :  "Motion  granted.  Case 
set  down  for  Sept  24,  1909." 

If  the  defendant  was  not  served,  the  court  had  no  jurisdiction  over 
him.  It  cannot  set  aside  its  judgment  for  lack  of  jurisdiction,  because 
no  such  power  is  given  by  the  Municipal  Court  act  (Laws  190S,  p. 
,  1486,  c.  580).  Friedbcrger  v.  Stulpnagel,  69  Misc.  Rep.  498,  112  N. 
Y.  Supp.  89.  The  defendant  may,  however,  waive  the  jurisdictional 
defect,  and  sul»nit  himself  to  the  jurisdiction  of  the  court.  He  may 
then  ask  the  court  to  regard  his  failure  to  appear  merely  as  a  default 
not  caused  by  his  own  negligence,  and  it  becomes  the  duty  of  the 
court  to  set  aside  the  judgmertt  taken  by  default  and  to  set  a  day  for 
the  trial.  Where  the  defendant  has  by  such  a  motion  actually  submit- 
ted to  the  jurisdiction  of  the  court,  he  obviously  loses  his  right  to  ap- 
peal from  the  judgment  because  of  lack  of  jurisdiction.  A  preliminary 

?aestion,  therefore,  arises  upon  this  appeal  as  to  the  right-  of  the  de- 
endant  at  this  time  to  take  an  appeal  from  the  judgment 

I  do  not  find  that  the  defendant  has  waived  this  nght.  A  motion  to 
set  aside  a  judgment  for  nonservice  of  process  is  not  equivalent  to  a 
general  appearance.  Noble  v.  Crandall,  49  Hun,  474,  2  N.  Y.  Supp. 
265.  The  defendant  has  not  moved  to  have  the  cause  set  down  for 
trial,  but,  on  the  coitrary,  appears  to  have  protested  against  such 
a  course.  He  has,  therefore,  not  waived  the  jurisdictional  defect 
claimed  by  him  to  invalidate  the  judgment,  and  is  not  barred  from  tak- 
ing an  appeal  from  such  judgment.  Mishkind-Feinberg  Realty  Co.  v. 
Rosenhaft  (Appellate  Term,  October,  1909)  119  N.  Y.  Supp.  682. 

The  defendant  apparently  relies  mainly  upon  the  affidavits  presented 
to  the  court  below  on  the  unauthorized  motion  to  vacate  the  judgment; 
but  I  find  no  record  of  any  notice  given  to  the  plaintiff  of  such  inten- 
tion. This  motion  was  made  after  the  judgment  was  rendered,  and  the 
affidavits  should  be  considered  on  appeal  only  after  reasonable  oppor- 
tunity has  been  given  the  respondent  to  meet  such  appeal.  Copies  of 
the  affidavits  should  be  served  with  the  notice  of  argument.  Austen  v. 
Coltmitna  Lubricants  Co.,  85  N.  Y.  Supp.  362.  The  one  affidavit  pre- 
sented for  the  first  time  <xi  this  appeal  is  insufficient  to  show  l»:k  of 
jurisdiction. 

The  appellant  may  renotice  the  appeal  for  the  February  term  upon 
payment  of  $10  costs;  otherwise,  the  judgment  should  be  affirmed^ 
irith  costs.  All  concur. 
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UcAVEIOH      PBLHAM  FABK  B.  GO.  «t  «!. 
(SaprenM  Gonrt,  Appdlate  Term.  December  23,  1909i) 

1.  AOCOtTNT  STAnCD  (f  1*>— ELEMEHTB. 

To  make  an  "account  Btated,"  the  Indebtedness  must  refer  to  a  sab- 
sistlng  debt,  and  there  mnst  be  a  mntual  examination  of  the  acconnt,  a 
balance  struck,  and  an  agreement  that  the  balance  la  correct  and  will  be 
paid;  a  party  rdjing  thereon  being  required  to  prove  that  the  accoimt 
was  presented,  and  by  mutual  agreement  it  was  accepted  as  correct,  and 
that' the  debtw  promised  to  pay  the  amonnt  so  stated. 

[Ed.  Not&— For  frther  cases,  see  Acconnt  Stated.  Coit  i  2 ;  Dea 
Dig.  I  t* 

For  other  deflnitions,  see  Words  and  Phrases,  toL  1,  pp.  98-86;  voL 
p.  7S61.] 

2.  OoBPOBAHoiTB  d  888*)  — <taTioEB8— TrauNATioir  OF  Tebh  ^  S VBSXQCnEira 

Acts. 

The  act  of  an  ex-offlcer  of  a  corporation  In  O.K.*lng  a  bill  against  a  cor- 
poration was  ineffectlvew 
[Ed.  Note^For  otlier  cases,  see  Oorporatkms,  Dea  Dig.  |  898.*] 

&  CospoUTioNB  <|  898*)— Acrrs— AuTHOBiTT  OF  Stooxholdkbb. 

A  corporation  cannot  act  by  a  stockholder,  bnt  only  tlirongh  its  duly 
authorized  officers  and  agents. 

[Ed.  Note.— For  atbet  cases,  see  CorporationB,  Gent  Dig.  |  1083:  X>«c. 
Dig.  I  89&*] 

4.  COBPOUnOHS  (I  88S*>-OmOSBB— IlCFUXD  AtTTBOBITT^-TBKASUXEB. 

The  fact  that  a  representative  of  stockholders  of  a  corporation  had  Im- 
plied anthorl^  to  receive  money  belonging  to  it  did  not  confer  on  him  any 
implied  authority  to  admit  the  correctness  of  a  claim  against  the  cor- 
poration. 

[Bd.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  |  1S8S ;  Dec. 
Dig.  {  396.*] 

CL  Account  Siatko  (S  6*>— CoBBicTifEss— ADinssion— PATmnT  on  Acoomrr. 

Payment  on  an  account  is  not  an  admission  of  tbe  correctness  of  the 
balance,  so  as  to  establish  an  account  stated. 

[Ed.  Note. — For  other  cases,  see  Acconnt  Stated,  Cent  Dig,  |  IB ;  Dec. 
Dig.  S  6.*] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  First  District. 

Action  by  James  McAveigh  against  the  Pelham  Park  Railroad  Com- 
pany and  another.  From  a  Municipal  Court  judgment  for  plaintiff, 
defendants  appeal.   Reversed,  and  new  trial  ordered. 

Argued  before  GIEGERICH,  GOFF,  and  LEHMAN,  JJ. 

James  L.  Quackenbush  (J.  Tufton  Mason,  of  counsel),  for  appel- 
lants. 

James  F.  Donnelly,  for  respondent. 

GOFF,  J.  Complaint  was  on  contract.  The  bill  of  particulars  set 
forth  items  of  expense  from  August  5  to  December  24,  1908,  for  work 
done  by  horses  from  May  10  to  September  28,^1908,  and  for  use  of 
coaches  durii^  winter  of  1908,  in  all  amounting  to  $617.41.  A  credit 
of  $209  was  allowed,  leaving  a  balance  of  $462.41.  At  commencement 
of  trial,  plaintiff  was  permitted  to  amend  by  declarli^  on  an  account 
stated,  instead  of  on  contract.  This  changed  the  order  and  quality  of 
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proof,  and  relieved  plaintiff  from  proving  the  items  of  expense  and  the 
performance  and  value  of  the  work,  but  required  him  to  prove  by  a  fair 
preponderance  of  competent  and  credible  testimony  that  an  account 
was  presented,  tliat  by  mutual  agreement  of  the  parties  it  was  accepted 
as  correct,  and  that  the  defendants  promised  to  pay  the  amount. 

To  malce  a  stated  account,  the  indebtedness  must  refer  to  a  sub- 
sisting debt  Schutz  v.  Morette,  146  N.  Y.  137,  40  N.  E.  780.  There 
nrast  be  a  mutual  examination  of  the  account,  a  balance  struck,  and 
agreement  that  the  balance  is  correct,  and  that  it  will  be  paid.  Lock- 
wood  V.  Thome,  18  N.  Y.  285 ;  Spellman  v.  Muehlfeld,  reversed  on  an- 
other point,  48  App.  Div.  365,  62  N.  Y.  Supp.  746.  The  demand  for 
such  Ixdance  is  essentially  the  same  as  if  a  promissory  note  had  been 
given  for  it  Volkening  v.  De  Graaf,  81  N.  Y.  868.  Whether  the 
plaintiff  praved  his  case  as  one  of  stated  accotmt  can  only  be  de- 
termined by  applying  thtf  test  of  these  rules. 

It  appears  that  the  defendants  were  under  one  management.  The 
plaintiff  was  superintendent,  and  as  such  collected  from  l£e  conductors 
the  fares  received  by  them,  and  from  time  to  time  deposited  them  in 
bank.  He  had  been  in  the  habit  of  expending  small  sums  of  money  for 
various  purposes  on  account  of  defendants,  and  receiving  payment 
therefor  from  the  president.  On  October  11,  1908,  plaintiff  presented 
a  statement  of  defendants'  indebtedness  (to  what  amount  was  not 
stated),  and  received  from  him  $209  on  account  What  the  balance 
was,  if  any,  cannot  be  gathered  from  the  testimony.  It  is  fairly  infer- 
able that  the  management  of  the  defendant  companies  was  not  success- 
ful or  profitable,  and  that  the  stockholders  resolved  upon  a  change.  On 
December  12th  of  the  same  year  the  stockholders  elected  a  new  board 
of  directors,  who  appointed  a  new  president  and  a  new  superintendent. 
Plaintiff  was  notified  of  the  change,  and  required  to  turn  over  the  pro{>- 
erties  of  the  companies  to  his  successor.  This  he  refused  to  do  until 
December  19th.  Subsequently  he  presented  the  statement  on  which 
he  sued  to  Mr.  Auld,  a  former  secretary  of  one  of  the  defendant  com- 
panies, who  O.  K.'d  the  statement  Mr.  Auld's  testimony  as  to  his 
connection  with  the  defendant  companies  was  very  vague  and  unsatis- 
factory, and  it  was  equally  so  as  to  the  time  when  he  so  marked  the 
statement.  At  first  he  said  he  did  it  about  the  1st  of  December;  but 
under  the  skillful  leading  questions  of  plaintiff's  counsel  he  said  that 
he  did  it  at  the  end  of  December.  It  should  be  noted  that  the  last  item 
on  the  statement  is  dated  December  24th.  Was  the  presenting  of  the 
statement  to  Auld  a  presentment  to  defendant?  He  at  one  time  testi- 
fied that  his  connection  with  the  company  ceased  about  December  19th, 
and  at  another  time  that  it  ceased  on  the  22d.  Whichever  it  was,  it  is 
clear  from  his  own  testimony  and  from  the  whole  record  that  when  he 
put  the  letters  "O.  K."  upon  the  statement  he  had  ceased  to  be  an 
officer  or  agent  of  defendants,  had  no  power  to  bind  them,  and  his 
marking  was  worthless.  The  fact  that,  at  the  time  plaintiff  presented 
the  statement  to  Auld,  he  knew  that  there  had  been  a  change  in  the 
management,  and  that  himself  and  Auld  had  been  superseded,  gives 
ample  reason  to  doubt  the  ^ood  faith  of  the  transaction,  apart  from  the 
errancy  of  the  testimony  given  in  its  support 
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Pldntiff  further  relics  on  his  contention  that  he  spoke  to  Mr.  Fisher 
about  his  bill,  and  that  Fisher  told  him  to  send  it  to  Gaynor,  and  that 
it  would  be  paid.  There  is  no  evidence  that  Fisher  was  an  (rfficer  or 
agent  of  defendants.  Statements  (largely  by  counsel)  that  he  repre- 
sent^ a  majority  of  the  stockholders  had  no  probative  value.  Even 
if  he  was  such  representative,  that  would  not  give  him  authority  to  act 
for  or  bind  the  companies.  A  corporation  can  only  act  through  and 
be  bound  by  its  officers  or  its  duly  authorized  agents.  A  stockholder 
is  neither.  It  is  urged  that.  Fisher  having  accepted  the  balance  of  the 
companies'  moneys  which  remained  in  the  hands  of  plaintiff,  and 
having  turned  them  in  to  their  treasurer,  he  consequently  had  author- 
ity to  bind  the  companies  by  his  promise  to  pay  plaintiflfs  account. 
No  such  consequence  or  implied  authority  can  be  inferred  from  his 
receiving  the  numeys ;  for,  while  he  may  have  had  authority  to  receive 
money,  he  had  no  autiiority  to  create  a  debt,  and  that  is  what  he  would 
have,  if  his  promise  were  held  to  bind  the  defendants.  And  the  same 
principle  applies  to  Gaynor,  the  auditor.  His  statement  that  plaintiff's 
bill  would  be  paid  in  a  few  days  cannot  be  construed  into  a  promise  of 
the  defendants  to  pay.  There  is  no  evidence  that  Gaynor  was  the  au- 
ditor of,  or  an  officer  or  agent  of,  defendants,  nor  of  any  custom  or 
course  of  business  in  which  he  was  held  out  as  such.  It  is  proper  to 
observe  that  neither  Fisher  nor  Gaynor  testified  on  the  trial.  Al!  ref- 
erence to  them  came  from  the  plaintiff. 

Further  reliance  is  placed  by  plaintiff  on  the  undisputed  testimony 
that  the  former  president  paid  a  certain  amount  on  account  of  the  bill 
rendered  to  him.  The  mere  payment  on  account,  standing  alone,  is 
not  an  agreement  as  to  its  correctness ;  nor  is  it  a  promise  to  pay  the 
balance.  No  evidence  was  adduced  as  to  anything  that  the  president 
had  said.  Besides,  he  could  not  have  agreed  to  or  promised  to  pay  the 
account  sued  upon,  for  the  transaction  with  him  took  place  on  October 
11th;  whereas,  the  account  contains  items  up  to  and  including  De- 
cember 24th,  and  one  chai^  is  $50,  for  the  use  of  two  coaches  during 
the  winter  of  1908.  How  could  the  former  president  agree  to  the 
correctness  of,  and  to  pay,  the  balance  of  an  account  that  had  never 
been,  and  could  not  have  been,  rendered  as  an  account  of  a  subsisting 
indebtedness? 

In  every  element  necessary  to  sustain  an  action  on  an  account  stated, 
the  plaintiff  has  failed,  and  the  motion  for  dismissal  at  the  close  of  the 
case  should  have  been  granted. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appdlants 
to  abide  the  event.  All  concur. 
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SZEBOLD  T.  HOTllAN. 
(Snprane  Court,  Appelate  Tom,  DecMuber  29; 

L  L41IDL0BD  AlTD  TlRAirT  ^  M"*)— OOKBIKUOTZON  OT  LlAU— GOVSNAKTS  iJI  TO 

Hut. 

A.  covenant  In  a  renewal  lease  that  the  Bteam  radiator  should  be  In- 
creased and  eiriarsed  to  give  sufficient  heat,  namelr,  a  tempera  tare  of  at 
least  65  degreea  in  cold  weather,  will  he  constmed  to  bind  the  landlord 
to  sapply  a  snffldent  head  of  steam  to  ettect  that  resnlt,  when  the  landlord 
bam  the  cnnidete  control  over  the  heating  plant. 

IBH.  NotflL^Fw  other  cases,  see  landlord  and  Tenant,  Dec.  IMg.  |  44.*) 

%  Lakulobd  axd  Tknant  a  172*)  —  CoNSTBucnvB  nvionoN  —  Failubb  to 
Heat. 

Whece  a  lease  provides  that  the  landlord,  who  has  complete  control  of 
the  heating  plant,  will  supply  a  head  of  steam  sufficient  to  keep  the  tem- 
perature at  65  degrees  In  cold  weather,  a  failure  to  so  heat  Is  a  construct- 
ive eviction,  If  the  tenant  so  elects  and  moves  out 

[Ed.  Note.—For  other  cases,  see  Landlord  and  Tenant,  Dec.  Dig.  1 172.*} 

S.  LABDLOnD  AND  TlRAKT  (|  171*)— COVBTBITOnTS  BTXCnON— SuaBXniHBB  OF 

Pbeuises. 

There  cannot  be  a  constmctlTe  eviction  wlthoat  a  surrender  of  the 
leased  premises. 

[Ed.  Nota— For  other  cases,  see  Landlord  and  T»ant,  Gent  IMg.  S|  6Et3» 
OM;  Dee.  Dig:  |  171.*] 

1  Landlobd  ANn  Teitast  a  ITS*)— €osBiBuoiiTB  Evionos— a^m  to  Subbbh- 

DBB  PBEMSES. 

Where  a  tenant  claims  a  constructive  eviction  tor  ffillure  to  heat  the 
ivemlses,  wberel^  be  is  entitled  to  surrender  them,  he  must  surrender  to 
a  reasonable  time  after  the  failure  of  the  landlord  to  heat 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant  Cent  Dig.  f 
718;  Dec.  Dig.  |  ITR*] 

5.  IiAHDLOBD  AND  TENANT  ({  ITS*)— CoNSTBUOTIVB  BVIOTION— SUBBBNDBB  OV 

Fbbmisbb— Reasonable  Tiue. 

Where  a  tenant  has  a  right  In  October  to  surrender  the  premises  for 
failure  of  the  landlord  to  heat,  he  cannot  delay  until- February  and  then 
surrender,  without  showing  that  there  was  an  appreciable  diminution  of 
the  heat  in  February  as  to  the  heat  furnished  In  October,  so  as  to  con- 
stitute a  fresh  eviction. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant  Dec.  Dig.  |  ITS.*) 

6.  Laudxabd  and  Tenant  (|  231*)— GovKVANn  ab  to  Heat— Bbbaoh— Snrn- 

oiENOT  OF  Evidence. 

Under  a  lease  binding  a  landlord  to  heat  the  premises,  self-serving  dec- 
larations In  a  letter  of  the  tenant  to  the  landlord,  and  a  promise  by  the 
iBiMUord  that  he  Intended  to  Improve  conditions  in  the  steam  supply,  were 
not  sufficient  evidence  to  establish  a  breadi  of  the  covenant  In  the  lease. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Traiant  Dec.  Dig.  {  231.*] 

7.  I«ANDLOBD    AND    TENANT    (|  171*)— CONSTBUCnVE  EVICTION— FAILUBB  TO 

Heat— Waiveb. 

Where  a  tenant  Is  constructively  evicted  by  the  failure  of  the  landlord 
to  beat  ft  promise  on  the  part  of  the  landlord  to  ronedy  condltlonB  would 
amount  to  a  waiver  of  the  right  to  take  advantage  of  the  ^lanfB  thllure 
to  snrrender  the  premises  In  a  reasonable  tlni& 

[Ed.  Mote — For  other  cases,  see  landlord  and  Tenant  Dec;  Dig.  1 171.*} ' 

Appeal  from  Municipal  Court,  Borough  of  Manhattau,  Seventh  Dis- 
trict. 

*ForMb«  «MM  Nt  HUn*  topUt  A  |  BiTMBBB  In  Dm.  *  Am.  Digs.  UOT  to  dat%  C  Rfp>r  Indeue 
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Action  by  Christian  A.  Siebold  against  Oscar  Heyman.  From  a 
judgment  for  defendant,  plaintiff  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  before  GIEGERICH,  GOFF,  and  LEHMAN.  JJ. 

Randolph  M.  Newman,  for  appellant. 
Edward  Galinger,  for  respondent 

GOFF,  J.  This  is  an  appeal  from  a  judgment  dismissit^  the  com- 
plaint in  an  action  for  rent,  which  was  defended  on  tiie  gi'ound  that 
there  had  been  a  constructive  eviction  by  reason  of  the  landlord's 
breach  of  a  covenant  to  furnish  sufficient  heat.  In  March.  1908,  plain- 
tiffj  who  was  tenant  in  possession  of  the  premises,  signed  a  renewal 
lease  for  a  term  beginning  September  1,  1908,  and  ending  Beptember 
30,  1909,  whereby  it  was  provided  that  the  number  of  steam  radiators 
should  be  "increased  and.  enlarged  to  give  sufficient  heat;  i.  e.,  a  tem- 
perature of  at  least  65  degrees  in  cold  weather."  In  view  of  the  fact 
that,  as  it  can  be  gathered  from  the  record,  steam  to  these  radiators 
was  supplied  ffom  a  central  plant,  in  the  basement  of  the  house,  whol' 
ly  under  control  of  the  landlord,  this  covenant  must  be  construed  as 
if  it  were  not  only  to  increase  the  number  of  steun  radiators,  and  to 
enlarge  them,  so  as  to  be  capable  of  heating  the  apartment  to  a  tern- 
perature  of  65  degrees,  but  to  supply  them  with  steam  of  a  sufikient 
quantity  and  quality  to  effect  that  result. 

In  October  and  November,  1908,  the  apartment  was  chilly  and  un- 
comfortable, and  was  not  heated  to  a  temperature  of  66  degrees,  ei- 
ther Fahrenheit  or  Centigrade,  if  we  may  take  judicial  notice  that  a 
normal  person  will  not  be  chilly  and  uncomfortable  at  either  of  those 
temperatures.  There  is  no  evidence  whether  this  result  arose  from  a 
failure  on  the  part  of  the  landlord  to  increase  and  enlaive  the  steam 
radiators  in  the  apartme^,  or  from  future  to  supply  sufficient  steam ; 
but  it  does  appea?  that  the  tenant  and  his  wife  made  numerous  com- 
plaints to  the  landlord,  not  only  as  to  lack  of  heat,  but  also  of  hot 
water.  On  February  11,  1909,,  the  tenant  notified  the  landlord  of  his 
intention  to  vacate,  owing  to  the  latter's  failure  to  keep  up  the  steam 
heat  and  hot  water  supply,  and  did  vacate  at  some  time  during  that 
month.  This  action  was  brought  to  recover  for  rent  claimed  to  have 
accrued,  after  the  removal,  in  March,  April,  and  May,  1909.  There 
can  be  no  doubt  that  the  failure  of  a  landlord  to  supply  sufficient  heat 
to  »i  apartment  used  as  a  dwelling  and  fitted  with  apparatus  for  that 
purpose,  over  which  the  landlord  has  control,  constitutes  a  constructive 
eviction,  if  the  tenant  so  elects  and  moves  out.  Bptler  v.  Newhouse, 
85  N.  Y.  Supp.  373.  It  is  only  by  removal  that  the  tenant  can  make 
his  election.  Boreel  v.  Lawton,  90  N.  Y.  293,  43  Am.  Rep.  170.  The 
surrender  must  be  made  within  a  reasonable  time  after  discovery  of 
conditbns  which  are  claimed  to  constitute  an  eviction.  Ryan  v.  Jones. 
3  Misc.  Rep.  65,  20  N.  Y.  Supp.  842;  Copcland  v.  Lut^en,  17  Misc. 
Rep.  604,  40  N.  Y.  Supp.  653 ;  Stein  v.  Rice,  23  Misc.  Rep.  348,  51 
N.  Y.  Supp.  320;  Butler  v.  Newhouse,  85  N.  Y.  Supp.  373;  Butler 
V.  CariUo,  88  N.  Y.  Supp.  941;  0*Gorman  v.  Harby,  18  Misc.  Rep. 
228,  41  N.  Y.  -Supp.  521. 
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It  was  evident  to  the  tenant  in  October  that  there  was  insufficient 
heat  in  his  apartment;  but  he  did  not  move  until  February.  Upon  dis- 
covery of  the  faulty  condition  of  his  apartment  in  October,  it  was  his 
right  to  treat  the  lease  as  canceled  and  move  out,  after  notifying  the 
landlord  and  waiting  a  reasonable  time  for  him  to  remedy  conditions ; 
and  if,  by  reason  of  the  increasing  severity  of  the  weather,  or  other 
cause,  the  temperature  of  the  apartment  became  continuously  less, 
the  ensuing  cumulative  discomfort  might  have  started  afresh  the  rea- 
sonable time  in  which  he  had  to  remove.  Marks  v.  Dellaglio,  56  App. 
Div.  S99,  67  N.  Y.  Supp.  736.  The  record  discloses  no  evidence  of  the 
condition  of  the  premises  in  February  sufficient  to  show  what  was  the 
condition  of  the  apartment  at  that  time,  or  sufficient  facts  to  show 
the  tenant's  right  to  claim  a  constructive  eviction  in  that  month.  It 
is  not  enough  to  prove  that  the  tenant  complained  of  insufficient  heat 
between  November  and  February;  nor  is  he  helped  by  self-serving 
declarations  in  a  letter  to  the  landlord,  which  is  made  part  of  the  rec- 
ord, nor  by  proof  of  a  statement  by  the  landlord  that  he  "intended  to 
improve  conditions"  in  the  steam  supply,  which  is  not  an  admissioa 
of  a  failure  to  perform  his  contract. 

Judgment  will  not  be  ordered  in  favor  of  the  landlord  on  the  theory 
that  defendant  cannot,  by  any  possibility,  be  successful  on  a  new  trial, 
since  it  may  be  possible  that  he  can  show  a  substantial  diminution  of 
heat  in  February,  or  a  promise  on  the  part  of  the  landlord  to  remedy 
conditions.  Such  a  promise  Would  constitute  a  waiver,  on  his  part,  of 
the  right  to  take  advantage  of  the  fact  that  the  tenant  had  not  re- 
moved within  a  reasonable  time  after  discovery  of  the  defective  condi- 
tion of  the  premises.  Krausi  Fife,  120  App.  Div.  490,  lOfi  N.  Y. 
Supp.  384. 

Judgment  reversed,  and  a' new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event 

GIEGERICH,  J.,  concurs.  LEHMAN,  J.,  concurs  in  result 


KINO  V.  GARUBA. 

(SDpreme  Court,  Appellate  Term.   December  22,  1909.) 

1.  Niw  Tbial  ({  6*)— Appeal  and  EIbbob  <|  977*)— Review— Dibcbetion  or 

CouBT— New  Tbial. 

The  granting  or  denial  of  a  new  trial,  rests  In  the  sound  discretion  ot 
tbe  trial  court,  and  Its  exercise  Bhonld  not  be  lightly  disturbed. 

[Ed.  Note. — For  other  cnses,  see  New  Trial,  Cent  Dig.  f§  9, 10 ;  Dee.  Dig. 
I  6;*  Appeal  and  Qrror,  Cent  Dig.  H  3860-^865;  Dec  Dig.  }  977.*] 

2.  New  Tbial  (|  150*)- Nkwlt  Disoovebed  Kvidehce— Sutficiekct  of  Show- 

no  on  Motion. 

In  an  action  for  assanlt,  affidavits  on  a  motion  by  d^mdant  for  a  new 
trial  for  newly  discovered  evidence  held  sufflcient  to  show  plalntilE  was 
employed  for  a  considerable  part  of  tbe  ttaoe  vben  be  claimed  he  was  nn- 
able  to  work  on  account  of  bis  lojurleSi  and  to  entitle  defendant  to  rdlrf. 

[EkL  Note.— otber  cases,  see  New  Trial,  Cent  Dtf.  H  S06-810;  Elec. 
Dig.  I  150.*] 

*ror  oUmt  cam  ■••  mum  tople  a  f  mrMUB  In  Dm.  *  Am.  01s».  1807  to  dftto,  *  Rvp'r  Iod«u« 
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Apijeal  from  City  Court  of  New  York,  Trial  Term, 
Action  by  Thomas  King  against  Josei>h  Caruba.   Judgment  for 
plaintiff.  From  an  order  denying  a  new  trial,  defendant  af^eals.  Re- 
versed. 

Argued  before  GIEGERICH,  GOFF,  and  LEHMAN,  JJ. 

Hwit,  Hill  &  BeUs  (George  W.  Betts,  Jr.,  and  Morris  D.  Ferris^  o£ 
counsel),  for  appellant. 
James  T.  Sullivan,  for  respondent 

LEHMAN,  J.  Plaintiff  has  recovered  a  judgment  against  the  de- 
fendant in  an  action  for  assault  His  injuries  were  apparently  not  in 
themselves  severe  or  disabling,  and  it  hardly  seems  to  me  that  a  blow 
on  the  mouth,  which  loosened  two  teeth,  should  prevent  a  man  from 
eating,  so  that  he  could  not  work  for  nine  weeks  thereafter.  Upon 
the  appeal  from  the  judgment,  I  was,  however,  of  the  opinion  that, 
since  the  plaintiff's  testimony  on  this  point  was  uncontradicted,  even 
bv  medical  testimony,  and  evidently  believed  by  the  jury,  its  improb- 
ability was  not  so  apparent  that  we  would  be  justified  in  setting  aside 
the  solemn  determination  of  12  men.  Aside  from  this  improbability, 
the  testimony  of  the  plaintiff  and  his  corroborating  witness  was  clear 
and  consistent,  and,  though  contradicted  by  evidence  which  out- 
weii^ed  it  greatly  in  a  quantitative  sense,  and,  so  far  as  the  record 
would  show,  in  a  qualitative  sense,  also,  yet  this  preponderance  in 
favor  of  the  defendant  may  be  only  apparent,  and  the  jury  may  have 
been  convinced,  by  the  appearance  and  manner  of  testifying  of  the 
plaintiff  and  his  corroborating  witness,  that  they  were  telling  the  truth, 
and  that  the  defendant  and  his  numerous  witnesses  were  all  either  mis- 
taken or  untruthful.  I  therefore  reluctantly  reached  the  conclusion' 
that  it  was  not  the  function  of  an  appellate  court  to  reverse  the  judg- 
ment or  to  set  aside  the  verdict  of  the  jury  found  under  such  cir- 
cumstances. 

Upon  the  trial  the  plaintiff  testified  that  he  was  unable  to  do  any 
work  for  nine  weeks  after  August  22,  1908,  the  date  of  the  alleged 
assault.  After  the  trial  the  defendant  moved  for  a  new  trial  on  newly 
discovered  evidence.  This  evidence  was  that  the  plaintiff  had  been 
employed  on  the  docks  of  the  White  Star  Line  during  the  month  of 
September,  190S,  for  38^  hours.  If  this  evidence  is  true,  it  wilt 
show,  not  only  that  the  alleged  injuries  were  not  as  severe  as  the  plain- 
tiff testified,  and  as  the  jury  evidently  believed,  but  it  will  also  show 
that  the  plaintiff  himself  committed  perjury.  Upon  this  motion  the 
defendant's  former  paymaster  presented  an  affidavit  stating  that  he  is 
now  employed  by  the  White  Star  Line;  that  on  August  5,  1909,  he 
went  to  Pier  48  of  the  White  Star  Line  with  one  Joseph  Ventura  and 
with  one  of  the  defendant's  attorneys,  and  that  in  the  presence  of  these 
persons  and  of  one  Dahl,  the  timekeeper  of  the  steamship  company, 
the  plaintiff  stated  that  he  had  worked  on  said  pier  during  the  month 
of  September,  1908,  under  the  name  of  Tom  King  No.  3;  and  that 
an*  examination  of  the  time  books  showed  that  Thomas  King  No.  2- 
had  been  employed  on  said  pier  for  ZQYz  hours  regular  time  and  13 
hours  overtime  during  the  week  ending  Wednesday,  September  16^ 
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1908»  and  had  received  the  sum  of  $17.40  for  his  services.  The  attor- 
ney for  the  defendant,  an  officer  of  this  court,  swears  to  the  same 
facts.  Dahl  the  timekeeper,  swears  that  he  has  known  the  plaintiff 
in  this  action  for  eight  years ;  "that  deponent  has  been  shown  Thomas 
King,  the  plaintiff  in  this  action,  and  who  admitted  that  he  was  the 
plaintiff,  and  said  King  also  stated  to  deponent  that  he  was  the  man 
known  as  'Tom  King  No.  2'  on  the  said  Pier  48 "that  said  Thomas 
King  was  employed  by  the  said  White  Star  Line  on  Pier  48,  North 
river,  to  deponent's  knowledge,  for  38^^  hours  regular  time  and  13 
hours  overtime  during  the  week  ending  Wednesday,  September  16,^ 
1908,  said  King  earning  thereby  the  sum  of  $17.40." 

These  affidavits  are  met  by  the  affidavit  of  the  plaintiff,  denying 
absolutely  that  he  had  stated  that  he  worked  on  Pier  48  under  the 
name  of  Thomas  King  No.  2,  or  that  he  admitted  that  he  had  worked 
on  said  pier  during  the  month  of  September,  1908.  He  states  that  he 
was  called  into  the  office  on  August  5,  1909,  and  the  timekeeper  asked 
the  attorney,  "Is  this  the  Tom  King  you  wanted?"  and  the  attorney 
said,  "Yes,"  and  that  he  then  left  the  office;  that  he  never  worked 
on  that  pier,  or  any  other  pier,  in  September,  1908,  but  that  a  cousin 
of  the  same  name,  who  is  now  in  Ireland,  worked  there  in  September, 
1908.  Plaintiff's  attorney  also  presents  an  affidavit  that  Dahl,  the 
timekeeper,  stated  to  him  that  it  was  not  true  that  the  plaintiff  had 
admitted  in  his  presence  that  he  had  worked  upon  the  pier  of  the 
White  Star  Line  during  the  month  of  September,  1908,  and  that  he 
had  no  personal  knowledge,  except  as  derived  from  the  bodes,  that  the 
plaintiff  had  worked  upon  the  pier;  but  he  refused  to  make  any 
affidavit  for  him. 

Upon  this  appeal  the  plaintiff  properly  concedes  that  the  only  ques- 
tion is  whether  the  court  below  believed,  and  was  justified  in  believing, 
the  affidavits  submitted  by  the  plaintiff,  and  whether  these  affidavits 
were  sufficient  to  destroy  the  effect  of  the  moving  affidavits.  It  seems 
to  me  that  these  answering  affidavits  are  of  little  weight.  The  plain- 
tiff has  testified  absolutely  upon  the  trial  to  certain  facts.  The  pur- 
pose of  the  newly  discovered  evidence  is  to  show  that  his  testimony 
was  false.  We  may  not  lightly  presume  $  man  guilty  of  perjury;  but, 
if  this  plaintiff  was  guilty  of  perjury  at  his  trial,  then  obviously  he 
would  not  hesitate. to  swear  again  that  his  first  testimony  was  true. 
The  affidavit  of  his  attorney  cannot,  however,  be  disregarded  so  lightly. 
Like  the  defendant's  attorney,  he  is  an  officer  of  this  court;  and  we 
should,  if  possible,  give  credence  to, anything  which  he  may  swear  tot 
His  affidavit  is,  however,  based  only  on  hearsay  (that  is,  upon  what  the 
timekeeper  Dahl  told  him) ;  and  he  has,  apparently,  not  attempted  to 
use  the  court's  powers  to  obtain  an  affidavit  from  Dahl  himself.  Even 
if  Dahl  stated  the  truth  to  him,  and  plaintiff  did  not  admit  that  he 
woiiced  on  Pier  48  during  the  month  of  September,  1908,  we  still  have 
uncontradicted  the  statements  that  Dahl  knew  one  Thomas  King,  that 
the  same  Thomas  King  is  the  plaintiff  herein,  that  the  same  Thomas 
King  is  described  on  the  books  of  the  White  Star  Line  as  Thomas 
King  No.  2,  and  that  the  books  show  that  Thomas  King  No.  2  worked 
during  September,  1908.  If  it  were  conceded  that  there  were  no  pos- 
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sible  confusion  of  identity,  then  the  newly  discovered  evidence  would 
certainly  and  without  question  change  the  result  upon  a  new  trial. 
Since  there  is  a  claim  that  there  is  a  confusion  of  identity,  the  possible 
e£Fect  of  the  newly  discovered  evidence  is  to  reduce  the  certainty  to  a 
probability ;  but  the  newly  discovered  evidence  is  still  a  proper  basis 
for  the  granting  of  a  new  trial. 

While  the  granting  or  denial  of  a  new  trial  rests  in  the  sound  dis- 
cretion of  the  court  below,  and  the  exercise  of  this  discretion  should 
not  be  lightly  disturbed,  I  feel  that  in  this  case  we  should  reverse  the 
.  order  and  grant  the  motion.  The  justice  below  who  refused  to  g^nt 
the  motion  did  not  preside  at  the  trial,  and  had  no  greater  omiortunity 
of  seeing  the  witnesses,  and  we  can  judge  of  the  weight  of  the  affida- 
vits as  well  as  he.  The  affidavits  seem  to  me  to  present  a  clear  case 
where  justice  demands  a  new  trial. 

The  order  should  therefore  be  reversed,  with  $10  costs  and  dis- 
bursements, and  a  new  trial  ordered,  upon  payment  hy  defendant  of 
all  costs,  including  costs  upon  the  appeal  from  the  judgment;  the 
costs  and  disbursements  upon  this  appeal  from  the  order  to  be  offset 
against  said  costs.  All  concur. 


LAUGHLIN  et  ux.  T.  MANSON. 
(Snpreme  Court,  Ai^Ilate  Term.  December  22,  1009.) 

1.  SIvZDKncE  (S  417*)— Paboi,  ElTiDENOB— Showing  Tsaits  or  GoRTRAcr  Pabii.t 

zn  Wbitino, 

A  letter  from  defendant  to  one  of  the  plalntlffli,  stating  that,  in  accord- 
ance with  their  coDTersatlon,  he  would  employ  sndi  plaintiff  to  manage  a 
certain  hotel,  and  his  wife,  the  otho:  plaintiff,  to  assist  him.  their  joint 
salary  to  be  $1S0  per  month,  th^  to  take  charge  four  days  later,  from 
which  time  their  salary  would  commence,  all  the  parties  being  in  New 
York,  and  the  hotel  being  In  Bermuda,  Is  obviously  Incomplete,  so  that 
oral  evidence  that  there  was  a  definite  hiring  for  two  months  Is  admissible. 

[Ed.  Note.— For  other  cases,  see  Drldence,-Gent  Dig.  |  1884;  Dec  Dig. 
!  417.  •! 

2.  Pbincipax.  and  Agent  (S  28*)— Etidbnoe  or  Aosnor. 

Where  defendant.  In  anploylng  plaintiffs  to  manage  a  botd,  told  them 
that  H.  was  bis  r^resratatlve  at  the  place  the  hotel  was  located,  and  that 
O.,  to  whom  he  gave  them  a  letter,  would  install  them,  and  C.  left  the 
matter  to  H.,  whom  th^  fovnd  In  possession,  tbey  were  jnstlfled  In  deal* 
ing  wltb  them  In  the  matter  of  taking  possession  as  tb*  scants  of  de- 
fendants. 

[Ed.  Note; — For  other  cases,  see  Principal  and  Agent  Cent  Dig.  |  41 ; 
Dec.  Die  I  23.*] 

a  MaBIEB  and  SBBVAST  d  60*)— BBKAOB  of  C301VTBA0T  BT  MASTB. 

Where  defendant  employed  plaintiffs  to  manage  a  hotel,  and  bis  agents 
refused  to  allow  plaintiffs  to  take  possesrion,  and  d^endant  Ignored  their 
letters,  and  refused  to  see  their  representatlTO,  on  the  sabject,  there  was 
a  breach  of  contract  by  bUn.  and  not  an  abandonment  of  the  anploymmt 
by  them;  tb^  not  being  obliged  to  take  possession  by  force. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  {  59.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan*  First  Dis- 
trict. 

•For  other  cum  mc  hbu  topic  A  I  hciuhb  1b  Dee.  *  Am.  Diss-  1M7  to  dat%  ft  R*p'r  Indam 
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Action  by  John  P.  Laughlin  and  another  against  Philip  Manson. 
From  a  judgment  for  plaintiffs,  after  a  trial  without  a  jury,  defend- 
ant appeals.  Affirmed. 

Argued  before  GIEGERICH,  GOFF.  and  LEHMAN,  JJ. 

Wile  &  Oviatt,  for  appellant. 
Francis  X.  Carmody,  for  respondents. 

GIEGERICH,  J.  The  action  is  to  recover  damages  for  breach  of 
a  contract  of  empl<^rment.  The  answer  was,  in  effect,  a  general 
denial. 

The  defendant  was  the  lessee  of  a  hotel  at  St.  George,  Bermuda, 
and  ill  February,  1909,  advertised,  in  the  city  of  New  York,  for  a 
manager  to  take  charge  of  the  business.  The  plaintiffs,  who  are  hus- 
band and  wife,  answered  his  advertisement,  and,  after  several  inter- 
views, were  en^ged  by  him,  the  husband  to  act  as  manager  of  the 
hotel  and  the  wife  to  assist  him  generally.  When  the  negotiations  had 
been  concluded,  the  defendant  wrote  and  delivered  the  following  let- 
ter to  the  plaintiff  John  P.  Laughlin : 

"New  York,  March  2,  1909. 
"Mr.  Jolm  P.  LaagtaUn,  New  Tork  CSty— Dear  Sir:  In  accordance  with  oar 
cmversatlcni,  I  wHI  employ  700  to  maDage  the  St  Geoi^'B  Hotel  in  Bermnda, 
and  yonr  wife  to  assist  you  gwerally  by  looking  after  the  honsework,  and 
also  assist  In  the  front  of  the  house;  your  Jolot  salary  to  be  one  hundred  and 
fifty  dollars  ($160.0(9  per  month.  Too  are  to  take  charge  on  March  6,  1000, 
fnnn  which  date  your  salary  will  commeiic& 

"Tonrs  very  tnily,  Philip  Manson." 

The  defendant  also  gave  the  plaintiffs  a  letter  of  introduction  to  a 
Capt.  Myers,  who  was  the  president  of  the  corporation  which  owned 
the  hotel  property,  stating  that  he  had  engaged  the  plaintiffs  in  the 
capacities  already  mentioned.  The  plaintiffs  accordingly  went  to 
Bermuda,  arriving  there  on  March  6,  1909.  On  their  arrival  they  pre- 
sented their  letter  of  introduction  to  Capt.  Myers,  who,  however,  was 
about  to  leave  for  New  York,  and,  not  having  time  to  go  to  the  hotel 
with  tiiem,  directed  them  to  see  Harry  Manson,  the  defendant's  broth- 
er, and  made  the  following  indorsement  on  the  letter : 

"Mr.  Harry  Manson:  Please  let  Mr.  Miles  take  bis  former  position.  He  is 
employed  by  the  week.  You  represoit  your  brothw,  Philip  Manson.  Mr. 
Laug&lln  will  arrange  with  you." 

On  the  evening  of  their  arrival  the  plaintiffs  accordingly  saw  Har- 
ry Manson  and  presented  the  letter,  with  Capt.  Myers*  indorsement, 
to  him.  He  said : 

"I  don't  know  what  my  brother  means  by  seeding  a  man  down  here  now 
as  manager.  I  cannot  understand  what  he  means  by  sending  down  a  man- 
ager, when  I  cablegrammed  him  that  I  had  placed  a  manager  In  here.  I  can- 
not place  yon  now.  I  cannot  let  this  man  go,  who  has  been  here  and  aailst- 
ing  as  for  two  or  three  months ;  and  the  gnests  have  learned  that  yon  have 
come  down  In  a  riilp  aimie  way  or  another,  and  they  are  all  np  In  arms,  and 
th^  wfll  all  leave  to*morrow,  and  the  help  wonld  walk  out  to-morrow,  If  you 
to<ft  poosessioD." 

The  plaintiff  John  P.  Laughlin,  however,  insisted  that  he  must  take 
chai^,  and  it  was  finally  arranged  that  Harry  Manson  should  tele- 
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graph  his  brother  for  instructions.  Later,  however,  Hany  Manson 
said: 

'TTbere  Is  no  me  of  yonr  telklng  of  this  cabl^rain.  I  hare  the  power  of 
attorney  in  this  hotel.  I  am  his  (the  defendant's)  represMitatlve,  and  I  am 
going  to  mn  this  hotel.  It  does  not  make  any  difference  what  my  brother 
wires  me.  It  would  be  de^lmental  to  him,  and  he  would  lose  numey.  Xoo 
do  not  want  my  brothw  to  lose  momsy.** 

The  plaintiff  John  P.  Laughlin  said  that  he  did  not,  but  that  he  did 
want  the  position.  Apparently  no  cable  was  sent  by  Harry  Manson  to 
his  brother.  Harry  Manson  further  said  that,  if  his  brother  wanted 
to  come  down  there  and  run  the  house,  he  could  do  it,  but  as  long  as 
he  was  there  he  was  nuining  the  house ;  that  he  had  a  power  of  attor- 
ney from  his  brother  to  run  the  house,  and  was  goiiig  to  do  it. 

On  one  occasion  the  plaintiff  John  P.  Laughlin  went  behind  the  desk 
in  the  hotel,  took  off  his  hat  as  tiiough  he  was  in  possession,  and  stayed 
there  until  1  or  2  o'clock  in  the  morning.  While  he  was  there  Harry 
Manson  came  in  and  told  him  "that  the  help  was  disrupted."  The 
next  morning,  about  5 :30  o'clock,  he  saw  Harry  Manson  m  the  office, 
and  the  latter  said  that  he  had  been  out  for  two  hours  hunting  up  the 
help,  and  trying  to  get  them  to  come  back  and  go  to  work,  and  he 
added: 

"I  order  you  out  of  this  office,  and  I  do  not  want  yon  to  go  Into  the  kltChen ; 
and,  If  you  do,  we  will  hare  no  help  here  to^y,  and  the  Quests  will  all  leare." 

The  plaintiff  wrote  several  letters  to  the  defendant,  e:q)laining  the 

situation  in  detail  and  asking  instructions.  The  defendant  admitted 
that,  althoi^h  he  had  received  these  letters,  he  had  made  no  answer 
to  them.  The  plaintiff  also  consulted  a  New  York  attorney,  who 
happened  to  be  at  the  hotel  at  the  time,  and  who,  upon  his  return, 
wrote  the  defendant,  asking  him  to  appoint  an  interview,  when  he 
could  see  the  defendant  and  explain  the  condition  of  affairs  in  Ber- 
muda, with  a  view  to  straightening  out  the  situation.  The  defendant, 
however,  refused  to  see  the  attorney  or  have  anything  to  do  with  him. 

After  remaininp:  in  Bermuda  for  two  weeks,  and  being  advised  by 
Capt.  Myers  and  mstructed  by  Harry  Manson  to  return  to  New  York, 
the  plaintiffs  did  so  by  the  steamer  sailing  on  March  20th.  They  later 
brought  this  action  to  recover  damages  for  breach  of  the  contract  of 
employment,  and  recovered  judgement,  from  which  the  defendant  has 
taken  this  appeal. 

It  is  urged  that,  as  the  letter  of  March  2,  1909,  did  not  specify  that 
the  plaintiffs'  employment  was  to  be  for  a  definite  time,  it  must  be 
taken  to  have  been  a  hiring  terminable  at  the  will  of  either  party. 
This  would  be  so,  if  the  plaintiffs'  case  rested  on  the  letter  alone. 
Martin  v.  Insurance  Co.,  148  N.  Y.  117,  121,  42  N.  E.  416.  But  both 
the  plaintiffs  testified  that  they  were  engaged  for  two  months  abso- 
lutely, at  the  salary  named  in  the  letter,  with  the  understanding,  that 
their  employment  beyond  that  period  would  depend  upon  the  success 
of  their  management. 

The  letter  has  no  appearance  of  being  a  complete  memorandum  of 
the  agreement  between  the  parties.  In  view  of  the  circumstances 
surrounding  the  parties,  the  distance  of  the  place  of  performance,  and 


Digitized  by  Google 


Sup.  Ct.) 


LAUGBIJM  T.  UANSOir. 


113 


the  nature  of  the  employment  itself,  I  think  it  is  quite  obviously  inpom- 
plete  on  its  face.  It  makes  no  provision  regarding  transportation  to 
Bermuda,  and  none  regarding  the  board  or  lodging' of  th^  plaintiffs, 
nor  regarding  the  term  of  meir  employment  in  the  distant  place  to 
which  they  were  to  go.  Of  course,  it  is  conceivable  thai  the  parties 
might  have  made  the  bare  agreement  expressed  in  the  defendant's  let- 
ter, and  have  left  their  respective  obligations  thereunder  to  be  fixed 
by  the  law.  But,  viewed  in  the  light  of  the  circumstances  surround- 
ing the  parties  at  the  time  of  its  execution,  the  writing  has  not  that 
appearance  of  completeness  on  its  face  which  would  justify  the  ex- 
clusion of  parol  evidence  that  further  and  consistent  terms  were  in- 
cluded in  the  agreement  between  the  parties.  Eighmie  v.  Taylor,  98 
N.  Y.  288.  I  think,  therefore,  that  there  was  no  error  in  admitting  the 
testimony  of  the  plaintiffs  that  there  was  a  definite  hiring  for  two 
months,  and  the  testimony  so  given  was  sufficient  to  sustain  that  con- 
clusion. 

It  is  further  objected  that  the  acts  and  declarations  of  Harry  Man- 
son  were  improperly  admitted  in  evidence,  and  that  the  plaintiffs' 
case  shows  that  they  abandoned  the  performance  of  their  agreement, 
and  consequentiy  cannot  recover,  ^th  plaintiffs  testified,  however, 
ffiat  in  the  course  of  their  negotiations  with  the  defendant  he  had  told 
them  that  Harry  Manson  was  acting  as  his  representative  in  Bermuda ; 
and  there  was  also  testimony  that,  although  the  defendant  had  told 
the  plaintiffs  more  or  less  of  the  disorganized  condition  of  the  business 
and  of  his  difficulties  with  his  employes,  he -had  assured  them  that 
there  would  be  no  trouble  whatever  in  taking  possession,  and  that 
Capt.  Myers,  to  whom  he  gave  them  a  letter,  would  install  them. 
Upon  this  phase  of  the  case  I  am  satisfied  that  the  plaintiffs  were 
justified  in  dealing  with  Harry  Manson  and  Capt  Myers,  to  the  ex- 
tent that  tihey  did,  as  the  agents  of  the  defendant,  and  that  what  these 
agents  did  and  said  on  the  occasions  in  question  was  properly  admitted 
in  evidence.  The  plaintiffs  found  Harry  Manson  in  actual  possession 
of  the  hotel  and  exercising  control,  and  he  refused  to  permit  them  to 
take  charge  of  the  place,  and  ordered  them  out.  The  plaintiffs  appear 
to  have  acted  in  the  highest  good  faith  in  the  difficult  situaticm  in 
which  they  found  themselves,  and  seem  to  have  desired  to  avoid  doing 
anything  which  would  jeopardize  the  interests  of  their  employer  or 
disorganize  his  business.  They  communicated  the  situation  to  him 
in  detail  in  several  letters,  and  desired  their  attorney  to  call  upon  him 
and  explain  the  ccmdition  of  affairs  and  ask  instructions.  He  ignored 
their  letters  and  refused  to  see  their  representative,  and  now  main- 
tains that,  as  they  were  employed  to  manage  and  run  the  hotel  and 
have  admittedly  failed  to  do  so,  they  are  out  of  court,  because  of  non- 
performance of  their  part  of  the  agreement.  But  the  trial  court  evi- 
dently believed  that  they  had  been  employed  to  manage  and  conduct  a 
hotel,  of  which  they  had  been  promised  peaceful  and  undisputed  pos- 
session, and  that  it  was  no  part  of  their  duty  to  take  possession  by 
force  or  arms,  or  against  the  protests  of  the  agents  whom  the  defend- 
ant had  himself  accredited  to  them.  The  evidence  amply  supports  that 
view  of  the  case,  if,  indeed  it  would  have  sustained  any  other, 
120  N.T.S^ 
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We  have  examined  the  other  pomts  made  by  counsel  for  the  appel- 
lant, but  do  not  find  any  that  require  a  disturoance  of  tiie  judgment 
which  must  accordingly  be  affirmed,  with  costs. 

Judgment  affinned,  with  costs.  All  concur. 


8TS7ENS  T.  OHiBERT  et  aL 
(Siqirane  Gonrt,  Appellate  Tenn.  December  22,  100&) 

1.  Vixja  iKFBisoifiniix  (I  15*)— Asam  Wtthout  WAnAHT-fiumoiBirar  or 

Obdkb  fob  Asbbst. 

An  order,  given  by  a  pastor  during  a  disturbance  in  cburcb,  to  police 
officers  to  arrest  all  persons  who  might  be  pointed  oat  to  them  by  two  trus- 
teea  of  the  cbarcb.  would  not  authorize  the  arrest  of  a  disturber  later  tn 
the  day,  after  he  had  left  the  scene  and  when  the  disorder  was  at  an  aid. 
BO  as  to  make  the  pastor  guilty  of  falae  innn^aonnient,  where  he  was  not 
preeoit  at  the  arrest 

[Ed.  Note. — For  other  cases,  see  False  Imprisonment,  Gent  Dig.  1  46 : 
Dec  Dig.  S  IB .•] 

2l  Appeal  and  Ebsob  (|  1002*)— Review— QuBSTions  or  Fact. 

Where,  In  a  suit  for  false  Imprisonment  and  malldons  prosecution,  the 
evidence  was  omQictbiA  the  appellate  coort  cannot  dlstnrb  tbe  verdict 
for  defotdant 

TEd.  Note.— For  otiier  cases,  see  Aroeal  and  Error,  Coit  IHg.  H  8985- 
8937 ;  Dec.  Dig.  |  1002.*] 

3.  Appeal  and  Ebbob  (f  I006*)f~-RB?IBW~NBW  Tbial. 

Where,  In  a  suit  for  taise  imprisonment  and  malicious  prosecutioa,  tbe 
evidence  was  conflicting,  and  the  Jury  found  for  defendant,  the  oramUng 
of  plalntlflTs  motion  for  a  new  trial  is  no  ground  for  reversal. 

[Ed.  Note.— For  oilier  case^  see  Appeal  and  Error,  Cuit  Dig.  f  3864; 
Dec.  Dig.  i  1005.*] 

4.  Evidence  (8  155*)— Letters— Aduisbibilitt  of  Answers. 

Where,  in  a  suit  for  false  imprisonment  and  maildous  prosecuUou, 
plaintiff  introduced  a  letter  written  by  a  third  person  to  defendant  tbe 
answer  of  defendant  to  tbe  third  person  is  also  admissible. 

[Bd.  Note.— For  other  cases,  see  E«vldence,  Cmt  Dig.  i  40B ;  De&  DI(. 
1155.*] 

5.  Abbest  (f  63*)— Necessitt  of  Wabbant-Misdeubanobs— Tiux  fob  Abbxst. 

Under  Code  Cr.  Proc.  I  177,  authorizing  a  peace  officer  to  arrest  a  per- 
son without  a  warrant  for  a  crime  committed  or  attempted  In  his  pres- 
ence, to  authorise  an  arrest  for  a  misdemeanor,  tbe  crime  must  have  been 
committed  in  the  officer's  presence;  bnt  the  arrest  need  not  be  made  tt 
the  very  time  of  Its  commission. 

[Ed.  Note.— For  other  cases,  see  Arrest  Cent  Dig.  i  147;  Dec  IMg.  t 
63.  •] 

6.  TBIAL  (I  268*>-I»»rBUCTIONS— lONOBINO  BlVIDENCE. 

A  charge,  which  ignores  part  of  the  evidence  on  the  issue  to  which  tbe 
charge  rdates,  is  erroneoos. 

[Ed.  Note.--For  other  eases,  see  Trial,  Cent  Dig.  ||  618-623;  Dec.  Dig- 
I253.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 


•For  eUiv  ouw  sm  sum  topla  a  |  xoicbbb  Id  Dae.  a  Am.  CIs*.  1907  to  dato,  *  R«p*r  IndnM 
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Action  by  General  Grant  Stevens  against  Matthew  W.  Gilbert  and 
others.  From  a  jud^ent  for  defendants, -and  from  an  order  denying 
a  motion  for  new  trial,  plaintiff  appeals.  Affirmed. 

Argued  before  GIEGERICH,  GOFF,  and  LEHMAN,  JJ. 

Wilford  H.  Smith,  for  appellant. 
Morton  K.  Averill,  for  respondents. 

GIEGERICH,  J.  The  action  is  for  false  imprisonment  and  mali- 
cious prosecution.  The  arrest  and  all^;ed  prosecution  which  followed , 
it  arose  out  of  an  alleged  disturbance  of  icligious  services  conducted 
in  the  Mt.  Olivet  Baptist  Church,  in  West  Fifty-Third  street,  borough 
of  Manhattan,  New  York  City,  on  Sunday  morning,  February  2,  1908. 
At  the  time  in  question  the  defendant  Gilbert  was  or  claimed  to  be  the 
pastor  of  said  church,  and  the  defendant  Taylor  was  the  president  of 
the  board  of  trustees,  and  the  defendant  Wood  a  member  of  the  board 
of  trustees  of  such  church.  \ 

The  defendant  Gilbert  had  in  November  of  the  previous  year  ten- 
dered his  resignati(»i,  which,  if  accepted,  would  have  taken  effect  on 
February  1st  following;  but  his  resignation  was  not  accepted.  It 
appears  that  the  plaintiff  and  those  opposed  to  Dr.  Gilbert  attempted 
on  the  morning  above  mentioned  to  prevent  the  pastor  from  conduct- 
ing the  customary  services  by  causing  a  disturbance  and  singing  him 
down.  The  defendant  Gilbert  testified  that  the  singing  complained  of 
was  songs  not  on  the  regular  order  of  worship  and  that  he  had  never 
heard  of  before.  He  fur&er  testified : 

"Tbey  were  not  all  singing  the  same  Bongs,  Before  one  would  get  througb, 
tbe  other  would  Btart  np  another,  to  keep  the  mnsic  gttfng.  Tta^  did  uot 
atap  Btnglng  when  I  raised  my  hand.  They  right  on.  The  el^i^E  con- 
tinued after  the  police  arrived,  even  after  the  reararea  got  In." 

It  also  appeared  that  the  plaintiff  urged  persons  to  sing,  notwith- 
standing the  request  of  Dr.  Gilbert  that  they  cease  doing  so,  and  that 
when  the  arrest  of  one  Wells,  an  alleged  ringleader,  was  attempted 
by  a  police  officer,  the  plaintiff  tried  to  prevent  his  arrest,  and  in  the 
disturbance  which  followed  the  plaintiff  disappeared  from  the  church. 
After  a  number  of  persons,  who  it  was  claimed  had  disturbed  the  re- 
ligious meeting,  had  been  arrested,  and  while  th^  were  in  front  of  the 
lieutenant's  desk  in  the  police  station,  the  plaintiff,  who  had  gone  there 
to  go  on  the  bail  bond  of  one  of  the  alleged  participants,  was  arrested 
by  a  police  officer  on  the  complaint  of  the  defendants  Taylor  and 
Woods,  and  then  charged  with  the  offense  of  having  disturbed  rdi^ious 
worship.  The  officer  who  made  the  arrest  testified  that  the  plamtiff 
stepped  in  front  of  the  pulpit  and  urged  the  people  to  sing,  notwith- 
standing the  fact  that  the  pastor,  Dr.  Gilbert,  had  "put  up  his  hand  to 
stop  the  singing,"  and  that  the  defendant  Taylor  had  told  them  to  stop 
the  singing.  On  the  morning  following  his  arrest  the  plaintiff  was 
brought  before  a  police  magistrate  on  the  charge  above  meniioned, 
and  such  charge  was  dismissed,  and  the  plaintiff  discharged.  The 
plaintiff  then  brought  this  action  against  the  defendants  Gilbert,  Tay- 
lor, and  Wood. 
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The  action  for  false  imprisonment  was  dismissed  as  to  the  defendant 
Gilbert  at  the  close  of  the  plaintiff's  case,  and  as  the  plaintiff  testified 
that  his  arrest  was  ordered  by  the  other  defendants  at  the  station 
house,  and  that  the  defendant  Gilbert  was  not  present  at  the  time,  the 
dismissal  as  to  such  defendant  seems  to  have  been  proper.  The  orders 
of  the  defendant  Gilbert  to  the  police  officers,  given  earlier  in  the  day 
and  while  the  disturbance  was  in  progress,  to  arrest  all  persons  who 
might  be  ^inted  out  to  them  by  the  defendants  Taylor  and  Wood, 
cannot  be  inferred  to  have  authorized  the  arrest  of  the  plaintiff  later 
in  the  day,  after  he  had  left  the  scene  of  the  disturbance  and  when  the 
tiisorder  was  at  an  end. 

The  case  as  to  the  other  defendants  upon  that  cause  of  action,  and 
as  to  all  the  defendants  upon  the  cause  of  action  for  malicious  prosecu- 
tion, was  left  to  the  jury,  and  unless  the  exceptions  In  the  record  re- 
quire a  reversal  the  judgment  and  order  must  stand;  for  the  evidence 
was  conflicting,  and  the  disposition  of  the  motion  for  a  new  trial  af- 
fords no  gFound  for  reversal. 

The  remarks  of  the  magistrate,  made  at  the  time  when  the  complaint 
against  the  plaintiff  was  heard  and  dismissed,  were  admitted  in  evi- 
dence over  the  objection  of  the  plaintiff's  counsel.  They  were,  how- 
ever, quite  harmless  in  character,  and,  assuming  them  to  have  been  in- 
competent, their  admission  does  not  justify  the  reversal  of  the  judg- 
ment. 

The  plaintiff  introduced  in  evidence  a  certain  letter,  written  by  third 
perscms  to 'the  defendant  Gilbert,  and  the  defendants'  counsel  then 
offered  the  reply  of  the  defendant  Gilbert  to  that  letter,  and  it  was  re- 
ceived under  objection.  As  the  letter  was  offered  by  the  plaintiff,  he 
had  no  right  to  object  to  the  introduction  of  the  reply  made  to  it  by 
the  perscm  to  whom  it  was  addressed. 

The  plaintiff  requested  the  court  to  charge  that,  as  the  arrest  was 
made  without  a  warrant  and  for  an  alleged  misdemeanor,  it  was  un- 
lawful, because  not  made  by  the  officer  at  the  time  of  the  commission 
of  the  crime.  The  court  charged  that  it  was  necessary  that  the  mis- 
demeanor should  have  been  committed  in  the  presence  of  the  officer, 
but  refused  to  charge  that  the  arrest  must  be  made  at  the  very  time 
of  it5  commission.  The  charge  was  correct,  and  so  was  the  refusal. 
Code  Cr.  Proc  §  177. 

The  plaintiff  also  requested  a  charge  concerning  the  effect  of  the  dis- 
missal of  the  complaint  in  the  magistrate's  court,  which  embodied  the 
proposition  that  tht  plaintiff's  discharge  in  the  criminal  court  was  suf- 
ficient to  justify  ttie  jury  in  finding  against  the  defendants  on  the  issue 
whether  or  not  the  plaintiff  had  committed  the  offense  charged  against 
him.  The  effect  of  such  a  charge  would  have  been  to  leave  out  of  ac- 
count all  the  other  evidence  in  the  case  on  that  point",  and  it  would,  of 
course,  have  been  improper. 

There  seems  to  be  no  material  error  in  the  record,  and  the  ju(3^;ment 
and  order  must  therefore  be  affirmed,  with  costs. 

GOFF,  J.,  concurs.  I£HMAN,  J.,  concurs  in  result 
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TRACHETA  T.  STANFORD. 
(Supreme  Conrt,  Appellate  Term.  December  22,  1909.) 

1.  Fuvoa,  Statdtb  of  (S  1S2*)— Pludihg  as  Natube  or  Ddensb— Emor  or 

Fazlubb. 

Tbe  statnte  of  frauds  mnely  tntroduces  a  mle  of  eTldmce,  aM  hence 
iB  waived,  unless  tbe  party  mtitled  to  take  adrantage  thereof  presents  It 
as  a  defense  by  domorrer  or  answer. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Statnte  of,  Gent  Dig.  1  965; 
Dec.  Dig.  S  152.*] 

2.  Frauds,  Statdtb  or  <S  149*)— Pleadxno— Coicpuikt. 

Plaintiff,  In  an  action  on  a  contract.  Is  not  required  to  plead  facts  whlcb, 
if  proven,  necessarily  avoid  the  statnte  of  frauds ;  it  b^ng  snfflcl^t  If  he 
pleads  a  legal  contract  and  such  additional  facts  as  may  render  the  stat- 
ute Inapplicable. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Statute  of,  Oent.  Dig.  |  8C9; 
Dec  Dig.  I  140.*] 

3l  FRAtTDS,  Statotb  OP  ft  38*)— PBOinsE  TO  Pat  Anotheb's  Debt— Consider- 
ation. 

An  lnd^>CTdent  verbal  promise  to  pay  a  debt  of  another  is  enforceable 
only  in  case  it  is  based  on  an  Independent  consideration. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Statute  (tf ,  Gent  Dig.  8§  SO-66 ; 
Dec.  Dig.  I  83.*] 

4,  Feauds,  STAxnTB  or  ft  88*)— Pbomisb  to  Pat  AnomEa's  Debt— Considek> 
.uioK— Evidence. 

A  corporation  of  whlcb  defendant  was  a  chief  stoi^holder  being  in- 
debted to  plaintiff,  defendant,  being  pressed  for  payment,  stated  that  he 
would  pay  the  bill,  and  on  plaintiff  replying,  "I  want  my  mon^,"  defend- 
ant answered  that  he  could  not  raise  the  money  then,  bat  that  if  plaintiff 
would  wait  until  tbe  following  January  Ist  he  would  pay.  Plaintiff  made 
no  promise  to  forbear,  but  did  so,  and  then  sued  defendant  tor  the  debt. 
HelS,  that  defendant's  promise  to  pay  and  plaintflTB  forbearance  were 
mutually  Independent,  and,  the  one  not  being  the  consideration  for  the 
other,  defendanfs  promise  was  unenforceable. 

[Ed.  Note.~For  other  caaea,  see  Frauds,  Statute  of,  Cent.  Dig.  iS  uO-SC; 
Dec.  Dig.  i  33.*] 

6.  JUDOHBNT  ft  250*)— CoNrOBUrFT  TO  PLEADINGS— THEOBT  OF  CaUSE. 

Wh««  plaintiff  sued  defeidant  on  an  express  promise  to  pay  the  debt 
of  a  corporation  of  whlcb  be  was  a  stockholder,  he  could  not  recover  on 
the  theory  that  defendant  was  liable  as  a  partner  In  the  business  whlcb 
the  corporation  was  organized  to  take  over;  a  part  of  the  claim  having 
accrued  prior  to  the  incorporation. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Gent  Dig.  i  436 :  Dec.  Dig. 
|25a*3 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Manuel  H.  Yracheta  against  Harold  E.  Stanford.  Judg- 
ment of  dismissal  without  prejudice  to  another  action,  and  plaintiff  ap- 
peals. Affirmed. 

Argued  before  GIEGERICH,  GOFF,  and  LEHMAN,  JJ. 

WoUman  &  Wollman  (Edward  S.  Seidman  and  Robert  G.  Starr,  of 
counsel),  for  appellant. 

Jellenik  &  Stern  (Nathan  D.  Stem,  of  counsel),  for  respondent. 


*ret  etttw  CUM  lee  uma  topic  A  S  ntfmbcb  Id  Dm.  A  Am.  Dlci.  1307  to  date,  A  Rep'r  lodozM 


Digitized  by  Google 


118 


130  Hew  YORK  SUPPLEMENT. 


(Sup.  Ct. 


LEHMAN,  J.  The  complaint  herein  alleges  .that  the  defendant 
and  one  Hansell  were  financially  interested  in  a  cafe  business  con- 
ducted by  and  in  the  name  of  said  Hansell,  and  that  the  plaintiff  sold 
and  delivered  to  Hansell,  for  the  purposes  of  said  business,  upon  his 
promise  to  pay,  goods  to  the  value  of  $551.50,  of  which  only  the  sum 
of  $14  has  been  paid,  and  that  the  sum  of  $537.50  was  overdue  and 
payable  on  the  30th  day  of  November,  1909 ;  that  to  prevent  the  im- 
pairment of  the  credit  of  said  business,  and  to  protect  his  interest  in 
said  business,  the  defendant  agreed  to  assume  and  did  assume  the  pay- 
ment of  said  $537.50,  and  agreed  to  pay  the  same  to  the  plaintiff  on 
January  1,  1909,  in  consideraticm  of  the  plaintiff's  promise  to  extend 
the  time  of  payment  to  said  date.  The  defendant  did  not  demur  to 
the  complaint,  and  unquestionably  the  complaint  sets  forth  a  good 
cause  of  action.  The  answer  sets  up  a  general  denial  and  the  defense 
of  the  statute  of  frauds. 

The  only  questicms  that  we  should  consider  are  whether  the  plain- 
tiff at  the  trial  proved  the  alleged  agreement  to  pay,  and  whether  such 
agreement,  if  proven,  was  within  the  purview  of  the  statute  of  frauds. 
The  statute  of  frauds  "simply  requires  that  certain  agreements  must 
be  proved  by  a  writing.  It  introduced  a  new  rule  of  evidence  in  cer- 
tain cases,  without  condemning  as  illegal  any  contract  that  was  legal 
before."  Crane  v.  Powell,  139  N.  Y.  379.  384,  34  N,  E.  911,  912.  It 
was  held  in  the  same  case  that  the  person  sued  on  such  a  contract 
waives  this  rule  of  evidence,  unless  he  presents  it  as  a  defense  by  de- 
murrer or  answer.  Being  only  a  rule  of  evidence,  I  can  find  neither 
reason  nor  authority  that  requires  the  plaintiff  to  set  forth  facts  which, 
if  proven,  will  necessarily  make  the  rule  of  evidence  inapplicable.  It 
seems  to  me  that  he  has  pleaded  his  cause  of  action  sufficiently  if  he 
has  pleaded  a  legal  contract  and  such  additional  facts  as  may  render 
the  rule  of  evidence  inapplicable. 

The  plaintiff  showed  at  the  trial  that  the  defendant  during  part  of 
the  time  in  which  the  goods  were  furnished  was  a  partner  in  the  busi- 
ness conducted  by  Hansell,  and  during  the  remainder  of  the  time  was 
the  chief  stockholder  in  a  corporation  which  had  bought  the  business. 
It  seems  to  me  that  this  testimony  was  cranpetent  to  show  the  defend- 
ant's interest  in  the  business.  The  plaintiff  further  showed  that  on 
November  30th  he  stated  to  defendant  that  he  regarded  both  Hansell 
and  defendant  as  responsible  for  the  debt.  The  defendant  was  ap- 
parently insulted  at  the  idea  of  the  credit  of  the  business  being  ques- 
tioned, and  stated  he  could  raise  money  to  pay  the  debt  immediately ; 
but  then  he  cooled  down,  and  after  some  discussion  stated  that  he  was 
going  to  run  the  business  himself,  and  would  assume  the  liabilities  and 
assets,  adding,  "Of  course,  I  will  pay  you  this  bill."  Plaintiff  then 
asked,  "Now,  will  you  pay  me  this  bill?"  and  defendant  answered, 
"Yes,  I  will."  Thereupon  the  plaintiff  said,  "Well,  I  want  my  money," 
and  defendant  answered,  "Mr.  Yracheta,  this  is  no  time  for  me;  I 
cannot  very  well  raise  money  now.  Now,  if  you  shall  wait  until  Jan- 
uary 1st,  I  will  then  pay  you,  because  Christmas  is  coming  and  I  will 
have  plenty  of  money. 
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If  the  plaintiff  recovers  judgment  in  this  action,  it  must  be  upon  this 
promise  of  the  defendant  to  pay  on  January  1st.  He  cannot  recover 
upon  the  theory  that,  even  if  this  promise  is  not  binding  upon  the  de- 
fendant, nevertheless  the  defendant  is  liable  as  a  partner,  because  no 
such  issue  was  raised  by  &e  pleadings.  There  is  no  claim  of  any  nova- 
tion, 1>jr  which  the  debt  of  nansell  was  wiped  out.  That  debt  is  still 
subsistm|:.  Therefore  the  defendant's  promise  to  pay  this  debt  is  bind- 
ing only  if  it  is  founded  on  a  new  consideration  moving  to  the  promisor 
and  beneficial  to  him.  Under  the  circumstances  disclosed  in  the  rec- 
ord, if  this  promise  to  pay  was  given  in  consideration  of  a  valid  agree- 
ment of  forbearance,  I  should  have  little  hesitancy  in  holding  that  this 
was  a  sufficient  consideration,  not'  onl^  to  support  such  a  promise,  but 
to  make  it  an  original  promise  not  within  the  meaning  of  the  statute. 
White  V.  Rintoul,  108  N.  Y.  222,  16  N.  E.  318.  The  defendant  is  a 
partner  in  the  business,  and  therefore  bound  to  pay  at  least  part  of  the 
debt,  and  the  forbearance  was  therefore  directly  beneficial  to  him. 
The  difficulty  is  that  I  cannot  find  any  valid  agreement  to  forbear. 

I  think  the  conversation  quoted  above  is  open  to  only  one  interpreta- 
tion. The  promise  to  pay  by  the  defendant  and  the  forbearance  of 
the  plaintiff  were  mutually  independent,  and  neither  was  intended  to  be 
given  in  consideration  of  the  other  and  neither  was  in  law  a  valid  en- 
forceable agreement.  The  defendant  either  was  liable  for  the  whole 
debt  or  voluntarily  assumed  it.  If  he  was  in  fact  liable,  then  a  promise 
to  forbear  would  be  without  consideration  and  therefore  invalid,  and 
no  new  agreement  would  arise.  If  he  was  not  liable,  then  his  promise 
to  assume  the  debt  would  still  be  without  consideration,  because  he 
promised  to  pay  before  the  plaintiff  agreed  to  forbear,  and  the  two 
promises  were  really  independent.  The  defendant's  promise  was  based 
evidently  upon  his  belief  that  he  was  already  boimd  either  legally  or 
morally  to  pay,  and  the  plaintiff's  forbearance  was  in  answer  to  a  plea 
for  time,  and  was  g^ven  vduntarily,  and  not  in  consideration  of  any 
promise  of  the  defendant's  and  was,  therefore,  not  binding,  and  could 
furnish  no  consideration  for  the  promise  to  pay.  The  judgment 
should  therefore  be  affirmed,  with  costs. 

Judgment  affirmed,  with  costs. 

GIEGERICH,  J.,  concurs. 

GOFF,  J.  In  the  complaint  it  was  alleged  that  the  defendant  and 
one  Hansell  were  financially  interested  in  a  certain  business-  conducted 
by  and  in  the  name  of  Hansell;  that  plaintiff  sold  and  delivered  to 
Hansell,  upon  his  promise  to  pay,  merchandise  of  the  value  of  $551.- 
50;  that  the  merchandise  was  purchased  by  Hansell  for  use  in  his 
business;  that  of  said  sum,  after  it  had  become  due,  he  paid  $14; 
"that  the  defendant  herein,  in  order  to  prevent  any  impairment  of  the 
credit  of  said  business  by  any  suit  against  said  Hansell,  and  in  order 
to  protect  his  (the  defendant's)  interest  in  said  business,  and  in  consid- 
eration of  plaintiff's  agreeing  to  extend  the  time  of  payment  of  $537.50 
(the  balance)  to  January  1,  1909,  then  and  there  agreed  to  assume  the 
payment  of  said  sum  of  $537.60,  and  agreed  to  pay  the  same  to  the 
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plaintiff  on  said  1st  day  of  January,  1909."  The  answer  set  up  a  gen- 
eral denial  and  that  the  agreement  was  invalid  under  the  statute  of 
frauds. 

Assuming  that  the  plea  of  general  denial  was  unnecessary,  or  that 
all  the  facts  alleged  by  plaintiff  were  proven  on  the  trial,  what  re- 
mained? Simply  the  oral  agreement  of  the  defendant  to  pay  Hansen's 
debt.  As  it  stood,  there  cannot  be  question  of  its  being  within  the  stat- 
ute of  frauds ;  for  there  is  nothing  in  the  complaint  to  show  that  de- 
fendant was  liable  for  the  debt  in  any  capacity,  or  that  by  the  sale  of 
the  merchandise  he  derived  any  advantage,  or  that  any  benefit  flowed 
to  him  by  reason  of  plaintiff  extending  the  time  of  payment,  or  that 
there  was  any  consideration  for  his  promise.  If  the  complaint  be 
analyzed,  it  will  be  found  that  the  liability  of  defendant  is  sought  to  be 
fixed  upon  three  grounds :  First,  that  he  desired  to  prevent  any  ixn- 
pairment  of  the  credit  of  the  business ;  secondly,  that  he  desired  to 
protect  his  financial  interest  in  the  business;  and,  thirdly,  that  in 
consideration  of  the  extension  of  time  he  agreed  to  pay.  Very  proper- 
ly he  might  have  such  friendly  regard  for  Hansell  as  to  view  with  dis- 
favor anything  that  might  impair  his  credit,  and  what  his  financial  in- 
terest was  vague  conjecture  may  only  answer.  He  might  have  been  a 
creditor,  and  as  such  have  a  financial  interest.  Neither  of  these  mo- 
tives was  sufficient  to  show  such  interest  in  or  benefit  from  ^e  busi- 
ness as  would  sus^in  an  original  liability.  Nothing  remains  except  the 
promise,  and  as  that  was  without  consideration,  and  given  to  pay  the 
debt  of  another,  it  was  under  the  statute  clearly  void. 

The  only  issue,  therefore,  to  be  tried,  was  the  making  of  this  promise 
and  its  legal  effect,  and  the  defendant  was  not  called  upon  to  meet  any 
other.  The  plaintiff  offered  testimony  tending  to  prove  that  defend- 
ant was  a  secret  partner  of  Hansell,  and  that  subsequently  the  partner- 
ship business  was  incorporated ;  the  defendant  holding  the  whole  of 
the  stock.  This  was  for  the  purpose  of  showing  that  as  a  secret  part- 
ner defendant  was  liable,  and  as  the  sole  stockholder  he  had  such  an 
interest  as  would  support  a  promise  to  pay.  Whatever  may  be  said  as 
to  the  value  of  these  propositions,  it  is  sufficient  to  hold  that  in  this 
case  they  cannot  be  considered,  for  the  reason  that  they  were  not 
pleaded,  they  were  not  in  issue,  and  the  defendant  was  not  called  upon 
to  meet  them.  Nor  was  the  defendant  precluded  from  objecting  on  the 
ground  that  he  had  waived  it  by  his  failure  to  plead  in  his  answer  non- 
joinder of  a  necessary  party  defendant.  How  could  he  set  up  non- 
joinder of- one  partner,  when  partnership  was  not  alleged?  l^e  ad- 
mission over  defendant's  objection  and  exception  of  this  testimony  was 
error;  but  it  was  cured  by  the  justice  disregarding  it  in  his  disposal 
of  the  case.  A  second  cause  of  action  set  up  an  account  stated.  There 
was  evidence  to  sustain  it. 

Judgment  was  properly  rendered  for  defendant,  and  it  should  be 
affirmed,  with  costs. 
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OSopreme  Gonrt,  Aiqpdiate  DiTlslcoi,  Second  Department  December  80,  1900.) 
1.  Coan  a  100*)  —  SicuBXTT  roR  Patmxht— pKBSOKa  Iaule— Tbubxkb  xb 

BAimtUFTCT. 

Where  judgmentB  were  obtained  In  May  and  June,  1908,  against  one  de- 
dared  a  bankrupt  la  February,  1900,  upon  whl<A  executions  were  Issued 
and  returned  unsatisfied  before  Jane  30,  1908,  a  cause  ot  action  existed 
In  favor  of  the  iudgment  creditors,  before  the  adjudication  In  bankruptcy, 
to  set  aside  fraudulent  conveyances  made  some  eight  months  prior  thereto, 
•o  that,  in  an  action  by  the  trustee  In  bankruptcy  to  set  aside  such  con- 
Trances,  dtf  endant  could  require  security  for  costs,  under  Code  CIt.  Proc. 
I  8288,  pnmltting  defendant  to  require  security,  where  plaintiff  Is  an 
asBlgDee  In  bankruptcy  and  the  action  is  upon  a  cause  of  action  arislns 
before  the  adjudication  In  bankruptcy. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent  Dig.  H  468*  4S0;  Dec,  Dig. 
|109.*] 

Z  Fbauduzjeht  OoiTTKTJLncBs  (|  241*)— Acnon  to  Smt  Asxdb— Ibsuarox  or 
Barnan  or  Bubcotioiv  UNSATisnED— NEcsssmr. 

A  Judgment  creditor  cannot  sue  to  set  aside  a  fraudnlent  conveyance  by 
^e  debtor  until  the  issuance  of  execution  and  Its  retnm  unsatisfied. 

[Ed.  Note.— For  other  cases,  see  Frandolent  Craveyances,  Cent  Dig.  H 
730-722;  Dec.  Dig.  i  241.*] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Adolph  Kiendl  as  trustee  in  bankruptcy  of  Abraham  Dub- 
roff,  a  bankrupt,  ^;ainst  Abraham  Dubroff  and  others.  From  an  order 
vacating  an  order  requiring  plaintiff  to  give  security  for  oists,  defend- 
ants Abramowitz  appeal.  Reversed,  and  motion  to  vacate  denied.  - 

Argued  before  JENKS,  BURR,  THOMAS,  RICH,  and  MIL- 
LER, JJ. 

Ja<»b  Landy,  for  appellants. 
Isaac  Miller,  for  respondent 

RICH,  J.  The  plaintiff,  trustee  in  bankruptcy  of  the  defendant 
Abraham  Dubroff,  brought  this  action  to  set  aside  certain  conveyan- 
ces affecting  the  real  and  personal  property  of  the  bankrupt.  The 
complaint  alleges  that  Dubroif  was  adjudicated  a  bankrupt  in  Febru- 
ary, 1909,  and  that  the  plaintiff  was  elected  trustee  on  March  9,  1909. 
The  conveyances  complained  of  were  all  made  by  the  bankrupt  more 
than  eight  months  before  the  adjudication  of  bankruptcy.  On  May  19, 
1909,  an  ex  parte  order  was  made  at  Special  Term,  requiring  the  plain- 
tiff to  give  security  for  costs,  under  the  provisions  of  section  3268  of 
the  Code  of  Civil  Procedure,  which  was  subsequently,  uporf  motion, 
vacated  and  set  aside  upon  the  ground  that  the  determination  of  wheth- 
er security  for  costs  should  be  rcciuired  was  addressed  to  the  discre- 
tion of  the  court  under  the  provisions  of  section- 3271  of  the  Code  of 
Civil  Procedure,  and  could  be  considered  only  upon  notice.  From  the 
order  accordingly  entered  this  appeal  is  taken. 

The  only  question  presented  by  the  record,  requiring  our  considera- 
tion is  whether  the  plaintiff's  alleged  cause  of  action  arose  prior  to  the 
adjudication  in  bankruptcy  and  the  appointment  of  the  trustee.    If  it 
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did,  the  defendants  were  entitled,  as  matter  of  right,  to  the  order  re- 
quiring the  security  for  costs,  and  the  order  appealed  from  must  be 
reversed.  The  record  shows  that  several  judgments  were  obtained 
against  the  bankrupt  in  May  and  June,  1908,  upon  which  executions 
were  issued  and  returned  unsatisfied  prior  to  June  30th  of  that  year, 
from  which  it  must  follow  that,  more  than  six  months  before  the  ad- 
judication in  bankruptcy,  a  cause  of  action  to  set  aside  and  have  the 
alleged  fraudulent  conveyances  declared  void  existed  in  favor  of  such 
judgment  creditors,  and  the  case  is  brought  within  the  provisions  of 
section  3268  of  the  Code  of  Civil  Procedure.  I  am  unable  to  find  any 
authority  conflicting  with  the  rule  stated  in  Joseph  v.  Raff,  75  App. 
Div.  447,  78  N.  Y.  Supp.  310.  Kronfeld  v.  Liebman,  78  App.  Div. 
437,  79  N.  Y.  $upp.  1083,  is  not  in  point,  as  in  that  case  there  was 
no  proof  before  the  court  of  the  issuance  and  return  of  executions  un- 
satisfied prior  to  the  bankruptcy  adjudication,  until  which  time  a  judc:- 
ment  creditor  was  not  in  a  position  to  maintain  an  action  to  set  aside 
the  fraudulent  conveyances,  and  the  cause  of  action  alleged  by  the 
trustee  in  bankruptcy  had  not  arisen.  Adsit  v.  Butler,  87  N.  Y.  585 ; 
Prentiss  v.  Bowden,  145  N.  Y.  342, 40  N.  E.  13. 

It  follows  that  the  order  must  be  reversed,  with  $10  costs'  and  dis- 
bursements, and  the  motion  to  vacate  the  order  for  security  denied, 
with  costs.  All  concur. 


SBREDINSKI  T.  3ALABAN. 
(Sapreme  Conrt,  Ai^llate  DlTlfllcm.  Second  Department  December  80,  1909.) 

1.  Uastbb  ard  Sebtaivt  (I  116*)— Ihjubieb  to  Sebvant— Labob  Lav— Slip- 

FIKO  tiADDBB. 

Labor  Law  (CodsoI.  I-aws,  c.  31)  8  18,  provides  that  a  person  employing 
another  In  the  painting  of  a  building  shall  not  cause  to  be  furnished  or 
erected  therefor  ladders  which  are  not  so  constructed  or  placed  as  to  give 
proper  protection  to  the  employes.  Held  that,  where  a  ladder  selected  by 
plaintiff  and  bis  fellow  servants  in  painting  a  house  was  safe,  If  properly 
placed,  and  plaintiff  was  Injured  by  tbe  slipping  of  the  ladder,  which  he 
bad  himself  placed,  the  master  was  not  liable. 

[Ed.  Note.— For  other  cases,  see  Hasto-  and  Servant,  Cent  Dig.  |  177; 
Dec  Dig.  I  116.*] 

2.  Master  and  Bebvaitt  (|  116*)— Injuans  to  SBBTAitT~AppiJAN<3»— Seuo- 

TION. 

Under  Labor  Law  (Consol.  Laws,  c.  81)  {  18,  providing  that  a  person  em- 
ploying or  directing  another  to  paint  a  boose  shall  not  cause  to  be  fur- 
nished or  erected  any  Insufficient  ladders,  etc.,  a  master  was  not  at  fault 
if  his  servants  engaged  In  {Minting  a  bouse  selected  a  ladder  from  whidi 
plaintiff  fell  and  was  injored,  where  they  shoald  have  osed  a  scaffold. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant  Cent  Dig.  |  177; 
Dec.  Dig.  I  116.*] 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  Leon  Seredinski  against  Joseph  Balaban.  From  a  judg- 
ment for  plaintiff,  and  from  an  order  denying  defendant's  motion  for 
a  new  trial,  he  appeals.   Reversed,  and  new  trial  granted. 
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Argued  before  JENKS,  BURR,  THOMAS,  RICH,  and  MII^ 

LER,JJ. 

Louis  B.  Boudin,  for  appellant 
Alvin  C.  Cass,  for  respondent. 

MILLER,  J.  This  is  a^imple  negligence  case,  servant  against  mas- 
ter. The  plaintiff,  a  house  painter,  was  in  the  employ  of  the  defendant, 
a  contractor.  According  to  his  evidence,  he  was  sent  with  a  fellow 
workman,  one  Rosen,  from  the  city  of  New  York  to  Yonkers  to  paint 
a  house.  The  two  went  to  the  defendant's  toolhouse  and  selected  two 
ladders,  a  long  and  a  short  one,  some  scaffolding,  and  paint,  which ' 
they  toc^  with  them.  Rosen  worked  with  a  brush ;  but  the  plaintiff 
says  that  he  (Rosen)  was  foreman  of  the  job  and  directed  how  it 
should  be  done.  In  the  rear  of  the  house  to  be  painted  was  a  one-story 
extension  having  a  tin  roof  which  slightly  slanted.  The  plaintiff  says 
that,  by  Rosen's  direction,  he  set  the  long  ladder  on  this  roof,  and  got 
on  it  to  paint  the  end  of  the  house;  that  the  bottom  slipped,  and  he 
fell,  receivihg  serious  injuries.  He  says  that  he  objected  to  using  the 
ladder  in  that  manner,  insisting  that  he  ought  to  have  hooks  or  spikes 
in  the  bottom  of  the  ladder  to  keep  it  from  slipping,  but  that  Rosen 
told  him  that  it  was  safe,  and  that  he  (Rosen)  would  bring  hooks  the 
following  da^. 

Jhe  questions  discussed  at  length  in  the  briefs,  respecting  the  em- 
ployer's liability  act  (Laws  1902,  p.  1748,  c.  600),  seem  to  be  aside  from 
the  case.  Rosen's  sole  and  principal  duty  was  not  that  of  superinten- 
dence. He  worked  with  his  hands,  as  the  plaintiff  did.  Indeed,  the 
respondent  does  not  seek  to  support  the  judgment  on  the  ground  of 
Rosen's  negligence,  but  asserts  that  he  proved  a  violation  of  section 
18  of  the  labor  law  (Consol.  Laws,  c.  31),  which,  so  far  as  material  to 
this  case,  provides  as  follows: 

"A  pWMHi  ^ploying  or  directing  anotb'er  to  perform  labor  of  any  kind  In. 
the  *  *  *  painting  of  a  house,  building  or  structure  shall  uot  •  »  • 
cause  to  be  furnished  or  erected  for  the  performauce  of  such  labor,  scafFoId- 
iDg,  hoists,  stays,  ladders  or  other  mechanical  contrivances  which  are 
*  *  *  not  80  constructed,  placed  and  operated  as  to  give  proper  protectioD 
to  the  life  and  limb  of  a  person  ao  emidoyed  or  mgaged." 

But  the  difficulty  with  that  is  that  the  plaintiff  himself  placed  the 
ladder,  and  his  act  does  not  become  that  of  his  master  because  it  was 
directed  by  a  fellow  servant.  Properly  used,  the  ladder  was  safe. 
Of  course,  it  was  not  securely  placed ;  but  to  hold  the  master  liable  for 
the  plaintiff's  own  fault  in  placing  it  would  certainly  be  an  extension 
of  the  labor  law  beyond  anything  contemplated  by  its  framers.  The 
plaintiff  and  his  fellow  servant  selected  from  the  master's  toolhouse 
such  implements  as  they  desired,  and  there  is  no  question  that  those 
implements,  properly  used,  were  safe  and  suitable.  The  master  was 
not  at  fault  if  they  used  ^  ladder,  wher«  they  ought  to  have  used  a 
scaffold. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  granted ; 
a)sts  to  abide  the  event.  All  cmcur. 
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In  re  S&nTH'S  ESTATa 
(SnjsttDie  Gonrt,  AppMato  DItIsIod,  Second  D^rtmuit  December  SS^  1900.) 

1.  SxHJDTou  AND  ADumaiuTOBa  (li  4T3,  474*) — ^AcKOuimno— Pabtt  nr 

Where  a  widow,  wlio  acted  hb  administratrix  of  ber  decnaaed  bnaband, 
who  died  leaving  a>  bla  only  relatlvea  the  widow,  his  fatiier  and  mother, 
and  sisters  and  a  brother,  soai^t  to  defeat  the  petition  of  the  father  for 
a  compulsory  accounting  by  showing  birth  of  a  posthumons  dilld,  she  bad 
the  bnrden  of  proving  that  she  gave  birth  to  a  child  bom  alive. 

[Ed.  Note.— For  other  cases^  aee  Executors  and  Admlnlatratora,  Dec 
Dig.  li  473,  474.*] 

2.  SxBctrross  xnd  ADunmuTOBa  (U  478,  474*)— AccoumuTo— Pabtt  nr 

Intebest. 

Evidence  Jield  not  to  show  that  a  postbumons  <dilld  of  a  decedent  was 
bom  alive,  so  as  to  predade  decedent's  father  from  b^ng  a  next  of  kin. 

[Ed.  Note.— For  other  casei,  see  Execntors  and  Administrators,  Dec. 
Dig.  S8  473,  474.*] 

Appeal  from  Surrogate's  Court,  Kings  County. 

In  the  matter  of  the  estate  of  Edward  A.  Smith,  deceased.  From 
a  decree  dismissing  the  petition  of  Edward  R.  Smith  for  a  compulsory 
accounting  by  the  adnunistratruc  of  the  deceased,  the  petitioner  ap- 
peals. Reversed. 

Argued  before  HIRSCHBERG.  P.  J.,  and  WOODWARD,  mHi^S, 
RICH,  and  MILLER,  JJ. 

William  F.  Connell,  for  appellant. 
Nicholas  Dietz,  for  respondent. 

RICH,  J.  This  appeal  is  from  a  decree  of  the  Surrogate's  Court  of 
Kings  county  dismissing  the  petition  for  a  compulsory  accounting  by 
the  respondent  as  the  administratrix  of  the  estate  of  her  first  husband, 
■  who  died  leaving  as  his  only  relatives  ^e  respondent,  his  widow,  his 
father,  his  mother,  two  sisters,  and  a  brother.  Eight  months  after  the 
death  of  respondent's  husband  she  gave  birth  to  a  posthumous  child, 
and  the  learned  surrogate  has  dismissed  the  father's  petition  for  an  ac- 
counting upon  the  ground  that  he  was  not  a  next  of  kin  of  the  decedent, 
and  not  an  interested  party  to  the  proceeding.  This  finding  was  based 
upon  the  conclusion  tiiat  the  child  was  born  alive,  and  upon  this  ap- 
peal we  are  only  concerned  with  the  consideration  of  the  question  as 
to  the  correctness  of  this  exclusion.  The  burden  of  proving  that  the 
respondent  gave  birth  to  a  child  having  life  was  upon  her  (Bender  v. 
Terwilliger,  48  App.  Div.  371)/  and  I  am  unable  to  find  that  the  evi- 
dence preponderates  in  favor  of  her  contention.  Upon  the  contrary, 
I  believe  the  circumstances  point  unmistakably  to  the  fact  that  the  child 
was  not  bom  alive.  Upon  the  hearing  before  the  surrogate,  the  only 
persons  called  who  could  have  any  knowledge  upon  the  subject,  beside 
the  respondent,  was  the  nurse  and  the  attending  physician.  The  doctor 
testified  that  the  delivery  was  abnormal,  attended  with  difficulty,  and 
that  the  patient  required  his  constant  attention.  He  said  that  abrut 
two  hours  before  the  child  was  born  he  applied  a  stethoscope  to  the 
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abdominal  walls  of  the  mother  and  detected  the  beating  of  the  foetal 
heart;  but  it  is  not  claimed  that  he  saw  or  observed  any  other  indica- 
tion of  lif«.  In  speaking  of  the  loccurrence  after  the  delivery,  he  said : 

"I  qnii^ly  detached  the  cord  from  the  after-birth  and  passed  the  child,  who 
was  limp  and  pale,  and  who  had  not  emitted  any  cry  or  motion,  to  the  nurse. 
I  might  say  that  I  had  not  seen  any  motion;  bnt  I  handed  the  child  to  the 
nurse,  with  Instruction  to  do  what  she  could  for  the  child,  because  I  felt  that 
there  might  be  life,  evea  though  It  was  an  abnormal  dellTery." 

The  nurse  testified  that,  as  the  doctor  let  go  of  the  child's  legs  in 
handing  it  to  her,  she  noticed  that  its  two  feet  gave  a  kick  or  twitch, 
and  this  is  the  only  fact  upon  which  the  finding  of  the  learned  surro- 
gate could  have  been  predicated.  We  are  concerned  upon  this  appeal 
as  to  whether  this  evidence  was  sufficient  to  support  the  finding,  and 
in  considering  this  we  must  take  into  a}nsideration  all  of  the  facts 
and  circumstances. 

In  the  first  place,  after  taking  the  child  from  tiie  doctor,  the  nurse 
passed  it  on  into  the  hands  of  a  relative  without  giving  any  attention, 
and  went  to  a  neighboring  drug  store  to  obtain  medicine  for  the  doctor, 
notwithstanding  there  were  other  persons  in  the  house  at  the  time 
who  might  have  gone  upon  this  errand,  and  I  cannot  reconcile  her 
conduct  with  the  conclusion  that  the  child  was  alive,  or  that  she  even 
entertained  the  belief  that  it  was.  She  exhibited  the  dead  body  to  the 
mother  during  the  day,  but  neglected  to  mentiffli  what  she  had  ob- 
served. This  omission  may  have  been  excusable ;'  but  she  was  likewise 
reticent  in  failing  to  mention  it  to>  the  doctor.  She  abandoned  the 
child  without  care,  and  did  not  mention  that  she  had  observed  any  ev- 
idence of  life  to  any  one  until  the  respondent  called  upon  her  and  in- 
formed her  that  "upon  the  question  of  the  life  or  death  of  the  child 
and  the  delivery  hung  the  right  to  the  estate,"  when  for  the  first  time 
she  told  that  she  had  observed  the  movement  of  the  child's  legs.  The 
relative  into  whose  hands  the  child  was  delivered  the  nurse  was  not 
called  as  a  witness,  and  her  absence  is  unexplained.  There  is  no  evi- 
dence of  any  crying,  change  of  color,  independent  breathing,  or  that 
the  child  made  any  manifestation  of  life,  except  this  kick,  which  may 
have  been  due  to  a  relaxation  of  a  ccHitracted  muscle,  or  it  may  have 
been  imaginary. 

A  careful  examination  of  the  record  leads  to  the  conclusion  that 
the  respondent  has  failed  to  establish  by  a  preponderance  of  evidence 
that  a  live  child  was  bom  to  her,  and  the  decree  of  the  Surrogate's 
Court  must  therefore  be  reversed,  with  costs  to  the  appellant  payable 
out  of  the  estate,  and  the  proceedings  remitted  to  the  Surrogate's 
Court  for  final  disposition  and  an  accounting.   All  concur. . 
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FBIEDT^AND  T.  OOUMONWBATJTH  FXaB  IN&  CO.  OF  OTTUMWA« 

IOWA. 

(Snxtrane  Court,  Appelate  Dlvlaloii,  Second  Department  December  SO,  1900.) 

1.  Amix.  USD  BlBBOB  0  935*)— PHsanncFTioin. 

Where  tbe  Special  Term  t^iened  a  defanlt  In  srarlce  of  an  answer  wlth- 
ont  lidposlng  terms,  the  court  on  appeal  may  assome  that  the  Special 
Term  opened  the  default  u  a  matter  of  right 

[Bd.  Note.— For  other  cases,  see  Appeal  and  Error,  Gent  Dig.  f  8785; 
Dec  Dig.  I  930.*] 

2.  SriFuiATions  (f  6*) — Tbbbal  Snpuunons— ENroBcsuEHT. 

Under  rule  11,  providing  that  stipulations  will  not  be  raiforced,  unlesB 
In  writing,  a  party  may  not  enforce  a  verbal  stIpalatlOD  against  the  pro- 
test of  the  adverse  party. 

\EA.  Note. — ^For  other  cases,  see  Stipulations.  Cent  Dig.  |  5 ;  Dec:  Dig. 
I  6.*] 

3.  JuDOMENT  (I  167*) — Default  Sbbviok  or  Answer— OPEnino—TBSiis. 

Where  a  defendant  seeking  to  open  a  default  In  service  of  an  answer, 
relied  on  a  verbal  stipulation  extending  tbe  time  In  wbtdi  to  answer, 
which  plaintiff  d^osod  was  not  given,  the  court  conid  open  tiie  deftnlt 
only  as  a  matter  of  favor,  and  most  Impose  tmus. 

[Ed.  Mote.— For  other  cases,  see  Judgment  Dea  D^  1 187.*] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Abram  Friedland  against  the  Commonwealth  Fire  In- 
surance Company  of  Ottumwa,  Iowa.  From  an  order  of  the  Spe- 
cial Term,  openii^  a  default  in  service  of  an  answer,  plaintiff  ^ 
peals.  Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  JENKS. 
THOAIAS,  and  MILLER,  JJ. 

Solon  Einsohn,  for  appellant, 
win  T.  Taliaferro,  for  respondent 


JENKS,  J.  This  is  an  appeal  from  an  order  of  the  Special  Term 
that  opens  a  default  in  service  of  an  answer.  As  the  learned  Special 
Term  did  not  impose  any  terms,  we  may  conclude  that  it  opened  the 
default  as  a  matter  of  right.  Cohen  v.  Meryash,  93  N.  Y.  Supp.  529. 
This  was  error,  inasmuch  as  the  defendant  relied  upon  a  verbal  stipu- 
lation extending  its  time,  which  the  plaintiff  deposes  was  not  given, 
If  it  had  been  made,  it  could  not  be  enforced  against  the  protest  of  tiie 
other  party.  Rule  11 ;  Bradford  v.  Downs,  25  App.  Div.  581,  49  N. 
Y.  Supp.  531.  The  court  then  could  have  opened  this  default  only 
as  a  matter  of  favor,  and  we  think  that  it  did  not  act  within  its  dis- 
cretion when  it  failed  to  impose  any  terms  whatever  upon  Uie  moving 
party.  See  Shenstone  v.  Wilson,  117  App.  Div.  752,  102  N.  Y.  Supp. 
1037 ;  Cohen  v.  Meryash,  supra. 

The  order  is  reversed,  with  $10  costs  and  disbursements,  and  the 
motion  is  denied,  with  costs,  without  prejudice  to  the  defendant  to 
make  a  timely  motion  to  open  its  default  as  a  matter  of  favor.  All 
concur. 

«For  oUwr  esM  ua  sanM  teple  A I  mumbbs  In  Dae.  *  Am.  filgf.  1M7  tb  dat*.  *  RBpt  ladam 
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CIGOARETXI  T.  NAUOHTON  CO.  et  al. 
(SoiRaM  Court,  Appellate  DItMou,  Second  D^artment  December  80,  1909.) 

1.  AnuL  AHD  ExBOB  (|  027*) — BETznr  or  Judgment  or  Nonsuit. 

Plaintiff,  on  aiq;»eal  from  a  jadgment  of  nonsuit  at  tbe  dose  of  bis  case, 
to  entitled  to  the  most  Cavorable  Inferences  frona  his  evidence. 

[Ed.  Note.-~Por  other  cases,  see  AiNwal  and  Brror,  Cent  Dig.  1  8748; 
Dee.  Dig.  |  927.*] 

2.  Uamom  aKd  Sbtart  (I  124*) — Xnjubt  to  Sebtant— Nxqugenob— Etx- 

WBere  there  was  no  erldeuce  of  tbe  master's  Diligence,  except  tbe  In- 
ference from  tbe  fact  tbat  a  servant  was  Injured  by  the  fall  of  the  boom 
of  a  derridc,  doe  to  a  failure  of  a  ratchet  dog  to  perform  Its  functions, 
and  tbe  evidence  showed  tbat  the  appliances  were  Inspected  before  the 
woA  began,  and  after  the  acddmt,  after  the  wort  had  proceeded  tor  an 
hour,  wldiont  finding  any  defect  therein,  ttiere  was  a  faUnte  as  a  matter 
of  law  to  show  actionable  negligence. 

[Ed.  Note.— Wnr  other  cases,  see  Master  and  Senrant.  Dea  Dig.  1 124.*] 
Appeal  from  Trial  Term,  Queens  County. 

Action  by  Angelo  CiccarclH  against  the  Naughton  Company  and  an- 
other. From  a  judgment  dismissing  the  complaint  at  the  close  of  the 
evideoce  of  plaintiff,  he  appeals.  Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD.  JENKS. 
THOMAS,  and  MILLER,  JJ. 

Antcmio  Ferme,  for  appellant. 
John  R.  Halsey,  for  respmdents. 


WOODWARD,  J.  We  have  to  do  with  a  judgment  of  nonsuit,  and 
it  is  not  to  be  doubted  that  the  plaintiff  is  entitled  to  the  most  favor- 
able inferences  from  his  evidence ;  but  the  trouble  is  that  the  evidence 
does  not  warrant  the  sub;nission  of  the  case  to  the  jury.  This  is  a 
coimnon-law  action  for  personal  injuries;  the  plaintiff  having  been 
injured  by  the  fall  of  a  boom  of  a  derrick  used  in  excavating  for  the 
Peonsylvania  Railroad  tunnel  in  Long  Island  City.  The  accident  ap- 
pears to  have  been  due  to  the  failure  of  a  rachet  dog  to  perform  its 
function;  but  the  undisputed  evidence  is  that  the  ratchet  dog  and 
all  of  the  appliances  of  the  derrick  were  inspected  before  the  work 
b^n,  and  that  after  the  work  had  proceeded  for  an  hour,  and  after 
the  happening  of  the  accident,  no  defects  in  the  appliances  were  dis- 
covered. The  place  where  the  plaintiff  was  at  work  appears  to  have 
been  as  safe  as  the  nature  of  the  work  would  permit.  No  suggestion 
is  made  that  it  was  not  properly  lighted,  or  that  the  defendant  had 
neglected  any  of  the  usual  precautions.  Indeed,  except  for  the  fact 
that  the  plaintiff  was  injured  by  the  fall  of  the  boom,  no  evidence  is 
produced  to  show  negligence  on  the  part  of  the  defendant  of  any 
duty  owed  to  the  plaintiff. 

The  judgment  appealed  from  should  be  affirmed,  with  costs.  Alt 
concur. 
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GONBOLIDATSD  aUBBER  TIBB  CO.  v.  FIRSSTONB  TIBB  &  BUB- 

BBB  CO. 

<Supreme  Oonrt,  Appellate  Division,  Second  Department,  December  30.  1909.) 

1.  Action  (I  25*) — ^Natube  of  Aotior— Law  or  Equitt. 

Code  Clr.  Proc  ;  481,  requires  a  plain  and  condae  statement  of  facts, 
wltbout  unnecesssary  r^>etltlon,  and  a  demand  of  the  Judgment  to  wbfch 
plaintiff  rairposeB  hlmaeU  «itltled.  Section  618  declarea  that  the  chapter 
prescrlbee  the  form  of  pleadings  In  an  action  and  the  rales  hy  which  the 
sufficiency  thereof  is  detormlned.  The  complaint  In  an  at^on  for  royal- 
ties on  goods  manufactured  and  sold  by  defendant  containing  plaintiff's 
invention,  demanding  discovery  of  defendant's  records  of  Its  transactions 
in  respect  to  such  goods,  and  an  accounting  for  sucA  goods,  and  asking  a 
judgment  for  the  emonnt  found  due  only  as  an  Incident  to  other  relief 
demanded,  did  not  state  an  action  at  law. 

[Eid.  Note. — For  other  cases,  see  Action,  Cent  Dig.  f|  138,  147;  Dec. 
Dig.  S  25  *] 

2.  Discovert  d  3*) — Jurisdiction  is  E}Qurrr— Reubdt  at  Law. 

The  fact  that  discovery  was  asked  would  not  give  equity  jurisdlctiont 
since  It  could  be  bad  In  an  action  at  law. 

[Bd.  Not& — For  other  cases,  see  Discovery,  Ceait  Dig.  i  4;  Dec  Dig. 
fi  3.*] 

Bidi,  J.,  dlnttitlng. 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  the  Consolidated  Rubber  Tire  Company  against  the  Fire- 
stone Tire  &  Rubber  Company.  From  an  order  overruling  a  demur- 
rer to  the  axnplaint,  defendant  appeals.  Reversed,  and  demurrer  sus- 
tained, with  leave  to  plaintiff  to  plead  over. 

Argued  before  WOODWARD,  JENKS,  BURR.  RICH,  and  MIL- 
LER, JJ. 

Philip  B.  Adams  (Amos  C.  Miller,  on  the  brief),  for  appellant. 
Charles  W.  Stapleton,  for  respondent. 

WOODWARD,  J.  The  plaintiff  brings. this  action  to  enf.  rce  a 
certain  written  contract  for  royalties,  and  the  theory  of  the  action  ap- 
pears to  be  that  the  plaintiff  is  entitled  to  discovery  of  the  facts  nec- 
essary to  its  recovery  by  an  inspection  of  the  defendant's  books,  pa- 
pers, etc,  and  incidentally  to  have  judgment  for  the  amount  found  to 
be  due  upon  such  inspection.  The  defendant  urges  that  its  demurrer, 
on  the  gix>tind  that  the  complaint  fails  to  state  facts  constituting  a 
cause  of  action,  should  have  been  sustained,  because  the  cause  of  ac- 
tion attempted  to  be  pleaded  is  an  action  at  law  and  the  prayer  for 
relief  is  iu  equity.  The  defendant's  demurrer  has  been  overruled,  and 
the  latter  appeals  to  this  court. 

The  plaintiff  concedes,  even  insists,  that  this  is  an  action  at  law, 
and  the  only  question  to  be  determined,  therefore,  is  whether  an  ac- 
tion at  law  has  been  stated  in  the  complaint.  The  Code  of  Civil  Proce- 
dure requires  (secti<ni  481)  "a  plain  and  concise  Statement  of  the  facts 
constituting  each  cause  of  action  without  unnecessary  repetition,"  and 
"a  demand  of  the  judgment  to  which  the  plaintiff  supposes  himself  en- 
titled."  Section  £18  provides  that  this  "chapter  prescribes  the  form 
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of  Readings  in  an  action,  and  the  rules  by  which  the  sufficiency  there- 
of IS  determined,"  and  unless  the  plaintiff  has  stated  the  facts  nec- 
essary to  constitute  an  action  at  law,  and  has  demanded  judgment 
consistent  with  such  a  demand,  it  has  failed  to  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  the  demurrer  should  have  been  sus- 
tained. Assuming,  with  the  present  contention  of  the  plaintiff,  that 
this  action  is  an  action  at  law,  although  the  form  would  suggest  an 
effort  to  plead  an  action  for  discovery,  the  prayer  for  relief  is  not 
consistent  with  the  complaint.  It  is  not  a  demand  for  judgment  for 
money  only.  It  demands  judgment  for  money  only  as  an  incident  to 
the  equitable  relief  demanded;  that  is,  it  demands  discovery  of  the 
amount  due  under  the  contract,  and,  when  this  amount  has  been  found, 
it  asks  the  court  to  give  judgment  for  the  same.  That  is  all  that  can 
be  fairly  spelled  out  of  the  demand  for  judgment.  The  language  used 
is  that  the  "defendant  exhibit  to  plaintiff  its  books,  papers,  accounts, 
and  documents  containirig  the  records  of  its  transactions  in  said  rub- 
ber tires,  and  in  the  rubber  or  other  material  used  in  manufacturing 
the  same,  and  accotmt  to  the  plaintiff  under  oath  for  all  its  transactions 
in  the  manufacture  and  sale  of  said  tires  containing  said  invention, 
and  disclose  under  oath  the  quantity  of  such  tires  made,  used,  or  sold 
by  it  since  March  2?,  1907,  and  that  a  referee  be  appointed  to  examine 
said  defendant,  its  books  of  account,  and  take  proofs  as  to  the  quanti^ 
of  such  tires  made  or  sold  by  defendant,  and  to  report  to  the  court 
omceming  the  same,"  and  (2)  "that  the  plaintiff  have  judgment 
against  the  defendant  for  the  amount  due  upon  the  contracts  herein 
described  and  for  the  costs  of  this  action."  Obviously  the  pleader  did 
not  have  in  mind  an  action  at  law.  The  relief  demanded  depended  up- 
on the  discovery  prayed  for,  and  this  discovery  could  be  had  in  an 
action  at  law.  It  did  not  give  rise  to  conditions  requiring  the  inter- 
vention of  a  court  of  equity.  Mr.  Justice  Bischoff,  in  Storr  v.  Cen- 
tral Bedding  Co.,  55  Misc.  Rep.  398,  106  N.  Y.  Supp.  646,  discusses 
a  very  similar  case,  reviewing  the  authorities,  and  we  are  of  the  opin- 
ion that  iht  conclusirai  there  reached  is  the  one  which  should  prevail 
here.  See  Moore  v.  Coyne,  118  App.  Div.  52,  64,  98  N.  Y.  Supp.  892. 

The  interlocutory  judgment  should  be  reversed,  with  costs,  and  the 
demurrer  sustained,  with  costs,  with  leave  to  the  plaintiff  to  plead 
over  on  payment  of  costs.  All  concur,  except  RICH,  J.,  who  dissents. 


FISHHB      WAEEFIEIJ)  PABK  REAI.TT  CO. 

(Snpteme  Court,  Appelate  Dlvlslfni,  Second  Department  Deoember  80.  1909.) 

1.  Apfeai.  ajid  Bbsob  (I  853*) — Review — iNerrBUcnoNS. 

The  charge,  to  which  no  exceptions  are  taken,  la  the  law  of  the  case; 
and,  where  the  evidence  sapportB  the  necessary  findings  of  fiKt;  no  leason 
for  the  reversal  of  the  Judgment  exists. 

[Ed.  Note. — For  other  esses,  see  Appeal  and  Error,  Cut  Dig.  t  8^06 ; 
Dec  Dig.  I  808.»] 
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2.  Appeal  awd  Ebrob  (S  ii61*)— Ebbob  iw  Judomekt— Cobbbctioii  ok  Ap- 

PEAX.. 

Where  the  error  in  the  Judgment  rendered  arose  from  a  mistake  of  the 
jury  In  calculating  the  amount  due,  the  judgment,  with  the  consent  ol 
the  sncceesful  party,  will  be  corrected  on  aiHPoali  and  affirmed. 

TEd.  Note.— For  other  cases,  see  Annal  and  SIrror,  Cent  Die.  II  4^>S- 

4506;  Dec.  Dig.  S  1151.*] 

8.  Afpeal  and  Kbbob  (8  204*)— QuBsnoNB  RinxwABLB-QoxanoNfl  Nor 
Raised  in  Tbial  Coubt. 

Where  plaintiff,  suing  for  work,  teetifled  without  objection  to  the 
amount,  and  a  verdict  In  his  favor  was  supported  by  the  evidence,  de- 
fendant on  appeal  could  not  for  the  first  time  raise  the  objection  that 
plaintlfTs  proof  was  hearaay,  and  not  the  best  evidmce,  which  consisted 
of  books  showing  tbe  amount  of  the  work. 

[IQd.  Note. — For  other  cases,  see  A{^>eal  and  Error,  Coit  Dig.  |{  12S&- 
1280  ;  Dec.  Dig.  |  204.*] 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  Anthony  Fisher  against  the  Wak^dd  Park  Realty  Com- 
pany. From  a  judgment  for  plaintiff,  and  from  an  order  denying  a 
motion  to  set  aside,  modify,  or  correct  the  verdict,  plaintiff  appeals. 
Judgment,  as  conditionally  modified,  affirmed,  and  order  conditionally 
affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  JENKS. 
THOMAS,  and  MILLER,  JJ. 

Alfred  G.  Reeves  (Ambrose  G.  Todd,  on  the  brief),  for  appellant. 
Adrian  M.  Potter,  for  respondent. 

WOODWARD,  J,  The  complaint  sets  out  two  causes  of  action, 
one  for  work  and  services  in  filling  and  rough-grading  of  certain 
streets,  and  the  other  for  work,  services,  and  materials  supplied  in  con- 
structing, regulating,  and  grading  of  Sterling  avenue,  in  the  city  of 
Yonkers.  The  case  was  carefully  tried,  and  the  questions  of  fact  were 
submitted  to  the  jury  under  a  charge  to  which  there  are  no  exceptions ; 
all  of  defendant's  requests  to  charge  having  been  acquiesced  in  by  the 
court,  with  some  modifications,  to  which  no  exceptions  were  taken.  On 
this  appeal  the  defendant  urges  a  number  of  points,  all  relating  to  the 
facts;  but  none  of  them  appeal  to  us  as  affording  justification  for  a 
reversal  of  the  judgment  and  the  granting  of  a  new  trial.  The  charge 
of  the  court,  to  which  no  exceptions  are  taken,  becomes  the  law  of  the 
case,  and,  if  the  evidence  is  sufficient  to  support  the  necessary  findings 
of  fact,  no  reason  for  the  reversal  of  a  judgment  exists;  and  that  is 
the  situation  by  which  we  are  confronted  here,  if  we  may  except  a 
slight  error  appearing  in  the  first  cause  of  action. 

The  contract  alleged  by  the  plaintiff  in  the  first  cause  of  action  was 
that  he  was  to  make  certain  n\\s,  a^regating  6,000  cubic  yards,  for 
which  he  was  to  have  $2,000 ;  that  m  addition  to  this  he  was  to  have 
34  cents  per  cubic  yard  for  all  filling  in  excess  of  this  6,000  cubic 
yards  covered  by  the  $2,000.  The  plaintiflE  says  he  filled  in  6,750  cubic 
yards,  which  would  entitle  him  to  $2,000  for  the  6,000  cubic  yards,  and 
$255  for  the  750  cubic  yards,  or  a  total  of  $2,255,  on  which  he  acknowl- 
edges payment  of  $1,250,  leaving  a  balance  of  $1,005.  The  jury  evi- 
dently mistmderstood  the  exact  terms  of  the  contract,  and  figured  the 
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6,750  yards  of  filling  at  34  cents  per  cubic  yard,  reaching  a  total  of 
$2,295,  less  the  payment  of  $1,250,  or  $1,045,  and  to  this  extent  the 
judgment  is  without  support  in  the  pleadings  or  evidence.  This  does 
not,  however,  go  to  the  merits  of  the  case,  and  the  judgment  may, 
with  the  consent  of  the  plaintiff,  be  modified,  by  striking  out  $40  from 
the  recovery  on  the  first  cause  of  action,  and,  as  thus  modified,  af- 
firmed. In  the  event  of  the  plaintiff  refusiftg  to  consent  to  such  modi- 
fication, then  the  judgment  should  be  reversed,  and  a  new  trial  granted. 

The  objections  urged  by  the  defendant  on  this  appeal  are,  for  the 
most  part,  first  called  to  the  attention  of  the  court  here.  For  instance, 
it  is  now  urged  that  the  plaintiff's  proofs  as  to  the  amount  of  the  fill 
was  hearsay;  that  he  brought  no  books,  papers,  or  records  of  the 
amount  of  the  fill ;  and  that,  as  he  was  not  present,  he  could  not  know 
of  his  own  knowledge.  The  practical  difficulty  with  this  objection  is 
that  the  plaintiff  was  permitted  to  testify  to  the  amount  of  the  fill  with- 
out objection  or  exception,  and  that  his  testimony  was  more  fully  de- 
veloped on  cross-examination,  so  that  it  is  clear  that  there  is  evidence 
in  support  of  the  verdict,  and,  if  it  is  not  the  best  evidence,  it  is  at 
least  such  evidence  as  the  defendant  acquiesced  in,  and  it  cannot  now 
be  heard  to  object  for  th6  first  time. 

The  judgment  should  be  modified,  as  indicated  above,  and,  as  so 
modified,  the  judgment  and  order  appealed  from  should  be  affirmed, 
w-ithout  costs;  otherwise,  the  judgment  and  order  should  be  reversed, 
and  a  new  trial  granted,  costs  to  abide  the  event  All  concur. 


PSOFUO  ez  rel.  FIFTH  AVE.  BUM}.  CO.  v.  QAUS,  State  Comptroller. 

(Supreme  Court,  Appellate  DlTlalon,  Third  Department   December  80,  1900.) 

Taxation  (8  117*) — Cobposate  Fkanchibb— Capital  "Emplotbd." 

The  term  "employed,"  in  Tax  Law  (Laws  1806,  p.  866,  c.  006)  I  182, 
as  amended  by  Laws  1001,  p.  1365,  c.  S5S,  {  2,  and  Laws  1006,  p.  1106, 
4T4,  I  2,  ImpoisliiK  a  frandtlse  tax  on  the  capital  of  the  corporation  em* 
plosred  within  the  states  means  sncb  a  ntlllzatlon  of  the  capital  as  to 
TCaSat  It  In  some  way  ben^cfal  or  advantageoufl,  having  In  view  the  pur- 
pose of  the  corporate  existence;  and  where  the  actual  object  of  a  cor- 
poration empowered  to  deal  in  real  estate  waa  to  acquire  title  to  an  old 
property  subject  to  leases,  and  to  demollflh  the  building  and  erect  a  new 
one  for  rental  purposes,  and  tUe  corporation  waa  merely  engaged  in  cod- 
Btmctlon  work,  for  which  bonds  had  been  isaaed,  all  Ita  capital  and  In- 
come having  been  expended  in  acquiring  title  and  In  terminating  the  leas- 
es, Uie  capital  was  not  "emsAoyed,"  so  ^s  to  anthorlze  the  imposition  of 
tbe  tax. 

[Ed.  Kote.— For  other  caaes,  see  Taxation,  Ceaat  XMff.  |  214 ;  Dec.  Dig. 
i  117.* 

For  other  definltloDB,  see  Words  and  Pbrases,  voL  8,  ppii  2877-2380; 
vol.  8»  p.  764a] 

Certiorari  by  the  People,  on  the  relation  of  the  Fifth  Avenue  Build- 
ing Company,  to  Charles  H.  Gaps,  as  Comptroller  of  the  State  of  New 
York,  to  review  his  refusal  to  resettle  a  franchise  tax  imposed  on  the 
relator.  Determination  annulled. 
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Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG.  SEW- 
ELL,  and  COCHRANE,  JJ. 

Lord,  Day  &  Lord  (Howard  Mansfield,  of  counsel),  for  relator. 
Edward  R.  O'Malley,  Atty.  C^.,  and  Edward  H.  Letchworth,  Dep- 
uty Atty.  Gen.,  for  respondent. 

COCHRANE,  J.  The  relator  is  a  domestic  corporation,  organized 
in  February,  1908.  Its  capital  stock  is  $4,000,000.  On  this  amount  the 
respondent  has  imposed  a  franchise  tax,  under  section  182  of  the  tax 
law  (Laws  1896,  p.  856,  c.  908),  as  amended  by  Laws  1901,  p.  1365, 
c  658,  §  2,  and  Laws  1906,  p.  1196,  c.  474,  8  2,  at  the  rate  of  three- 
fourths  of  one  mill,  amounting  to  $3,000.  The  question  is  whether  the 
capital  stock  of  the  relator  was  "employed/*  within  the  meaning  of 
that  section. 

The  power  of  the  relator,  as  disclosed  by  its  certificate  of  incorpo- 
ration, is  quite  broad,  including  the  right  to  acquire,  hold,  improve, 
develop,  and  manage  any  real  estate,  and  to  erect  thereon  buildings  or 
other  structures,  and  to  mortgage,  lease,  or  sell  the 'same,  and  to  lease 
any  stores,  rooms,  or  part  of  any  building  or  other  structures  at  any 
time  so  owned.  The  immediate  and  principal  object  of  the  corpora- 
tion, however,  seems  to  have  been  to  acquire  title  to  the  old  Fifth 
Avenue  Hotel  property  in  the  city  of  New  York,  and  to  demolish  the 
same  and  erect  on  the  site  thereof  a  new  store  and  office  building  for 
rental  purposes.  Title  to  said  hotel  property  was  acquired  by  the  re- 
lator immediately  after  its  incorporation,  in  February,  1908.  The  old 
hotel  was  demolished,  and  the  construction  of  the  new  building  in  place 
thereof  was  in  process,  but  had  not  yet  been  completed,  on  the  31st  of 
October,  1908.  All  of  the  capital  of  the  relator  was  used  in  the  pur-  . 
chase  of  the  property,  and  for  the  construction  of  the  new  building 
bonds  were  issued.  It  has  acquired  no  other  real  estate,  and  its  op- 
erations have  been  limited  to  the  erection  of  this  one  building  in  place 
of  the  one  demolished.  No  dividends  have  been  earned  or  paid,  and 
no  income  has  been  received,  except  that  the  relator  received  about 
$30,000  as  rents  from  leases  existing  when  it  acquired  the  property; 
but  this  amount  was  expended  in  terminating  unexpired  leases,  so  that 
the  building  might  be  demolished. 

Considering  me  broad  provisions  of  its  certificate  of  incorporation, 
it  may  be  that  the  relator  was  exercising  its  corporate  franchises  and 
carrymg  out  the  declared  purpose  of  its  existence.  But,  considering 
the.  nature  of  its  operations  and  the  actual  purpose  of  its  existence,  we 
think,  under  the  circumstances  here  disclosed,  it  would  be  a  harsh 
and  unreasonable  construction  of  the  statute  to  hold  that  the  capital 
stock  of  the  relator  was  "employed,'*  within  the  fair  n^aning  and 
purpose  of  the  statute.  The  term  "employment,"  as  here  used,  means 
such  a  utilization  of  the  capital  as  to  render  it  in  some  way  benefi- 
cial or  advantageous,  having  in  view  the  purpose  of  the  corporate  ex- 
istence. The  relator  in  the  present  instance  was  merely  getting  ready 
to  reap  the  benefits  of  such  utilization.  It  had  earned  no  dividends, 
and  it  had  as  yet  derived  no  benefit  or  advantage  from  its  capital.  It 
was  performing  preliminary  operations,  and  passing  through  a  for- 
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mative  process,  and  had  not  yet  engaged  in  the  business  whidi  it  was 
in  fact  designed  to  conduct,  or  reached  the  stage  where  it  could  fairly 
be  said  to  have  its  capital  employed,  in  the  sense  that  it  was  actually 
producing  any  benefit,  within  tiie  purpose -or  contemplation  of  the  cor- 
porate life  of  the  relator. 

The  receipt  by  the  relator  of  the  inconsiderable  rents  under  the  cir- 
cumstances here  disclosed  we  deem  unimportant.  That  feature  of  the 
case  was  a  mere  incident  of  the  situation.  When  the  relator  boup^ht 
the  property,  it  did  so  subject  to  the  leases,  and  it  took  almost  im- 
mediate steps  to  terminate  them,  and  it  doing  so  expended  all  that  it 
received  therefrom.  What  it  received  in  this  way  was  clearly  not  with- 
in the  purpose  for  which  it  acquired  the  property,  and  it  derived  no 
actual  benefit  from  these  rentals.  The  leases  were  in  fact  detrimental, 
rather  than  beneficial,  to  the  corporate  purposes.  The  relator  was  not 
responsible  for  the  leases,  and  simply  made  the  best  of  the  situation 
in'  endeavoring  to  terminate  them,  without  having  smy  discretion  or 
exei:cising  any  control  in  respect  to  their  creation.  The  case,  there- 
fore, is  clearly  distinguishable  from  People  ex  rel.  Vandervoort  Real- 
ty Company  v.  Glynn,  194  N.  Y.  387,  87.  N.  E.  434.  People  ex  rel. 
Wall  &  Hanover  Realty  Company  v.  Miller,  181  N.  Y.  338,  73  N.  E. 
1102,  dnd  People  ex  rel.  Fourteenth  Street  Realty  Company  v.  Kel- 
sey,  110  App.  Div.  797,  97  N.  Y.  Supp.  197,  relied  on  by  the  respond- 
ent. 

The  determination  should  be  annulled,  with  $50  costs  and  disburse- 
ments. All  concur. 


BENNETT  t.  G.  &  W.  MFG.  00. 
(Supreme  Court,  Appellate  Division,  Second  Department  December  80.  1000.) 

PUADnVO  (I  317*) — ^BlLL  of  PAttnOULABS. 

Where  the  answer  denied  knowledge  or  Information  mffldrat  to  form 
a  belltf  as  to  allegations  of  the  comfdalnt  that  certain  serrfces  ynm  reur 
dered  for  defradant,  except  that  some  work  was  done  for  defendant,  and 
alleged  that  It  was  done  so  defectively  that  It  bad  to  be  done  over,  for 
Uie  expense  of  which  he  counterclalmed,  defendant  was  not  required  to 
furnish  a  bill  of  particulars  as  to  what  work  plaintiff  actually  did  for 
Mm ;  the  etCect  of  such  a  requirement  being  to  put  the  burden  of  proof 
upon  defendant 

[Ed.  Note.— For  other  cases,  see  Pleading,  Dec.  Dig.  |  SIT.*] 

Appeal  from  Special  Term. 

Action  by  Fred  P.  Bennett  against  the  G.  &  W.  Manufacturing  Com- 
pany. From  the  part  of  an  order  denying  a  motion  for  a  bill  of  par- 
tictdars  as  to  a  certain  allegation  of  the  answer,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  JENKS, 
THOMAS,  and  MILLER,  JJ. 

Maxson  &  Jones,  for  appellant. 
George  E.  Waldo,  for  respondent 
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HIRSCHBERG,  P.  J.  This  is  an  appeal  from  a  part  of  an  order 
as  resettled,  directii^^  the  respondent  to  serve  a  bill  of  particulars.  In 
the  amended  complaint  two  causes  of  action  are  set  up,  the  claims  in 
which  are  alleged  to  have  been  assigned  to  the  plaintiff  by  a  foreign 
corporation  known  as  the  "Continental  Rubber  Works."  The  first 
cause  of  action  alleges  on  information  and  belief  that  such  foreign 
corporaticHi  rendered  to  the  defendant  certain  services  at  a  certain 
time  in  covering  and  re-tiring  with  rubber  certain  wheels  and  in  test- 
ing certain  wheels,  which  services  are  itemized  in  a  statement  annexed 
to  the  complaint.  The  second  cause  of  actiqn  is  for  money  paid  out  for 
freight  and  materials. 

In  the  amended  answer,  the  defendant,  among  other  things,  denies 
any  knowledge  or  information  sufficient  to  form  a  belief  as  to  the 
truth  of  the  allegations  contained  in  the  complaint,  except  that  during 
the  time  stated  i&t  Continental  Rubber  Works  performed  certain  work 
and  rendered  certain  services  on  defendant's  behalf  in  re-covering  aAd 
re-tiring  the  wheels  and  furnishing  materials,  etc.  On  a  motion  for  a 
bill  of  particulars,  the  defendant  was  required  to  furnish  the  bill  asked 
for,  except  "what  of  the  work  performed  and  services  rendered  and 
material  furnished,  as  set  forth  in  said  complaint,  is  admitted,  with  the 
times  of  performance  and  the  value  thereof,  describing  the  same  so 
that  it  may  easily  be  identified." 

I  do  not  think  the  Code  of  Civil  Procedure  requires  that  a  defendant 
who  cannot  swear  point-blank  that  no  work  was  done  for  him,  but 
who  does  admit  in  his  answer,  as  in  this  case,  that  some  work  was 
done,  and  who  adds  in  his  answer,  as  this  defendant  does,  that  it  was 
so  improperly  done  that  he  had  to  do  it  over  again,  counterclaiming 
for  the  expense,  is  obliged  to  tell  the  plaintiff  what  work  the  latter 
actually  did.  In  effect,  the  attempt  would  seem  to  be  to  throw  the  bur- 
den of  proving  a  part  of  the  plaintiff's  case  upon  the  defendant. 

The  order,  in  so  far  as  appealed  from,  should  be  affirmed. 

Order,  In  bo  tar  aa  appealed  from,  affirmed,  with  $10  costs  and  disburse- 
ments. All  concur. 


BOHEMIAN-AMBRICAN  WOREINGMEN'S  GYMNASTIC  ASS'N  (SOKOL) 
T.  NOKTHEBM  BANK  OF  NEW  TORE. 

(Supreme  Court,  Appellate  Term.    December  29,  1009.) 

Damages  ({  126*} — Mrasobb— Breach  of  Coittbaot — Contbact  for  Loan. 
The  complaint  alleged  that  defendant  agreed  to  loan  plaintiff  $80,000 
at  8  per  cent,  interest  for  the  erection  of  a  building  and  to  superintend 
its  erecttoQ  tor  a  sum  equal  to  4  per  cent  additional  Interest,  which  it 
refuses  to  do,  and  that  plaintiff  was  unable  to  procnre  the  entire  perform- 
ance of  SQ^  agreement  others,  but  was  able  to  procure  a  loan  of  $60,- 
000  at  6  per  cent  Interest  with  an  additional  0  per  cent  for  superin- 
tmdlog  tbe  erection  of  the  building,  whereby  plaintiff  was  damaged  In 
the  sum  of  $1,200.  The  evidence  failed  to  Aow  tbat  plaintiff  was  dam- 
aged by  not  obtaining  an  $80,000  loan  at  6  per  cent.,  or  that  a  loan  of 
(60,000  was  not  sufficient  for  its  purpose,  and  It  did  not  appear  tbat  the 
cost  of  superintendence  was  greater  for  an  $80,000  loan  than  for  a  $60,- 
000  loan.  Held,  that  plaintiff  could  recover  the  actual  additional  cost  of 
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imcnrliig  the  loan  and  the  difference  between  the  cost  of  superintend- 
ence  of  an  $80,000  loan  at  4  per  cent,  and  of  a  $60,000  loan,  at  6  per  cent 

[Bd.  Note.— For  oth&  cases,  see  Damages,  Cent  Dig.  |  343;  Dec.  Dig. 
i  125.*] 

Golf,  J.,  dlssentli^ 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  Bohemian -American  Workingmen's  Gymnastic  As- 
sociation (Sokol)  against  the  Northern  Bank  of  New  York.  From  a 
judgment  for  plaintiff  upon  a  directed  verdict,  and  an  order  denying 
a  new  trial,  defendant  appeals.  Reversed,  and  new  trial  ordered,  un- 
less plaintiff  accept^  a  less  sum,  in  which  event  judgment,  as  reduced, 
is  ailirmed. 

Argued  before  GIEGERICH,  GOFF,  and  LEHMAN,  JJ. 

Gifford,  Hobbs  &  Beard  (John  D.  Fearhake,  of  counsel),  for  appel- 
lant. 

Solon  J.  Liebeskind,  for  respondent. 

LEHMAN,  J.  The  plaintiff  alleges  in  its  complaint  that  the  de- 
fendant agreed  to  loan  the  plaintiff  the  sum  of  $80,000  as  a  building 
loan,  and  the  plaintiff  agreed  to  pay  6  per  cent,  interest  thereon,  and 
the  further  sum  of  $3,200,  equal  to  4  per  cent,  on  such  loan  for  the 
services  of  the  defendant  in  the  supervision  and  erection  of  said 
building.  It  further  alleges  that  the  defendant  refused  to  perform  the 
said  ^r^ment;  that  the  plaintiff  was  obliged  to  procure  the  perform- 
ance of  the  agreement  by  other  persons,  "but  was  unable  to  procure 
the  performance  of  the  aforesaid  agreement  on  the  part  of  the  de- 
fendant to  be  performed  in  its  entirety  in  that  the  plaintiff  was  unable 
to  procure  from  any  other  person  or  party  the  loan  of  the  full  $um  of 
eighty  thousand  ($80,000)  dollars,  which  the  defenduit  agreed  to 
loan  under  the  aforesaid  agreement,  and  was  only  able  to  procure  a 
partial  performance  of  the  defendant's  aforesaid  s^eement  and  con- 
tract, by  procuring  a  loan  of  sixty  thousand  ($60,000)  dollars,  and 
*  ♦  *  was  obliged  to  and  did  pay  upon  the  aforesaid  sum,  besides 
the  interest  thereon,  the  sum  of  thirty-six  hundred  ($3,600)  dollars, 
being  six  (6%)  per  cent.,  in  place  of  four  (4%)  per  cent,,  for  the  said 
service  of  superintendence,  which  the  defendant  agreed  to  make  the 
aforesaid  loan  for,  and  by  reason  of  the  breach  on  the  part  of  the  de- 
fendant of  its  aforesaid  agreement  the  plaintiff  has  been  damaged  in 
the  sum  of  twelve  hundred  ($1,200)  dollars,  being  the  difference  in  th& 
amount  of  compensation  for  the  service  of  superintendence  as  afore- 
said, which  the  plaintiff  would  have  been  obliged  to  pay  the  defend- 
ant upon  making  the  said  loan  to  the  extent  of  sixty  thousand  ($60,- 
000)  dollars,  and  the  amount  of  such  compensation  which  the  plain- 
tiff was  obliged  to  pay  the  said  person  or  party  under  the  agreement  to 
make  the  said  loan  of  sixty  thousand  ($60,000)  dpilars,  in  partial  per- 
formance of  the  defendant's  aforesaid  agreement,  in  the  place  and 
stead  of  the  defendant."  At  the  trial  there  was  no  substantial  conflict 
of  testimony,  and  the  trial  justice  directed  a  verdict  for  the  plaintiff 
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for  said  sum  of  $1,200,  plus  $86.75  for  certain  disbursements  and  in- 
terest. 

The  only  serious  question  raised  in  the  court  below  concerned  the 
measure  and  proof  of  damages.  The  plaintiff  is  not  relying  on  the 
proof  of  general  damages,  but  has  alleged  and  sought  to  prove  as 
special  damage  the  extra  cost  of  procunng  the  necessary  loan  after 
the  defendant's  default.  These  damages  were  the  natural  consequence 
of  the  conditions  known  to  both  parties  when  the  first  agreement  was 
made,  and  were  such  as  the  parties  may  fairly  be  supposed  to  have 
contemplated  when  they  made  the  contract.  The  plaintiff  was,  there- 
fore, entitled  to  receive  as  damages  the  actual  additional  cost  of  pro- 
curing the  loan.  The  defendant  claims  that  there  was  no  additional 
cost,  since  the  cost  of  the  original  loan  was  6  per  cent,  on  $80,000  for 
interest  and  4  per  cent  for  ^e  cost  of  superintendence,  making  a  to- 
tal of  $8,000,  while  the  cost  of  the  second  loan  was  only  6  per  cent,  on 
$60,000  for  interest  and  6  per  cent,  for  the  cost  of  superintendence, 
making  a  total  of  only  $7,200.  I  think  this  claim  is  not  tenable.  The 
plaintiff  tried  to  obtam  a  loan  of  $80,000,  and  the  court  was  justified 
in  believing  that,  if  it  had  obtained  the  additional  sum  of  $30,000  at 
the  same  rate  of  6  per  cent,  interest,  this  would  not  have  been  a  detri- 
ment to  it.  On  the  other  hand,  the  plaintiff  claimed  that  the  extra 
cost  of  obtaining  the  loan  must  be  figfured  on  a  percentage  basis;  that 
is,  since  it  was  to  obtain  the  first  loan  at  a  total  cost,  including  super- 
intendence, of  10  per  cent.,  and  the  second  loan  at  a  cost,  including 
superintendence,  of  18  per  cent.,  it  is  entitled  to  2  per  cent,  on  the 
amount  of  the  loan  actually  procured,  or  $1,200.  .  The  plaintiff  has 
overlooked,  in  making  this  claim,  that  it  is  not  attempting  to  show  as 
general  damages  the  difference  between  the  value  of  the  loan  which 
defendant  agreed  to  make  and  the  value  of  the  best  loan  which  it  could 
obtain  in  the  money  market  at  that  time,  but  is  attempting  to  show  only 
the  special  damages  which  it  suffered  by  reason  of  bemg  obliged  to 
procure  the  second  loan.  Apparently  for  its  purpose  a  building  loan 
of  $60,000  was  sufficient;  nor  is  there  any  evidence  that  the  cost  of 
superintendence  is  greater  for  a  loan  of  $80,000  than  for  a  loan  of 
$60,000.  It  was  obliged  to  pay  a  charge  for  superintendence  on  this 
loan  of  $3,600,  instead  of  $3,200;  and  this,  upon  the  proof  presented,, 
represented  the  plaintiff's  damage.  The  court  should  have  directed 
a  verdict  of  only  $486.75,  with  interest,  instead  of  $1,286.75. 

Judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event,  unless  the  plaintiff  stipulates  to  reduce 
the  judgment  to  the  sum  of  $486.76,  and  interest  and  costs  in  th© 
court  below;  and  in  that  event  the  judgment,  as  so  reduced,  should 
be  affirmed,  without  costs  to  either  party  upon  this  appeal. 

GIEGERICH,  J.,  concurs. 

GOFF,  J,  (dissenting).  In  planning  the  erection  of  a  building  and 
supervising  its  erection,  an  architect,  no  less  essentially  than  a  car- 
penter, mason,  or  materialman,  adds  to  its  value.  In  erecting  a  build- 
ing at  a  cost  of  $80,000,  exclusive  of  architect's  services,  of  which  the 
market  vihit  is  6  per  cent.,  those  services  add  6  per  cent  of  $80,000 
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to  its  value.  Cost  is  some  evidence  of  value,  and  the  only  evidence 
before  us,  except  as  to  the  value  of  an  architect's  services.  The  val- 
ue of  die  building  which  plaintiff  proposed  to  erect,  including  those 
services,  would  therefore  be  $84,800.  That  would  be  its  value  in  ex- 
change. It  could  be  converted  into  that  amount  of  money.  But  de- 
fendant contracted  to  furnish  the  services  of  an  architect  at  4  per 
cent,  2  per  cent,  under  market  rates,  so  that  the  actual  cost  of  the 
proposed  building  would  have  been  $83,200.  Plaintiff's  balance  sheet, 
after  changing  book  values  to  real  values,  would  show  a  profit  of 
$1,600.  Owing  to  defendant's  breach  of  contract,  plaintiff  will  have 
a  building  costing  $60,000,  plus  $3,600  for  architect's  services  at  the 
usual  rate,  or  $63,600  in  all,  and  it  will  have  a  building  worth  $63,600. 
Its  balance  sheet  will  show  no  profit.  Plaintiff  has  b&tn  damaged  in 
the  sum  of  $1,600,  in  addition  to  small  items  of  damage  found  by  tiie 
trial  court;  but,  as  plaintiff  claims  a  smaller  amount,  and  no  more 
than  has  been  awarded,  the  judgment  should  be  afiSrmed,  with  costs. 


WOOD  T.  BOBSS). 

(Snpreme  Gonrt,  Appelate  Dlrlslon,  Second  Departmqit  December  80,  1909.) 

Evidence  (§  443»)— Action— Evidence. 

In  an  action  on  an  oral  fruaran^,  under  which  plaintiff  claimed  to  have 
acted  when  he  bought  10.000  shares  of  a  certain  stock  at  80.  erldence  held 
to  show  Uiat  the  tranaactlon  was  not  the  same  one  described  In  a  letter 
from  defendant  offering  plaintiff  .10,000  shares  of  the  same  stock  at  115, 
so  as  to  ixeclade  oral  evidence  to  prove  the  former  guaranty. 

[Ed.  Note;— For  other  cases,  see  Evidence,  Cent  Dis.  120C!0;  Dea  Dig. 
1448.*] 

Bnrr  and  Jenks,  JJ.,  dlssratlng. 
Appeal  from  Special  Term,  Dutchess  County. 

Action  by  George  Wood  against  Quincy  Ward  Boese.  From  a 
judgment  for  plaintiff  on  the  decision  of  the  court,  after  trial  without 
a  jury,  defendant  appeals.  Affirmed. 

Argued  before  WOODWARD,  JENKS,  BURR,  RICH,  and  MIL- 
LER, JJ. 

Heniy  De  Forest  Baldwin,  for  appellant. 

Charles  Morschauser  (Frank  B.  Lown,  on  the  brief),  for  respond- 
ent 

WOODWARD,  J.  The  plaintiff  brings  this  action  to  recover  upon 
a  contract  of  guaranty,  alleged  to  have  been  made  by  the  defendant 
in  selling  him  certain  shares  of  stock  in  the  Red  Rock  Silver  Mining 
Company.  Iliere  is  no  dispute  that  the  defendant  sold  to  the  plaintiff 
10,000  »iares  of  stock  of  the  said  company  in  the  year  1906,  and  re- 
ceived therefor  the  sum  of  $8,500.  The  plaintiff's  daim  is  that  on  the 
21st  day  of  November,  1906,  he  entered  into  an  oral  contract  for  the 
stock  in  question,  and  that  he  was  induced  to  take  the  same  upon 
the  agreement  of  the  defendant  that  the  plaintiff  should  in  no  event 
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suffer  any  loss;  it  being  likewise  agreed  that  the  defendant  should 
share  in  the  profits  which  it  was  expected  would  result  from  the 
transaction,  and  it  being  alleged  by  the  plaintiff  that  the  stock  was  not 
to  be  sold,  except  upon  the  advice  and  consent  of  the  defendant  On 
the  22d  day  of  November,  1906,  the  defendant  wrote  a  letter  to  the 
plaintiff,  in  which  it  was  proposed  that  "in  consideration  of  one  dollar, 
and  certain  other  valuable  consideration,  at  any  time  as  soon  as  deliv- 
ery can  be  made  to  me,  and  upon  receipt  of  payment  therefor,  I  will 
deliver  to  you  ten  thousand  (10,000)  shares  of  the  capital  stock  of  the 
Red  Rock  Silver  Mining  Company,  Limited,  at  the  rate  of  $1.15  per 
share,  it  being  understood  that  you  will  consent  to  act  as  one  of  the  di- 
rectors of  the  said  company" ;  and  it  is  the  contention  of  the  defendant 
that  this  constituted  such  a  written  contract  as  precluded  the  plaintiff 
from  introducing  parol  evidence  of  the  alleged  purchase. 

The  case  hinges  upon  this  contention,  for  it  does  not  seem  to  be 
open  to  serious  dispute  that  the  evidence  in  the  case  is  sufficient  to  war- 
rant the  findings  of  the  trial  court  in  favor  of  the  plaintiff's  conten- 
tion. On  the  30th  day  of  November,  1906,  the  plaintiff  wrote,  in  an- 
swer to  the  above  letter : 

"Yonr  favor  containlcg  option,  etc.,  duly  received.  Woald  have  written  ymi 
before,  but  expected  to  have  seen  you.  I  have  no  reason  to  doubt  but  that  I 
will  be  able  to  make  good  on  your  projKnltlon.  Kindly  let  me  know  what  Is 
tha  longest  time  I  can  have  to  do  so." 

This  clearly  was  not  an  acceptance  of  the  defendant's  proposition,  or 
an  acknowledgment  of  the  consideration  recited,  and  the  evidence  dis- 
closes that  the  plaintiff  never  in  fact  bought  any  of  the  stock  of  the 
Red  Rock  Silver  Mining  Company  at  $1.15  per  share ;  the  transac- 
tion here  under  consideration  having  been  closed  at  85  cents  per  share. 
So  far  as  we  can  discover  from  the  record,  there  is  nothing  to  show 
that  this  was  not  a  separate  option,  as  the  plaintiff  refers  to  it,  to  pur- 
chase 10,000  shares  of  stock.  It  makes  no  reference  to  the  conversa- 
tion of  the  day  before,  where  the  plaintiff  contends  that  he  arranged 
for  the  purchase,  with  the  guaranty,  and  the  effort  to  intrude  this  let- 
ter as  the  contract  of  the  21st,  and  to  exclude  parol  evidence,  does 
not  appeal  to  us.  It  looks  like  an  afterthought,  to  avoid  the  obligations 
of  the  contract  which  had  not  resulted  as  the  defendant  believed  it 
would  at  the  time  it  was  made.  We  think  the  learned  court  ruled  cor- 
rectly in  receiving  the  plaintiff's  evidence,  and  that  the  result  reached 
is  in  harmony  with  the  evidence  and  the  law. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

RICH  and  MILLER,  JJ..  concur. 

BURR,  J.,  dissents  on  the  ground  that  the  letters,  Exhibits  1  and  2, 
relate  to  the  sale  of  the  10,000  shares  of  stock  which  give  rise  to  this 
controversy,  and  not  to  a  separate  option.  That  being  so,  to  permit 
oral  evidence  of  a  guaranty  wouid  not  be  evidence  of  an  independent 
oral  contract,  but  evidence  to  vary  the  terms  of  the  written  contract  as 
to  the  consideration  to  be  p^id. 

JENKS,  J.,  concurs. 
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CSuprane  Conit,  Appellate  DWIalon,  Second  Departmoit  Decembw  80,  lOOO.) 

Neoliqence  (I  ]26*) — Evidence  to  Explain  Accident— Com pstenot. 

Defendant,  In  an  action  for  injury  from  the  falling  of  its  derrick  in 
work  on  a  building,  claimed  by  plaintiff  to  be  due  to  improper  BU[>port  of 
the  dwrlck,  may,  as  tending  to  explain  the  cause  of  the  full,  the  same 
support  baTing  been  used  for  two  weeks  before,  during  which  greater 
weights  had  been  lifted,  and  the  wedges  whl<4i  held  In  place  the  support- 
ing tlmUers,  which  fell  out,  having,  on  examination  shortly  before  the  ac- 
cident, been  found  to  be  all  right,  show  that  its  employes  were  nonunion 
men,  its  union  men  having  struck  during  the  progress  of  the  work;  that 
the  ^oiployfe  of  the  other  contractors  on  the  building  were  union  men : 
that  some  of  them  were  working  close  to  the  supporting  timbers;  that  a 
man  with  a  two-pound  hammer  could  loosen  the  wedges;  that,  if  the 
wedges  were  loosened,  the  supportliig  Umbers  were  liable  to  slip  out  of 
place ;  and  that  twice  before,  after  the  strike,  tiie  derrick  had  been  tam- 
pered wlHi  bj  ropes  being  cnt;  the  occurrences,  the  tampering  with  the 
derrick  so  as  to  affect  Its  safety,  being  similar,  and  It  being  Imqiaterial 
that  the  methods  employed  were  not  identical,  and  that  In  the  former  In- 
stances the  attempts  failed,  and  It  not  being  necessary  to  show  who  had 
tampered  with  the  derrick  on  either  occasion,  It  being  enough  to  show 
circumstances  from  which  it  might  reasonably  be  Inferred  that  some  one 
bad  done  so. 

[Ed.  Note.— For  other  cases,  see  Neglig«ic^  Cent  Dig.  |  243;  Dec.  Dig. 
i  126.*] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Frederick  R.  Eder  against  Post  &  McCord.  From  a 
judgment  for  defendant,  and  from  an  order  denying  a  motion  for  new 
trial,  plaintiff  appeals.  Affirmed. 

Argued  before  HIRSCHBERG,  P.  T.,  and  WOODWARD.  BURR,  . 
THOMAS,  and  RICH,  JJ. 

Benjamin  Scharps  (Reginald  H.  Schenck,  on  the  brief),  for  appel- 
lant. 

Eugene  Lamb  Richards,  Jr.  (Rutherford  B.  Meyer,  on  the  brief), 
for  respondent. 

BURR,  J.  On  the  27th  of  January,  1906,  plaintiff  was  in  the  em- 
ploy of  the  Otis  Elevator  Company,  and  was  engaged  in  installing  ele- 
vators in  a  building  on  Fifth  avenue,  between  Thir^-Fourth  and  Thir- 
ty-Fifth streets,  in  the  borough  of  Manhattan.  Defendant  had  the 
contract  for  the  iron  and  steel  construction  work  upon  the  same  build- 
ing. The  building  was  being  constructed  in  sections,  and  the  portion 
fronting  on  Fifth  avenue,  so  far  as  the  iron  and  steel  frame  was  con- 
cerned, had  been  completed  up  to  the  ninth  story.  On  the  top  of  this 
completed  portion  defendant  had  placed  a  derridc,  the  boom  of  which 
swung  over  Thirty-Fifth  street.  It  was  used  to  raise  and  place  in  posi- 
tion in  the  newer  part  of  the  building  massive  iron  columns.  Similar 
columns  had  been  placed  in  the  completed  portion  of  the  building, 
which  supported  heavy  girders  that  ran  east  and  west,  parallel  with 
Thirty-Fifth  street  and  at  right  angles  to  Fifth  avenue.  From  these 
girders  lighter  iron  floor  beams  ran  in  a  northerly  and  southerly  di- 
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rection.  These  were  bolted  or  riveted  into  the  transverse  girders. 
Plaintiff  was  at  work  upon  a  platform  on  the  Thirty-Fifth  street  side 
of  the  building,  which  was  about  on  a  level  with  the  street.  Under- 
neath this  was  the  subcellar,  about  35  or  40  feet  deep.  On  the  day  in 
question  defendant,  with  the  aid  of  this  derrick,  was  raising  from 
Thirty-Fifth  street  one  of  these  iron  columns  to  place  it  in  position. 
When  it  was  about  8  or  9  feet  higher  than  the  platform  where  plain- 
tiff was  at  work,  although  not  directly  over  it,  the  support  of  the 
derrick  gave  way,  and  the  mast  came  down  through  the  floor  on  which 
it  stood  for  several  feet.  At  that  point  some  part  of  the  derrick  caught 
upon  th&frameworic  of  the  building,  and  it  remained  suspended  there;, 
but  the  column  fell,  and  in  its  fall  it  struck  the  end  of  the  platform 
where  plaintiff  was  at  work,  and  he  was  thrown  into  the  subcellar  be- 
low and  sustained  injuries,  to  recover  for  which  this  action  was 
brought. 

By  its  verdict  the  jury  have  declared  that  defendant  was  guilty  of 
no  negligence  in  the  construction  of  the  derrick.  Upon  this  appeal 
plaintiff  contends  that  the  jury  was  influenced  toward  its  conclusion 
by  evidence  erroneously  admitted.  The  negligence  charged  against 
defendant  was  in  failing  to  provide  a  proper  foundation  or  support  for 
the  derrick.  There  was  a  sharp  conflict  of  evidence  upon  this  point. 
Plaintiff  contended  that  it  had  for  its  only  support  the  light  iron  floor 
beams,  that  there  was  no  shoring  or  bracing  of  any  kind  under  these 
beams,  and  that  after  the  accident  it  appeared  that  the  "lug"  was  split 
at  the  rivet  heads  and  that  several  of  the  beams  had  given  way.  A 
lug  is  "at  the  angle  where  the  floor  beams  are  riveted  or  bolted  to  the 
girders."  There  was  also  evidence  from  which  the  jury  might  have 
found  that  these  floor  beams  were  not  intended  to  bear  any  such  strain 
as  that  catised  by  the  weight  of  the  derrick  and  the  column  which  was 
being  raised,  and  that  they  were  inadequate  for  such  purpose.  De- 
fendant contended  that,  while  the  base  of  the  derrick  did  rest  upon  the 
beams  on  the  ninth  story,  beneath  these  beams,  and  between  them  and 
those  upon  the  eight  story,  there  were  heavy  shoring  timbers,  strong- 
ly braced  and  wedged,  so  as  to  hold  them  firm,  and  that  between  the 
eighth  and  seventh  ^tories  there  was  additional  shoring  and  bracing  of 
a  similar  character,  and  that  as  thus  shored  and  braced  the  foundation 
of  the  derrick  was  sufficiently  strong  to  bear  a  strain  very  much  great- 
er than  that  imposed  upon  it  on  the  day  in  question.  It  appeared  with- 
out contradiction  that  the  derrick  had  been  in  the  same  position  for 
about  two  weeks  before  the  day  of  the  accident,  and  that  in  the  inter- 
val on  several  occasions  weights  as  great  or  greater  than  that  which 
the  derrick  was  then  carrying  had  been  safely  raised.  Under  these 
shoring  timbers  wedges  had  been  driven  to  cause  the  timber  to  set 
"tight  to  the  beam,"  so  that  there  should  be  no  spring.  Defendant  in- 
troduced evidence  to  the  effect  that  a  very  short  time  before  the  acci- 
den  happened  these  wedges  were  examined  and  found  to  be  all  right, 
and  that  at  the  moment  of  its  happening  the  shoring  between  the 
eighth  and  ninth  stories,  immediately  imder  the  base  of  the  derrick, 
was  seen  to  fl^  out  of  place,  and  that  thereupon  the  foundation  gave 
way.   Immediately  after  the  accident  this  shoring  timber  was  found 
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in  the  cellar,  unbroken,  except  as  to  some  slight  splintering  caused  by 
its  fall.  There  was  no  evidence  that  the  floor  beams  on  the  seventh  or 
eighth  floor  gave  way,  and  there  was  evidence  that  after  the  accident 
the  shoring  between  those  floors  was  intact  and  in  place. 

Defendant  proved  that  during  the  progress  of  this  work,  and  some 
time  before  the  day  of  the  accident,  its  employes  had  struck,  that  the 
strike  was  then  unsettled,  and  that  the  men  employed  by  it  on  the  day 
in  question  were  nonunion  men,  while  the  men  employed  by  the  other 
contractors  upon  the  building,  several  hundred  in  number,  were  mem- 
bers of  various  trade  unions,  and  that  some  of  these  men  were  engaged 
in  woric  in  close  proximity  to  the  shoring  of  this  derrick.  It  also 
proved,  and  the  evidence  was  uncontradicted,  that  a  man  with  a  two- 
pound  hammer  could  loosen  these  wedges.  If  the  wedges  were  loos- 
ened, the  shorii^  timbers  were  liable  to  slip  out  of  place.  Defendant 
was  then  permitted  to  prove  that  on  two  previous  occasions  during  the 
prc^fress  of  the  work,  and  after  the  strike  had  been  declared,  derricks 
used  by  them  upon  the  work  had  been  tampered  with.  On  the  first 
occasion  the  guy  ropes  supporting  the  derrick  had  been  cut  in  four 
places,  and  on  the  second  occasion  the  strand  oi  the  ropes  was  opened 
tip  and  a  knife  put  through  the  heart  of  it,  so  that  "just  the  outside  of 
the  strand  held  it  toother." 

Plaintiff  urges  that  the  admission  of  this  evidence  was  error  suffi- 
cient to  require  a  reversal  of  the  judgment  We  think  not.  He  based 
his  claim  of  negligence  upon  two  alleged  facts :  First,  that  the  derrick 
did  fall;  and,  second,  that  it  was  improperly  supported.  The  first 
was  admitted ;  the  second  was  disputed.  Plaintiff  contends  that  from 
the  former  fac^  in  the  absence  of  explanation,  the  latter  might  be  in- 
ferred, and  that  the  question  of  defendant's  ne^igence  th^  became 
one  for  the  jury.  Any  fact,  therefore,  tending  to  explain  the  cause  of 
the  fall  is  a  relevant  fact.  When  the  question  is  as  to  the  cause  of  a 
certain  occurrence,  the  fact  that  similar  occurrences  have  under  Hke 
conditions  been  produced  by  a  particular  cause  is  deemed  to  be  rele- 
vant. Stephen's  Digest  of  Evidence  (Chase's  2d  Ed.)  34,  note ;  Rock- 
ford  Gaslight  Co.  v.  Ernst,  68  111.  App.  300 ;  Evans  v.  Keystone  Gas 
Co.,  148  N.  Y.  112,  43  N.  E.  513,  30  L.  R.  A.  661.  51  Am.  St  Rep. 
681 ;  Faucett  v.  Nichols,  64  N.  Y.  377. 

There  were  "like  conditions''  at  the  time  of  the  accident  and  at  the 
time  of  the  previous  occurrences.  On  each  occasion  a  strike  was  in 
progress,  and  it  is  matter  of  common  knowledge  that  at  such  times 
a  feeling  of  hostility  exists  on  the  part  of  the  striking  employes,  not 
only  toward  their  former  employers,  but  also  toward  those  who  may 
have  been  employed  to  fill  their  positions.  Particularly  does  this 
hostility  exist  if  the  striking  employes  are  affiliated  with  trade  unions, 
and  those  who  have  taken  dieir  places  are  not,  and  it  often  extends  to 
monbers  of  similar  labor  organizations  who  sympathize  with  the  pur- 
poses and  objects  of  the  strikers.  Not  infrequently,  we  regret  to  say, 
this  hostility  manifests  itself  in  acts  of  violence.  On  each  occasion 
there  was  also  the  same  opportunity  to  give  expression  to  this  hostility, 
due  to  the  dose  proximity  to  the  defendant's  appliances  of  union  men 
engaged  in  other  trades.   The  occurrences  were  also  similar  in  char- 
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acter.  The  "occurrence"  was  tampering  with  the  derrick,  so  as  to 
affect  its  safety.  The  fact  that  the  methods  employed  were  not  iden- 
tical would  not  necessarily  make  any  difference,  since  the  result  sought 
to  be  effected  was  the  same.  The  fact  that  in  the  former  instances  the 
attempt  failed,  while  in  the  latter  it  succeeded,  would  only  indicate  a 
difference  in  degree  and  not  in  kind.   See  Faucett  v.  Nichols,  supra. 

When  we  come  to  consider  the  "particular  cause"  from  which  the 
occurrences  followed,  it  is  true  that  there  was  no  evidence  from 
which  the  jury  could  determine  who  had  tampered  with  the  derrick 
on  either  occasion;  but  it  was  not  necessary  for  the  defendant  to 
show  this.  It  was  enough  to  show  circumstances  from  which  it  might 
be  reasonably  inferred  that  some  one  had  done  so.  The  manner  of 
the  happening  of  the  accident  tended  to  some  extent  to  establish  this 
on  this  occasion,  since  the  shoring  timber,  wedged  as  it  had  been  a 
short  time  before,  would  not  ordinarily  have  slipped  from  its  posi- 
tion if  it  had  been  undisturbed.  Proof  of  motive,  opportunity,  and 
inclination  to  disturb  it  was  competent,  as  strengthening  this  presump- 
tion. The  evidence  objected  to  tended  to  establish  these.  To  quote 
from  Faucett  v.  Nichols,  supra: 

"There  Is  do  fixed  and  definite  rule  by  which  It  can  be  determined  whether 
a  coliatenil  fact  is  so  remote  as  to  t>e  inadmissible  to  support  the  principal 
fact  sought  to  be  established.  The  Question  must,  to  a  considerable  extent, 
be  dedded  in  each  case  on  Its  own  clrcumBtanceB,  and  we  are  of  opinion  that 
the  proof  ofCwed,  to  which  we  have  referred,  ought  to  have  been  admitted." 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs.  All  concur. 


PARHAM  T.  BURNS  et  aL 
(Supreme  Court,  Appellate  DlTislon,  Second  Department  December  80,  1909.) 

JuDGUENT  (I  414*) — Suit  to  Set  Aside— Qbodnds. 

A  judgment,  though  entered  chiefly  on  stipulations,  cannot  be  set  aside 
In  a  suit  brought  for  that  purpose,  even  if  the  stipulations  were  unau- 
thorized, except  for  actual  fraud;  otherwise,  the  Judgment  must  be  as- 
sailed by  direct  proceedings  in  the  action  in  whlt^  it  was  rendered. 

[Ed.  Note.— For  oth«r  caaes,  aee  Judgment.  Cent  Dig.  |  780 ;  Dec.  Dig- 
i  414.*] 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  Frank  £arle  Parham,  assignee  for  the  benefit  of  cred- 
itors of  the  Alt(»iwood  Park  Company  of  New  York,  against  Edward 
Bums  and  others.  From  a  judgment  dismissing  the  complaint,  plain- 
tiff appeals.  Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  UlLr 
LER,  JENKS,  and  THOMAS,  JJ. 

Jno.  J.  Adams,  for  appellant. 

Benjamin  N.  Cardozo  (Wilson  Brown,  Jr.,  and  Kdgar  J.  Nathan, 
on  the  brief),  for  respondents. 

MILLER,  J.  The  record  and  briefs  in  this  case  are  very  volumi- 
nous, but  I  think  that  a  single  question  is  decisive  of  the  appeal,  and 
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shall  undertake  merely  to  state  sudi  salient  facts  as  are  necessaiy  to 
the  solution  of  that  question. 

On  the  18th  of  September,  1894,  Samuel  Webber  Parker  was  in- 
debted to  the  American  Exchange  National  Bank  in  the  sum  of  $317,- 
000.  Prior  to  that  date  he  had  caused  to  be  conveyed  to  the  de- 
fendant Edward  Bams  several  parcels  of  landj  ^gregating  725  acres, 
at  Mamatoneck,  Westchester  county,  which>  together  with  certain 
other  property  not  necessary  to  refer  to,  said  Burns  held  as  trustee 
to  secure  the  payment  of  the  indebtedness  to  the  bank.  On  that  day 
Bums  conveyed  to  Charles  Warren  Parker  80  acres  of  the  Mamaro- 
neck  land,  referred  to  in  the  record  as  the  "homestead,"  and  the  latter 
grave  in  exchange  for  said  conveyance  his  bond  for  $50,000,  secured 
by  a  mortgage  on  the  property  thus  conveyed.  On  the  same  day  Burns 
entered  into  a  written  agreement  with  Samuel  Webber  Parker  and 
Charles  Warren  Parker,  which  recited  the  fact  that  Bums  held  said' 
mortgage,  the  legal  title  to  one-half  of  the  remaining  part  of  said  726- 
acre  tract,  and  a  mortgage  of  $400,000  on  the  other  one-half  (Burns 
had  conveyed  a  one-half  interest  and  had  taken  back  a  mortgage,  but 
with  that  COTveyance  we  are  not  concerned),  and  also  the  fact  that 
Bums  held  certain  other  mortgages  and  securities  and  the  legal  title 
to  certain  other  real  property,  and  it  provided  that  he  should  hold  said 
mor^ges  and  securities  and  the  title  to  said  real  property  as  security 
for  the  payment  of  said  sum  of  $217,000,  and  for  any  sum  that  might 
thereafter  be  advanced  by  the  bank  to  either  Samuel  Webber  Parker 
or  Charles  Warren  Parker.  On  the  17th  of  June,  189G,  Frank  L. 
Parker  having  in  die  meantime  succeeded  to  the  interest  of  Charles 
Warren  Parker,  a  somewhat  similar  agreement  was  made  between  him 
and  Samuel  Webber  Parker  and  Burns.  On  the  1st  of  March,  1905, 
the  indebtedness  of  Samuel  Webber  Parker  to  the  bank  amounted  to 
$697,460.42.  In  the  meantime  the  Altonwood  Park  Company,  a  New 
York  corporation,  had  been  organized  and  had  become  the  owner  of 
fhe  equity  of  redemption  in  all  said  Mamaroneck  property.  The  cor- 
poration was  a  family  affair;  Mrs.  Parker,  the  wife  of  Samuel  Web- 
ber Parker,  holding  296  of  the  300  shares,  Samuel  Webber  Parker  1 
share,  two  family  servants  each  1  share,  and  the  secretary  'of  the  cor* 
poration  1  share. 

In  August, '1905,  a  foreclosure  action  was  begtm  h}F  Bums  and  the 
bank.  'Hie  complaint  in  that  action  set  forth  the  various  agreements 
which  had  been  made  and  the  history  of  the  entire  transaction,  includ- 
ing many  matters  not  herein  referred  to,  and  prayed  that  the  entire 
Mamaroneck  tract,  including  the  homestead,  be  sold  to  satisfy  the 
plaintiff's  lien.  Samuel  Webber  Parker  answered,  setting  up  a  coun- 
terclaim, and  asking  for  judgment  in  the  sum  of  $1,350,000.  The 
Altonwood  Park  Company  answered,  setting  up  matters  in  defense. 
The  case  came  on  for  trial  November  25,  1905,  and  one  witness  was 
sworn  for  the  plaintiff,  when  a  postponement  was  ^^ed  tmon  until 
January  16,  1906.  The  case  then  came  before  a  different  judge.  The 
testimony  of  the  witness  already  sworn  was  again  introduced,  and  a 
stipulation,  signed  by  the  attorneys  of  all  parties  who  had  appeared, 
was  filed.  That  stipulation  provided  that  findings  be  made  adjudging 


Digitized  by  Google 


'laO  NBW  YORK  BUPPtaUENT. 


(Sup.Ct 


the  amount  of  the  plaintiff's  debt  to  be  $600,000,  and  that  none  of 
the  cotinterclaims  set  up  were  good,  and  that  the  plaintiff  was  entitled 
to  foreclose  its  lien  upon  the  entire  property  for  said  sum  of  $600,000, 
that  ju(^^ent  should  not  be  entered  until  April  15,  1906,  and  that 
meanwhile  the  defendants  should  have  the  privilege  of  adjusting  the 
matter  in  the  manner  therein  stated.  Thereupon  a  decision  in  the 
form  required  by  law  was  made  by  the  judge,  and  on  the  18th  of 
April,  1906,  setflement  in  the  meantime  not  having  been  made,  a 
judgment  was  entered,  which  provided  ^at  all  of  the  lands  involved 
be  sold  in  one  parcel.  The  attorneys  for  the  respective  parties  con- 
sented to  the  entry  of  that  judgment.  Thereafter  the  Altonwood 
Park  Company,  through  its  president,  the  said  Samuel  Webber  Parker, 
successively  applied  to  the  court  for,  and  obtained,  four  adjournments 
of  the  sale  on  the  ground  that  additional  time  was  needed  by  said 
defendant  to  enable  it  to  make  arrangements  to  protect  its  interest 
on  the  sale.  Finally,  on  the  16th  of  August,  1906,  the  premises  were 
sold  in  one  parcel  and  bid  in  on  behalf  of  the  bank.  Subsequently, 
on  notice,  the  referee's  report  of  sale  was  confirmed. 

Thereafter  a  motion  was  made  on  behalf  of  the  Altonwood  Park 
Company  to  set  aside  the  judgment  of  foreclosure  and  the  sale  there- 
under, and  particularly  the  sale  and  conveyance  of  the  80-acre  tract 
That  motion  was  made  on  the  prior  proceedings  in  the  action  and 
on  the  affidavit  of  Mrs.  Parlor,  the  principal  stodcholder,  ytrhicb  par- 
ticularly stated  that  the  homestead  was  subject  only  to  the  lien  of  the 
$50,000  mortgage,  that  Samuel  Webber  Parker  had  no  authority  to 
employ  attorneys  to  represent  the  corporation  in  the  foreclosure  action, 
and  that  the  stipulations  on  which  judgment  was  entered  were  not 
authorised  by  the  corporation.  The  motion  was  denied,  by  order  of 
the  Special  Term,  dated  October  9,  1906.  Thereafter  Mrs.  Parker 
brought  a  stodcholder's  action  to  set  aside  the  judgment  and  sale  in 
die  foreclosure  action,  and  particularly  the  conveyance  of  the  80-acre 
homestead.  The  corporaticwi,  though  made  a  party,  was  not  served 
with  the  summons.  The  complaint  was  dismissed  on  the  merits  after 
a  trial ;  and,  on  appeal  to  this  court,  the  judgment  of  the  Special  Term 
was  affirmed.  This  action  is  now  brought  by  an  assignee  for  the 
benefit  of  creditors  of  the  corporation  to  obtain  the  relief  which  was 
denied  on  the  motion  of  the  corporation  to  set  aside  the  sale  and  in  the 
stodcholder's  action  brought  by  Mrs.  Parker. 

It  is  impossible  to  see  how  tiie  plaintiff  is  in  a  better  position  than 
his  assignor.  The  record  is  barren  of  evidence  to  show  that  the  vari- 
ous proceedings  hereinbefore  referred  to  were  collusively  or  fraudu- 
lently conducted  for  the  purpose  of  defeating  the  rights  of  creditors. 
I  shall  assume,  for  the  purpose  of  this  discussion,  that  the  plaintiff 
in  the  foreclosure  action  had  a  lien  on  the  homestead  tract  for  the 
sum  of  only  $50,000,  and  that  the  attorpeys  for  the  defendants  in  that 
action  had  no  authority  to  make  the  stipulations  upon  which  the  judg- 
ment was  entered,  although  I  think  that  there  was  ample  evidence  to 
support  the  findings  of  the  trial  court  to  the  effect  that  said  stipula- 
tions were  made  with  the  authority  of  the  corporation  and  its  stock- 
holders.   The  surrounding  circumstances  all  point  to  the  conclusion 
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that  the  corporation  was  striving  for  delay  to  enable  it  to  make  the 
necessary  financial  arrangements  to  prevent  foreclosure  or  to  purchase 
the  property  on  the  sale,  that  when  the  effort  to  finance  the  proposition 
failed  the  claim  was  first  advanced  that  the  80-acre  tract  should  be  sold 
separately  to  satisfy  a  lien  for  only  $50,000,  and  that  the  present  action 
is  but  an  attempt  by  those  interested  in  the  corporation  to  secure  re- 
lief whidi  they  tailed  to  obtain  in  a  direct  proceeding  in  the  foreclosure 
action. 

But,  be  that  as  it  may,  the  judgment  in  the  foreclosure  action  cannot 
be  collaterally  attacked,  except  for  fraud,  and  there  is  no  evidence 
whatever  tendingto  show  that  any  fraud  was  practiced  by  the  plaintiff 
in  diat  acti(»i.  The  court  had  jurisdiction  of  the  parties  and  of  the 
subject-matter.  It  had  before  it  the  testimony  of  one  witness,  the 
stipulations  signed  by  die  attorneys,  and  the  pleadings^  which  set  forth 
the  various  agreements.  It  doubtless  is  the  fact  that  the  court  gave 
judgment  perforce  of  the  stipulations;  but  it  had  jurisdiction  to  ren- 
der the  judgment,  and  its  act  was  a  judicial  act.  If,  in  the  absence  of 
the  stipulations,  the  court  had  construed  the  agreements,  and  errone- 
ously held  that  the  plaintiff  had  a  lien  on  the  entire  tract  for  the  entire 
sum  due,  no  one  would  doubt  that,  in  the  absence  of  fraud,  the  ju(^* 
ment,  until  reversed  on  appeal  or  set  aside  on  a  motion  in  the  action, 
would  be  final  and  conclusive ;  and  it  seems  to  me  that  the  case  is  no 
different  from  tbe  fact  that  it  was  tried  in  part  upon  stipulations.  The 
ground  on  which  equity  takes  cognizance  of  suits  to  set  aside  judg- 
ments has  been  discussed  in  many  cases  in  this  state,  and  need  not  be 
further  elaborated.  As  I  understand  it,  it  is  settled  law  that  actual 
fraud  must  be  shown.  See  Ward  v.  Town  of  Southfield,  102  N.  Y. 
887,  6  N.  E.  660;  Mayor  v.  Brady,  115  N.  Y.  599,  22  N.  E.  237; 
Markell  v.  Hill,  64  App.  Div.  191,  69  N.  Y.  Supp.  537,  71  N.  Y.  Supp. 
924  (a  case  tried  on  stipulations);  Reich  v.  Cochran,  105  App.  Div. 
542,  94  N.  Y.  Supp.  404;  Gitler  v.  Russian  Co..  124  App.  Div.  273, 
108  N.  Y.  Supp.  793. 

The  af^Uant's  main  reliance,  so  far  as  this  question  is  concerned, 
is  the  case  of  Bush  v,  O'Brien,  164  N.  Y.  206,  68  N.  E.  106.  That  was 
a  taxpayer's  suit  to  restrain  "an  illegal  official  act."  The  majority 
opinion  did  not  refer  in  any  way  to  the  question  now  being  considered, 
but  held  Aat  &e  case  was  within  the  statute  govemii^  taxpayers' 
suits.  It  will  be  observed  that  the  judgment  attacked  in^at  case  was 
irregular  on  its  face,  because  it  was  entered  on  an  offer  of  judgment 
which  the  corporation  counsel  had  no  power  to  make,  and  the  decision 
was  put  upon  the  ground  that  the  action  was  expressly  authorized  by 
the  statute.  Even  where  a  judgment  is  entered  on  an  unauthorized 
appearance  of  an  attorney,  in  Sie  absence  of  special  circumstances, 
relief  must  be  had  in  the  action  (Vilas  v.  P.  &  M.  R.  R.  Co.,  123  N.  Y. 
440.  25  N.  E.  941,  9  L.  R.  A.  844,  20  Am.  St  Rep.  771);  and  where 
an  attorney,  having  authority  to  appear,  makes  an  unauthorized  stifH 
ulation,  the  same  rule  applies  (Young  v.  Watson,  155  Mass.  77,  28 
N.  K.  1136).  Undoubte^y  the  corporation  could  have  made  a  motion 
in  the  foreclosure  action,  and,  upon  showing  that  the  stipulations  were 
unauthorized,  would  have  been  entitled  to  an  order  vacating  die  judg- 
iaOM.T.B^10 
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ment  entered  upon  them.  It  made  a  motion  for  that  purpose,  and  it 
is  difficult  to  see  why  the  order  made  on  that  motion  is  not  conclusive. 
Dwight  V.  St.  John,  25  N.  Y.  203;  Williams  v.  Barkley,  165  N.  Y.  48, 
58  N.  E.  765.  But  it  is  unnecessary  now  to  decide  that  that  order  or 
the  judgment  in  the  stockholder's  suit  is  res  adjudicata.  It  is  sufficient 
for  the  purposes  of  this  case  to  hold  that  the  judgment  can  be  assailed 
only  in  a  direct  proceeding  in  the  action. 

Many  propositions  have  been  ably  argued  by  the  learned  counsel  for 
the  appellant.  While  it  is  impossible  to  discuss  them  within  the  rea- 
sonable limits  of  an  opinion,  they  have  not  been  overlooked.  Sufficient 
to  say  that  the  vice  of  his  entire  argument  is  in  the  assumption  that 
,  fraud  was  shown,  and  that  in  icndering  the  judgment  on  tht  stipula- 
tion the  court  acted  administratively,  not  judicially. 

The  judgment  should  be  affirmed,  with  costs.  All  concur. 


HERRMANN  ft  GRACB  T.  CITY  OF  NEW  YORK  et  al. 
(Supreme  Court,  AnKllate  Dlvisloii,  Second  D^artmoit.  DecCTiber  SO,  1000.) 

1.  HscBAinos*  Liens  (S  201*)— Pbiobitt. 

A  mecbanlc's  ll«n  Is  subject  to  the  rights  of  other  creditors  which  have 
attached  prior  to  the  filing  of  the  Hen,  but  the  lien  of  an  attachment  la 
subordinate  to  a  mechanic's  Hen  which  had  attached  to  the  particular 
fund  upon  which  the  attachment  was  levied. 

[Ed.  Note.— For  other  cases,  see  Mechanics'  Liens,  Cent  Dig.  |  357; 
Dec.  Dig.  I  201.»] 

2.  MEX3HAW1CB'  Liens  (|  113*) — Fund  to  Which  Lien  Attachbs. 

Where  a  mechanic's  lien  can  be  satisfied  out  of  the  amount  due  the  prin- 
cipal contractor  when  notice  was  filed.  It  will  not  attach  to  an  amount 
subsequently  coming  due. 

[Ed.  Note. — For  other  cases,  see  Mechanics'  Liens,  Cent  Dig.  |  148; 
Dec.  Dig.  I  113.*J 

S.  Mechanics'  Liens  ({  201*) — PsiOBrrr  or  Lien  i<o  Attachuent. 

Plaintiffs  filed  a  notice  of  Hen  on  an  amount  due  from  a  city  to  a  con- 
tractor, and  subsequently  a  creditor  of  the  contractor  levied  an  attach- 
ment on  tiie  same  fond,  and  snbseiiaent  to  the  attachment  othw  mechan- 
ics* Hens  were  filed.  The  amount  due  at  the  time  the  liens  were  filed  and 
the  attachment  levied  was  iDsufflcleut  to  aattsfy  all  tbe  claims.  Held. 
that  payment  of  the  first  Hen  filed  would  not  be  postponed  until  another 
Installment  of  the  amount  due  the  contractor  became  due  in  the  Interest 
of  the  attaching  creditor,  as  such  a  postponemrat  would  defeat  tbe  rights 
of  tbe  subsequent  lienors  in  the  amount  of  the  fund  which  would  subse- 
quently fall  due,  although  as  between  the  first  lleuor  and  the  attaching 
creditor  equity  would  compel  satisfaction  of  the  Hen  out  of  the  fund 
which  the  attaching  creditor' could  not  reach. 

[Ed.  Note.— For  other  cases,  see  Mechanics'  Liens,  Cent  Dig.  i  857; 
Doc  Dig.  I  201.*] 

Appeal  from  Special  Term,  Kings  Countv. 

Action  by  Herrmann  &  Grace  against  the  City  of  New  York  and 
others.  Judgment  for  plaintiff,  and  determining  respective  rights  of 
defendants  to  certain  funds,  defendants  the  American  Radiator  Com- 
pany and  others  bring  cross-appeals.   Modified  and  affirmed. 

•For  etliw  CUM  s«e  maa  topla  A  |  kdmbbb  in  Dec.  *  Am.  Dls».  1W7  to  data,  tt  Rcp'r  iDdaxsa 
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Argued  before  HIRSCHBERG.  P.  J.,  and  JENKS,  BURR,  RICH, 
and  MILLER,  JJ. 

John  P.  Duff,  for  appellant  American  Radiator  Co. 
George  W.  Wingate  (T.  EUett  Hodgskin,  on  the  brief),  for  appellant 
Heine  Safety  Boiler  Co. 
J.  Power  Donellan,  for  appellant  Johnson  Service  Co. 
Oliver  C  Semple,  pro  se. 

MILLER,  J.  Cross-appeals  by  the  defendants  in  this  mechanic's 
lien  suit  present  their  conflicting  claims  to  a  fund  amounting  to  $6,- 
345.25  in  the  hands  of  the  comptroller  of  the  city  of  New  York,  due 
on  a  building  contract  entered  into  between  the  board  of  education  of 
the  dty  of  New  York  and  the  firm  of  Williams  ft  Gerstie,  contractors, 
on  the  29th  of  July,  1903,  and  completed  on  the  25th  of  February, 
1905.  On  April  9,  1904,  the  plaintiff  filed  a  notice  of  lien  for  $2,050. 
On  the  1st  of  June  the  defendant  Heine  Safety  Boiler  Company 
caused  to  be  levied  a  warrant  of  attachment  in  an  action  against  Wil- 
liams &  Gerstie  to  recover  the  sum  of  $6,650.  At  that  time  there  was 
due  the  contractor  the  sum  of  $2,125,  being  85  per  cent,  of  $2,831.25, 
the  amount  of  work  certified  as  completed  by  the  certificate  of  the 
officials  of  the  board  of  education.  On  June  27th  the  defendant  the 
Johnson  Service  Company  filed  a  notice  of  lien  for  $2,237.25,  and  on 
July  9,  1904,  the  defendant  the  American  Radiator  Company  filed  a 
notice  of  lien  for  $777.88.  There  are  other  parties  to  the  action,  but 
it  is  only  necessary  to  consider  the  priority  of  liens  of  the  aforesaid 
defendants. 

The  plaintiffs  lien  is  not  disputed.  The  appellant  the  Heine  Safety 
Boiler  Company  claims  a  lien  on  the  sum  of  $2,831.25,  the  entire 
amount  of  work  certified  as  done  when  its  attachment  was  levied.  The 
trial  court,  however,  held  that  only  $2,125  was  then  due  the  con- 
tractor ;  that,  though  the  plaintiff's  prior  lien  had  attached  to  that 
sum,  there  arose  an  equity  upon  the  levy  of  the  attachment  in  favor  of 
the  attaching  creditor  by  reason  of  the  fact  that  the  plaintiff  might 
resort  to  moneys  subsequently  becoming  due.  Wherefore  it  was  de-  . 
cided  that  the  sum  of  $2,125  should  be  held  to  abide  the  event  of  the 
action  in  which  the  attachment  was  issued,  and  that  the  plaintiff's 
lien  should  be  satisfied  out  of  the  moneys  which  became  due  after  the 
levy  of  the  attachment,  thus  practically  cutting  off  the  lien  of  the  ap- 
pellants the  Johnson  Service  Company  and  the  American  Radiator 
Company,  both  of  whom  appeal  and  contend  that,  at  m(»t,  the  levy 
of  the  attachment  only  created  a  lien  on  the  sum  of  $2,125  subordinate 
to  the  lien  of  the  plaintiff,  which  must  first  be  satisfied  from  that  fund. 

I  am  unable  to  see  how  this  case  can  be  distinguished  from  the  case 
of  Herrmann  &  Grace  v.  City  of  New  York,  130  App.  Div.  531, 114  N. 
Y.  Supp.  1107,  an  action  between  the  same  parties  on  almost  precisely 
the  same  facts ;  the  only  distinction  being  that  in  that  case  the  cm- 
tractor  abandoned  the  work,  while  in  this  case  the  contract  was  com- 
pleted. At  the  time  of  the  levy  of  the  attachment  and  the  filing  of  the 
notice  of  lien,  the  situation  in  that  case  was  precisely  the  same  as  it 
was  in  this.   The  payment  of  the  15  per  cent,  was  then  contingent 
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Upon  the  completion  of  the  contract.  In  that  case  the  contingency 
did  not  happen ;  in  this  it  did.  It  was  there  decided  that  the  attaching 
creditor  only  obtained  a  lien  upon  the  85  per  cent  certified  as  due  at 
the  time  of  the  levying  of  the  attachment,  and  that  the  piaintifiTs  lien 
should  first  be  satisfi«l  out  of  that  fund.  We  might  well  rest  the 
decisi(»i  of  ^is  case  upon  the  opinion  of  Mr.  Justice  Scott  in  that  case, 
were  it  not  for  the  fact  that  tihe  learned  trial  justice  has  accomplished 
a  different  result  in  this  case  by  the  a|^lication  of  an  equitable  rule 
which  was  not  considered  in  that  case. 

There  can  be  no  question  that  a  mechanic's  lien  is  subject  to  the 
rights  of  other  creditors  which  have  attached  prior  to  the  filing  of  the 
lien.  That  was  decided  in  McCorkle  v.  Herrman,  117  N.  Y.  297,  22 
N.  £.  948.  But  the  lien  of  the  attachment  is  subordinate  to  the  plain- 
tiff's Hen,  which  had  attached  to  the  particular  fund  upon  which  tiie 
attachment  was  levied.  So  far  as  the  mechanic's  lien  law  is  concerned, 
as  the  plaintiff's  lien  could  be  satisfied  out  of  a  fund  due  when  notice 
was  filed,  there  is  no  reason  why  it  should  attach  to  a  fund  subse- 
quently coming  due.  See  Van  Clief  v.  Van  Vechten,  130  N.  Y.  571, 
39  N.  E.  1017.  Certainly,  when  the  attachment  was  levied,  no  equity 
arose  in  favor  of  the  attaching  creditor  to  have  a  prior,  lien  attach  to  a 
fund  that  might  never  come  into  existence.  Before  further  moneys 
came  due,  other  notices  of  lien  were  filed,  and  it  requires  no  extension 
of  the  mechanic's  lien  law,  as  the  learned  justice  at  Special  T«m 
seemed  to  think,  to  hold  that  those  hens  attached  to  the  mon^s  sub- 
sequently coming  due,  subject  to  the  prior  lien,  which,  however,  had 
to  be  satisfied,  if  possiUe,  out  of  the  fund  to  which  it  attached  im- 
mediately upon  filing. 

The  legal  rights  of  the  subsequent  lienors  have  in  fact  been  defeated 
by  the  application  of  an  equitable  principle  never  intended  to  apply 
to  such  a  situation.  No  doubt,  as  between  the  plaintiff  and  the  at- 
taching creditor,  equity  would  compel  satisfaction  of  the  plaintiff's  lien 
out  of  the  ftmd  which  the  attaching  creditor  could  not  reach.  If  the 
equities  are  to  be  considered,  they  should  be  as  of  the  time  of  the  trial, 
and  the  men  whose  material  and  labor  have  created  a  fund  would 
seem  to  have  a  superior  equity  in  that  fund  to  that  of  an  attaching 
creditor.  At  any  rate,  it  is  the  policy  of  the  law  to  favor  the  former. 
Kane  Co.  v.  Kinney,  174  N.  Y.  69,  66  N.  E.  619.  The  mechanics' 
lienors  in  this  case  stand  on  their  legal  rights.  They  do  not  ask  a 
preference  over  a  prior  attaching  creditor,  but  only  that  such  creditor 
shall  seek  satisfaction  out  of  the  fund  levied  upon,  subject  to  such 
liens  as  were  then  upon  it,  and  that  there  shall  be  no  shifting  of  liens 
to  help  out  such  creditor  at  fheir  expense. 

The  judgment  should  be  modified  accordingly. 

Judgment  modified.  In  aooordance  with  opinion,  and,  ai  modified,  affinned, 
without  oosti.  All  ooncor. 
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HcKBB  T.  CUT  OF  NBW  TOBK: 
(Supreme  Oonrt;  AK)dlate  Division,  Second  Dqnrtmeat  Deconber  90,  1900.) 

1.  MUHIOIPAI.  COBPOBATIONB  (i  788*)— DeFIOTIVI  STBEETB— PEBSOIf AL  INJU- 

sns— Nonce  and  OppoBrnNrcr  to  Rxpaib. 

A  city  la  not  liable  for  Injuries  through  a  defective  street,  nnlesB  it  had 
notice  of  the  defect  and  a  reasonable  opportonlty  thereafter  to  repair  or 
to  protect. 

tBd.  Note. — For  other  casea,  see  Mnnldpal  Gorporatitma,  Gmt  Dig.  S 
IG41 ;  Dec.  Dig.  |  7S3.*] 

2.  SIuNidPAi.   CoBPORiLTXons   (i  791*)— DEncnvB  Stbebtb— NonoE— CoK- 

STBXTCnVB  NoncK. 

Where  a  d^ect  In  a  city  atreet  has  continued  nch  a  lengUi  of  time  as 
to  bectme  notorious,  and  to  Jnetlfy  the  presumption  ttiat  Its  ezisteiice 
was  Icnown  to  the  agent  of  the  corporation  (barged  wltii  the  jdnty  of  ksqi- 
Ing  the  streets  in  repair,  notice  to  the  city  will  be  preramed. 

[E}d.  Note. — For  other  cases,  see  Ifunldpal  Corporatlais,  Cent  Dig.  H 
1M7-1661;  Dec;  Dig.  |  781.*] 

S.  MinnazFu  Cokpoxatiohb  ({  821*) — ^Dmoiivx  Sikxets-Consibtjctxvb  No- 
TicK— QtnsnoHS  tob  Jubt, 

The  queBti«i  of  constructive  notice  to  a  city  of  ft  defect  in  a  street  Is 
generally  for  the  Jury, 

[Ed.  Mote. — For  other  cases,  see  Municipal  Coxporatloni^  Cent  Dig.  I 
1750;  Dec.  IHg.  I  821.*] 

4.  MVNIOZFAL  COBPOBAXEOHB  7&1*>— DMOHVB  SiBBtS— GOETBTXUCTIVI  NO- 
TIOB. 

Where  a  defect  in  a  street  was  due  to  a  rainfall  which  commmced  on 
the  night  of  Jnly  29th  and  ceased  about  8  o'clock  p.  m.  July  SOth,  and 
plalntUC  was  Injured  within  two  or  three  hours  thereafter,  defcDdant  city 
was  not  negligent  in  falling  to  repair  the  defect  or  to  saf^ard  It 

[Bd.  Note.— For  other  cases,  see  Municipal  Gorporatltms,  Cent  Dig.  { 
1648;  Dec:  Dig.  f  791.*] 

Hirschberg,  P.  J.,  and  Blch,  J.»  dissenting: 

Appeal  from  Trial  Term,  Richmond  County. 

Action  by  Nora  Lowe  McKee  against  the  City  of  New  York.  From 
a  judgment  for  plaintiff,  and  from  an  order  denying  a  motion  for  a 
new  trial,  defendant  appeals.  Reversed,  and  new  trial  granted. 

Argued  before  HIRSCHBERG,  P.  J.,  and  JENKS,  BURR,  RICH, 
and  MILLER,  JJ. 

James  D.  Bell,  for  appellant. 
Samuel  H.  Evins,  for  respondent 

JENKS,  J.  The  plaintiff  recovered  a  judgment  against  the  city  of 
New  York  for  personal  injuries  due  to  n«^ligence.  In  her  attempt  to 
cross  over  a  public  street  in  the  borough  of  Richmond  about  10  o'clock 
p.  m.  of  July  30,  1905,  she  stepped  into  "a  gully,  hole,  or  opening" 
and  was  injured.  This  appeal  is  taken  by  the  defendant. 

The  defendant  requested  the  learned  court,  but  the  court  refused, 
under  exception,  to  instruct  the  Jury  as  follows: 

-^I  ask  yoTHT  honor  to  charge  that,  if  the  Jury  shall  And  that  the  hole  or  de- 
pression testified  to  by  the  plaintiff  was  occasioned  by  the  rainstorm  which 
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commenced  on  the  night  of  Jol^  29th  and  terminated  on  Jul7  30th  about  half- 
past  8  p.  DL,  that  they  most  find  a  Twdlct  for  the  defendant," 

I  think  that  this  exception  was  well  taken,  and  is  fatal.  The  al- 
leged defect  in  the  street  was  between  the  car  rails  in  the  roadway.  It 
was  described  by  the  plaintiff  and  her  witnesses  as  a  gully  or  rut  or 
ditch,  about  12  to  16  inches  in  depth,  and  from  10  to  15  feet  in  length. 
The  evidence  clearly  indicates  that  this  alleged  defect  was  caused  by 
the  action  of  rainwater  upon  the  surface  of  the  street.  A  witness  for 
the  plaintiff,  who  gave  the  most  specific  description,  said  that  it  was 
"a  ditch  or  rut,  as  would  be  formed  by  rushing  water  through  macad- 
am stones,  which  would  be  rough  and  irregular."  The  liability  of  the 
defendant  charged  is  its  negligence  in  failing  to  repair  and  to  safe- 
guard the  defect  Before  that  liability  can  be  established,  it  must  ap- 
pear that  the  city  had  notice  and  a  reasonable  opportunity  thereafter 
tp  repair  or  to  protect.  The  plaintiff  relied  upon  the  rule  of  construc- 
tive notice.  The  rule  is  well  expressed  in  Weed  v.  Village  of  Balls- 
ton  Spa,  76  N.  Y.,  at  page  336,  as  follows: 

"If  It  has  continued  such  a  lenifth  of  time  as  to  become  notorious,  and  to 
Justify  the  presumption  that  Its  existence  was  known  to  the  agents  of  the 
corporation  charged  with  the  duty  of  keeping  the  streets  in  repair,  notice  will 
be  presumed.  Requa  v.  City  of  Rochester,  45  N.  Y.  130  [6  Am.  Bep.  02] ;  DIt- 
eoy  T.  City  of  Elmira,  Bl  N.  T.  506 ;  Hume  v.  Mayor,  etc.,  47  N.  T.  C3»." 

Carlin,  inspector  of  highways,  called  by  the  defendant,  testifies  that 
prior  to  July  30th  the  condition  of  the  street  at  this  location  was  fair, 
with  the  exception  of  the  top  being  broken  between  the  tracks — simply 
that  the  top  dressing  was  washed  off  very  little.  Crilly,  a  foreman 
of  the  highway  department,  testifies  that  he  had  visited  the  street  prior 
to  July  30th  once  or  twice  daily ;  that  its  condition  prior  to  July  30th 
was  pretty  fair;  that  there  was  no  gully  or  holes  in  it,  sudi  as  had 
been  testified  to  by  the  plaintiff.  Curry,  a  foreman  in  the  department 
of  highways,  testifies  that  he  was  familiar  with  the  condition  of  the 
street  prior  to  July  30th,  that  it  was  in  good  condition,  and  that  he 
did  not  see  any  gully  or  hole  existing  on  July  30th.  Reed,  a  police 
officer,  whose  post  covered  this  location,  testifies  that  on  July  30th  it 
was  in  good  condition.  Jones,  another  police  officer,  testifies  that 
during  the  week  preceding  July  30th  the  street  at  this  point  was  in 
fairly  good  condition — only  worn  by  driving.  Bently,  another  police 
officer,  testifies  that  this  point  in  the  week  preceding  July  30th  was  in 
fairly  good  condition.  The  witness  Carlin  also  testifies  that  he  re- 
ceived a  telephone  on  the  morning  of  July  31st  that  there  was  a  wash- 
out on  Hyatt  street,  on  the  sidewalk,  and  that  he  went  there  at  8 
o'clock  on  July  30th,  and  found  there  was  a  washout  on  the  sidewalk 
between  the  flag  and  the  curb;  that  the  roadway  was  in  good  condition 
on  that  morning,  and  the  condition  of  the  roadway  between  the  tracks 
was  very  bad.  The  witness  Crilly  testifies  that  he  went  to  the  point 
of  the  street  on  July  31st,  in  the  morning,  to  repair  a  washout,  and 
started  in  to  do  it  with  his  gang  of  men.  The  defendant  gave  evi- 
dence, from  the  officer  of  the  local  Weather  Bureau,  that  there  was  a 
rainstorm  which  commenced  on  July  29th,  about  half  past  7  p.  m.,  and 
continued  up  to  9  o'clock  p.  m.,  with  a  precipitation  of  .24  of  an  inch ; 


Digitized  by  Google 


Sup.  Ct) 


HOTT  y.  INOALSBB. 


151 


that  on  the  30th  the  rainstorm  began  at  2  o'clock  in  the  morning  and 
rained  lightly  until  4  a.  m. ;  that  betweoi  2  o'clock  and  4  o'clock  a.  m. 
there  was  a  fall  of  1.84;  that  it  commenced  rainii^  again  about  3:50 
p.  m.,  stopped  at  8  o'clock  p.  m.,  and  it  rained  1.59  inches;  and  that 
there  was  no  rainfall  from  July  15th  to  July  28th,  inclusive,  except  on 
the  23d,  when  there  was  .39  of  an  inch. 

The  question  of  constructive  notice  is  generally  for  the  jury.  But 
if  this  defect  was  due  to  that  rainfall  which  only  ceased  at  8  p.  m.,  or 
8:30  p.  m.,  and  the  plaintiff  was  injured  within  two  or  three  hours 
thereafter,  I  think  that  there  was  not,  under  the  circumstances,  such 
an  interval  as  would  have  warranted  a  verdict  against  the  defendant 
for  its  negligence  either  to  repair  this  defect  or  to  safeguard  it.  Riley 
V.  Eastchester,  18  App.  Div.  94,  46  N.  Y.  Supp.  448 ;  Dom  v.  Oyster 
Bay,  84  Hun,  516,  32  N,  Y.  Supp.  341 ;  Lowhouse  v.  City  of  Buffalo, 
22  Weekly  Dig.  49  (Gen.  Term,  5th  Dept.,  Smith,  P.  J.,  and  Barker, 
Haight,  and  Bradley,  JJ.) ;  Stoddard  v.  Winchester,  154  Mass.  149, 
27  N.  E.  1014,  26  Am.  St.  Rep.  223 ;  Blakeley  v.  City  of  Troy,  18 
Hun,  169;  Carroll  v.  Allen,  20  R.  I.  541,  40  Atl.  419;  Theissen  v. 
City  of  Belle  Plaine,  81  Iowa,  118,  46  N.  W.  854;  Elliott  on  Streets, 
§  626. 

I  advise  that  the  judgment  and  order  be  reversed,  and  that  a  new 
trial  be  granted;  costs  to  abide  the  event. 

BURR  and  MILLER,  JJ.,  concur.  HIRSCHBERG,  P.  J.,  and 
RICH,  J.,  dissent  on  the  ground  that  they  deem  the  alleged  error  to 
have  been  cured  by  the  next  request  charged. 


MOTT  T.  INGALSBE. 

(Sapreme  Conrt  Appellate  Division,  Third  Department   December  30,  1909.) 

1.  LrarrATion  or  Actions  (%  155*)^Pabt  Patueitt. 

PaTmeots  made  on  an  account  by  the  debtor's  wife  without  hie  anthor- 
Ity.  knowledge,  or  consent  will  not  remove  the  bar  of  the  statute  of  lim- 

Itntlons. 

[Ea.  Not& — For  other  cases,  see  TJmitatlon  of  Actions,  Gent  Dig.  |  037 ; 
Dec.  Dig.  1 155.*J 

1  Evidence  (i  87e*)^DocouERTABT  Bvidencs— Books  or  Acoouht— Authen- 

TXCATIOK. 

Proof  by  those  who  have  dealt  and  settled  with  plaintiff  from  his  books 
of  acconnt,  consistlag  of  various  books  of  original  entries  made  by  him- 
self, that  be  keeps  fair  and  honest  accounts,  renders  all  the  books  admis- 
sible, though  some  of  the  charges  against  the  defendant  appear  in  a  book 
containing  no  entries  against  the  wltqesses. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  {  1C33;  Dec.  Dig. 
I  376.«] 

Appeal  from  Juc^ment  on  Report  of  Referee. 

Action  by  Albert  Mott  against  Grenville  M.  Ingalsbe,  as  executor 
of  Lyman  H.  Northup,  deceased.  From  a  judgment  on  a  Referee's 
Report,  plaintiff  appeals.  Reversed. 

*For  otbtf  cftBM  M«  same  topic  £  B  hdmbkr  in  Dec,  ft  Am.  Dlgt.  1907  to  dat«.  It  Rep'r  Indexn 
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Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG, 
COCHRANE,  and  SEWELL,  JJ. 
King  &  Angell  (Edward  M.  Angell,  of  counsel),  for  appellant. 
Arnold  &  Sherman  (A.  D.  Arnold,  of  counsel),  for  respondent. 

COCHRANE,  J.  Plaintiff,  a  physician,  has  been  awarded  by  the 
referee  $170  on  his  claim  of  $1,744  for  professional  services  rendered 
to  the  defendant's  testator.  The  services  extended  over  31  years  prior 
to  the  death  of  the  testator  on  December  14,  1906.  The  referee  de- 
cided that  tiie  statute  of  limitations  was  a  defense  to  so  much  of  the 
claim  as  accrued  more  than  six  years  prior  to  the  death  of  the  testa- 
tor, and  permitted  a  recovery  for  whatever  services  plaintiff  was  able 
to  Drove  had  been  rendered  within  such  period  of  six  years. 

The  referee  correctly  applied  the  statute  of  limitations.  The  pay- 
ments claimed  to  have  been  made  on  account  of  the  services  were 
made  by  the  wife  of  the  testator  without  his  knowledge  or  consent; 
nor  were  they,  so  far  as  appears,  authorized  or  ratified  by  him,  and 
there  is  no  other  evidence  which  removes  the  bar  of  the  statute. 

The  referee,  however,  erroneously  excluded  from  evidence  the  plain- 
tiff's books  of  account.  These  consisted  of  divers  small  books  or 
diaries  containing  original  entries  of  his  professional  visits.  If  admit- 
ted in  evidence  uiey  would  have  tended  to  show  that  he  had  rendered 
more  professional  services  within  the  six  years  prior  to  the  testator's 
death  than  he  was  able  to  demonstrate  without  the  aid  of  such  books. 
Two  witnesses  testified  that  they  had  previously  employed  plaintiff 
from  time  to  time,  and  that  they  had  settled  their  accounts  with  him 
from  his  books,  and  on  such  settlements  found  his  books  to  be  cor- 
rect. The  accounts  thus  testified  to  by  these  witnesses  were  contained 
in  four  books.  The  referee  found  that  the  accounts  of  these  witness- 
es as  contained  in  the  books  were  correct,  and  that  the  said  four  books 
were  honesdy  and  fairly  kept,  but  excluded  the  remainder  of  the 
books  because  they  contained  no  entries  of  the  accounts  which  were 
settled  by  these  witnesses.  It  appeared  that  the  plaintiff  kept  no  clerk, 
and  some  of  the  services  indicated  by  the  books  had  been  in  fact  ren- 
dered to  the  testator  as  found  by  the  referee.  The  preliminary  proof 
necessary  to  make  the  books  admissible  in  evidence  was  thus  brought 
squarely  within  the  rule  declared  in  Vosburgh  v.  Thayer,  12  Johns. 
461,  and  many  times  reiterated.  If  these  accounts  had  all  bieen  kept 
in  one  book,  unquestionably  such  book,  after  the  preliminary  proof 
here  made,  would  have  been  competent  evidence.  The  fact  that  th^ 
appeared  in  various  books  is  an  unimportant  circumstance.  What  was 
required  within  the  rule  of  the  Vosburgh  Case  was  proof  that  plain- 
tiff kept  "fair  and  honest  accounts,  and  this  by  those  who  have  dealt 
and  settled  with  him."  The  purpose  of  this  requirement  is  to  raise  a 
presumption  of  the  accuracy  of  the  bookkeeping  methods,  and  such 
presumption,  when  established,  is  not  necessarily  limited  to  the  books 
containing  the  accounts  of  the  witnesses  called  to  establish  the  fairness 
of  such  accounts. 

The  judgment  must  be  reversed,  the  referee  discharged,  and  a  new 
trial  granted,  with  costs  to  the  appellant  to  abide  the  event.  All  con- 
cur. 
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In  re  JOHN  B.  SHEDHAN  ft  Oa 
(SnproDM  Qrart,  Apipdlate  DlTision,  First  Department.   December  8,  1909.) 

MtnriOIPAI,  COSPOIATIDITB  (I  373*)— PDBUO  DCPWTBUnniS— IdKR  VOB  BiATB- 

UA£8— NoTioB— What  GoNsnnmB. 

Unverlfled  letters,  filed  with  the  city  comptrollw,  notlfybig  bim  that 
cmtftln  bolleis  bad  been  funilshed  and  installed  In  a  public  building  under 
a  conditional  bUl  of  sale  to  a  aubcontractor,  by  which  title  was  not  to  pass 
nntll  payment  of  the  contract  price,  merely  stating  the  contract,  and  the 
balance  claimed  to  be  due,  without  stating,  as  required  by  Lien  Law  (Laws 
1897,  p.  520,  c.  418)  §  12,  as  amended  by  Laws  1902,  p.  74.  c.  37, 1  2,  whether 
claimant  Is  a  partnership  or  corporation,  or  giving  Its  address,  and  without 
Glaimlng  a  llm  ivalnet  any  Amd,  or  statl^  when  any  part  ot  the  pur^ 
chase  price  became  due,  are  not  a  notice  of  a  Uea  on  a  public  Improve- 
ments, and  hence  the  court  cannot  direct  that  the  rights  of  the  seller  bfr 
terminated  on  the  general  contractor  giving  security,  as  permitted  by  the 
Uen  law  in  cases  of  liens  claimed  on  public  Improvements. 

[Ed.  Not& — ^For  other  cases,  see  Municipal  Oorpoxatkms,  Dec  Dig.  I 
S73.*] 

Appeal  from  Special  Term,  New  York  County. 

Application  by  John  R.  Sheehan  &  Co.  against  Herman  A.  Metz, 
City  Comptroller  of  New  York,  and  the  Fitzgibbons  Boiler  Company, 
to  dischai^  certain  notices  as  Hens  on  a  public  building.  The  ap- 
plication was  granted,  and  from  an  order  denying  a  motion  to  vacate 
that  order,  the  Comptroller  and  Boiler  Company  appeal  separately. 
Reversed,  and  motion  granted. 

Argued  before  INGRAHAM,  McLAUGHLIN,  LAUGHUN, 
CLARKE,  and  SCOTT,  JJ. 

John  O'Brien  (Theodore  Connoly,  on  the  brief),  for  aj^llant 
Metz. 

Mervyn  Mackenzie,  for  appellant  Fitzgibbons  Boiler  Co. 
James  F.  Mack,  for  resptmdent, 

LAUGHLIN,  J.  The  order  from  which  the  appeal  was  taken  waa 
evidently  made  on  the  theory  that  the  notices  that  the  material  was 
delivered  under  a  conditional  bill  of  sale,  by  which  title  was  not  to 
pass  until  payment  of  the  contract  price,  in  effect  constituted  a  me- 
chanic's lien,  and  it  directs  that  they  be  discharged  the  same  as  if 
they  were  mechanics'  liens,  on  the  giving  of  the  undertaking  by  the 
contractor,  who  has  a  contract  with  the  city,  made  by  the  Board  of 
Trustees  of  the  Bellevue  and  Allied  Hospitals,  for  the  performance  of 
certain  work  at  the  Gouvemeur  Hospital.  The  Fitzgibbons  Boiler 
Company  furnished  three  boilers  to  a  subcontractor,  which  were  de- 
livered and  installed  in  part  performance  of  the  contract  work  of 
Sheehan  &  Co.  The  notices  filed  with  the  comptroller,  which  have 
been  ordered  discharged,  do  not  purport  to  be  notices  of  mechanics' 
lieds.  They  consist  of  three  letters.  The  first  is  under  date  of  July 
13,  1905.  It  gives  notice  that  the  Fitzgibbons  Boiler  Company  has 
an  agreement,  in  writing,  with  Rossman  &  Bracken,  steam  heating 
contractors,  giving  their  office  address,  to  furnish  the  three  boilers  des- 
ignated in  certain  specifications,  giving  the  purchase  price,  and  that 

*rar  oth«r  oum  w*  Mm*  topic  ft  i  mumbbb  in  Dm.  A  Am.  Dlgi.  190?  to  date,  Jfc  Rep'r  lodwcM 


Digitized  by  Google 


164 


120  NEW  YOBK  SUPPLEMENT. 


(Sup.  Ct 


the  boilers  were  installed  in  the  Bellevue  Hospital,  Gouvemeur  Branch, 
and  that  *'under  such  contract  it  is  especially  provided  that  the  title  to 

the  boilers  shall  not  pass  from  our  company  until  all  sums  due  on  the 
purchase  price  of  the  same,  are  fully  paid  and  satisfied."  And  it  fur- 
ther states  the  purchase  price  of  the  boilers  and  that  Sheehan  &  Co. 
are  the  general  contractors.  The  second  letter  is  dated  March  7, 1906, 
and  refers  to  the  other,  and  gives  notice  that  a  payment  of  $4,452  has 
been  made  on  account,  leaving  a  balance  of  $1,113  unpaid,  and  again 
draws  attention  to  the  provision  of  its  contract  by  which  title  was  not 
to  pass  until  the  whole  amount  of  the  purchase  price  should  be  paid. 
The  third  letter  is  under  date  of  December  11,  1907,  and  refers  to 
the  second  letter,  and  describes  it  as  a  letter  *'in  regard  to  a  condi- 
tional bill  of  sale,"  and  states  that  the  amount  "of  this  conditional  bill 
of  sale  was  $5,565,"  and  that  there  was  a  balance  due  and  owing  to 
the  Fitzgibbons  Boiler  Company,  of  $1,113,  together  with  interest 
thereon,  "before  we  relinquish  our  right  and  title." 

It  will  be  noticed  that  no  lien  was  claimed  upon  the  fund  due  or  to 
gfrow  due  to  the  contractor.  There  was  no  attempt  to  comply  with 
the  requirements  of  section  13  of  the  Hen  law  (chapter  418,  p.  530, 
Laws  1897).  None  of  the  letters  state  the  residence  of  the  claimant, 
nor  did  the  first  letter  state  the  amount  due  or  to  become  due,  but  mere- 
ly the  contract  price,  without  stating  whether  or  not  it  had  been  paid. 
,  None  of  the  letters  stated  the  date  when  any  part  of  the  purchase  price 
became  due.  Section  IS  of  the  lien  law,  as  amended  by  section  2,  c. 
37,  p.  74,  of  the  Laws  of  1902,  which  authorizes  the  filing  of  a  notice 
of  lien,  provides  with  respect  to  the  contents  thereof,  as  follows: 

"The  notice  shall  state  the  name  and  residence  of  the  lienor,  the  name  of  the 
contractor  or  subcontractor  for  whom  the  labor  was  performed  or  materials 
furnished,  the  amount  claimed  to  be  due  or  to  become  due,  the  date  when  due 
a  description  of  the  public  improvement  upon  which  the  labor  was  performed 
and  materials  expended,  the  kind  of  labor  performed  an^  materials  fonilshed 
and  give  a  general  description  of  the  contract  pursuant  to  which  such  public 
improTement  was  constructed." 

In  no  view  can  these  letters  be  held  to  constitute  valid  notices  of 
liens  under  the  statute,  and  therefore  the  court  was  without  authority 
to  discharge  them  as  if  they  were  mechanics'  Hens.  It  is  extremely 
doubtful  whether  the  order  of  the  court,  or  the  undertaking  whidi  it 
requires  to  be  filed,  as  a  condition  of  discharging  the  alleged  notices  of 
lien,  would  protect  the  city.  The  only  possible  theonr  upon  which  the 
city  would  be  protected  is  that  the  Fitzgibbons  Boiler  Company  had 
notice  of  the  application  for  the  order  and  might  be  bound  by  it.  The 
Boiler  Company,  however,  as  well  as  the  city,  appeals,  and  its  counsel 
argues  that  the  undertaking  would  be  void  and  not  enforceable  for  its 
protection. 

We  are  of  opinion  that  the  rights  of  the  Fitzgibbons  Boiler  Compa- 
ny, by  virtue  of  the  notices  it  gave  to  the  comptroller,  cannot  be  de- 
termined upon  a  summary  application  to  the  court.  It  does  not,  as 
already  observed,  assert  a  lien  against  any  fund.  It  merely  gives  no- 
tice that  it  claims  and  will  claim  that  the  title  to  the  boilers  did  not  pass 
from  it  and  will  not  pass  until  the  purchase  price  thereof  is  paid  in 
full.  Whatever  its  rights  in  the  premises  may  be,  inasmuch  as  it  has 
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filed  no  notice  of  a  mechanic's  lien  and  asserts  no  right  under  the 
mechanic's  Jien  law,  the  court  was  without  authority,  by  virtue  of  the 
provisions  of  that  law,  to  interfere  with  the  notices  which  it  gave  the 
comptroller.  There  being  no  other  authority  for  a  summary  applica- 
tion to  the  court  in  the  premises,  the  appficatiott  should  have  been 
denied. 

It  follows,  therefore,  that  the  order  should  be  reversed,  with  $10 
costs  and  disbursements  to  each  appellant,  and  motion  granted,  with 
$10  costs  to  the  Fitzgibbons  Boiler  Company.   All  concur. 


BADGER  V.  HAMILTON  FIRE  INSURANCE  CO. 
(Snprone  Court,  AK>ellate  DItIsIod,  Second  Department.  December  10,  100ft.) 

IHSDSANCE  (i  336*)— FiBB  PoUCIES—CONSTBUCnON. 

A  fire  policy  Issued  by  H.  stipulated  that  if,  at  the  time  of  loss,  there 
shonld  be  any  other  iiunrancG  on  the  jaopo:^,  subject  to  the  prorlslons 
limiting  liability  thereon,  H.  shonld  be  entitled  to  the  benefit  thereof.  At 
the  time  of  the  loss  there  wna  other  iDsnrance;  T.  pulley  stipulating  that 
It  was  warranted  at  not  less  gross  rate  of  jnremium  and  ou  tbe  same 
terms  as  Z.  policy.  The  gross  rate  of  premiums  of  the  H.  and  Y.  policies 
was  5%  per  cent,  while  tbe  rate  of  the  Z.  policy  was  8  per  cent.  Held, 
that  the  H.  policy  referred  to  policies  existing  at  the  time  of  the  loss, 
wlthont  reference  to  the  date  of  tbelr  issne,  and  the  stipulation  therein 
for  the  benefit  of  the  terms  of  any  other  existing  insurance  at  the  time  of 
loss  imparted  Into  the  H.  policy  tbe  warranty  of  the  Y.  policy  that  it 
was  at  the  same  gross  rate  of  proninm,  etc.,  as  tlie  Z,  policy,  which  was 
a  condition  whi(Ai,  if  broken,  left  the  H.  itoUcy  void. 

lEO.  Note.— For  other  casea,  see  Insurance,  Dec.  TAg,  |  836.*] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  William  O.  Badger  against  the  Hamilton  Fire  Insurance 
Company.    From  an  interlocutory  judgment  overruling  a  demurrer . 
to  the  answer,  plaintiff  appeals.  Affirmed. 

The  following  is  the  opini<»i  of  Mr.  Justice  Thomas  at  Special 
Term: 

This  action  is  to  recover  upon  a  contract  of  insurance,  and  the  defendant 
in  its  "second  defense"  states  that  the  parties  agreed  in  the  policy  as  follows: 
"If.  at  the  time  of  luss,  there  shall  be  any  other  insurance  outstanding  in 
favor  of  the  assured  on  the  same  or  any  paxt  of  the  same  risk,  whether  valid 
or  not,  subject  to  the  conditions  or  proTisIons  of  any  sort  limiting  the  liability 
thereon,  this  company  shall  be  In  all  cases  entitled  to  the  benefit  of  such  pro- 
visions as  if  fully  set  forth  herein."  The  answer  further  states  that  at  the 
time  of  loss  there  was  other  Insurance  outstanding  In  favor  of  tbe  assured  on 
the  risk  subject,  among  other  conditions,  to  the  following  warranty:  "This 
policy  is  warranted  at  not  less  gross  rate  of  premium  and  on  the  same  terms 
and  conditions  as  and  to  follow  the  settlements  of  the  New  Zealand  Insurance 
Company  of  New  Zealand."  Then  tbe  answer  states  that  the  gross  rate  of 
premium  on  the  policy  of  the  New  Zealand  Insurance  Company  (herein  re- 
ferred to  as  "Z")  was  8  per  cent.,  and  the  gross  rate  of  premium  of  the  policies 
of  tbe  defendant  (herein  referred  to  as  "H")  and  the  amended  (sic?)  policy 
(herein  called  "Y")  containing  the  above  warranty  was  5%  per  cent.  So  tbe 
policy  "H"  contains  a  warranty  by  reference  to  policy  "Y,"  which  in  return 
refers  to  the  gross  rates  and  terms  and  conditions  of  policy  "Z."  In  legal 
effect  the  stipulation  la  that  the  policy  ''H"  in  suit  should  t>e  void  If  the 
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awDred  bad  paid  or  ahonld  pay  to  anotber  company  a  greater  rate  for  tDsnr* 
ance  In  force  at  Ome  of  loss. 

But  It  Is  necessary  to  consider  wbetber  the  stipulation  Is  a  condition  wblcb. 
If  broken,  defeats  tbe  policy,  or  simply  gives  the  defendant  a  canse  of  action 
for  damages.  My  attrition  la  not  called  to  a  decision  of  tbe  specific  qnestlon, 
but  I  find  that  the  precise  question  as  to  existing  insurance  was  considered 
In  Barnard  r.  Faber,  1  Q.  B.  340  (1898),  62  U  J.  Q.  K  159,  C  A.  (1892).  The 
Btlpnlatlcm  in  that  cue  was  as  follows:  ''Warranted  to  be  on  same  rate, 
terms,  and  identical  Interest  as  Union  Insurance  Company  £800,  and  Olaegow 
and  London  £700,  and  to  follow  their  settlements."  After  loss  tbe  defendant 
dlspnted  liability  tm  tiie  groand  that  the  policy  with  tbe  Union  Insnrance 
Company  was  not  on  the  same  rate  and  term  as  the  defendant's  policy,  and 
tbat  the  warranty  to  that  effect  had  not  been  fnlfllled.  On  the  trial  It  was 
held  that  tbe  warranty  was  not  a  condition  precedent  to  tbe  liability.  Tbe 
Conrt  of  Appeal  held,  three  Judges  writing  opinions  to  the  same  effect,  that 
tbe  stipulation  as  to  the  rate  was  a  condition  precedent  to  the  liability  of  the 
underwriters  under  the  policy.  Lindley,  L.  J.,  said:  "I  cannot  help  thinking 
that,  tbe  more  odb  looks  at  tbe  document,  the  more  plainly  it  comes  out  that 
tbe  bargain  was:  'We  will  not  insure^  except  upon  the  tenns  tbat  these  tw» 
offices  have  done  the  same,  upon  tbe  same  rate,  upon  tbe  same  terms — what- 
erer  they  may  be — and  on  the  same  Interest.' "  Bowen,  It.  J.,  said:  "I  do  not 
doubt  for  a  moment  that  it  is  a  condition  without  which  the  contract  is  not  to 
bind."  Smith,  L.  J.,  said:  "When  one  looks  at  this  clause,  the  question  which 
one  Is  to  ask  oneself  Is  this:  Whether  this  clause  contains  a  promise  which 
goes  to  the  root  of  the  transactlbn,  or  whether  it  Is  merely  a  collateral  stipu- 
lation, the  nonperformance  of  which  did  not  avoid  the  defendant's  obligation, 
but  only  gave  him  a  right  to  a  cross-action.  ♦  •  •  Now,  to  state  It  a» 
shortly  as  I  can,  in  my  Judgment  there  Is  a  stipulation  in  this  contract  be- 
tween tbe  underwriter  and  assured  tbat  tbe  underwriter  undertakes  to  insure, 
inttTlded  lie  ondertakea  the  same  risks  which  the  other  two  offices  have  under- 
takm,  which  offices  be  knows,  and  which  he  Is  content  to  abide  by.  If  the- 
other  two  offices  have  not  undertaken  the  same  risk,  then.  In  my  opinion,  it 
being  a  condition  of  this  policy  that  those  two  offices  should  have  nndertakoi 
the  same  risk,  there  Is  no  liability  by  the  underwriter  In  this  case." 

The  answw  In  tiie  case  at  bar  does  not  state  whether  the  "X"  and  "Z" 
polides  were  in  ©xlgtence  when  the  "H"  policy  was  Issued.  Hence,  to  sustain 
the  answer.  It  la  necessary  to  determine  whether  the  same  rule  would  apply 
if  "Y"  and  "Z"  were  subsequent  to  "H."  The  *'H"  policy  says:  "If,  at  th& 
time  of  loss,  there  shall  be  any  other  insurance  outstanding,  *  *  •  this- 
company  shall  be  In  all  cases  entitled  to  the  benefit  of  such  provisions,"  etc. 
Hence  tbe  "H"  policy  referred  to  policies  existing  at  the  time  of  loss,  wluttever 
the  date  of  their  fssae.  In  case  of  loss  tbe  same  must  be  aK>ortloned  to  the 
several  outstanding  policies,  and  it  was  the  pui^se  of  tbe  "H"  policy  to  con- 
tribute on  a  bads  common  to  all  policies.  If  defendant  got  6H  per  cent  for 
the  risk,  and  tbe  New  Zealand  Company  8  per  cent  for  the  same,  the  com- 
panies would  lose  dl^roportlonate  sums,  as  a  simple  computation  will  show. 
So  conditions  limiting  the  liability,  present  in  one  and  absent  in  another  policy, 
would  produce  inequality  of  risk,  loss  or  gain.  To  avoid  all  this  the  defend- 
ant stipulated  for  the  benefit  of  the  terms  of  other  poli<Hee,  and  for  equality 
of  rate  of  premium.  Thereupon,  If  the  other  policies  fell,  the  "H"  policy  would, 
fall ;  If  th^  paid  the  loss,  all  would  lose  relatively.  I  think  that  such  con- 
sideration was  an  important  one  for  tbe  defendant,  and  that  the  stipulation 
was  an  essratial  part  of  the  contract^  and  an  Inducemoit  to  it  Hence  It  is  a 
condition  wbl<di,  unfulfilled,  leaves  tbe  policy  void.  Surely  the  intention  was 
not  that.  In  case  of  loss,  tbe  assured  would  pay  tbe  additional  premium  up  to 
the  difference  of  the  amount  paid  another  company,  and  that  the  action  on  the- 
Btipulatlon  should  be  for  such  damages.  Bather  tbe  stipulation  was  Intoided, 
I  think,  to  assure  the  defendant  as  favorable  and  profitable  bargain  as  other 
insuring  companies  should  receive.  In  expectation  that  tbe  payment  of  a  pref- 
erential rate  to  another  company  would  avoid  the  policy.  It  may  seem  a  hard 
bargain  for  the  assured,  but  a  warranty  Is  Inexorable.  The  stipulation  assures 
tbe  defendant  d  a  status.   To  get  a  policy  the  assured  promisee  what  be 
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would  do,  and.  it  be  does  it  not,  he  Is  not  entitled  to  the  contract  secured  by 
the  broken  promise.  Such  a  promise  permits  of  no  latitude  and  no  equity, 
^nie  demmrar  Is  overruled,  with  costs. 

Argued  before  HIRSCHBERG.  P.  and  WOODWARD, 
JENKS,  and  MIIXER,  JJ. 

Van  Iderstine,  Badger  &  Barker,  for  appellant. 
Charles  X,.  Livingston,  for  respondent 

PER  CURIAM.  Interlocutory  jut^ment  afiirmed,  with  costs,  on 
the  opixiion  of  Mr.  Justice  Thomas  at  Special  Term. 


TAN  HAARISN  t.  LONG  ISIiAND  B.  00. 
(Siqtrane  €!ourt,  AK>eUate  Dtrlslon,  Second  Department  December  80»  1809.) 

MAarxn  and  Sebtaht  (|  18S*)— Injubieb  to  Sbbtakt— Bb&kkuen. 

Where  the  middle  brakeman  of  a  freight  train  was  Injured  by  being 
thrown  therefrom  as  he  was  attempting  to  board  the  train  at  bis  post  of 
duty,  the  conductor  was  not  n^llgent  in  falling  to  see  that  all  the  em- 
ployes were  aboard  before  starting  the  train. 

[Ed.  Note.— For  other  cases,  see  Master  and  Serrant  Dec.  Dig.  1 18B.*] 

Burr  and  Rich,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  Nassau  County. 

Action  by  Peter  H.  Van  Haaren  against  the  Long  Island  Railroad 
Company.  From  a  judgment  for  plaintiff,  and  from  an  order  denying 
defendant's  motion  for  a  new  trial,  it  appeals.  Reversed. 

Argued  before  WOODWARD,  JENKS,  BURR,  RICH,  and  MIL- 
LER. JJ. 

W.  C.  Beechfer,  for  appellant. 

Martin  T.  Manton,  for  respondent 

MILLER,  J.  I  think  that  this  judgment  should  be  reversed,  for 
errors  of  the  trial  court  in  refusing  to  charge  as  requested  by  the  de- 
fendant. A  brief  statement  to  show  the  disputed  questions  of  fact  is 
necessary. 

The  plaintiff  alleged  in  a  complaint,  verified  by  his  guardian  ad 
litem,  that  he  was  in  the  employ  of  the  defendant  as  a  brakeman  and 
switchman,  and  that,  while  attempting  to  board  his  train  upon  return- 
ing to  it  after  turning  a  switch,  it  was  n^ligently  started,  and  he  wad 
thrown  under  the  wheels.  His  story  upon  the  trial,  briefly  stated,  was 
that  his  train  was  due  to  start  for  its  day's  work  from  Holban  yard, 
near  Jamaica,  at  5  o'clock  in  the  morning;  that  on  the  morning  of 
May  18,  1907,  he  reported  for  work  and  was  directed  by  the  con- 
ductor to  go  with  a  fellow  brakeman  to  get  some  fuses,  torches,  and 
oil;  that,  while  away  fran  the  train  to  obey  that  instruction,  it  left; 
that  he  and  his  fellow  workman  then  took  a  train  for  Valley  Stream, 
and  walked  from  there  to  Far  Rockaway,  a  distance  of  eiig^t  or  i^e 
miles,  where  he  arrived  between  4  and  4 :30  in  the  afternoon,  found  his 
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train,  and  reported  to  the  conductor,  who  told  him  to  go  to  work.  I 

quote  from  his  testimony : 

"He  told  me  to  go  back  on  my  train.  Tbe  train  was  then  standing  sttll.  I 
spent  about  20  to  25  minutes  there  talking  with  the  condnctor,  and  then 
walked  back  to  the  middle  of  the  train ;  I  should  judge  10  or  15  cars  bade 
from  the  engina  Q.  What  did  you  do  when  yon  got  there?  A.  The  conductor 
says,  'All  aboard!'  I  pnt  my  left  foot  on  the  step,  put  my  hand  on  tbe  handle, 
and  I  was  just  getting  on.  The  conductor  gave  him  the  signal.  The  train 
gaTe  a  lurch,  and  threw  me  off  underneath  tbe  wheel,  and  I-  got  my  foot  am- 
tratated." 

The  defendant's  version  of  the  occurrence,  supported  by  the  testi- 
mony of  four  witnesses,  is  that  the  train  left  Holban  yard  without  the 
plaintiff,  owing  to  the  latter's  fault  in  not  being  at  his  post ;  that  his 
place  had  been  supplied  by  another  brakeman,  who  had  Joined  the  crew 
at  Far  Rockaway;  and  that  he  had  not  been  seen  by  the  conductor 
or  the  rest  of  the  crew  after  leaving  Hotban  yard  until  the  accident 
occurred,  which  resulted  from  his  attempting  to  board  the  train  while 
it  was  in  motion. 

The  defendant  excepted  to  the  refusal  of  the  trial  court  to  charge 
each  of  the  following  requests : 

"I  aak  yoor  honor  to  charge.  If  tbe  conductor  directed  the  plaintiff  to  re- 
sume bis  place  and  waited  a  reasonable  length  of  time  after  such  direction,  be 
would  then  be  justifled  In  starting  his  train." 

"I  ask  your  honor  to  charge  that  the  conductor's  duty  In  this  caae  did  not 
require  him  to  wattdt  each  trainman  to  see  If  he  bad  gone  aboard  b^ore  start- 
ing his  train." 

Even  upon  the  plaintiff's  version  of  the  occurrence,  the  jury  were 
at  liberty  to  find  that  the  conductor  was  not  negligent.  The  plaintiff 
was  a  middle  brakeman.  His  work  required  him  to  be  at  the  middle 
of  the  train.  Brakemen  have  to  be  alert  and  look  out  for  themselves. 
According  to  his  own  account  the  plaintiff  had  nothing  to  do  but  to 
take  his  place  on  the  train,  and  the  ccmductor  was  not  required  to 
watch  his  movements.  The  refusal  to  charge  as  requested  could  only 
be  justified  on  the  ground  that  the  plaintiff's  story,  if  believed,  re- 
quired a  verdict  in  his  favor;  whereas,  the  jury  were  at  liberty  to  find 
the  conductor  free  from  negligence,  even  upon  the  plaintiff's  version 
of  the  accident.  It  is  quite  evident  that  the  plaintiff  loitered  about  aft- 
er he  was  told  to  go  to  work,  just  as  he  had  been  loitering  during  the 
day.  The  judgment  and  order  should  be  reversed. 

Judgment  and  order  reversed  and  new  trial  granted ;  costs  to  abide 
the  event. 

WOODWARD  and  JENKS,  JJ.,  concur. 

BURR,  J.  I  dissent.  In  order  to  properly  appreciate  the  force  of 
the  exceptions  to  the  refusal  of  the  leaVned  trial  court  to  charge  as 
requested,  it  becomes  important  to  consider  the  conflicting  stories  as 
to  the  happening  of  the  accident. 

According  to  the  plaintiff's  testimony,  on  the  18th  of  May,  1907, 
he  was  19  years  old,  and  had  been  in  the  defendant's  employ  as  a 
brakeman  4  days.  On  the  morning  of  the  day  in  question  he  reported 
for  work  at  the  Holban  yard,  near  Jamaica.  The  conductor  sent  him 
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to  get  some  fuses  and  torches  and  some  oil  for  the  lamps.  While  he 
was  gone  for  these  things  the  train,  which  was  a  freight  train  con- 
sisting of  from  20  to  25  cars,  left.  Plaintiff  then  walked  through  the 
yard  and  took  another  train  as  far  as  Valley  Stream,  and  from  there 
walked  into  Far  Rockaway,  about  8  or  9  miles,  and  reported  to  the 
conductor  in  the  Far  Rodcaway  yard,  between  4  and  half  past  4  in 
the  afternoon.  He  asked  the  conductor  if  he  could  go  to  work,  and 
he  said,  "Yes,"  The  train  was  then  standing  still.  He  spent  about 
20  to  25  minutes  talking  with  the  conductor  and  then  walked  back  to 
the  middle  of  the  train,  ID  or  15  cars  back  from  the  engine.  When  he 
got  there  the  conductor  said,  "All  aboard  1"  Plaintiff  put  his  left  foot 
on  the  step,  his  hand  on  the  handle,  and  was  just  getting  on,  when  the 
conductor  gave  the  signal  to  go  forward,  the  train  gave  a  lurch,  and 
he  was  thrown  off  and  fell  underneath  the  wheel,  and  his  foot  was 
thereby  amputated.  The  car  was  standing  still  when  he  went  to  get 
on.  The  ccmductor  called  "All  aboard!"  just  when  he  had  gotten  down 
to  the  place  where  he  was  to  get  on,  in  the  middle  of  the  train.  Plain- 
tiff's story  is  corroborated  to  some  extent  by  one  witness,  James  Day. 
All  that  he  says  is  that  he  saw  the  plaintiff,  when  the  train  started  to 
go,  with  his  right  hand  on  the  grab  rail  and  his  left  foot  on  the  step. 
The  cars  were  then  standing  still.  He  noticed  the  conductor  g^ve  the 
signal  to  start,  the  cars  started  off  with  a  jerk,  and  he  saw  the  plaintiff 
lying  underneath  the  car.  He  does  not  pretend  to  tell  how  the  plain- 
tiff got  to  the  point  where  he  first  saw  him  attempting  to  board  the 
train,  nor  account  for  his  movements  before  that  time. 

The  defendant's  version  of  the  occurrence  is  as  follows:  The  con- 
ductor testified  that  before  the  train  left  the  Holban  yard  he  sent  one 
George  Firth  to  get  some  empty  oil  cans;  that  he  did  not  send  Van 
Haaren  with  him,  and  did  not  know  that  he  had  gone.  When  the 
train  left  the  Holban  yard.  Van  Haaren  was  not  around,  and  he  started 
without  him.  He  wired  to  Woodmere  for  two  additional  men  to  come 
down  and  meet  the  train  at  Far  Rockaway.  With  these  men  he  had  a 
full  complement  of  brakemen.  He  saw  nothing  more  of  the  plaintiff 
until  the  train  was  about  five  blocks  to  the  east  of  the  Far  Rockaway 
yard,  when,  as  he  was  walking  along  the  top  of  the  car,  he  lodced 
down  on  the  side  and  saw  the  plaintiff  hanging  there.  As  soon  as  he 
saw  him,  he  gave  the  signal  to  stop,  got  down,  and  took  hold  of  him, 
and  his  foot  was  then  bleedii^.  He  says  that  the  plaintiff  did  not  re- 
port to  him  at  all  at  Far  Rockaway,  or  at  any  time  in  that  yard,  and 
that  he  did  not  know  that  he  was  there  near  the  train  until  he  saw  him 
hanging  on  the  car.  Another  witness,  John  F.  Arthur,  at  that  time 
employed  by  the  Long  Island  Railroad  Company  as  a  trainman,  but 
not  now  in  its  employ,  says  that  as  the  train  was  pushing  towards  the 
Far  Rockaway  depot  he  saw  the  plaintiff  standing  on  the  track.  He 
told  him  to  keep  away  or  he  would  get  hurt,  and  the  plaintiff  replied 
that  he  was  a  trainman,  working  for  the  Lraig  Island  Railroad  Com- 
pany, and  knew  his  business.  The  witness  at  that  time  was  walking 
on  top  of  the  car,  winch  was  moving  about  five  miles  an  hour.  At  that 
time  he  says  the  plaintiff  was  walking  towards  the  car  on  which  he 
got  hurt.  John  Smith,  another  witness,  also  in  the  employ  of  the 
defendant,  testified  that  the  accident  did  not  happen  in  the  Far  Rocka- 
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way  yard,  that  there  had  been  no  stop  after  the  train  left  Inwood  un- 
til the  train  stopped  and  he  saw  the  conductor  "down  there  with  Mr. 
Van  Haaren."  Charles  W.  Noe,  the  conductor  of  the  train,  testified 
that  the  train,  after  it  left  Far  Rockaway,  did  not  stop  until  the  acci- 
dent had  happened,  and  the  stopping  of  the  train  was  the  first  thing 
that  attracted  his  attention.  John  D.  Raynor,  an  investigator  in  the 
employ  of  the  defendant,  testified  to  an  interview  with  uie  plaintiff, 
in  which  he  said  that  the  plaintiff  told  him  the  accident  happened  at  the 
Far  Rockaway  freight  yard,  and  that  he  walked  from  V^ey  Stream 
<lown  the  track  to  the  Far  Rockaway  yard.  He  waited  around  there 
for  some  time,  and  the  freight  train  came  up  from  Hamills,  and  after 
it  came  from  Hamills  it  was  switching  around  there,  and  as  it  was 
going  by  he  went  to  get  on,  his  foot  slipped,  and  he  went  imder  the 
wheel,  and  he  was  run  over. 

At  the  close  of  the  main  charge  the  (^unsel  for  the  defendant  asked 
the  court  to  diarge : 

*'Xf  the  coDductw  directed  the  plaintiff  to  reaame  his  place;  and  waited  a 
reasonable  length  of  time  after  Buch  direction,  he  woidd  thai  he  Jnatlfled  in 
starting  his  train." 

The  court  declined  to  charge  other  than  as  he  had  charged,  and  the 
defendant  excepted.  Defendant's  coim^  then  asked  the  court  to 
charge: 

"That  the  conductor's  duty  In  this  cam  did  not  require  him  to  watch  eadi 

trainman,  to  see  if  he  had  gone  aboard  before  starting  his  train." 

The  court  declined  to  charge  other  than  as  had  been  charged  on  that 
subject,  and  defendant  excepted.  Although  these  requests  may  be 
academically  correct,  it  does  not  seem  to  me  that  they  were  applicable 
to  this  case,  on  the  theory  of  either  the  plaintiff  or  the  defendant 
If  the  plaintiff's  story  is  correct,  the  conductor  did  not  wait  a  reason- 
able length  of  time  after  telling  him  to  resume  his  place,  because  he 
walked  directly  to  his  position  on  the  train,  and  as  soon  as  he  reached 
there,  and  before  he  had  had  an  opportunity  to  get  upon  the  train,  the 
train  was  started  by  the  conductor's  signal.  The  plaintiff  and  plain- 
tiff's witness  both  testified  that  they  could  see  the  conductor,  and  saw 
him  g^ve  the  signal.  If  they  could  see  the  conductor,  the  conductor 
could  see  the  plaintiff. 

According  to  the  defendant's  version  of  the  occurrence,  the  con- 
ductor did  not  see  the  plaintiff  at  all  after  leaving  the  Holban  yard, 
and  never  gave  him  any  directions  to  resume  his  place  on  the  train. 
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PEOFT<B  ex  rti.  BOTA  r.  BAKER,  Police  Com'r. 
(Supreme  Court,  Appellate  IMtIsIoii,  Second  Department  December  80,  1900.) 

UaNDAMCS  (I  87*)— ST7BJEOT8  OF  BSUir^DlSCBKEXOnABT  POWXR— IHSUBAHOI 

OF  LiCBHSS, 

The  power  of  the  police  commlsBltmer  of  Nev  Toric  City  to  ISBoe  a  con- 
cert ball  licenBe  hi  dlBCretionaty,  and  not  controllaUe  hj  mandamus,  nn- 
lesB  bJs  acttim  la  arbltrazy,  tyrannical,  or  nnreaaonablet  or  based  on  false 
information. 

[Bd.  Note. — ^TDr  other  cases,  see  Mandamus,  Dec.  Dl^  1 87.*] 
Appeal  from  Special  Term,  Kings  County. 

Mandamus  by  the  People,  on  the  relation  of  Alessandro  Rota« 
against  William  Baker,  as  Police  Commissioner  of  the  City  of  New 
York.  From  an  order  denying  the  motion  for  a  peremptory  writ, 
relator  appeals.  Affirmed. 

Argued  before  JENKS,  BURR,  THOMAS,  RICH,  and  MIL- 
LER, JJ. 

Max  Winder,  for  appellant. 

Thomas  F.  Noonan  (Theodore  Connoly,  on  the  brief),  for  respond- 
ent. 

RICH,  J.  The  relator  made  application  to  the  respondent  a 
concert  hall  license,  which  was  refused,  and  now  he  seeks  to  compel 
its  issuance  by  this  proceeding.  The  power  to  issue  such  licenses,  now 
vested  in  the  police  commissioner,  was  formerly  vested  in  and  exer- 
cised by  the  mayor.  Sections  1998-2000,  c,  410,  p.  1,  Laws  1883. 
Such  power  is  discretionary,  and  not  controllable  by  mandamus.  Peo- 
ple ex  rel.  Worth  v.  Grant,  58  Hun,  455,  12  N.  Y.  Supp.  879 ;  Mat- 
ter of  Armstrong  v.  Murphy  (No.  1)  65  App.  Div.  123,  72  N.  Y.  Supp. 
473 ;  People  ex  rel.  Park  Circle  Amusement  Co.  v.  Police  Board,  36 
Misc.  Rep.  89,  72  N.  Y.  Supp.  583;  People  ex  rel.  Mayor  v.  Mc- 
Carthy, lOa  N.  Y.  643,  8  N.  E.  85 ;  People  ex  rel.  Schwab  v.  Grant, 
126  N.  Y.  473,  27  N.  E.  964;  People  ex  rel.  Wm.  Fox  Amusement  Co. 
V.  McClellan  (decided  at  Special  Term,  March,  1909)  114  N.  Y.  Supp. 
594.  This  rule  is  varied  only  when  the  action  of  the  board  or  person 
vested  with  the  power  of  issuing  a  license  is  arbitrary,  tyrannical,  or 
unreascHiable,  or  is  based  upon  false  information. 

The  record  beforv  us  discloses  a  wise  and  omimeadable  exercise  of 
the  discretion  vested  in  the  respondent,  and  the  order  must  be  affirmed, 
with  $10  costs  and  disbursements.    All  concur. 


BADOBB  T.  HELVETIA-SWISS  FIRE  INS.  CO.  OF  ST.  QALL,  8WITZEIB- 

LAND. 

{Supreme  Court,  Appellate  Dlrlslon,  Second  Department  December  80,  1000.) 

1KSUBA.1TCE   (I  627*) — FOBKION  COBFOBATIONS— DeSZONATION    OF  AoEnT  TOB 
SEHTICI  or  PBOCESfr— Bevooation. 

Insurance  Law  (Laws  1802.  p.  1{H4,  c.  BMQ  {  28,  provides  that  no  fire 
Insurance  company  incorporated  under  the  laws  of  a  foreign  country 
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■ball  tniuKict  tasln«S4  In  the  stste,  nnlesB  It  bas  deposited  wKb  Ote  Sa- 
perlntendent  ot  Insimuice,  for  tbe  boieflt  of  Its  policy  holders  in  the 
United  States,  not  less  than  $200,000.  Section  90  provides  that  no  such 
Inanrance  corporation  shall  transact  boslness  In  the  state  until  It  bas 
filed  In  the  office  of  the  Superintendent  of  Insurance  a  written  appoint- 
ment of  the  Snperlntradent  as  its  attorney  to  receive  process.  Held,  that 
yrhere  a  for^Kn  flie  Insurance  company,  which  had  comidled  with  sn<^ 
proTlstoni^  bad  for  more  than  five  years  ceased  to  do  bosbuss  In  tbe 
state,  and  Its  policies  Issued  in  the  state  bad  e^red  long  before  that 
tim^  a  resolntlon  of  Its  board  of  direction  and  service  of  notice  thereof 
on  tfie  Superintendent  of  Insurance  was  sufficient  to  revoke  the  power  of 
attorney  as  to  all  persons  not  within  tbe  class  intended  to  be  benedted 
by-the  requlremmt  that  the  power  of  attorney  be  filed,  which  revocation 
was  not  affected  by  the  refusal  of  the  Snperint^dent  to  realize  it,  and 
a  sobsequent  service  of  summons  in  an  action  against  tbe  company  on 
the  Superlntradent  would  be  a  nullity,  unless  plaintiff  should  show  that* 
as  to  him,  tbe  power  of  attorney  was  not  revoked. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  |{  167S,  1574; 
Dec.  Die  I  627;*  Corporations,  Cent  Dig.  |  2826.] 

Appeal  from  Special  Term,  King^  County. 

Action  by  William  O.  Badger  against  the  Helvetia- Swiss  Fire  In- 
surance Company  of  St.  Gall,  Switzerland.  From  an  order  denying 
a  motion  to  vacate  service  of  summons,  defendant  appeals.  Reversed, 
and  motion  granted. 

Argued  before  BURR,  THOMAS,  RICH,  and  MILLER,  JJ, 

Frederick  B.  Campbell,  for  appellant. 
Wendell  P.  Barker,  for  respondent. 

MILLER,  J.  The  defendant  is  a  foreign  insurance  company,  or- 
ganized under  the  laws  of  the  republic  of  Switzerland,  having  its  of- 
fice in  the  city  of  St.  Gall,  Switzerland.  On  the  19th  day  of  February, 
1896,  in  compliance  with  section  30  of  the  insurance  law  (Laws  1892, 
p.  1945,  c  690)  it  executed  and  filed  in  the  office  of  the  Superintendent 
of  Insurance  of  this  state  a  written  appointment  of.  said  Superintendent 
to  be  its  true  and  lawful  attorney  in  and  for  this  state,  upon  whom  all 
legal  process  in  any  action  or  proceeding  against  it  might  be  served. 
Chi  the  31st  of  October,  1901,  it  ceased  to  transact  business  in  this 
state.  On  the  23d  of  September,  1907,  it  executed  a  revocation  of 
said  power  of  attorney  and  filed  it  with  the  Superintendent  of  In- 
surance, who  refused  to  recognize  it  and  returned  it  to  the  defendant's 
attorneys.  They  in  turn  again  delivered  it  to  the  'Superintendent,  and 
he  ^ain  returned  it  to  them.  The  summons  in  this  action  was  served 
on  me  Superintendent  of  Insurance  on  the  1st  day  of  October,  1909. 
The  complaint  was  not  served  with  the  summons,  and  the  plaintiff  did 
not  attempt  on  this  motion  to  show  the  nature  of  his  cause  of  action, 
or  how  it  arose.  The  defendant  still  has  on  deposit  with  the  State  Su- 
perintendent of  Insurance  the  sum  of  $200,000,  which  it  deposited 
pursuant  to  section  28  of  the  insurance  law. 

For  the  sake  of  clearness,  it  may  be  well  to  quote  the  material  parts 

of  the  two  sections  of  the  statute  applicable  to  this  case : 

"Sec  2&  No  Insuiance  corporation,  tncorp(»ated  1^  or  existing  under  tb» 
gOTemmmt  or  laws  of  otiier  countries  than  the  United  States,  except  co- 
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opemtiTe  lite  mnfl  fratarsal  beneflciBry  Ineonuic*  corporaUom,  tbaU  transact 
•07  bnslneaa  of  lusanutce  In  tbU  state,  nnleaa  If  it  transact  flr«  or  marine  In- 
iotance  business  In  this  state.  It  has  deposited  with  the  Superintendent  of  In- 
rarance,  for  tbe  benefit  and  secnrlty  of  Its  pollcrbolders  In  the  United  States, 
a  snm  not  less  than  two  hundred  thousand  dollars  Invested  as  In  this  chapter 
reqalred,  or  If  It  transact  In  this  state  one  or  more  of  the  kinds  of  Insurance 
business  spedfled  In  section  seventy  of  this  chaptw,  It  has  deposited  with  the 
SnpCTintendent  of  Insurance,  for  like  purposes,  such  amount  as  may  be  re- 
quired of  domestic  Insurance  corporations  doing  the  same  kinds  of  business." 

"Sec.  SO.  Ajvointmoit  of  aiftomey;  removal  of  cause  to  federal  coarta.— 
No  foreign  Insurance  corporation  shall  transact  any  bnalness  of  Insurance  In 
this  state  until  It  has  executed  and  filed  In  the  office  of  the  Superintendent  of 
Insurance  a  written  appolntmrait  of  the  8nperintend«t  to  be  the  true  and 
lawful  attorney  of  such  corporation  In  and  for  thla  states  upon  whom  all  law- 
ful praceea  In  any  action  or  proceeding:  against  the  corporation  may  be  served 
with  tBe  same  ^ect  as  If  St  was  a  domestic  corporation.  Service  upon  such 
attorney  shall  thereafter  be  deemed  service  upon  the  ccwporatlon.'-' 

As  the  filing  of  the  written  appointment  was  a  condition  precedent 
to  the  right  to  transact  business  in  this  state,  the  attempted  revocation 
was  doubtless  ineffectual  as  to  all  persons  for  whose  benefit  it  was  re- 
quired to  be  filed.  But  the  defendant  had  for  more  than  five  years 
before  revoking  the  power  of  attorney  ceased  to  do  business  in  this 
state.  Its  business  was  that  of  fire  insurance,  and  its  policies,  issued, 
in  this  state,  had  expired  long  before  that  time.  The  reso!uti<»i  of  its 
board  of  directors  and  the  service  of  notice  thereof  on  the  Superin- 
tendent of  Insurance  were  effectual  to  revoke  the  power  of  attorney 
as  to  all  persons,  not  within  the  class  intended  to  be  benefited  by  the 
requirement  that  said  power  of  attorney  be  filed.  Hunter  v.  Mut. 
Reserve  L.  Ins.  Co.,  184  N.  Y.  136,  76  N.  E.  1072.  The  revocation 
was  not  affected  by,  the  refusal  of  the  Superintendent  of  Insurance  fo 
recognize  it.  As  the  defendant  showed  that  it  had  ceased  to  do  busi- 
ness in  this  state  loag  before  the  attempted  revocation,  the  service  of 
the  stunmons  was  a  nutlify,  unless,  as  to  the  plaintiff,  the  power  of 
attorney  was  irrevocable,  and  it  was  for  the  plaintiff  to  show  that.  . 

The  order  should  be  reversed,  and  the  motion  granted,  with  costs. 
All  concur. 

r 

JKNKS,  J.,  taking  no  part 


KBIXY  ASPHALT  BLOCK  CO.  v.  BARBER  ASPHALT  PAYING  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department   December  80.  1909.) 

1.  Pbincipai.  and  AonvT  (|  12*)--Acixoi<  bt  Ukdisolosbd  PxinciPAi.— Fboof 
or  AoiNCT. 

In  an  action  by  an  nndlsdosed  principal  In  a  contract  of  sale  ftv  the 
breadi  of  tbe  ■dlor'a  implied  warranty,  the  contract  employlnc  the  agent 
may  be  febown  1^  parol,  in  tba  absence  of  any  written  contract  of  employ- 
ment * 

rCd.  Note.— For  other  cases,  see  Principal  and  Agent,  Cent.  Dig.  I  24;. 
Dec.  Dig.  1 12.«1 

X  PUOIFAL  AHD  AQEItT  (t  143*>— UHDISOLOSTO  PaiBCIPAI^RlGHT  TO  SuB. 

Under  tbe  rale  that  an  nndlsclosed  iviDdpal  in  a  cwtract  may  sne  or 
be  aned  <m  tbe  contract  made  In  the  name  of  Ua  agent  nndiadosed 
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priiudpal  In  a  conttact  of  aale  mar  Bue  tbe  seller  for  breach  of  an  Im- 
plied warranty  wbere  tbe  contract  bas  1>een  ocecated,  thov«b  the  sellw 
would  not  have  made  tbe  contract  if  he  bad  known  that  tbe  undlscloBed 
principal  was  the  party  in  Interest. 

[Bd.  Note.— For  other  caaes,  see  Principal  and  Agent,  Gent  Die  I  SO^'* 
Dec.  Dig.  1 143.*] 

Z.  Sales  (|  273*)— Goi*tbaoT8— Ihpliko  WAaumr. 

A  manufactorw  contracting  for  the  Bale  of  goods  to  be  manufactured 
for  a  particular  purpose  warrants  that  the  goods  are  free  from  latent  de- 
fects, and  are  suitable  for  tbe  particular  purpose, 

LBd.  Note.— For  other  caaes^  see  Sal^  CemL  Dig.  H  778,  774 ;  Dec  Die- 
i  273.*] 

4.  Sales  ({  28S*}-~GoimAOTS— Implied  Waebantt. 

Wbere  a  manufacturer,  who  contracted  to  sell  asphalt  paving  blocks 
to  be  manufactured  for  street  paving  purposes,  delivered  blocks  not  suffi- 
ciently compressed  for  the  purpose  intended,  but  tbe  defect  could  not  be 
discovered  by  handlii^  or  by  physical  InspectlMi,  and  custom  did  not 
require  the  buyer  before  aecqitance  to  anbject  them  to  a  specific  gravity 
teat  vrbUb  would  disclose  the  defect,  the  tniyer  waa  entitled  to  aoe  after 
acc^tance  for  breach  of  tbe  implied  warranty  tiiat  the  blocks  should  be 
free  tnm  latoit  defects  and  suitable  for  the  purpose  intended. 

[Ed.  Notai— other  cases,  see  Sales,  Cent  IMg.  1  818;  Dec  Dig.  | 

BL  SaXJCS  (S  288*)— ACOBPTARCE— IlCFLIBD  Wabbantt. 

A  buyer  cannot  shut  bis  eyes  to  defects  in  the  goods,  and  after  acc^t- 
ance  hold  the  seller  to  an  implied  warranty,  though  every  party  to  a  con- 
tract may  rely  to  some  extoat  on  performance  by  the  other  party. 

[Ed.  Note^For  otiier  casea,  see  Sales,  Cent.  Dig.  S  Sl&l  Dec  Dig.  | 
288.*] 

6k  SaUS  (I -289*)— TKPUED  WABRAKTr— ACCEPTANCB-IiTECrr. 

The  Implied  warranty  arising  on  the  sale  of  goods  to  be  manufactured 
by  the  seller  does  not  survive  acceptance  where  a  defect  In  the  goods  is 
discoverable  on  customary  and  ordinary  inspection. 

[Ed.  Note.— For  other  cases,  see  Sale%  Cmt  IMg.  i  818;  Dec  Dig.  | 

28a*] 

7.  Pmncipai,  asd  Aoeht  a  189*)— Undisclosed  PaiNciPALn-AcTioNS— Com- 
plaint. 

Tbe  undisclosed  principal  suing  the  s^er  for  breach  of  Incited  war- 
ranty need  not  allege  the  ag«icy  of  the  third  person  with  whom  the  seller 
made  the  contract  of  sale 

{Bd.  Note.— For  other  cases,  see  Principal  and  Agmt,  Gent  Dig.  |  713; 
Dec.  Dig.  I  189.*] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  the  Kelly  Asphalt  Block  Company  against  the  Barber 
Asphalt  Paving  Company.  From  a  judgment  dismissing  the  complaint 
at  the  close  ox  plaintiff's  case,  it  appeals.  Reversed,  and  new  trial 
f^ranted. 

The  parties  to  this  actlmi  were  competitive  Udders  for  a  contract  to  repave 

with  asphalt  blocks  the  roadway  of  Broadway  from  Havemeyer  street  to 
Lafayette  avenue,  in  tbe  bq^ugh  of  Brooklyn.  The  contract  was  awarded  tbe 
plaintiff  by  resolution  of  the  board  of  estimate  on  the  19th  of  July,  1906,  and 
was  executed  by  tbe  parties  on  tbe  21st  of  August.  1905.  The  plaintiff,  wish- 
ing to  purdiase  tbe  necessary  blocks  of  the  defendant  and  fearing  that  the 
latter  would  not  sell  directly  to  it  procured  one  Booth  to  purchase  them,  and 
be  entered  into  correspondence  with  tbe  defendant  for  that  purpose.  Before 
acc^Ung  bis  order,  the  defendant  requested  him  to  indicate  the  streets  upon 
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wlilcdi  the  blodui  were  to  be  nsed,  and,  in  reply,  he  wrote  tbat  they  were  to  be 
used  on  Broadway,  WIIUamBbiirg,  saying:  "The  Interstate  Co.  was  low,  but 
the  work  was  awarded  to  us."  Beports  of  the  awarding  of  contracts  for  which 
It  bid  were  received  in  the  usual  course  by  the  defendant  at  its  Philadelphia 
office  within  two  or  three  days  thereafter.  After  being  informed  where  the 
Mocks  were  to  be  used,  the  defendant  accepted  the  order,  and  later  delivered 
the  blo^  pursuant  to  iL  As  soon  as  laid,  the  blocks  began  to  crumble,  and 
It  became  necessary  for  the  plaintiff  to  rwnove  them  end  resurface  the  street 
with  sheet  asphalt  The  plaintiff's  eridenoe  tended  to  snow  tbat  the  blocks 
conformed  to  the  e9)eclflcation8  prescribed  by  the  city  In  so  far  as  their  com- 
position was  concerned,  but  that  their  compression  was  below  that  of  other 
blocks  sold  by  the  defendatit  at  about  the  same  time  and  was  Insufficient  to 
insure  durability,  which  was  due  to  some  defect  In  the  process  of  manufacture, 
and  was  discoverable  by  testing  the  blocks  for  specific  gravity.  The  warranty 
alleged  in  the  complaint  was  that  the  blocks  should  be  fit  and  proper  for  the 
puriKiae  Intoided,  and  the  same  In  size,  character,  composition,  and  durability' 
as  Uie  blo(As  cunmonly  mannfactnred  and  sold  1^  the  defoidant  and  known 
to  tlie  trade  as  the  "Barber  Asphalt  Blocks.'* 

Ar^ed  before  HIRSCHBERG,  P.  J.,  and  JENKS,  WOOD- 
WARD, BURR,  and  MILLER,  JJ. 

Edward  M.  Grout  (Tames  F.  McKinncy,  on  the  brief),  for  appellant. 
L.  Laflin  Kellogg  (Franklin  Nevius,  on  the  brief),  for  respondent. 

MILLER,  J.  The  following  questions  were  presented  by  the  mo- 
tion to  dismiss:  (1)  Did  the  evidence  tend  to  show  that  Booth  was 
the  plaintiff's  agent?  (2)  Though  the  agency  of  Booth  were  estab- 
lished, could  the  plaintiff  recover  for  breach  of  warranty  collateral 
to  a  contract  made  in  his  name?  (3)  Was  there  evidence  tending  to 
show  a  breach  of  warranty  which  survived  acceptance  of  the  blocks? 
(4)  Was  it  necessary  to  plead  the  agency  of  Booth? 

1.  The  court  excluded  evidence  to  show  the  o^nversation  between 

the  president  of  the  plaintiff  and  Booth  resulting  in  the  employment  • 
of  the  latter  to  purchase  the  blocks.  The  contract  of  employment  was 
the  fact  to  be  proven,  and,  in  the  absence  of  a  writing,  could  be  shown 
only  by  proving  the  verbal  arrangement.  Moreover,  there  was  evi- 
dence in  the  record  tending  to  show  that  Booth  acted  as  agent,  but  it 
is  unnecessary  to  consider  that  evidence  for  the  reason  that  the  im^ 
proper  exclusion  of  evidence  to  show  the  agency  requires  a  reversal 
of  the  judgment  unless  the  defendant  was  entitled  to  a  dismissal,  al- 
though the  fact  of  agency  be  deemed  established. 

2.  The  defendant  does  not  question  the  general  rule  that  an  undis- 
closed principal  may  sue  or  be  sued  on  a  contract  made  in  the  name  of 
his  agent  (see  Henderson,  Hull  &  Co.  v.  McNally,  48  App.  Div.  134, 
62  N.  Y.  Supp.  582,  affirmed  on  opinion  below  168  N.  Y.  646,  61  N. 
E.  1130,  and  cases  cited  in  tbe  opinion  of  Mr.  Justice  McLaughlin), 
but  contends  that  this  case  falls  within  the  exception  for  the  reason 
that  the  element  of  personal  confidence  and  trust  is  involved,  that  the 
defendant  sold  upon  the  personal  responsibility  of  Booth,  and,  as  a 

■  matter  of  fact,  would  not  have  contracted  with  the  plaintiff.  The  cir- 
cumstances referred  to  in  the  above  statement  of  facts  would  justify 
the  inference  that  the  defendant  knew  when  it  accepted  the  order  that 
the  plaintiff  was  the  contractor  to  whom  the  blocks  were  to  be  fur- 
nished, and  that  Booth  was  acting  as  its  agent.  No  doubt  the  plaintiff . 
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desired  to  conceal  from  the  defendant  the  fact  that  it  was  the  principal 
in  the  transaction,  but  that  does  not  prove  that  it  succeeded  in  so  doing. 
There  is  nothing  to  show  that  the  defendant  had  ever  refused  to  sell 
blocks  to  the  plaintiff,  and  it  could  not  be  decided  as  a  matter  of  law 
on  the  record  before  us  that  it  was  not  willing  to  do  so.  Moreover,  I 
think  that  the  plaintiff  may  maintain  the  action,  though  Booth's  agen- 
cy was  unknown  to  the  defendant.  If  the  defendant  sold  the  blocks 
on  Booth's  credit,  it  could,  if  it  chose,  look  to  him  for  payment,  and 
no  doubt  the  plaintiff's  action  would  be  subject  to  any  equities  in  favor 
of  the  defendant  arising  from  the  fact  that  it  had  dealt  with  Booth 
as  the  principal.  The  fact  that  the  defendant  would  not  have  made  the 
contract  if  it  had  known  who  the  principal  was,  if  that  be  the  fact, 
'would  have  justified  it  in  refusing  to  perform  upon  learning  the  truth ; 
but,  having  executed  the  contract,  the  defendant  should  not  be  per- 
mitted to  escape  liability  thereon  in  the  absence  of  evidence  to  show 
that  it  has  been  prejudiced  by  having  dealt  with  an  agent  as  principal. 
Of  course,  the  plaintiff  cannot  maintain  the  action  unless  there  was  a 
contract  relation  between  it  and  the  defendant.  But  the  case  above 
cited  is  sufficient  authority  for  the  proposition  that  there  is  a  contract 
relation  between  an  undisclosed  principal  and  one  who  contracts  with 
his  agent.  The  respondent  relies  upon  the  case  of  Moore  v.  Vulcanite 
Portland  Cement  Co.,  131  App.  Div.  667,  106  N.  Y.  Sapp.  393,  but 
that  was  a  suit?  by  an  undisclosed  principal  for  breach  of  an  executory 
contract.  The  reason  for  that  decision  cannot  apply  to  the  case  of  an 
executed  contract.  The  case  of  Boston  Ice  Company  v.  Potter,  123 
Mass.  28,  25  Am.  Rep.  9,  does  support  the  respondent's  contention. 
It  seems  to  me  that  it  is  plainly  opposed  to  the  doctrine  of  the  decisions 
of  the  Court  of  Appeals  of  this  state,  hereinbefore  referred  to.  If  the 
undisclosed  principal  cannot  sue  a  vendor  on  an  executed  contract, 
the  latter  might  escape  liability  for  the  grossest  fraud  by  asserting  that 
it  would  not  have  sold  to  the  former,  unless  in  such  case  the  action 
could  be  maintained  by  the  agent,  and  the  undisclosed  principal  could 
in  turn  compel  the  agent  to  account  for  the  result  of  such  suit.  But, 
even  if  such  circuity  of  action  were  permissible,  a  single,  direct  action 
by  the  real  party  in  interest  would  seem  to  be  the  one  contemplated  by 
our  system  of  procedure. 

3.  The  court  restricted  the  plaintiff  to  proof  that  the  blocks  fur- 
nished were  not  equal  to  the  standard  Barber  blocks  manufactured  and 
sold  by  the  defendant.  It  must  not  be  overlooked  that  the  contract 
was  for  the  sale  of  blocks  to  be  manufactured  by  the  defendant,  and 
that  the  evidence  justified  a  finding  that  the  defendant  knew  the  pur- 
pose for  which  they  were  to  be  used.  It  is  unnecessary  to  cite  authori- 
ty on  the  proposition  that  under  such  circumstances  there  is  an  im- 
plied warranty  by  the  manufacturer  that  the  article  is  free  from  latent 
defects  and  suitable  for  the  purpose  intended.  The  respondent  con- 
tends that  it  was  required  to  furnish  only  blocks  which  complied  with  • 
the  city  specifications.  But  the  specifications  were  silent  on  the  sub- 
ject of  the  compressions  required.  .1  think  that  the  complaint  is  broad 
enough  to  present  the  question,  and  that  the  court  erred  in  limiting 
proof  to  comparisons  with  other  blocks  manufactured  by  the  defend- 
ant   However,  as  thus  limited,  there  was  evidence  to  show  that. 


Digitized  by  Google 


Sup.  Ct)     KBLLT  ASPHALT  B.  CO.  V.  BARBER  ASPHALT  P.  CO.  167 

owiag  to  some  defect  in  the  process  of  manufacture,  the  blocks  were 
not  sufficiently  compressed  as  compared  with  other  blocks  sold  by  the 
defendant,  and  that,  owing  to  that  fact,  they  commenced  to  crumble 
immediatdy  upon  use.  However,  it  is  asserted  that  the  warranty  did 
not  survive  acceptance.  The  blocks  were  composed  of  the  proper  ma- 
terials, mixed  in  the  proper  proportion.  No  defect  could  be  discovered 
by  handling  or  by  visual  inspection.  Indeed,  a  chemical  analysis  would 
not  have  disclosed  the  defect.  The  compression  of  the  blocks  was  indi- 
cated, however,  by  their  specific  gpravity,  and  the  test  for  specific  gravi- 
ty is  simple.  The  respondent  asserts  in  its  brief  that  it  was  customary 
to  make  such  a  test,  but  the  evidence  on  that  head  refers  to  the  test 
made  by  the  cit^  engineer  of  sample  blocks  furnished  by  bidders.  The 
evidence  is  that  the  specific  gravity  of  these  blodcs  varied,  and  there 
is  no  evidence  that  it  is  customary  for  contractors  to  subject  blocks 
to  the  test  for  specific  gravity  before  laying  them.  It  appears  that  dur- 
ing the  progress  of  the  work  city  inspectors  from  time  to  time  took 
blocks  to  the  city  expert  who  discovered  that  they,  were  low  in  specific 
gravity  and  communicated  that  fact  to  the  city  engineer,  but  there  is 
no  evidence  that  that  was  brot^ht  to  the  knowle(^e  of  the  plaintiff. 
A  purchaser  cannot  shut  his  eyes  to  defects,  and,  after  acceptance,  hold 
the  seller  to  an  implied  warranty.  But  every  party  to  a  contract  has  a 
right  to  rely  to  some  extent  upon  performance  by  the  other  party. 
There  is  some  evidence  in  this  case  tending  to  show  that  the  low  com- 
pression of  the  blocks  was  due  to  some  trouble  with  the  machinery 
with  which  they  were  manufactured.  The  defendant,  the  manufac- 
turer, may  have  had  reason  to  test  the  blocks  tor  specific  gravity,  but 
the  plaintiff  was  not  called  upon  to'  do  so  unless  that  was  customary. 
As  tiie  blocks  appeared  to  be  all  right  on  examination,  the  plaintiff  was 
not  required  to  subject  them  to  every  known  test,  but,  after  the  usual 
examination,  could  accept  them,  relying  upon  the  manufacturer  hav- 
ing performed  its  contract.  It  is  elemental^  that  the  implied  warranty 
arising  upon  the  sale  of  articles  to  be  manufactured  does  not  survive 
acceptance  in  the  case  of  a  defect  discoverable  upon  inspection ;  but 
by  inspection  is  meant  the  customary  and  ordinary  inspection.  Carle- 
ton  v.  Lombard,  Ayres  &  Co.,  149  N.  Y.  137,  43  N.  E.  423 ;  Bierman 
V.  City  Mills  Co.,  161  N.  Y.  482,  45  N.  E.  856,  37  L.  R.  A.  799,  56 
Am.  St  Rep.  635;  Waeber  v.  Talbot,  167  N.  Y.  48,  60  N.  E.  288,  82 
Am.  St  Rep.  712.  If  it  had  appeared  that  it  was  customary  for  con- 
tractors to  test  blocks  for  specific  gravity  before  laying  them,  a  differ- 
ent question  would  be  presented. 

4.  It  was  not  necessary  to  allege  the  agency  of  Booth,  as  only  ulti- 
mate facts  should  be  pleaded.  The  case  of  Buffalo  Catholic  Institute 
V.  Bitter,  87  N.  Y.  250,  cited  by  the  respondent,  does  not  decide  to  the 
contrary.  In  that  case  the  complaint  set  out  in  haec  verba  an  agreement 
under  seal  made  by  the  agent  in  his  own  name,  and  the  other  aver- 
ments of  the  complaint  were  held  to  be  averments  of  the  legal  effect  of 
that  instrument. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  costs  to 
abide  the  event  AU  concur. 
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USQAXXS  SfTONEI  CO.  T.  NUNN. 
(Supreme  Oonrt,  Appellate  DItIsIod,  Third  Department   Decanber  80,  1900.) 
L  Attachubivt  (S  102*)  — Geotjnds  — Action  ih  Which  Authobized  —  TJh- 

UQniDATBD  DEHANDB. 

Where  an  attachmoit  1b  Bougbt  In  an  action  for  nnllgnldated  damages, 
the  evidence  mnat  show  prima  fade  that  plaintiff  has  anstaliied  dama^ea 
to  the  extent  dalmed. 

[Ed.  Note. — For  other  casea,  see  Attachment,  Dec  Dig.  {  102.*] 

2,  AlTAOHlIXKT  <i  lOfi*)— OBOUHDS— UnLJQDIDAIXD  DaMAOES. 

The  complaint  alleged  the  execution  of  a  contract  whereto,  for  $8,000, 
I^lnlliE  BgreeO.  to  manufacture  for  defendant  the  stone  required  for  a 
certain  buUdlnsr;  that  plalntlCT  began  the  work,  and  parchased  stone  to 
manufacture  for  defendant  after  which  defendant  revoked  the  contract, 
ImtJsc  certain  finished  and  partly  finished  stone  on  Its  bands,  by  reason 
-oi  which  platntieF  suffered  loss  In  the  sum  of  $2,000.  A  copy  of  the  con- 
tract, showing  the  stone  required  and  the  time  of  delivery,  was  attached, 
ffeld,  that  the  complaint  did  not  allege  facts  lowing  prima  facie  that 
I^alntUr  had  Bostalned  damages  to  the  amount  claimed,  so  as  to  sapport 
an  attachmoit  for  nonresldence ;  there  being  no  specific  statnnait  ae  to 
how  much  work  plaintifF  performed,  or  how  much  material  he  had  fur- 
nished, or  what  the  contract  would  have  beat  worth  to  plalntlfl,  had  It 
been  completed. 

(Ed.  Note. — ^S<or  other  cases,  see  Atta<dmusit^  Dea  Dig.  | 

Chester  and  Kellogg,  JJ.,  dlssentlnc. 

Appeal  from  Special  Tertn,  Broome  County. 

Action  by  the  Ingalls  Stone  Company  against  Lucian  L.  Nunn. 
From  an  order  denying  a  motion  to  vacate  a  warrant  of  attachment, 
defendant  appeals.  Reversed,  and  motion  granted. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG, 
COCHRANE,  and  SEWELL,  JJ. 

Simon  Fleischmann,  for  appellant. 

C.  H.  Hitchcock,  for  respondent, 

COCHRANE,  J.  The  warrant  of  attachment  was  issued  on  the 
ground  of  the  nonresidence  of  the  defendant.  This  motion  to  vacate  the 
warrant  is  founded  only  upon  the  papers  upon  which  it  was  granted, 
and  raises,  therefore,  the  question  of  the  insufficiency  of  those  papers. 

The  plaintiff  alleges  a  written  contract  whereby  it  agreed  for  the 
sum  of  $9,000  to  manufacture  and  deliver  to  the  defendant  all  the 
stonework  for  a  certain  building  then  in  process  of  erection  by  him ; 
that  immediately  upon  making  said  contract  plaintiff  entered  upon  the 
performance  thereof,  and  discontinued  other  work  at  its  factory,  and 
purchased  a  large  quantity  of  stone  for  the  purpose  of  manufacturing 
the  same  for  the  defendant,  and  employed  men  to  do  the  necessary 
work  in  connection  therewitii;  that  six  days  after  the  contract  was 
made  defendant  revoked  his  contract,  to  plaintiff's  great  loss  and  in- 
jury; that  plaintiff  is  left  with  certain  stone  manufactured  and  partly 
manufactured  for  said  contract  which  is  of  no  value  "to  it" ;  that  a 
large  quantity  of  stone  purchased  for  the  execution  of  the  contract  the 
plaintiff  will  have  to  store  at  an  e3q)ense,  and  dispose  of  from  time  to 

*For  oUiw  OMM  m  Muiw  topic  ft  i  KulusB  In  Dm.  ft  Am.  Dlgi.  1807  to  date,  ftBep*r  IndflXM 
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time  as  opportunity  may  oflFer  and  at  such  price  as  it  may  be  able  to 
obtain;  diat  the  plaintiff,  at  defendant's  request,  discontinued  other 
work  at  its  factory,  and  declined  and  postponed  other  work,  and  em- 
ployed skilled  men  in  the  execution  of  said  contract,  which  said  labor 
and  time  has  been  wholly  lost,  to  the  great  damage  and  injury  of  pl^- 
tiff.  The  complaint  concludes  as  follows : 

*Trhat  plaintiff  haa  anffered  loss  and  damage  In  the  premises  by  reason  of 
tbe  facto  aforesaid,  and  also  for  the  profits  which  It  might  and  conld  bave 
galoedt  bot  for  defendants  coantermand  of  his  order,  In  the  som  of  92,000" 

— for  which  sum  judgment  is  demanded.  A  copy  of  the  contract  is 
attached  to  the  complaint,  showing  specifically  the  stonework  required^ 
and  that  delivery  thereof  was  to  begin  within  two  weeks,  and  provid- 
ing for  subsequent  deliveries,  and  also  containing  this  provision: 

*milB  contract  being  given  with  tbe  understanding  that  early  dtilvery  Is  of 
vital  Importance,  it  Is  agreed  that  tbe  entire  capacity  of  your  Bedford  plant 
be  reserved  exclusively  for  tbis  job." 

The  attachment  was  issued  on  the  complaint  and  on  an  affidavit,  the 
only  important  statement  in  which,  other  than  the  statement  of  the 
nonresidence  of  defendant,  was  as  follows : 

**That  tbe  plaintiff  Is  jnstly  entitled  to  recover  from  tbe  defendant  the 
amount  of  dajnages  mentioned  In  tbe  complaint,  to  wit,  tbe  sum  of  $2,000, 
over  and  above  all  counterclaims  known  to  tbe  plaintiff  upon  tbe  cause  of  ac- 
tion which  Is  set  forth  In  tiie  complaint  herein,  which  Is  hereby  xef^red  to  and 
made  s  part  hereof." 

In  order  to  sustain  this  attachment,  it  must  appear  from  the  affidavit 
and  the  complaint,  treating  the  latter  also  as  an  affidavit,  that  the  plain- 
tiff is  entitled  to  recover  $2,000  over  and  above  all  counterclaims 
known  to  it.  Code  Civ.  Proc.  |  636,  subd.  1.  This  being  an  action  for 
unliquidated  damages,  evidentiary  fadts  must  appear  showing  prima 
facie  that  plaintiff  has  sustained  damages  to  the  extent  claimed.  Qia- 
zy  Marble  Lime  Company  v.  Deely,  88.  App.  Div.  160,  84  N.  Y.  Supp. 
396 ;  Delafield  v.  Armsby  Company,  62  App.  Div.  263,  71  N.  Y.  Supp. 
14 ;  Southwell  v.  Kingsland,  85  App.  Div.  384,  83  N,  Y.  Supp.  356 ; 
Haskell  v.  Osborn,  33  App.  Div.  127,  63  N.  Y.  Supp.  361. 

In  Chazy  Marble  Lime  Company  v.  Deely,  supra,  the  headnote  is 
as  follows: 

"While  an  attachment  may  be  granted  where  unliquidated  damages  only 
are  demanded,  there  must  be  SQfflcl«it  evidence  of  such  damages  to  authorize 
tbe  conrt  to  say  prima  fade  that  the  plaintiff  has  sustained  damages  to  the 
exteat  of  the  amount  claimed." 

In  Haskell  v.  Osborn,  supra,  it  was  said: 

"A  cause  of  action  may  be  completely  set  forth  wb^e  only  nominal  dam- 
ages can  be  recovered,  and  therefore,  in  an  affidavit  upon  which  to  found  an 
application  for  an  attachment,  where  the  damages  are  unliquidated,  It  is  nec- 
essary for  the  plaintiff  to  set  out  the  facts  which  be  claims  prove  his  damages. 
In  oi!der  that  the  court  may  Judge  as  to  whether  he  has  evidence  of  damages 
and  that  taU  legations  of  damage  are  not  m^e  matters  of  q>ecntatIon." 

In  Haebler  v.  Bemharth,  116  N.  Y.  459,  23  N.  E.  167,  relied  on  by 
plaintiff,  the  only  question  in  the  Court  of  Appeals  was  the  question 
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of  jurisdiction.  That  case  was  explained  in  ScMithwell  T.  Kingdand, 

supra,  the  court  saying: 

"Tbe  Jurisdiction  of  the  two  courts  upon  appeal  being  essentially  different, 
one  weighing  the  erldeace  and  the  other  only  seeing  whether  there  Is  any 
evidence  to  support  the  necessary  allecationa." 

The  complaint  herein,  stripped  of  conclusions,  alleges  merely  the 
contract,  the  partial  performance  thereof  by  plaintiff,  its  rescission  by 
defendant,  and  certain  facts,  indicatingf  partial  performance,  from 
which  special  damages  may  have  been  sustained.  There  is  no  specific 
statement  as  to  how  much  work  the  plaintiff  has  performed,  or  how 
much  material  it  has  furnished,  or  that  it  cannot  dispose  of  its  material 
in  the  market ;  nor  is  there  any  statement  showing  the  m«ital  process 
by  which  plaintiff  arrives  at  its  conclusion  as  to  the  amount  of  dam- 
ages. There  is  no  statement  as  to  what  the  contract  would  have  been 
actually  worth  to  plaintiff,  if  it  had  been  completed,  nor  any  statement 
warranting  the  conclusion  that  the  defendant  has  lost  $2,000.  Every 
statement  of  fact  in  the  complaint  and  affidavit  might  be  true,  if  plain- 
tiff had  sustained  only  nominal  damages.  The  complaint  may  be  suffi- 
cient as  a  pleading;  but  it  is  quite  insufficient  as  an  affidavit  on  whidi 
to  base  an  attachment  The  authorities  are  against  an  attachment  on 
such  evidence. 

In  Penoyer  v.  Kelsey,  150  N.  Y.  77,  44  N.  E.  788,  34  L.  R.  A.  248. 
the  court  said,  in  spes^ing  of  this  remedy  of  attachment: 

"Owing  to  the  statutory  origin  and  harsh  nature  of  this  remedy,  the  section 
In  question  should  be  construed,  in  accordance  with  the  general  rule  applicable 
to  Btatntea  in  derogation  of  the  common  law,  strictly  In  favor  ot  those  against 
whom  it  may  be  employed." 

Within  the  principle  of  the  cases  cited,  plaintiff  failed  to  establish 
that  it  was  entitled  to  recover  a  specific  amount  over  and  above  all 
counterclaims  known  to  it,  and  the  order  denying  the  defendant's  mo- 
tion to  vacate  the  attachment  must  therefore  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  granted,  with  $10  costs.  All 
concur,  except  CHESTER  and  KELLOGG,  JJ.,  who  dissent. 


In  re  COVBBT  AVB.  IN  GITT  OF  NBW  TO&K. 
In  re  SCHMIDT. 

(Supreme  Conrt,  Appelate  Division,  Second  Department  December  80^  1909-) 

IRSAITE  PkBSONS  (i  Tt*)-GOKVXTAHOBB— POWIBS  OF  COHKHTEB— AffUOAXIOXI 
TO  COUBT— NSOXeSlTT. 

Where  land  was  not  originally  a  part  of  the  estate  of  an  Incompetent, 
but  was  purchased  by  the  committee  at  a  sale  upon  foreclosure  of  a  mort- 
gage forming  a  part  of  the  incompetent's  personal  estate,  It  retained  the 
character  of  personalty,  and  the  committee  held  It  only  as  trustee;  and 
hence  no  application  to  the  court  by  the  committee  was  necessary  In  order 
to  transfer  it 

[Ed.  Note.— For  other  cases,  see  Insane  Persons,  Dec.  Dig.  |  TL*] 
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In  the  matter  of  acquiring  title  by  the  City  of  New  York  to  certain 
lands  situate  on  the  northerly  side  of  Covert  Avenue,  100  feet  west 
of  Bleecker  Street,  Borough  of  Queens,  City  of  New  York,  selected 
for  school  purposes  according  to  law,  in  which  procee'dings  Henry 
Schmidt  applied  for  an  award  to  unknown  owners.  On  motion  to 
ccmfirm  referee's  report  and  fix  his  fees.  Report  confirmed. 

See,  also,  133  App.  Div.  931,  118  N.  Y.  Supp.  1140. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  BURR, 
RICH,  and  MILLER,  JJ. 

James  Moffett,  for  the  motion.. 

Francis  K.  Pendleton,  Corp.  Counsel,  opposed. 

PER  CURIAM.  We  are  of  opinion  that  the  original  transfer  of 
the  title  to  this  property  by  the  committee  was  valid.  No  application 
to  the  court  was  required,  for  the  reason  that  the  land  was  not  original- 
ly a  part  of  the  estate  of  the  incompetent,  and  when  the  committee  pur- 
chased it  at  the  sale  under  the  foreclosure  of  a  mortgage  which  formed 
part  of  his  personal  estate,  the  land  stilt  retained  the  diaracter  of  per- 
sonalty, and  the  committee  held  the  title  thereto  only  as  trustee. 

Report  confirmed,  with  costs,  and  referee's  fees  fixed  at  $200. 


LA  DUKE  T.  HUDSON  BIVSB  TELBPHONH  CO. 
(SnpRme  Courts  Appellate  DItIbIod,  Third  D^artment  December  30,  1909.) 

1.  Masisb  and  SEBTAm  d  124*)— Saix  Plage  to  Wobk— Obligation  or  Mas- 

TEB. 

A  telephone  company,  employing  a  lineman  to  remove  poles  because  a 
new  system  rendered  them  tmnecessary,  must  Inject  the  poles  below  the 
surface  of  the  ground,  In  furtherance  of  its  duty  to  furnish  a  safe  place 
to  work,  unless  the  duty  of  inspection  la  on  the  lineman. 

[Bd.  Note;— For  other  cases,  see  Master  and  Servant.  Cent  Dig.  ||  235. 
237,  238;  Dec.  Dig.  |  124.*] 

2.  Mastxb  and  Sbbvant  (J  235')— Injubt  to  Sebvant— Comtbibutoet  Nbqli- 

OSHCE. 

A  lineman,  employed  by  a  telephone  company  to  remove  poles  because 
a  new  system  rendered  them  unnecessary,  could  assume  before  climbing 
a  pole  that  the  company  had  Inspected  the  poles  beneath  the  surface  of 
tbe  ground,  unless  the  duty  of  Inspectiim  devolved  on  him  ^ther  by  bis 
ctHitract  or  by  tbe  company's  method  of  conducUng  Its  buslDess  to  his 
knowledge. 

TEd.  Note.— For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  SI  710- 
ra;Dec.  Dlg.i235.*J  , 

8.  BffABTEB  AND  SSBTAHT  (|  2S6*)— iNJUBT  TO  SlBVAHT— NEaUOXKCB-QDEB- 
XION  n»  JUBT. 

Where,  In  an  action  against  a  telephone  company  for  injuries  to  «  line- 
man while  working  on  a  defective  pole,  there  was  no  evidence  that  tbe 
lineman  was  instructed  to  In^iect  the  poles  beneath  the  surface  of  the 
ground,  and  he  showed  that  the  company  made  systematic  Inspections  of 
Its  poles  by  men  employed  for  that  purpose,  and  that  Its  linemen  did  not 
make  such  Inspection,  and  tbe  company  proved  that  the  linemen  made 
their  own  InspiBctlon,  and  that  the  lineman  had  been  employed  for  six 
months,  tbe  question  whethw  the  company  or  the  lineman  was  required 
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to  inspect  the  poles  was  for  the  Jury,  authorizing  a  recovery  only  on  e 
finding  that  It  was  the  dnty  of  the  company  to  make  the  Inspection. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Serrant,  Gent  Dig.  {  1029 
Dec.  Dig.  8  286.*] 

Appeal  from  Trial  Term,  Essex  County. 

Action  by  George  M.  La  Duke  against  the  Hudson  River  Telephone 
Company.  From  a  judgment  for  plaintiff,  and  from  an  order  denying 
a  new  trial,  defendant  appeals..  Reversed,  and  new  trial  granted. 

See,  also,  124  App.  Div.  106,  108  N.  Y.  Supp.  189. 

This  la  an  action  to  recoTer  damages  for  the  alleged  negligence  of  defend- 
ant, a  telephone  company,  resulting  In  personal  injuries  to  plaintiff.  He  was 
In  the  service  ot  the  defendant  as  a  lineman,  and  was  en^iged  In  remoTlng 
poles  of  one  of  the  d^etidant^  teleiAone  lines,  not  because  the  pedes  were 
old  and  worn  out,  but  because  defendant  had  Inaugurated  a  new  system,  and 
the  poles  were  tberefore  obsolete  and  unnecessary.  He  climbed  one  of  the 
poles,  and  cut  the  wires  which  extended  from  the  top,  when  the  pole  fell  with 
him,  causing  hla  Injuries.  The  direct  and  immediate  cause  of  the  accident 
was  the  rotten  condition  of  the  pole  beneath  the  snrface  of  the  ground,  which 
caused  it  to  break  at  that  point  when  deprived  of  the  support  of  the  extending 
wires  at  the  top.  Engaged  with  plaintiff  in  the  performance  of  this  work  was 
one  Hlgtn  to  whose  directions  plaintiff  was  subject,  but  who  was  not  present 
at  the  time  ot  the  acddttit  On  a  former  appeal  a  ^dgm^t  hereUi  In  favor 
of  plaintiff  was  revwsed  as  against  the  w<dght  of  evtdenc&  124  App.  Div. 
106, 106  N.  T.  Snpp.  189. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG.  SEW- 
ELL,  and  COCHRANE,  JJ. 

Weeds,  Conway  &  Cotter  (Thomas  B.  Cotter,  of  counsel),  for  ap- 
pellant. 

Fred  M.  La  Duke,  for  respondent. 

COCHRANE,  J.  In  fulfillment  of  its  duty  to  furnish  the  plaintiff 
a  reasonably  safe  place  in  which  to  work,  it  was  incumbent  on  defend- 
ant to  inspect  its  poles  below  the  surface  of  the  ground,  unless  it  had 
devolved  such  duty  of  inspection  upon  the  plaintiff  himself.  McGuire 
V.  Bell  Telephone  Company,  167  N.  Y.  208,  60  N.  E.  433,  62  L.  R- 
A.  437 ;  Riker  v.  New  York,  Ontario  &  Western  Railway  Company, 
64  App.  Div.  357,  72  N.  Y.  Supp.  168.  Whether  or  not  this  duty  of 
inspection  had  been  devolved  on  plaintiff  was  an  important  questi(Hi, 
towards  which  both  parties  directed  their  evidence.  Unless  the  devo- 
lution of  such  duty  on  the  plaintiff  had  taken  place,  either  by  his  con> 
tract  of  employment  wi^  the  defendant  or  .by  the  defendant's  method 
of  conducting  its  business  to  his  knowledge,  he  clearly  was  jtisti6ed 


question  had  been  inspected  beneath  the  surface  of  the  ground  by  the 
defendant  before  he  entered  upon  the  task  of  its  removal. 

The  evidence  shows  that  there  is  a  well-understood  method  of  mak- 
in|;  such  inspection  by  removing  the  dirt  from  the  base  of  the  pole  and 
injecting  into  it  some  sharp  instrument,  which  will  disclose  its  rot- 
ten or  decayed  condition,  if  such  exists.  There  is  no  evidence  that 
plaintiff  was  instructed  to  make  his  own  inspection.  He  introduced 
evidence  to  the  effect  that  the  defendant  made  systematic  and  periodi- 
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ca]  inspections  of  its  poles  by  men  detailed  for  that  purpose,  and  that 
its  linemen  in  working  on  poles  did  not  make  such  inspection  prior  to 
ascending  them.  The  defendant,  on  the  other  hand,  produced  evidence 
tending  to  show  that  the  linemen  made  their  own  inspection.  The 
district  foreman  of  Uie  defendant,  who  had  been  in  its  employ  for  13 
years,  testified: 

**It  is  a  practice  and  ciiBt(Hn  tor  each  man  to  test  tbe  pole  tor  himself.  VbMt 
has  been  tme  while  I  worked  for  the  company." 

Another  witness,  who  had  worked  for  the  defendant  a  number  of 
years  as  lineman,  both  as  foreman  and  member  of  a  gang,  and  who  had 
tested  poles  below  the  surface  of  the  ground,  testified  that  he  never 
saw  any  man  makii^f  tests  who  was  not  wortang  on  a  line.  Still  an- 
other witness,  who  ^d  served  the  defendant  for  20  ^ears  as  lineman, 
foreman,  and  district  manager,  and  who  was  familiar  with  tests  of 
telephone  poles,  testified  that  during  all  the  time  of  his  employment 
it  had  not  been  the  custom  or  practice  of  defendant  to  have  inspec- 
tions made,  except  by  the  men  working  on  the  line,  and  that  the  de- 
fendant had  never  made  inspection  of  its  poles  below  the  surface  of  the 
ground  from  time  to  time.  If  such  was  the  custom  of  the  defendant, 
the  plaintiff,  who  had  on  a  previous  occasion  been  in  its  employ  as  a 
lineman  for  six  months,  may  well  have  known  of  such  custom,  and  un- 
derstood therefrom  that  it  was  his  duty  to  make  his  own  inspection. 

Such  being  the  condition  of  the  evidence  relative  to  the  important 
question  as  to  which  party  had  the  duty  of  inspection,  the  learned 
trial  justice,  after  charging  the  jury  that  such  duty  primarily  rested 
on  the  defendant,  but  that  the  latter  claimed  that  such  duty  had  de- 
volved on  the  linemen,  continued  as  follows : 

"Now,  mu(A  of  the  erldeoce  In  thlB  case  has  been  bearing  on  that  subject; 
and  I  say  to  yon  that,  In  order  to  find  that  sach  was  the  fact,  you  must  find 
that  it  was  80  understood  between  tbe  d^endant  and  the  plaintiff.  If  the 
I^aintiff  noderstood  that  tbe  duty  of  InBpeCtlon  derolred  upon  him  as  part  of 
bis  doty  in  connection  with  bis  labors,  that  that  was  their  agreement  and  un- 
derstanding, tbea.  tbe  plaintiff  has  no  Btanding  in  court,  because  he  cannot 
complain  that  d^endant  had  neglected  him  In  regard  to  Inspection.  Now,  I 
am  going  to  say  to  yon  that  I  And  no  evidence  tliat  would  jnttity  yon  In  flad- 
ing  that  fact  It  may  be  that  Higgs  was  a  lineman.  It  may  be  that  Other  em- 
ployes have  held  that  relation  to  defendant.  But  Z  am  going  to  charge  yon 
that  there  Is  no  evidence  that  will  Justify  you  in  finding  that  fact;  ttiat  In 
hiring  the  plaintiff  and  setting  him  to  work  as  an  employg  of  the  defendant, 
there  are  no  facts  that  would  Justify  you  in  finding  that  tbe  duty  of  tmq>ection 
deroived  uptm  him."  < 

And  again,  in  response  to  one  of  defendant's  requests  to  charge,  tiie 

court  said: 

"I  hare  charged  you  that  there  is  no  fact  that  would  Justify  you  In  finding 
that  tbe  duty  of  Inspection  devolved  upon  plaintiff,  so  as  to  relieve  defendant 
of  that  duty." 

To  this  charge  an  exraption  was  duly  taken.  It  is  clear  from  the 
testimony,  reference  to  which  has  been  made,  &at  a  very  substantial 
question  of  fact  existed  as  to  this  important  question,  and  the  trial 
justice,  by  taking  that  question  from  the  jury  and  instructing  them 
unequivocally  that  the  duty  of  inspection  had  not  devolved  upon  plain- 
tiff, committed  a  highly  prejudicial  error.   Whatever  may  have  been 
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the  condition  of  the  record  on  the  former  appeal,  the  present  record 
leaves  no  doubt  that  the  jury,  rather  than  the  court,  should  have  de- 
termined on  which  party  the  duty  of  inspection  rested ;  and  it  makes 
no  difference  that  the  telephone  line  was  not  in  active  use,  although 
the  trial  justice  seemed  to  draw  such  a  distinction.  The  charge,  as 
made,  that  the  duty  of  inspection  rested  primarily  on  the  defendant, 
and  that  such  duty  had  not  be«n  devolved  by  it  upon  the  plaintiff,  was 
practically  tantamount  to  an  instruction,  as  matter  of  law,  that  the 
defendant  was  negligent,  because  there  was  no  cUim  by  the  latter  tiiat 
any  inspection  had  in  fact  been  made. 

The  judgment  and  order  must  be  reversed,  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event.  All  concur;  KEL- 
LOGG, J.,  in  result. 


HBTEKS  T.  SPANGENBBRO  &  McLBAN  00. 
(Suprone  Court,  Appellate  Term.  Decembw  29,  1900.) 

1.  Ooap<nAiioHs  (|  FoBKxon  GoBPOUTions— GEsnricATB  to  Do  Bubi- 

nss-OonrKACTS  or  RECEivEsa. 

Under  General  Corporation  Law  (I^aws  1890,  p.  1063.  c.  S63,  as  amended 
bj  Laws  1901.  pp.  267,  1326,  cc.  96,  638,  and  Laws  1904,  p.  1250,  c.  490)  | 
16,  making  TOld  all  contracts  entered  Into  by  a  foreign  corporation  within 
the  state  unless  a  certificate  authorizing  It  to  do  business  Is  obtained  from 
the  Secretarr  of  State,  contracts  mtered  Into  b7  recelvus  of  the  onpwa- 
tlon  are  valid,  tboogb  the  corporatism  did  not  comply  with  flie  section. 

[E^.  Note.— For  other  caseS)  see  Goiporatlons,  Cat  Dig.  H  2S40,  2S52 ; 
Dec.  Dig.  I  657.*] 

2.  CoRFOBATioNS  (|  673*)— FoBEioN  CoapoBATionB-<kirnnoATB  10  Do  Bnsi- 

HBsa — Contra  ere— Evidence. 

On  an  Issae  as  to  the  validity  of  a  contract  for  the  sale  of  goods,  made 
with  a  foreign  corporation  whlcAi  bad  not  complied  with  Oweral  Corpora- 
tion Law  (Laws  1890,  p.  1063,  c.  663.  as  amended  by  Laws  1901,  pp.  267, 
1326,  cc  96,  538,  and  Laws  1904,  p.  1250,  c  490)  8  16.  regalrlng  a  certiflcate 
from  the  Secretary  of  State  authorising  It  to  do  bnsineBs,  evldoice  held  to 
show  Uiat  the  contract  was  made  with  tiie  corporation,  and  not  wltb  Its 
recovers,  though  the  gooda  were  d^lrered  by  them. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  8  2G50;  Dec. 
Dig.  S  673.*] 

3.  COBPORATIONS  (8  ffi!^7*)>-F0BEION  COBPOSATIONS— CONTBACTS— VlOI^TION  OF 

Statute— RiGHTff  of  Receivebs. 

Where  a  contract  for  the  sale  of  goods,  made  with  a  foreign  corporation, 
was  void  because  of  failure  to  comply  with  Geoeiiil  Corporation  Law 
(Laws  1890,  p.  1063.  c.  563,  as  amended  by  Laws  1901,  pp.  267,  1326,  cc. 
96,  S88,  and  Laws  1904,  p^  1260,  c.  49(^  8  16.  requiring  such  corporation  to 
teke  out  a  certificate  authorising  it  to  do  business,  and  after  the  sale  and 
before  delivery  the  corporation  went  into  the  hands  of  receivers,  who  took 
possession  of  Its  property  and  delivered  the  goods,  there  could  be  no  re- 
covery for  the  goods,  on  the  theory  of  an  Implied  contract  with  the  re- 
ceivers to  pay  for  the  goods  received,  arising  out  of  the  receipt  and  ac* 
ceptance  of  the  goods  by  the  buyer. 

[Bd.  Note.— For  other  cases,  see  Corporations,  Cent.  Dig.  8  2642:  Dec. 
Dig.  |  .657.*] 
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4.  CoBPOUTTons  <M  tt)7*)— Fouiov  Compobations— Void  Coictbuts— DEnim 
TO  Statute. 

Oen«al  Coiporatlon  law  (taws  1890.  p.  1068,  c.  063,  as  amended  by 
taws  1901,  pp.  267, 1826,  cc:  96.  588.  and  Laws  19M,  p.  1250,  c.  490)  I  15. 
making  void  a  contract  for  tbe  sale 'Of  goods  entered  Into  b7  a  foreign 
corporation  which  has  not  procured  a  certificate  authorizing  It  to  do  busi- 
ness In  the  atat^  cannot  be  defeated  by  the  contention  that  It  Is  unjust  to 
allow  the  bnysr  to  eacape  payment  tor  goods  that  he  has  recelred  and  re- 
tained. 

[Ed.  Note^— For  other  cases,  see  Onporatlons,  Gent.  Dig.  I  2S^;  Dec. 
Pig.  I  6B7.*1 

Appeal  fn»n  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Henry  C.  Meyers  against  the  Spangenberg  &  McLean 
Company.  From  a  judgment  dismissing  the  complaint,  plaintiff  ap- 
peals. Affirmed. 

Ai^ed  befoK  GIEGERICH,  GOFF.  and  LEHMAN.  JJ. 

Olney  &  Comstock  (P.  H.  Van  Houten,  of  counsel),  for  appel- 
lant. ^ 

Kellogg  &  Rose,  for  respondent. 

GIEGERICH,  J.  The  action  is  by  the  assignees  of  the  receivers  of 
the  Pennsylvania  Tanning  Company,  a  foreign  corporation.  The 
complaint,  after  alleging  the  appointment  and  qualification  of  Court- 
right  and  others  as  receivers  of  the  Pennsylvania  Tanning  Company, 
a  Pennsylvania  corporation,  alleges  that  between  February  8,  1908, 
and  February  16,  1908,  both  dates  inclusive,  "the  said  receivers  sold 
and  delivered  to  the  defendant  merchandise  of  the  value  and  at  the 
agreed  price"  of  $95.60.  It  then  alleges  the  assignment  of  the  claim 
to  the  plaintijf.  The  answer  admits  the  appointment  and  qualificaticoi 
of  the  receivers,  and  denies  all  the  other  alle^tions  of  the  complaint, 
and  sets  up  as  a  separate  defense  that  prior  to  the  appointment  of  the 
receivers  the  defendant  had  entered  into  a  contract  with  the  Penn- 
sylvania Tanning  Company  for  the  merchandise  alleged  by  the  re- 
ceivers to  have  been  sold  by  them  after  their  appointment;  that  the 
defendant  never  received  or  accepted  any  merchandise  from  the  plain- 
tiff, or  the  receivers  of  the  Pennsylvania  Tanning  Company,  except  in 
aca>rdance  with  the  contract ;  and,  furthermore,  tlutt  the  latter,  at  the 
time  of  the  making  of  the  contract,  had  not,  in  accordance  with  the 
provisions  of  section  15  of  the  general  corporation  law,  procured  a 
certificate  from  the  Secretary  of  State  that  it  had  complied  with  all 
the  requirements  of  law  to  authorize  it  to  do  business  within  the  state 
of  New  York. 

The  Pennsylvania  Tanning  Company  never  obtained  the  certificaie 
from  the  Secretary  of  State  pursuant  to  section  15  of  the  general  cor- 
poration law  (Laws  1890,  p.  1063,  c.  563,  as  amended  by  Laws  1901, 
pp.  267,  1326  cc.  96,  538,  and  Laws  1904,  p.  1250,  c  490),  and  the  de- 
fendant contends  that,  since  recovery  was  sought  upon  a  contract  made 
within  the  state  by  a  foreign  stock  corporation  domg  business  herein, 
the  OMnplaint  was  pn^>erly  dismissed  upon  the  merits  by  the  trial  jus- 
tice because  of  the  fadure  to  comply  with  said  provisions.  The  said 
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section,  so  far  as  it  was  applicable  when  the  transaction  in  suit  arose, 
provided : 

"Sec.  15.  No  foreign  stock  corporation  other  than  a  moneyed  corporation 
shall  do  basinesB  In  this  state  without  having  flrat  procured  from  the  Secre- 
tary of  State  a  cwtiflcate  that  it  has  compiled  with  all  the  retialremrata  of 
law  to  anthorlze  it  to     bofllneas  in  this  state,  and  that  the  business  of  the 

<»rporation  to  be  carried  on  In  this  state  Is  such  as  may  be  lawfully  carried 
on  by  a  corporation  Incorporated  under  the  laws  of  this  state.  *  *  •  No 
foreign  stock  corporation  in  this  state  shall  maintain  any  action  in  this  state 
upon  any  contract  made  by  it  in  this  state  unless  prior  to  the  making  of  sach 
contract  it  shall  have  procured  such  certificate.  This  prohibition  shall  also 
apply  to  any  assignee  of  such  foreign  stock  corporation  and  to  any  person 
claiming  nnder  such  assignee  or  such  foreign  stock  corporation,  or  under 
either  of  them." 

The  plaintiff^  on  the  other  hand,  contends  that  the  said  section  is 
not  applicable,  for  the  reason  that  the  goods  in  question  were  sold 
by  the  receivers,  and  not  by  the  Pennsylvania  Tanning  Company.  It 
appears  from  the  evidence  that  the  latter  was  a  foreign  corporation 
organized  and  existing  under  the  laws  of  the  state  of  Pennsylvania, 
and  had  in  January,  1908,  an  office  for  the  trahsaction  of  business  in 
New  York  City  under  the  charge  of  one  Richard  D.  Uhthoff.  On  or 
about  January  ISth  of  the  same  year  Mr.  Uhthoff  had  an  interview 
with  Mr.  Spangenberg,  the  president  of  the  defendant  corporation, 
at  its  office  in  New  York  City,  at  which  he  stated  that  he  represented 
the  Pennsylvania  Tanning  Company,  and  he  was  ^ven  an  order  for 
13  dozen  tan  skivers  (the  goods  in  suit),  the  price  being  fixed  at  $96.50. 
About  10  days  after  this,  viz.,  on  January  28d,  three  receivers  were  ap- 
pointed in  Pennsylvania  for  the  Pennsylvania  Tanning  Company,  who 
<jualified  and  took  possession  of  its  property  in  the  state  of  Pennsyl- 
vania on  January  25th.  Early  in  February  Mr.  Courtright,  one  of  me 
receiiiers,  came  to  New  York  City,  and  he  testified  that  he  took  pos- 
session of  the  New  York  store,  and  appointed  XThthoff  as  the  agent 
of  the  receivers  to  take  charge  of  the  merchandise  in  New  York.  He 
further  testified; 

"I  then  told  him  to  ship  this  merchandise  back  to  Great  Bend.  He  told  me 
that  he  could  sell  some  of  the  merchandise,  as  the  Pennsylvania  Tanning  Com- 
pany had  agreed  to  sell  sncta  mercbandlBe  to  firms  in  New  York,  and  that  ttie 
flrms  In  New  York  bad  agreed  to  take  It,  and  that  they  would  still  take  it. 
Among  otiier  parties  that  he  mentioned  was  this  concern  of  Spangenberg  & 
McLean  Company,  the  defendant  herein.  I  directed  him  to  retain  enongli 
merchandise  to  sell  and  deliver,  among  others,  to  this  defmdant,  Spangen- 
1)erg  &  McLean  Company,  and  then  left  liim  in  poBBeasion  of  the  mfiRduuidlae 
as  representing  us  as  receivers." 

It  is  undisputed  that  one  lot  of  the  merchandise  was  delivered  to  the 
defendant  on  the  8th  day  of  February,  and  the  other  on  February  19th. 
Mr.  Courtright  further  testified  that  after  the  delivery  of  the  mer- 
chandise, and  some  time  in  the  latter  part  of  March,  he  called  at  the 
defendant's  office.  He  could  not  remember  who  it  was  he  saw  there; 
but  he  knew  that  he  called,  and  that  the  claim  was  not  paid.  He  identi- 
fied a  statement,  or  a  copy  thereof,  which  he  had  with  him  at  the  time. 
Mr.  Spangenberg,  the  defendant's  president,  testified  that  he  did  not 
see  Mr.  Uhthoff  again  until  two  or  three  weeks  after  he  gave  him  the 
order  for  the  skivers,  and  that  he  had  to  send  for  him;  that  he  next 
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saw  him  on  March  24th,  when  he  came  to  his  office,  accompanied  by  a 
deputy  sheriff,  who  had  a  warrant  of  attachment;  that  was  the  first  he 
knew  of  the  Pennsylvania  Tanning  Company  being  in  the  hands  o£ 
receivers ;  that  he  did  not  at  any  time  have  any  interview  with  Mr. 
Courtright,  and  never  saw  him;  and  that  from  the  time  he  gave  the 
order  for  the  goods  tmtil  the  latter  part  of  March,  when  the  deputy 
sheriff  came  in  with  Mr.  Uhthoff,  he  did  not  have  any  communication 
with  anybody  representing  the  Pennsylvania  Tanning  Company,  or 
the  receivers,  with  reference  to  this  sale.  The  foregoing  is  in  sub- 
stance the  entire  testimony  which  was  adduced  relative  to  the  question 
whether  the  contract  was  made  with  the  above-named  company,  or 
with  its  receivers. 

It  is  quite  manifest  that,  if  a  new  agreement  with  the  receivers  for 
the  purdiase  of  the  goods  could  be  shown,  tliere  would  be  no  necessi- 
ty for  proving  that  a  certificate  had  been  procured  in  cbnformity  with 
section  15  of  the  general  corporation  law,  as  would  be  the  case  if  the 
contract  was  made  with  the  Pennsylvania  Tanning  Company.  But, 
even  viewing  the  testimony  in  the  most  favorable  light,  no  contract 
with  the  receivers,  either  express  or  implied,  is  shown.  If  the  defend- 
ant had  known  of  the  appointment  of  the  receivers,  and  had  received 
the  goods  with  such  knowledge,  there  might  be  some  basis  for  the 
contention  that,  notwithstanding  the  original  contract  of  sale  was  mad^ 
by  the  Pennsylvania  Tanning  Company  with  the  defendant,  there  was 
an  implied  contract  by  the  latter  with  the  receivers.  But,  as  already 
stated,  it  was  more  than  a  month  after  the  delivery  of  the  last  lot  of 
merchandise  before  the  defendant  company  had  the  first  notification 
of  the  appointment  of  the  receivers.  Since  the  merchandise  was  re- 
ceived in  the  regular  course  of  business,  it  had  the  right  to  assume,  in 
the  absence  of  notice  to  the  contrary,  that  it  was  delivered  pursuant 
to  the  contract  made  on  January  ll^h  between  the  Pennsylvania  Tan- 
ning Company  and  the  defendant.  The  fact  that  Mr,  Courtright  at 
the  end  of  March  asked  some  one  in  tfie  defendant's  office  for  payment 
of  the  amotmt  claimed  to  be  due  adds  no  strength  to  the  plaintiff's  case- 
Such  demand  was  made  long  after  the  delivery  and  acceptance  of  the 
goods,  and,  besides,  was  only  an  act  which  the  receivers  would  natural- 
ly have  performed,  had  the  goods  been  sold  and  delivered  by  the  cor- 
poration prior  to  the  appointment  of  the  receivers. 

The  plaintiff  argues  that,  upon  the  receipt  and  accrotance  of  the 
goods  from  the  receivers,  the  defendant  became  liable  directly  to 
the  receivers  on  an  implied  contract  for  the  reasonable  value  thereof, 
even  though  the  Pennsylvania  Tanning  Company  made  an  agreement 
with  the  defendant  to  deliver  the  goods,  and  this,  irrespective  of 
whether  or  not  they  knew  they  were  taking  the  goods  from  the  receiv- 
ers, and  not  from  the  party  they  originally  contracted  with,  or,  stated 
in  another  form,  that  the  delivery  of  the  goods  by  the  receivers  gave 
them  a  cause  of  action  based  upon  the  delivery  and  acceptance  of  the 
same  for  the  reasonable  value  of  the  same.  We  do  not  think  this 
distinction  as  to  the  form  of  the  action  is  sufficient  to  defeat  the  inten- 
tion of  the  statute.  There  can  be  no  doubt  that,  when  the  receivers 
delivered  the  goods  to  the  defendant,  they,  as  successors  to  the  Penn- 
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sylvatiia  Tanning  Company,  were  only  completing  the  agfreement  made 
between  that  company  and  the  defendant.  Certainly  that  is  all  the 
defendant's  officers  supposed  was  being  done  when  it  received  the 
goods.  A  meeting  of  the  minds  is  essential  to  every  contract.  When 
one  person  accepts  goods  from  another,  the  law  implies  from  the  ac- 
ceptance an  agreement  on  his  part  to  pay  the  reasonable  value  therefor. 
But  no  such  a^ement  could  be  implied  from  the  acceptance  by  the 
defendant  in  this  case,  because  it  supposed  the  delivery  was  being  made 
by  the  Pennsylvania  Tanning  Company  pursuant  to  a  prior  agreement 
wherein  the  price  had  been  agi%ed  upon,  and  had  no  reason  to  sup- 
pose otherwise. 

Our  conclusion  is  that  the  only  cause  of  action  accruing  to  the  re- 
ceivers was  the  one  based  upon  the  agreement  between  the  Pennsylva- 
nia Tanning  Company  and  the  defendant,  which  they,  as  receivers  of 
such  company,  completed.  As  above  shown,  the  statute  expressly  pro- 
hibits a  recovery  under  the  (Hily  contract  upon  which  the  receivers,  or 
their  assignees,  were  entitled  to  recover,  and  it  follows  tiiat  the  com- 
plaint was  properly  dismissed. 

The  plaintiff  complains  that  it  is  unjust  to  allow  the  defendant  to 
escape  payment  for  goods  that  it  has  received  and  retained.  The  same 
objection  could  be  made  in  every  case  where  this  statute  is  enforced. 
The  Legislature  has  imposed  certain  requirements  upon  foreign  cor- 
porations as  a  prerequisite  to  carrying  on  business  in  this  state.  Until 
they  comply  with  such  requirements,  they  cannot  do  business  here,  ex- 
cept in  violation  of  law.  Wood  &  Selick  v.  Ball,  190  N.  Y.  217,  225,  83 
N.  E.  21,  23.  The  will  of  the  Legislature  must  be  enforced.  As  was 
said  in  the  case  just  cited: 

"It  la  suggested , that  a  recovery  ought  to  be  permitted,  If  possible,  because 
the  defendant  bad  the  goods,  and  It  is  equitable  tbat  she  should  be  compelled 
to  pay  for  them;  but  tbat  which  a  statute  prohibits  Is  not  equitable,  mud. 
as  was  said  below,  'the  logic  of  that  stigigeatlon  ml^t  do  away  with  the  statute 
in  every  instance.*"  « 

The  judgment  should  therefore  be  affirmed,  with  costs.  All  concur. 


EDWARD  THOMPSON  CO.  v.  BOUDIN. 
(Supreme  Court,  Appellate  Division.  Second  Department   December  30,  1909.) 

Sales  (|  93*)— Contbacts— ABANDORUEitT. 

A  publisher  of  a  set  of  law  books  for  delivery  In  Installments  as  pub- 
lished delivered  a  number  of  volumes  to  a  buyer  from  two  to  three  years 
after  the  publication  of  the  volumes.  The  buyer  refused  to  accept  them, 
on  the  ground  that  the  contract  bad  been  abandoned  by  the  publisher, 
s-iubsequently  the  publistaer  removed  the  books,  without  notifying  tbe 
buyer  that  he  would  be  held  llaMe  therefw,  or  that  the  books  would  be 
held  for  falm.  The  publisher  remained  silent  for  about  three  years, 
it  delivered  tiie  cWutAeteA  work.  The  buyer  refused  to  axxept  it  Held 
to  show  that  tbe  publisher  abandoned  the  contract 

[Ed.  Note. — For  other  eases,  see  Sales,  Dec.  Dig.  |  9B.*] 

Appeal  from  Trial  Term,  Suffolk  County. 

*For  oth«r  caaea  me  ■un«  topic  ft  S  ndmbbr  in  Dec.  a  Am.  Dies.  1907  to  date,  Jfc  Rep'r  Indexea 


Digitized  by  Google 


Sup.  Ct)  BDWABD  THOMPSON  OO.  T.  BOUDZN.  179 

Action  1^  the  Edward  Thompson  Company  against  Lonis  B.  Bou- 
din.  From  a  judgment  for  plaintiff,  defendant  appeals.  Reversed, 
and  new  trial  granted. 

Argued  before  HIRSCHBERG,  P.  T.,  and  WOODWARD,  RICH, 
THOMAS,  and  MILLER,  JJ. 

L.  B.  Boudin,  in  pro.  per. 

Louis  N.  Rowley,  for  respondent. 

THOMAS,  J.  On  March  12,  1899,  the  defendant  subscribed  for  a 
work  made  and  published  by  the  plaintiff,  to  wit,  the  American  and 
Ei^Hsh  Encyclopedia  of  Law,  second  edition,  "to  be  completed  in  not 
to  exceed"  33  volumes,  at  the  rate  of  $7.fiO  per  volume.  The  defend- 
ant gave  12  notes  of  $7.50  each,  payable  at  various  intervals,  and  $16 
in  cash,  for  the  10  ready  volumes,  which  included  $31  rent  for  the 
use  of  the  first  edition  thereof  pending  delivery  of  the  second  edition. 
The  10  volumes  were  duly  delivered  March  31,  1899,  volume  11  April 
19,  1899,  and  volume  12  July  29,  1899;  and  the  defendant  gave  the 
plaintiff  therefor  cash  $16  on  April  5,  1899,  $7.50  on  June  2,  1899,  and 
$7.50  on  July  19,  1899.  As  the  defendant  did  not  pay  duly,  the  plain- 
tiff sued  him,  in  August,  1901,  to  recover  $82.50  for  deliveries  of  vol- 
umes 1  to  12,  inclusive.  The  complaint  stated  11  causes  of  action,  of 
which  each  of  10  was  on  a  note  for  $7.50,  and  the  eleventh  set  out  the 
contract,  alleged  delivery  of  12  volumes  thereunder,  that — 

"def^daat  has  paid  tbe  plalntlfE  In  cash  and  notes  on  account  of  mid  tereral 
dellvCTles  the  sum  of  $113.50,  being  the  said  rental  of  $S1  In  fall,  and  the 
price  of  volumes  2  to  12,  both  inclnslTe,  of  the  second  edition,  and  there  re- 
iiiains  due  and  owing  from  tbe  def«idant  to  the  plalntltF,  by  reason  of  the 
matters  alleged  in  this  cause  of  action,  tbe  sum  of  |7.00,  with  Intwest  thereon 
from  March  81, 1899." 

Such  suit  was  to  collect  the  balance  due  for  the  price  to  be  paid  per" 
volume  for  the  books  or  the  notes  given  therefor.    On  October  15. 

1901,  the  plaintiff  stipulated  to  pay  in  installments  $99  in  settlement  of 
the  daim  in  the  action  and  costs ;  but,  failing  in  this,  judgment  was 
entered  on  November  20,  1902.  November  28,  1902,  the  judgment 
was  discharged  upon  payment  by  the  defendant.    On  December  4, 

1902,  plaintiff  shipped  to  defendant  volumes  13  to  17,  and  the  same 
were  delivered  to  the  defendant.  On  December  9,  1902,  defendant 
wrote  the  plaintiff  that  he  would  not  accept  the  boc^s,  "as  the  contract 
has  been  broken  by  you  and  abandoned  long  ago'*;  that — 

"the  books  will  remain  at  my  house  and  you  can  have  them  at  any  time  you 
will  call,  which  I  wish  yon  would  do  at  once,  as  the  ^>ace  In  my  house  Is  too 
valuable  to  keep  boxes  with  books  laying  around.'* 

On  December  11th  the  plaintiff's  attorney  wrote  the  defendant,  de- 
murring to  the  position  taken  by  him,  and  stating  that  if  he  did  not  re- 
consider, and  still  declined  payment,  "I  shall  have  to  advise  the  Ed- 
ward Thompson  Company  at  once  to  ship  you  up  to  issue,  and  bring 
suit."  Later  the  plaintiff  sent  for  and  took  away  the  books,  and  ac- 
knowlec^ed  receipt  of  them.  Nothing  occurred  thereafter  until  No- 
vember 24, 1905,  when  the  plaintiff  shipped  to  the  defendant  volumes 
13  to  32,  inclusive.  The  defendant  in  writing  repeatedly  advised  the 
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plaintiff  that  he  would  not  receive  the  books,  requested  their  removal, 
etc.  The  plaintiff  refused.  At  the  time  volumes  13  to  17  were  firet 
sent  to  defendant,  December  4,  1902,  volumes  18,  19,  20,  21,  and  22 
had  been  shipped  to  the  trade  and  were  withheld  from  the  defendant, 
and  were  not  shipped,  nor  tendered,  nor  was  there  any  suggestion  of 
the  same,  until  the  delivery  November  24,  1905,  when  volumes- 13  to 
32  were  sent.  At  such  date,  November  24,  1905,  volumes  18  to  32 
had  been  issued  as  follows;  Volumes  18  and  19  in  1901;  volumes 
20  to  22  in  1902 ;  volumes  23  to  25  in  1903 ;  volumes  26  to  29  in  1904; 
volume  30  in  May,  1906;  volume  31  in  June,  1905;  voltmie  32  in 
August,  1905. 

The  plaintiff  offers  no  justification  for  its  failure  to  deliver  volumes 
18  to  22  with  volumes  13  to  17  in  December,  1902,  and  seeks  to  justify 
its  failure  to  ddiver  volumes  18  to  32  until  1905  upon  the  ground  that 
the  defendant  had  refused  to  keep  volumes  13  to  17  and  had  notified 
plaintiff  that  he  regarded  the  contract  as  abandoned.  The  fact  is  that 
volume  13  was  shipped  to  others  on  October  30,  1899,  volume  14  on 
February  3,  1900,  volume  16  on  May  26,  1900,  volume  16  on  Septem- 
ber 10,  1900,  and  volume  17  on  December  26,  1900,  and  yet  there  is 
no  pretense  of  delivery  or  tender  of  delivery  to  the  defendant  until 
December  4,  1902,  and  excuse  for  this  is  sought  upon  the  ground  that 
the  defendaunt  was  in  default  uptm  his  payments  for  which  the  first 
suit  was  brought,  and  that  the  delivery  was  made  upon  the  payment 
of  the  judgment.  Therefore  at  this  point  two  questions  arise:  (1) 
Did. the  defendant  abandon  the  contract  before  the  last  and  final  de- 
livery ?  (2)  Was  the  defendant  in  default  at  the  time  of  the  last  de* 
livery  ? 

It  will  be  unnecessary  to  consider  the  second  inquiry.  When  the 
plaintiff  delivered  volumes  13  to  17,  the  defendant  wrote  it  that  the 
contract  had  been  abandoned  and  to  take  away  the  books.  The  plain- 
tiff denied  the  abandonment,  but  thereafter  took  away  the  bboks. 
Why  did  the  plaintiff  take  away  the  books?  I  find  no  e^lanation  of 
it,  no  justification  for  it,  no  legal  status  to  be  gained  by  it,  consistent 
with  the  plaintiff's  present  contention.  It  was  a  bare,  unconditional 
acknowledgment  that  it  would  yield  to  the  defendant's  claim  that  the 
contract  had  been  abandoned.  The  act  has  no  other  meaning.  The 
removal  was  not  qualified  by  notice  that  the  defendant  would  be  held 
for  the  books,  or  that  the  books  would  be  held  for  the  defendant.  The 
delivery  to  defendant  was  complete.  He  could  not  dispossess  himself 
of  the  books.  If  the  plaintiff  was  right,  it  was  a  fulfillment  of  its 
obligation,  and  yet  the  plaintiff  undid  Sie  delivery  and  took  the  books 
back,  and  thereafter  held  them  in  silence  for  some  three  years,  or  for 
aught  that  appears  sold  them  as  its  own,  and  now  claims  that  such  de- 
livery was  a  fulfillment,  or  at  least  that,  if  it  was  not,  their  delivery 
three  years  later  was  a  performance  on  its  part.  Whether  defendant's 
claim  that  plaintiff  had  abandoned  the  contract  was  or  was  not  valid 
is  immaterial.  It  was  made  after  long  delay  to  deliver.  The  plaintiff 
repelled  it,  refused  to  take  back  the  books,  and  then  took  them  back 
in  apparent  absolute  surrender  to  the  defendant's  claim.  Then  it  held 
the  books  for  years,  it  held  later  volumes  for  years,  and  held  them 
without  a  suggestion  that  it  was  holding  them  for  the  defendant,  and 
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after  a  time  that  would  usually  be  evidence  of  the  grossest  default 
suddenly  imposed  the  numerous  volumes  upon  the  defendant. 

I  regard  the  act  of  taking  back  volumes  13  to  17  as  irrefragable  ev- 
idence that  the  plaintiff  agreed  to  regard  the  contract  as  abandoned; 
and  that  its  years  of  silent  waiting  thereafter  superadd  to  the  conclu- 
sion that  there  was  such  abandonment.  The  plaintiff  created  the 
hocks,  its  time  to  complete  the  work  was  unlimited  in  time  by  the 
agreement,  the  usefulness  of  the  work  to  a  subscriber  was  in  some  de- 
gree dependent  upon  delivery  at  the  time  of  issue  of  each  volume,  its 
value  as  property  was  in  some  degree  impaired  by  delay,  and  yet  the 
plaintiff  waited  the 'expiration  of  its  own  appointed  time,  after  taking 
back  books  upon  the  defendant's  contention  that  the  contract  had  been 
ended  and  that  the  delivery  was  unauthorized,  and  then  delivered  the 
volumes  taken  back  and  the  many  long  before  issued,  and  asserted  that 
the  contract  was  in  full  life  and  that  the  delivery  was  in  full  perform- 
ance (HI  its  part 

This  judgment  should  be  reversed. 

Jndiment  reTersed,  and  new  trial  granted;  costs  to  abide  tbe  event  All 
concur. 


.CLEMINSHAW  T.  OOON. 

fSopreme  Court,  Appellate  Division,  Third  Department   December  80,  1909.) 

L  PuADiNo  (S  11*)— Complaint— Requisites. 

A  complaint  should  contain  a  plain  and  concise  statement  of  the  facts 
constituting  the  caase  of  action,  and  not  the  evidence  of  the  facts. 
[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  |  81;  Dec.  Dig. 

i  n.»] 

2.  PtBADiNO  (I  364*)  —  Ibbelevaitt  Ann  Redundant  Hattbb  —  Motion  to 

The  allegation  In  a  complaint,  charging  thaf  plaintiff  was  Induced  by 
false  repFPseiitations  to  surrender  bis  stock  and  bonds  of  a  corporation  In 
exchange  for  the  stock  of  a  new  corporation,  to  the  effect  that  some  of  the 
defendants  profited  by  the  representations  and  by  the  transfers  of  tlie 
stodc  and  bonds,  because  they  thereby  escaped  liability  as  Indorsers  for 
aae  of  the  corporaUons  which  merged  In  the  new  one.  Is  an  allegation  of 
evidentiary  facts,  and  will  be  strlclten  <m  mottoo  as  Irrelevant  and  re> 
dandant  matter. 

IE:d.  Note.— For  other  cases,  see  Pleading,  Gent  EMg.  H  llS6--Ud2;  Dec 
Dig.  1864.*] 

8.  PLEADIHO  (I  3<S*)  —  IBIELEVART  AND  RXDiniDAHT  MATTEB— "AOOBIIVED 

pAixr." 

A  party  Is  an  "as^rleved  party,"  within  Code  Civ.  Proc.  |  645,  authoriz- 
ing tbe  striking  out  of  Irrelevant  and  redundant  matter  contained  in  a 
pleading  on  motion  of  a  person  aggrieved,  where  such  irrelevant  or  re- 
dandant  matter  a^ieaTS  In  a  pleading  which  requires  an  answer  or  r^y. 

[Ed.  Note.— For  other  cases,  see  Pleadlnft  Gent  Dig.  |  1164;  Dec  Dig. 
IS6S.* 

For  other  definitions,  see  Worda  and  Fbrasea,  voL  1,  pp.  273-278;  voU. 
8,  pp.  7569,  7570.1 

Appeal  from  Special  Term,  Rensselaer  Cotmty. 

IkTMhtr  easM  sm  mbn  topic  a  i  nuunm  in  Dm.  A  Am.  DlgM.  1907  to  date,  ft  Rep'r  IndssM 
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Action  by  Charles  Cleminshaw  against  Daniel  W.  Coon  and  others. 
From  an  order  denying  the  motion  of  defendant  Daniel  W.  Coon  to 
strike  from  the  complaint  irrelevant  and  redundant  matter,  he  appeals. 
Reversed. 

It  u  alleged  In  tbe  complaint  tbat  plaintiff  was  a  Btod^bolder  and  bond- 
bolder  of  a  corporation  known  as  H.  C  Curtis  &  Company,  wblcb  stock  and 
bonds  were  worth  par,  and  tbat  the  Bald  corporation  was  prosperous,  with  es' 
sets  more  than  eqnal  to  its  liabilities,  and  making  a  profit  over  and  abOTe  all 
expenses;  that  tbe  defraidants,  with  oue  George  A.  Splcer,  were  officers  of 
«.  another  corporation,  known  as  International  Shirt  &  Collar  Company,  and,  ex- 
cepting the  defendant  Barch.  were  liable  by  indorsement  and  otherwise  for 
a  large  amount  of  the  obligations  of  tbat  corporation ;  that  both  of  said  cor- 
porations were  engaged  in  maDofaettiriDg  shirts,  collars,  and  cuffs  In  Troy, 
N.  Y. ;  that  defendants,  with  said  Splcer,  conspired  to  defraud  the  plaintiff, 
and  with  that  intent  formed  a  third  corporation,  known  as  Curtle,  Leggett  & 
Co..  and  proposed  tbat  the  other  two  corporations  should  transfer  all  their 
assets  to  the  new  corporation,  and  that  the  plaintiff  and  the  defendants  should 
exchange  their  stock  in  their  reiq)eeti7e  corporations  for  stock  of  the  new  cor- 
poration In  certain  proportions  as  specified  In  the  complaint ;  that  in  further- 
ance of  this  scheme  def^idantB  falsely  and  with  intrait  to  defraud  the  plaintiff 
represented  that  tbe  assets  of  said  International  Shirt  &  Collar  Company 
were  lately  in  excess  of  Its  liabilities,  which  representations  were  false,  and 
known  so  to  be  to  the  defendants  when  made;  that  in  furtherance  of  said 
scheme  and  conspiracy  to  defraud  tbe  plaintiff  the  defendants  fraudulently 
and  falsely  misrepresented  the  profits  of  said  International  Shirt  &  Collar 
Company,  and  caused  false  and  fraudulent  Inventories  to  be  made,  showing 
property  which  did  not  in  fact  exist,  and  falsified  the  books  of  tbe  said  cor- 
poration, whereby  experts  who  examined  the  same  in  behalf  of  the  plaintiff 
were  misled  as  to  the  financial  cmidltlon  of  said  corporation ;  that  in  reliance 
npon  said  false  representations,  and  In  Ignorance  of  the  truth  concerning  tbe 
same,  the  plaintiff  exchanged  his  stock  in  H.  G.  Curtis  &  Co.  for  stock  in  Cur- 
tis, Leggett  &  Ca,  to  which  latter  corporation  said  H.  C.  Curtis  &  Co.  trans- 
ferred all  Its  property;  that  said  stock  in  H.  C.  Curtis  &  Co.  was  of  great 
value,  whereas  the  stock  In  Curtis,  Lej^ett  &  Co.,  received  In  exchange  there- 
for, was  worthless;  tbat  the  plaintiff,  relying  upon  the  false  and  fraudulent 
representations  of  the  defendants,  surrendered  at  their  request  to  said  Curtis, 
L^ett  &  Co.  the  said  bonds  owned  by  him  and  Issued  by  said  H.  C  Curtis 
ft  Co..  and  In  exdiange  tbcrefbr  received  preferred  stock  of  Cnrtls,  Leggett  ft 
Co.,  which  was  worthless;  that  by  reason  of  tbe  foregoing  facts  the  plaintiff 
has  been  damaged  in  the' sum  of  $136,800,  for  which  sum  judgment  Is  de- 
manded. 

At  the  conclusion  of  the  all^atlons  of  tbe  complaint  appear  the  following 
allegations,  which  the  appellant  sought  to  eliminate  by  the  motion  resulting  in 
tbe  order  we  are  now  reviewing:  "The  defendants,  other  than  the  defendant 
Burch,  profited  by  all  said  false  and  fraudulent  representations,  and  by  said 
transfers  of  8to<^  and  bonds,  in  this  way:  One  George  A.  Splcer  and  the  de- 
foidanta  other  than  tbe  defendant  Burch  were  personally  liable  as  Indorsers 
upon  a  large  amount  of  business  paper  made  ^  Intomatlonal  Shirt  ft  Collar 
Company,  which  paper  said  International  Shirt  ft  Collar  Company  could  not 
pay  as  It  matured.  To  escape  liability  therefrom  the  defendants  entered  Into 
said  plan  and  scheme  to  form  the  corporation  Curtis,  Leggett  &  Co.,  which  be- 
cause of  its  coming  into  possession  of  H.  C.  Curtis  &  Go.'s  assets  would  have 
and  did  have  tbe  reputation  of  being  a  wealthy  and  prosperons  concern.  The 
defendants  induced  some  of  tbe  creditors  holding  the  notes  of  International 
Shirt  ft  Collar  Company,  indorsed  as  aforesaid  by  the  defendants,  to  surrender 
said  notes  and  to  aceevt  In  their  place  notes  made  by  Curtis,  Leggett  ft  Co., 
without  any  Indorsemoit:  Other  indorsed  notes  of  International  Shirt  ft  G<^- 
lar  Company  were  paid  ^tb  cash  borrowed  on  unindorsed  notes  of  Curtis, 
ILeggett  ft  Co.  In  this  way  said  Splcer,  Coon,  and  Leggett  escaped  liability 
for  their  indebtedness  as  Indorsers  for  International  Shirt  &  Collar  Company, 
which  they  could  not  bare  done,  except  oy  some  sncb  fraudulent  scheme  as 
that  set  forth  herein." 
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Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG,  SEW- 
ELL,  and  COCHRANE,  J  J. 

WiiUam  H.  HoUister,  Jr.,  and  Geoi^  H.  Taylor,  Jr.,  for  appellant. 
G.  B.  Wellington,  for  respondent. 

COCHRANE,  J.  The  matter  sought  to  be  stricken  from  the  com- 
plaint is  claimed  to  be  justifiable  as  constituting  a  motive  for  the  al- 
leged fraudulent  conspiracy.  Whether  or  not  it  would  be  admissible 
as  evidence  on  the  trial,  it  clearly  has  no  place  in  the  pleading.  A  com- 
plaint should  contain  a  plain  and  concise  statement  of  the  facts  consti- 
tuting the  cause  of  action,  and  not  the  evidence  of  those  facts.  This 
complaint  was  complete  before  the  allegations  which  are  the  subject 
of  criticism.  The  insertion  of  these  evidentiary  facts  in  the  complaint 
does  not  affect  the  question  of  their  admissibiUty  as  evidence  at  the 
trial.  If  admissible  as  evidence,  they  do  not  lose  that  quality  because 
of  an  omission  to  plead  them,  and  good  pleading  requires  that  they 
should  not  be  thus  stated. 

It  is  quite  true  that  the  mere  presence  of  irrelevant  or  redundant 
matter  in  a  pleading  does  not  justify  a  motion  to  strike  such  matter 
from  the  pleading,  under  section  545  of  the  Code  of  Civil  Procedure. 
It  must  also  appear  that  the  moving  party  is  "aggrieved  thereby."  The 
tendency  of  recent  decisions,  however,  is  to  the  effect  that  a  party  is 
aggrieved,  within  the  meaning  of  said  section  545,  when  such  irrele- 
vant or  redundant  matter  appears  in  a  pleading  which  requires  an  an- 
swer or  reply.  Chittenden  v.  San  Domingo  Improvement  Company, 
125  App.  Div.  855,  110  N.  Y.  Supp.  148;  Hamilton  v.  Hamilton,  124 
App.  Div.  619,  109  N.  Y.  Supp.  221 ;  Schroeder  v.  Post,  3  App.  Div. 
411,  38  N.  Y.  Supp.  677;  Schroeder  v.  Young,  49  App.  Div.  640,  63 
.\.  Y.  Supp.  110.  As  stated  in  the  case  last  cited,  when  a  plaintiff 
pleads  his  evidence,  the  defendant  is  "a  person  aggrieved"  by  such 
statements  of  evidence  when  he  is  required  to  admit,  deny,  or  ignore 
them  in  an  action  at  law.  It  may  be  that  he  cannot  deny  them,  and  a 
plaintiff  is  not  at  liberty  to  thus  embarrass  bis  adversary;  or  to  place 
him  in  the  dilemma  of  determining  for  himself,  at  his  peril,  whether 
he  should  deny  allegations  which  are  clearly  immaterial  as  matter  of 
pleading,  or  whether  he  may  safely  ignore  them;  and  when  such  is 
the  case  the  defendant  is  aggrieved,  and  may  require  such  immaterial 
allegations  to  be  stricken  from  the  complaint. 

The  order  must  be  reversed,  with  $10  costs  and  disbursements,  and 
the  motion  granted,  with  $10  costs.   All  concur. 
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BAKEB  et  aL  T.  DUFF  et  aL 
(Sni^rane  Coart,  Appellate  Dtrtelon,  Second  Department  December  80^  1900.) 

1.  ETIDENOB  (I  B92*)— WBIQHT— EVIDBNOE  GiVBN  BT  Adtebse  Pabtt. 

Where  an  answer  of  defendant's  grantors  In  a  prior  action  In  the  fed- 
eral conrt  was  admitted  in  plaintiffs  action  of  ejectment,  and  received 
generally,  It  was  In  the  case  for  all  purposes,  and  Iniurod  to  the  benefit  of 
defendants,  as  well  as  plaintiffs. 

[Ed.  Note.— For  otber  cases,  see  Brldence,  Cent  Dig.  |  2420;  Dec;  Dls- 
S  592.*] 

2.  Ejectment  (|  16*)— Soubcb  or  Tnxx— Posbesbion. 

Where  the  parties  to  an  ejectment  salt  did  not  claim  through  a  com- 
mon source  of  title,  and  plalntlCFs  did  not  trace  their  title  back  to  the 
sorerelgn,  they  conld  not  recover,  without  proof  of  actual  possession  in 
plaintiff,  or  bia  predecessor  In  title,  at  some  time  prior  to  defmdant^a  poe* 
session. 

[Ed.  Note.— For  otiier  cases,  see  Ejectment  Cent  Dig:  H  80-41;  Dec. 
Dig.  I  16.*] 

8.  Advbbsb  PossEssion  (|  13*)— Tun. 

'Actual  adverse  p<W8e8sion  by  defendants  their  predecessors  in  title 
for  more  than  SO  years  continuously,  without  being  qpestloned  or  at- 
tacked, was  anfflcloit  to  confer  title. 

'  [Ed.  Note^For  other  cases,  see  Adverse  Possession,  Cent  Dig.  H  1SS- 
76 ;  Dec;  Dig.  1  IB.*] 

4.  LmiTATioir  ow  Actions  ^  80*)— Rbcovebt  or  Beai.  Pbopbbtt. 

Where  the  right  to  possession  of  the  premises  In  controversy  by  plaln- 

tifTs  testator,  If  he  had  any,  accrued  on  March  24,  183S,  and  he  died 
June  4,  1887,  his  right  of  action  was  barred  by  limitations  prior  to  bis 
death,  and  bis  death  did  not  create  a  new  right  of  possession  In  hla  dev- 
isees. 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent  Dig.  I 
424;  Dec.  Dtg.  |  80.*j 

6.  LiMiTATioK  or  Actions  fli  105*)— Burden  or  Proof, 

Where,  In  ejectment,  the  statute  of  limitations  wss  pleaded  and  formed 
one  of  the  Issues  tendered.  It  was  Incumbent  on  plaintiffs  to  give  some 
evidence  that  the  cause  of  action  was  not  barred. 

[Ed.  Note.— For  other  cases,  see  limitation  of  Actions.  Cent.  Dig.  U 
711-716;  Dec.  Dig.  i  105.*] 

Appeal  from  Trial  Term,  Richmond  County. 

Action  by  Theodore  Baker  and  others  against  Mary  E.  Duff  and  an- 
other. From  a  judgment  dismissing  the  complaint,  and  from  an  order 
denying  a  motion  for  a  new  trial,  plaintiffs  appeal.  Affirmed. 

Argued  before  WOODWARD,  TENKS.  BURR,  RICH,  and  MIL- 
LER, JJ. 

Frank  Hendrick  (Ernest  M.  Garbe,  on  the  brief),  for  appellants. 

Charles  E.  Hill,  for  respondents. 

RICH,  J.  The  plaintiffs  base  their  right  to  possession  upon  a  title 
derived  under  the  last  will  of  their  deceased  father,  John  Bal«r  (ad- 
mitted to  probate  December  2,  1887),  who,  it  is  claimed,  derived  title 
thereto  from  Jeremiah  Baker  and  wife  on  March  2^,  1838.  It  is  not 
shown  that  either  of  the  plaintiffs,  or  any  of  their  predecessors  in  title, 
ever  had  actual  possession  of  the  premises  in  dispute.  The  defendants 

*FW  otiUr  casM  mm  sanu  topic  ft  |  huhbbb  Id  Dec.  ft  Am,  Digs.  1907  tit  dat^  ft  Rflp*r  Indues 
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claim  title  through  a  conveyance  from  Emma  H.  Griffith,  Ella  H. 
Post,  and  Minnie  Van  Riper,  on  July  18,  1890,  under  which  deed  they 
entered  into  immediate  possession,  which  they  have  since  retained. 
Adverse  possession  and  the  statute  of  limitations  are  both  pleaded  in 
defendants'  answer. 

The  plaintiffs  put  in  e^dence  a  certified  copy  of  a  portion  of  the 
answer  of  the  defendants*  grantors  in  an  action  brought  against  them 
in  the  federal  courts  by  James  H.  Hatfield  and  others,  verified  on  April 
23,  1894,  This  evidence,  being  offered  and  received  generally,  is  in 
^  case  for  all  purposes,  and,  being  offered,  as  is  contended,  for  the 
benefit  of  the  admissions  it  contains  favorable  to  the  plaintiffs,  it  in- 
ores  to  the  benefit  of  the  defendants  as  well.  People  ex  rel,  Perkins 
V.  Moss,  187  N.  Y.  410,  428,  80  N.  E.  383,  11  L.  R.  A.  (N.  S.)  528. 
It  appears  that  one  Jacob  Hatfield,  the  grantor  of  defendants'  grant- 
ors, was  in  possession  of  the  premises  in  1876  under  a  devise  contained 
in  the  will  of  one  Mary  Wood,  a  tax  deed,  and  a  deed  from  Samuel 
Sneden,  the  surviving  husband  of  a  daughter  of  the  testatrix,  and  ten- 
ant 1^  curtesy  of  the  premises;  that  Hatfield,  on  May  6,  1890,  con- 
veyed the  premises  to  the  grantors  of  the  defendants ;  and  that  under 
said  deed  the  latter  entered  into  the  possession  of  the  property.  When 
the  plaintiffs  rested  their  case,  the  defendants  moved  to  dismiss  the 
complaint  upon  the  grounds  that  they  had  failed  to  make  a  case,  and 
that  their  cause  of  action  was  barred  by  the  statute  of  limitations, 
which  motion  was  granted. 

I  think  the  learned  trial  justice  was  clearly  right  in  his  disposition 
of  the  case,  for  three  reasons : 

First.  There  was  no  proof  in  the  case  that  the  i)arties  derived  their 
rights  through  a  common  source  of  title,  and  title  in  the  plaintiffs  was 
not  traced  back  to  the  sovereign.  Under  such  conditions  I  understand 
the  rule  to  be  that  plaintiff,  in  an  action  of  ejectment  against  defend- 
ants in  possession,  cannot  recover  without  proof  of  actual  possession 
in  himself  or  his  'predecessors  in  title  at  some  time  prior  to  the  pos- 
session of  the  defendant.  Greenleaf  v.  B.,  F.  &  C.  I.  Ry.  Co.,  141  N. 
Y.  395.  36  N.  E.  393. 

Second.  The  plaintiffs  had  shown  that  the  defendants  and  their 
predecessors  in  title  had  been  in  the  actual  possession  for  more  than 
30  years  continuously,  and,  so  far  as  the  evidence  shows,  such  posses- 
ion had  never  been  questioned  or  attacked. 

Third.  The  right  to  possession  of  the  premises  of  plaintiffs'  tes- 
tator, John  Baker,  if  he  had  any,  accrued  when  he  took  his  conveyance 
on  March  24th,  1838.  He  died  June  4,  1887.  The  statute  of  limita- 
tHMis  had  barred  an  action  by  him  29  years  before  his  death.  His 
death  created  no  new  right  of  possession  in  his  devisees,  for  the  stat- 
ute had  fully  run  against  him  in  his  lifetime.  Messinger  v.  Foster, 
115  App.  Div.  689,  101  N.  Y.  Supp.  387.  His  will  does  not  mention 
the  property  in  dispute,  or  assert  any  rights  in  it,  but  in  general  terms 
gives  and  devises  his  entire  estate  to  his  children.  The  statute  of  limi- 
tatioiis  being  pleaded  and  forming  one  of  the  issues  tendered,  it  was 
incumbent  upon  the  plaintiffs  to  give  some  evidence  showing  that  the 
cause  of  action  was  not  barred.  Hulbert  v.  Nichol,  20  Hun,  454,  457; 
U.  S.  Trust  Co.  V.  Stanton,  76  Hun,  32,  27  N.  Y.  Supp.  614;  Burdick 
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V.  Hicks,  29  App.  Div.  205,  207,  51  N.  Y.  Supp.  789;  Masou  v.  Henry, 
152  N.  Y.  529,  539,  46  N.  E.  837. 
The  judgment  must  be  affirmed,  with  costs. 


PEOPLE  ex  rel.  LINDEMANN  T.  BINGHAM.  Police  Com*r. 
(Supreme  Coart,  Appellate  DirUlon,  Second  Department  December  80, 1009k) 

1.  Mandauus  (I  76*)— Pboceedino  as  Involving  Title  to  Office. 

In  mandamus  to  compel  restoration  of  a  police  captain  to  hts  position, 
from  wbicb  it  Is  claimed  be  was  arbitrarily  removed  wltbout  authority 
and  placed  on  tlie  roll  of  the  pension  fund,  his  title  to  office  Is  not  InTtdved, 
and  mandamus  will  He. 

[Ed.  Note.— For  other  cases,  see  Mandamus,  Cent.  TAg.  |i  15&-100 ;  Dec. 
Dig.  S  76.»] 

2.  Municipal  Oobpobations  (|  18S*)— Pouci  Couuibsionkb— Fowkb  of  Be- 

hoving Aged  Officers. 

Greater  New  York  Charter  (Laws  1901.  p.  154,  c.  466)  !  355,  provides  that 
on  their  own  application  members  of  the  police  force  of  the  age  of  55, 
aft«r  serving  20  years  or  more,  may,  and,  on  the  certificate  of  Incapacity 
by  police  surgeons,  memlwrs  of  any  age  who  have  served  such  time  diall. 
by  order  of  the  commissioner,  be  retired  and  placed  on  the  pension  roll : 
that  members  of  the  age  of  55  who  have  served  35  years,  and  members 
who  are  honorsbly  discharged  soldiers  or  sailors  In  the  late  Civil  War, 
and  shall  have  reached  the  age  of  60,  or  served  20  years,  shall  be  so 
retired  on  tbelr  own  applications,  "and  the  said  commissioner  may  In  like 
manner  relieve  and  dismisa  from  the  service  and  place  on  the  roll  of  the 
police  pension  fund  and  grant  and  award  a  pension  to  any  member  of 
said  force  other  than  an  honorably  discharged  soldier  or  sailor  of  the 
Mexican  or  )ate  Civil  War  who  shall  have  reached  the  age  of  sixty  years.** 
Held,  that  the  quoted  provision  did  not  give  the  commissioner  arbi- 
trary power  of  removal,  where  a  member  reached  the  age  of  60,  bnt  was 
still  In  full  vigor  and  desired  to  remain  in  the  service. 

[Ed.  Note. — For  other  cases,  see  Hnniclpal  Corporations,  Dec.  DlK.  I 
185.*] 

Appeal  from  Special  Term,  Kings  County. 

Mandamus  by  the  People,  on  the  relation  of  Ernest  Lindemann, 
against  Theodore  A.  Bingham,  as  Police  Commissioner  of  the  City 
of  New  York.  From  an  order  denying  relator's  motion  for  a  per- 
emptory writ  commanding  defendant  to  restore  relator  to  his  position 
of  captain  of  police,  relator  appeals.  Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  BURR, 
JENKS,  and  MILLER,  JJ. 

W.  M.  K.  Olcott  (Terence  J.  McManus,  on  the  brief),  for  appellant. 

James  D.  Bell,  for  respondent. 

WOODWARD,  J.  We  are  of  the  opinion  that  the  title  of  the 
relator  to  office  is  not  the  question  at  issue  here,  and  that  the  return 
does  not  show  a  condition  of  facts  which  makes  inappropriate  a  writ 
of  mandamus.  We  pass,  therefore,  to  the  consideration  of  the  ques- 
tion of  whether  the  relator  has  been  legally  removed  from  the  office  o£ 
captain  of  police.  It  is  not  claimed  that  the  relator  was  in  any  manner 
incapacitated  for  the  duties  of  his  office,  or  that  he  has  been  guil^  of 
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any  misconduct,  but  the  power  to  arbitrarily  remove  him  from  office 
is  claimed  to  be  found  under  tiie  provisions  of  section  355  of  the 
Greater  New  York  Charter  (Laws  1901,  p.  164,  c.  466);  it  being 
conceded  that  the  relator  has  reached  the  age  of  60  years.  If  this  is 
the  proper  construction  to  be  placed  upon  section  355  of  the  Greater 
New  York  Charter,  then  the  whole  current  of  law  in  respect  to  offi- 
cials of  this  character  has  been  changed,  and  it  becomes  important  to 
examine  the  question  closely.  The  section,  in  so  far  as  it  is  material 
to  the  question  here  presented,  reads  as  follows : 

**Any  member  of  the  police  force  being  of  the  age  of  flfty-flve  years  who  has 
or  shall  have  performed  duty  on  such  police  force  as  aforesaid  for  a  period  of 
twenty  years  or  upwards,  upon  his  own  application  In  writing,  may,  or  upon 
a  certificate  of  so  many  of  the  police  surgeons  as  the  police  commissioner  may 
require,  showing  a  memt>er  of  whatever  age  who  has  served  twenty  years  Is 
permaSently  disabled,  physically  or  mentally  so  as  to  be  unfit  for  duty,  shall, 
by  order  of  the  police  commissioner,  be  relieved  and  dismissed  from  said  force 
sDd  service  and  placed  on  the  roll  of  the  police  pension  fund,  and  awarded  and 
granted,  to  be  paid  from  nld  pension  fund,  an  annual  pension  during  his  life- 
time of  a  Bum  not  less  than  one-half  of  the  full  salary  or  compensaHon  of  such 
member  so  retired;  and  any  member  of  the  police  force  who  has,  or  shall  have 
performed  duty  on  any  such  force  aforesaid,  for  a  period  of  twenty-five  years 
or  upwards,  being  of  the  age  of  fifty-five  years,  or  any  member  of  any  such 
police  force  who  is  an  honorably  discharged  soldier  or  sailor  from  the  army 
and  navy  of  the  United  States  In  the  late  Civil  War,  who  shall  have  reached 
the  age  of  sixty  years,  or  any  such  soldier  or  sailor  who  has  performed  duty 
un  any  such  force  for  a  period  of  twenty  years,  upon  his  own  application  In 
writing,  provided  there  are  no  charges  against  him  pending,  must  be  reeved 
and  dlsmlased  from  said  force  and  service  by  tiie  d^wrtmoit  and  placed  on  the 
roll  of  the  police  pension  fund  and  awarded  and  granted,  to  be  paid  from  said 
pension  fund,  an  annual  pension  during  bis  lifetime  of  the  sum  not  less  than 
one-half  of  the  full  salary  or  compensation  of  such  member  so  retired;  and 
the  said  commissioner  may  in  like  manner  relieve  and  dismiss  from  the  serv- 
ice and  place  on  the  roll  of  the*poHce  pension  fund,  and  grant  and  award  a 
pension  to  any  memiier  of  said  force  other  than  an  honorably  discharged, 
Mldier  or  sailor  of  the  Mexican  or  late  CivU  War  who  shall  have  reached  the 
age  of  aUtty  years." 

The  portion  set  forth  in  italics  is  the  part  of  the  statute  under  wlych 
the  power  of-  removal  is  claimed. 

It  would  be  strange  if  the  Legislature,  in  providing  a  scheme  for  the 
rewarding  of  those  who  had  faithfully  served  the  municipality  and 
the  state,  should  include  in  the  same  section  a  provision  for  visifing  a 
hardship  upon  a  member  who  had  retained  his  vigor  and  capacity, 
and  who  was  at  the  time  fully  competent  to  earn  his  full  compensation, 
and  unless  the  language  imperatively  demands  this  construction  it  Will 
not  be  given  this  effect  in  this  court.  The  whole  pension  scheme  is  a 
beneficial  scheme  to  the  individual  members  of  the  force.  It  is  ex- 
tended to  them  as  a  favor  under  certain  conditions  set  forth  in  the 
statute,  and  to  say  that  the  Legislature  has  intended  to  give  an  arbitra- 
ry power  of  removal  to  the  commissioner,  when  a  member  of  the  police 
force  has  reached  the  age  of  60  years,  in  full  vigor  and  full  of  the  de- 
sire for  service,  is  to  impute  an  absurdity  to  those  whom  the  people 
have  selected  as  their  representatives,  and  is  to  impose  a  burden  upon 
the  pension  fund  which  it  was  never  intended  to  bear.  There  is  no 
reason  why  a  man  who  has  been  on  the  police  force  up  to  the  age  of 
60  years,  and  -who  is  then  fully  competent  for  the  discharge  of  his 
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duties,  should  be  placed  upon  the  roll  of  the  pension  fund.  The  fact 
that  he  has  been  able  to  retain  his  position  raises  the  presumption  that 
he  is  a  faithful  officii;  and  if  his  healUi  is  good,  his  strength  unim- 
paired and  his  mind  clear,  what  reason  is  there  for  making  him  in 
effect  a  public  charge  against  his  will,  while  a  new  man  is  placed  in  his 
position  to  earn  the  full  salary?  Clearly,  jf  the  Legislature  had  in- 
tended that  men  were  to  be  retired  after  reaching  60  years  of  age,  it 
would  have  made  this  intention  clear  in  those  parts  of  the  statute 
specially  dealing  with  removals  from  office,  and  not  included  it  as  a 
part  of  a  benevolent  scheme,  designed  to  take  care  of  those  who  had 
grown  old  in  the  servi«,  or  who  had  suffered  the  loss  of  mind  or 
health  in  the  policing  of  a  great  municipality.  Indeed,  if  we  read  the 
whole  of  the  pension  scheme,  as  set  forth  m  the  statute,  we  shall  be 
irresistibly  led  to  the  conclusion  that  the  statute  itself  negatives  the 
construction  contended  for  by  the  defendant.  For  instance,  section 
354  provides  that  the — 

"police  commlBsloner  shall  have  power,  in  bis  discretion,  to  retire  and  dismiss 
from  niemberalilp  In  ttie  said  police  force,  and  thereupon  to  grant  penfllons  to, 
as  hereinafter  provided,  any  member  of  the  police  force  of  said  city  who 
shall  have  become  disabled,  physically  or  mentally,  or  superannuated  by  age 
BO  as  to  be  unfit  for  [>oIlce  duty,"  etc. 

And  subdivision  4  of  the  same  section  provides  for  a  pension  to — 
"any  such  member  of  the  said  police  force  who  shall,  after  ten  years  and  lew 
than  twenty-five  years*  membership  In  any  such  police  force,  become  super- 
annuated, by  age,  permanently  Insane  or  mentally  Incapacitated,  or  disabled 
physically  or  mentally,  bo  as  to  be  unfitted  or  unable  to  perform  full  police 
duty  by  reason  of  snch  disability  or  disease  contracted  without  misconduct  on 
his  part,  a  sum  not  to  exceed  one-half  nor  less  than  one-fourth  of  his  rate  of 
compensation  per  annum." 

And  then  the  next  section  provides,  as  suggested  in  the  subheading, 
"when  members  of  force  entitled  to  pension,"  etc.  The  whole  theory 

of  the  pension  provision  is  that  it  is  to  take  care  of  those  who  have  be- 
come incapacitated  during  their  term  of  service,  not  that  it  is  to  afford 
ai^pportunity  for  arbitrarily  dismissing,  men  from  the  service  who 
have  earned  the  right  to  stay,  and  who  are  still  competent  for  police 
service. 

That  this  is  the  true  construction  is  made  even  more  evident  by  read- 
ing the  provisions  of  section  300  of  the  charter,  which  provides,  in 
reference  to  the  police  commissioner,  that  he — 

"shall  have  power  and  is  authorized  to  adopt  rules  and  relations  ftir  the  ex- 
amination, bearing,  Investigation  and  determination  of  charges  made  or  pre- 
ferred against  any  njember  or  members  of  the  said  police  force,  but  no  member 
or  members  of  the  police  force  except  as  otherwise  provided  in  this  chapter 
shall  be  fined,  reprimanded,  removed,  snspended  or  dismissed  from  the  police 
force  until  written  charges  shall  have  been  made  or  preferred  against  blm  or 
th'em,"  and  that  "any  member  of  the  police  force  who  may  hereafter  become 
Insane  or  of  unsound  mind,  so  as  to  be  unable  or  unfit  to  perform  full  police 
service  or  dnty,  may  be  removed  and  dismissed  fnun  the  police  force  by  the 
commissioner." 

But  there  is  no  mention  of  a  power  of  removal  for  reaching  the  age 
of  60  years,  and  the  only  authority  under  section  355  is  "in  like  man- 
ner" to  "relieve  and  dismiss  from  the  service"  one  who  has  reached  the 
age  of  60  years.  Section  355  primarily  relates  to  the  ri^ts  possessed 
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by  the  members  of  the  pcdice  force,  while  the  preceding  section  relates 
to  the  powers  of  the  police  commissioner,  and  the  clause  which  de- 
clares that  the  commissioner  "may  in  like  manner  relieve  and  dismiss 
from  the  service  and  place  on  the  .roll  of  the  police  pension  fund,  and 
grant  and  award  a  pension  to  any  member  of  said  force  *  *  *  who 
shall  have  reached  the  age  of  sixty  years"  relates  back  to  the  power  of 
the  commissioner,  who  in  his  discretion  may  "retire  and  dismiss  from 
membership  in  the  police  force,  and  thereupon  grant  pensions  to,  as 
hereinafter  provided,  any  member  of  the  police  force  of  said  city  who 
shall  become  disablaj,"  or  becoming  superannuated,  which  gives  the 
commissioner  jurisdiction  to  relieve  and  dismiss,  and  unless  this  fact 
is  made  to  appear^  by  the  written  request  of  the  member  of  the  force, 
or  by  the  certificate  of  the  police  surgeons,  there  is  no  power  of  re- 
moval vested  in  the  commissioner,  except  in  the  cases  provided  for 
by  section  300  of  the  charter,  which  was  dealing  with  the  power  of  re- 
moval for  the  welfare  of  the  force,  and  which  includes  all  cases  which 
are  not  entitled  to  pensions.  To  force  a  pension  upon  a  man  who  is 
concedediy  fully  competent  to  discharge  the  duties  of  the  office,  and 
who  is  willing  to  continue  in  the  'service,  merely  that  some  other  indi- 
vidual may  ,]x  given  an  office,  is  contrary  to  the  public  policy  of  this 
state  as  outlined  in  its  statutes  and  decisions  of  its  courts,  and,  whil& 
the  Legislature  might  provide  differently,  this  result  ought  not  to  be 
reached  by  judicial  construction. 

The  obvious  intent  of  the  Legislature  was  to  permit  members  of  the 
police  force  who  had  reached  the  age  of  60  years  to  apply  for  relief 
from  further  service  and  to  receive  a  pension  whenever  in  the  judg- 
ment of  the  police  commissioner  such  relief  was  justified ;  that  is,  at 
60  years  of  age,  if  the  member  of  the  police  force  deemed  himself 
superannuated,  he  was  to  be  permitted  to  ask  for  relief,  and  the  ccrni- 
missioner  was  authorized,  in  his  discretion,  to  grant  it.  But  this  is  far 
from  the  granting  of  a  power  to  the  commissioner  on  his  own  motion 
to  compel  the  retirement  of  a  faithful  and  competent  man  who  wanted 
to  perform  his  duties.  This  would  not  be  in  a  like  manner,  but  in  a 
very  unlike  manner  from  anything  known  to  the  police  department 
under  the  statutes ;  for  in  no  case  is  there  an  arbitrary  power  to  dis- 
miss from  the  force,  or  to  grant  a  pension.  Moreover,  the  commis- 
sioner is,  by  the  terms  of  section  351  of  the  Greater  New  York  charter, 
made  the  trustee  of  the  police  pension  fund,  and  it  is  clearly  the  duty 
of  a  trustee  to  preserve  the  fund,  and  not  to  impose  burdens  upon  it 
which  are  not  necessary  to  the  carrying  out  of  the  true  intent  and  pur-  ■ 
poses  of  the  Legfislature  in  providing  the  fund;  and  to  arbitrarily 
exercise  a  discretionary  power  for  no  other  purpose  than  to  increase 
the  charges  upon  this  fund,  where  the  beneficiary  was  abundantly  able 
to  discharge  all  the  duties  of  his  office  for  years  to  come,  would  be  an 
abuse  of  the  discretion  vested  in  such  trustee,  which  ought  not  to  be 
tolerated. 

The  order  appealed  from  should  be  reversed,  and  the  relator  should 
be  restored  to  his  office. 

Order  reversed,  with  $10  costs  and  dlsbnrflementB,  and  relator  restored  to 
his  c^ofe  All  concur,  exgept  JENKS,  X,  taking  no  part 
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LANDSBEBO  &  GO.  v.  HBIN  CONST^  OO.  et 
(Sapreme  Court,  Airpellate  Dlvtslon,  Second  Department  Deoeatbet  SO,  1900.) 

1.  MEc'nAHics'  LiEHS  a  46*)— MxTEBUi.  ruBHia&KD— Material  Affltuto  <m 

Contract. 

Where  lamber  furnished  by  a  materialman  was  of  the  same  kind  and 
quality  as  called  for  by  the  contract,  It  will  be  considered  as  having  beeu 
delivered  on  the  contractt  tboagh  the  alsea  were  smaller  than  covered 
by  It. 

[Ed.  Note. — For  other  cases,  see  Mechanics'  Ltois,  Dec.  Dig.  |  45.*] 

2.  Mechanics'  Lienb  (S  210*)— Waiveb— Extension  of  Credit. 

The  right  to  a  mecbanl<^s  lien  Is  not  waived  by  ext&ision  of  credit,  on- 
less  the  time  of  payment  is  extended  beyond  that  within  which  an  action 
niay  be  commenced  to  enforce  the  lien. 

TEd.  Note.— For  other  cases,  see  Medianlcs'  Liens,  Cent  Dig.  |  384; 
Dec.  Dig.  S  210.*] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Landsberg  &  Co.  against  the  Hein  Construction  Company 
and  others.'  From  a  judgment  establishing  a  mechanic's  lien  against 
property  of  the  defendant  named,  in  favor  of  another  defendant,  cer- 
tain defendants  appeal.  Affirmed. 

-  Argued  before  HIRSCHBERG,  P.  T.,  and  WOODWARD,  MII^ 
LER,  JENKS,  and  THOMAS,  JJ. 

Samuel  Silbiger,  for  appellants. 

Frank  M.  Avery  (Henry  W.  Eaton,  on  the  brief),  for  respcmdent 

WOODWARD,  J.  The  respondent,  Buckley,  WoodhuU  &  Bums, 
a  corporation,  is  a  mechanic's  henor,  having  filed  a  notice  of  lien, 
prior,  to  the  lien  of  plaintiff,  for  a  balance  due  for  lumber  and  timber. 
This  corporation  was  made  a  party  defendant,  answered,  and  set  up 
its  lien,  and  asked  for  a  foreclosure  thereof,  and,  in  the  alternative,  for 
a  personal  judgment  against  the  defendant  Hein  Construction  Com- 
pany, the  owner  of  the  real  property  and  the  purchaser  of  the  lumber. 
The  plaintiff  and  certain  other  defendants  did  not  appear  upon  the 
trial,  and  the  questions  determined  related  to  the  respondent's  lien 
^^inst  the  premises  of  the  defendant  the  Hein  Construction  Com- 
pany and  those  claiming  under  such  company. 

In  April,  1906,  the  Hein  Construction  Company  was  engaged  in  the 
construction  of  27  houses  on  real  estate  owned  by  it,  and  the  respond- 
ent Buckley,  Woodhull  &  Bums  made  a  written  proposition  for  the 
furnishing  of  lumber  and  timber  to  be  used  in  the  work,  the  de- 
tails of  which  are  unnecessary  to  the  determination  of  the  questions 
presented  upon  this  appeal.  This  proposition  gave  the  prices  of  the 
materials  to  be  furnished,  and,  as  to  some  of  Uiese,  the  quantity  was 
not  mentioned,  except  that  it  apparently  contemplated  furnishing  so 
much  as  was  found  necessary  for  the  several  houses.  There  is  no  dis- 
pute that  the  respondent  furnished  the  materials  mentioned  in  such 
proposition  upon  the  order  of  the  Hein  Construction  Company  to  an 
amount  aggregating  $10,868.05,  and  that  there  was  paid  on  account  of 
such  deliveries  the  sum  of  $9,609.04,  leaving  a  balance  of  $1,259.01, 
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and  for  this  amount  the  respondent's  lien  was  filed  on  the  17th  day  of 
May,  1907.  On  the  18th  day  of  March,  1907,  the  Hein  Construction 
Company  gave  to  tiie  respondent  its  two  promissory  notes,  indorsed 
by  A,  H.  Hein,  treasurer  of  the  company,  these  notes  beingf  payable, 
respectively,  on  the  18th  day  of  May,  1907,  and  the  28th  day  of  May, 
1907 ;  but  these  notes  were  never  in  fact  paid. 

The  principal  question  litigated,  and  the  one  which  in  our  opinion 
must  determine  this  appeal,  is  whether  the  last  delivery  of  materials 
was  made  less  than  90  days  before  the  filing  of  the  mechanic's  lien,  and 
this  questi(»i  has  been  determined  by  the  court  below  in  favor  of  the 
respondent  There  is  no  dispute  that  deliveries  were  made  from  time 
to  time  under  the  provisions  of  the  proposition  submitted  by  the  re- 
spondent, tiie  first  delivery  having  be^  made  on  the  24th  day  of  April, 
1906,  and  the  evidence  clearly  justified  the  finding  of  the  learned  court 
below  that  there  was  a  delivery  of  materials  under  such  proposition 
as  late  a%  the  23d  day  of  March,  1907;  such  materials  having  been 
receipted  for  by  the  superintendent  of  construction  employed  by  the 
Hein  Construction  Company,  and  a  portion  of  it  being  shown  to  have 
been  actually  used  in  the  work  then  under  way  upon  the  houses  men- 
tioned in  such  proposition.  It  is  true  that  in  the  receipt  given  for  the 
materials  received  on  the  23d  day  of  March,  1907,  the  sites  are  smaller 
than  those  mentioned  in  the  pnnwsition;  but  it  is  of  yellow  pine  of  the 
same  quality  therein  mentioned,  and  at  the  same  price,  and  it  would 
be  a  refinement  of  reasoning,  not  justified  in  a  tribunal  which  seeks 
to  do  justice,  to  hold  that  this  latest  delivery  was  not  made,  as  had 
those  which  preceded  it,  in  the  fulfillment  of  the  respondent's  proposal. 
This  being  established,  that  the  last  delivery  was  made  on  the  33d  day 
of  March,  1907,  the  90  days  allowed  by  the  statute  in  which  a  lien 
may  be  filed,  did  not  expire  until  the  21st  day  of  June,  1907,  while  the 
notes  which  had  been  given  in  payment  of  this  claim  were  due  and 
payable  during  the  month  of  May,  1907,  and,  those  notes  never  having 
been  paid,  could  not  operate  as  a  waiver  of  the  respondent's  right 
to  file  his  lien  oa  the  17th  da>;  of  May,  1907 ;  for  the  law  is  well  estab- 
lished that  the  right  to  acquire  a  mechanic's  lien  will  not  be  waived 
by  the  extension  of  credit,  unless  the  time  of  payment  is  extended  be- 
yond the  time  within  which  an  action  must  be  commenced  to  enforce 
the  lien.  Happy  v.  Mosher,  48  N.  Y.  313,  319 ;  Mott  v.  Lansing,  57  N. 
Y.  112,  115;  Matter  of  Froment,  125  App.  Div.  647,  649,  109  N.  Y. 
Supp.  1073 ;  P.  I.  Co.  v.  Hopatcong  &  Musconetcong,  127  N.  Y.  206, 
212,  27  N.  E.  841 ;  Woolf  v.  Schaefer,  103  App.  Div.  567,  573,  93 
N.  Y.  Supp.  184,  and  authorities  there  cited. 

The  judgment  appealed  from  should  be  affirmed,  with  costs.  All 
concur. 
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WBTAND  et  al.  T.  PARE  TEEtRACE  CO.  et  «1. 
.  <Siipreine  Court,  Appellate  DItI^od,  Second  DciMirtment  December  SO,  1900.) 

1.  IBTEBEST  (I  37*)— Rate— Ajpteb  Default. 

Upon  the  mortgagee's  electiOD  under  tbe  mortgage  that  tbe  principal 
should  become  due  upon  tbe  mortgagor's  detenlt  In  paymrat  of  Interest, 
Interest  was  thereafter  to  be  determined  at  the  legal  rate  as  for  damages 
for  breach  of  contract 

[Ed.  Note.— For  other  cases,  see  Interest  Cent  Dig.  |  77;  Dec.  Dig.  | 
87.*] 

2.  Reference  <|  102*)— GoimsuATioir  of  Refobt^Necessttt, 

The  report  of  .a  referee  appointed  to  compute  the  amonnt  due  mast 
be  submitted  to  the  court  fOr  conflrmatlon. 

[Ed.  Note.— For  other  cases,  see  Reference,  Gent  Dig.  1 181% ;  Deck  Dig- 
I  102.*] 

3.  HOBIGAOES  Q  803*}— DlSCHABGlC— TEMOn  OF  PAmiTr— TXHB  OF  TuriMBB. 

The  mortgagor  was  not  bound  to  acc^t  a  tender  <m  tbe  nunlsace  debt 
made  after  foreclosure  proceedings  were  begnn  upon  default 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  K  88%  886;  Dec. 
Dig.  S  302.*] 

4.  OosTB  (I  190*)— DiscBsnoN  OF  Cousr— nuE  roB  ALLOWAncB— Allow A3TCX 

IN  IMTB&LOCUTOBT  DECBEE. 

The  matter  of  ailowances  was  wholly  within  tbe  trial  courts  discretion 
when  It  entered  tbe  flnal  judgment  In  mortgage  foreclosure  procee^ngs. 
and  it  could  then  allow  coflts,  etc.,  though  they  were  not  Included  In  the 
interlocutory  Judgment 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent  Dig.  |  7^;  Dec.  Dig:  | 
199*1 

Appeal  from  Special  Term,  Queens  County. 

Action  by  Henry  Weyand  and  another  against  the  Park  Terrace 
Company,  impleaded  with  others.    From  a  judgment  for  plaintiffs, 
and  from  an  interlocutory  judgment  and  order  of  reference,  and  from 
an  order  granting  an  additional  allowance,  the  defendant  named 
peals.  Affirmed. 

Argued  before  HIRSCHBERG.  P.  J.,  and  WOODWARD,  BURR. 
JENKS,  and  MILLER,  JJ. 

Emil  Schneeloch,  for  appellant. 

Frederick  S.  Jackson,  for  respondents. 

JENKS,  J.  This  appeal  is  by  a  defendant  in  an  action  to  foreclose 
a  mortgage  upon  real  estate.  The  referee  to  compute  allowed  interest 
at  the  rate  of  per  centum  per  annum  until  September  26,  1907, 
and  interest  thereafter  at  the  rate  of  6  per  centum  per  annum.  The 
appellant  contends  that,  as  the  rate  named  in  the  obligation  was  per 
■cent,  the  allowance  of  interest  at  6  per  cent,  was  erroneous.  It  was 
expressly  agreed  in  the  obligation  that  the  whole  of  the  principal  sum 
shoiUd  become  due  after  default  in  the  payment  of  interest,  taxes,  or 
assessments.  There  was  default  in  the  payment  of  interest  whereupon 
the  plaintiffs  elected  on  September  25,  1907,  that  the  principal  sum 
should  become  due  and  payable  immediately.  This  was  their  right. 
Noyes  v.  Qark,  7  Paige,  179,  32  Am.  Dec.  620;  Valentine  v.  Van 
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Wagner,  37  Barb.  60 ;  Noyes  v.  Anderson,  184  N.  Y.  at  page  180,  26 
N.  E.  316.  21  Am.  St.  Rep.  657;  Bennett  v.  Stevenson,  53  N.  Y.  608; 
Thomas  on  Mortgages  (2d  Ed.)  §  228.  Thereafter  interest  was  to  be 
cast  by  way  of  danuiges  for  breach  of  the  contract,  and  hence  at  the 
legal  rate.  If  the  obligation  had  been  to  pay  interest  until  the  principal 
sum  was  paid,  then  the  rate  determined  in  the  obligation  must  have 
obtained  until  the  contract  was  merged  in  the  judgment.  O'Brien  v. 
Young,  95  N.  Y.  428,  47  Am.  Rep.  64 ;  Sanders  v.  L.  S.  &  M.  S.  Ry. 
Co.,  94  N.  Y.  641 ;  Hamilton  v.  Van  Rensselaer,  43  N.  Y.  244;  Ferris 
V.  Hard,  135  N.  Y.  354,  32  N.  E.  129. 

It  is  contended  that  such  computation  was  not  within  the  power  of 
the  referee.  His  duty  was  to  compute  the  amount  due  which,  of 
course,  included  any  certain  interest.  This  contention  involves  the 
proposition  that  either  he  could  not  compute  any  interest  or  that  he 
must  compute  the  wrong  interest.  The  referee  was  appointed  to  in- 
form the  court,  and  his  report  must  have  been  submitted  to  it  for  con- 
firmation. Swarthout  v.  Curtis,  4  N.  Y.  416.  The  court  thereupon 
had  full  control  of  the  question  (Austin  v.  Aheame,  61  N.  Y.  6),  and, 
indeed,  th^  appellant  asked  it  to  consider  it  de  novo.  When  the  court 
confirmed  the  report,  it  became  the  judgment  of  the  court. 

The  defendant  was  credited  with  $605  paid  into  court.  But  it  also 
insists  that  it  is  entitled  to  a  further  credit,  also  of  $605,  in  conse- 
quence of  a  tender.  But  that  tender  was  attempted  to  be  made  after 
this  action  had  been  begun,  and  hence  the  plaintiff  was  not  required  to 
accept  it.  Rosche  v.  Kosmowski,  61  App.  Mv.  23,  70  N.  Y.  Supp. 
216 ;  Malcolm  v.  Allen,  49  N.  Y.  448. 

It  is  further  contended  that  the  plaintiffs  are  not  entitled  to  costs 
or  allowance,  in  that  no  costs  were  included  in  tiie  "interlocutory  judg- 
ment" of  March  13,  1909.  The  matter  of  costs  and  allowances  was 
wholly  within  the  power  of  the  Special  Term  when  it  entered  the  final 
judgment  of  June  5,  1909,  and  whether  it  gave  costs  and  an  allowance 
in  supposed  constraint  to  the  said  "interlocutoi^  judgment,"  or  in  the 
exercise  of  its  discretion,  we  think  that  its  action  was  right  in  all  re- 
spects. 

Hie  judgments  and  the  order  are  affirmed,  with  costs.  All  concur. 


PITMAN  T.  SMITH  et  aL 

(Snpreme  Court,  Appellate  DlTlslon,  Second  Department  December  30,  1908.) 

L  Tkhanot  in  CouKOH  (I  28*)— BxscuTiOH  (S  158*)— CoujconoN  or  Rents  bt 
On  Textast— LnoT  or  Onm  Tenantb. 

Where  fme  tenant  In  otnnmoa  oMIecti  all  the  rantB,  the  other  tenants 
bare  a  lien  on  hla  Intereat  In  the  land  for  thedr  share  of  the  rent ;  so  that 
■ale  of  his  Interest  on  execution  asalmt  him  be  stayed  till  their 
equttiee  are  adjusted. 

[Ed.  Note.— ^Vvr  other  cases,  see  Tenancy  In  Cionimon,  Dec.  Dig.  |  28;* 
Execution,  Dec.  Dig.  |  IBS.*] 
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2.  BzBCOTion  a  168*V-8tat— HonOH. 

Wbere  one  tenant  In  mnnnion  oollecte  all  the  rent,  and  a  co-tenant 
gets  Jadgmoit  for  his  share,  stay  of  the  execution  thereon  against  the  In- 
terest of  the  former  In  the  land  btid  In  common,  to  whldi  the  othw  ten- 
ants are  mtltled.  tUl  the  equities  itf  all  tiie  tenants  In  common  an  ad- 
justed, may  be  had  order  on  motion  In  a  salt  for  partition  pending  In 
the  same  court 

[Ed.  Note.— For  other  cases,  see  Execution,  Dec  Dig.  i  168.*] 

Bnrr,  J.,  dissenting. 

Appeal  from  Special  Term,  Dutchess  County. 

Action  by  Reginald  £.  A.  Pitman  a^inst  Caroline  A.  Smith  and 
others.  From  an  order  entered  on  motion  of  defendant  Smithj  plain- 
tiff appeals.  Affirmed. 

Argued  before  WOODWARD,  JENKS.  BURR,  RICH,  and  MIL- 
LER, JJ. 

D.  P.  Morehouse,  Jr.,  for  appellant 
Allison  Butts,  for  respondent 

JENKS,  J.  For  a  number  of  years  E.  Pitman,  one  of  four  tenants 
in  common,  collected  all  rentals  from  the  realty  without  accountii^  to 
his  co-tenants.  In  January,  1909,  the  co-tenant,  R.  Pitman,  began  an 
action  in  this  court  against  the  said  E.  Pitman  to  recover  a  money 
judgment  for  his  share  of  such  rentals;  and  subsequently,  in  the  same 
month,  he  began  this  action  in  the  said  court  for  a  partition  of  the  said 
realty.  The  defendant  Smith,  also  a  co-tenant,  in  her  answer  to  the 
partition  suit,  asserted  her  lien  for  her  part  of  the  rents  collected  by  £. 
Pitman.  E.  Pitman  suffered  default  in  the  first  action,  and  three 
months  after  the  partition  action  was  begun  R.  Pitman  entered  judg- 
ment and  proceeded  to  advertise  the  interest  or  share  of  the  said  E. 
Pitman  for  sale  in  satisfaction  of  his  execution.  Thereupon  the  said 
defendant  Smith,  on  notice,  obtained  an  order  in  this  action  that  stays 
R.  Pitman  and  the  sheriif  from  such  sale  until  all  of  the  rights  of  the 
parties  are  adjudicated  in  this  partition  action.  R.  Pitman  appeals 
from  that  order. 

It  appears  from  R.  Pitman's  affidavit  that  the  rentals  collected  and 
unaccounted  for  are  in  excess  of  the  value  of  the  share  or  interest  of 
E.  Pitman  in  the  realty.  Inasmuch  as  the  co-tenants  had  equitable 
liens  upon  the  undivided  share  of  E.  Pitman,  which  could  be  enforced 
while  the  premises  were  held  in  common  (Hannan  v.  Osborn,  4  Paige, 
336;  Scott  v.  Guernsey,  ^0  Barb.  163,  s.  c.  48  N.  Y.  106;  Kingsland 
v.  Chetwood,  39  Hun,  602),  I  think  that  the  order  was  right  In  Beck 
V.  Kallmeyer,  42  Mo.  App.  563,  the  court  say: 

"Our  opinion  Is  that  each  tenant  In  common  is  not  only  vested  with  the ' 
title  to  his  undivided  interest  In  the  common  estate,  but  each  holds  a  contin- 
gent interest  in  the  entire  title,  until  all  equities  relating  to  the  tenancy  are 
adjusted.  Thus,  if  one  tenant  has  made  necessary  and  lasting  ImprovementB 
on  the  common  estate,  or  has  paid  the  taxes  legally  assessed  against  It,  he 
will  hold  the  title  of  his  co-tenants  until  he  is  relmbuteed ;  or,  If  the  property 
has  passed  descent;  and  one  of  the  heirs  has  received  advancmnents,  he 
must  account  for  the  advancemoits,  and  the  other  heirs  will  hold  his  tltie, 
until  their  respective  Interests  can  be  equalized  in  a  partition  proceeding; 
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or,  as  In  this  case,  If  one  tenant  collects  more  than  bis  sbsn  ot  the  rants,  hli 
co-tenant  wUl  be  entitled  to  aemand  and  recelre  from  him  his  portl<»  of  the 
tents,  and  be  will  be  sdaed  of  the  entire  titles  nntU  this  egDlttUe  dAim  Is 
settled.  This  Is  substantially  tbe  doctrine  of  the  Supreme  Coarts  of  the 
states  of  Indiana  (Peck  v.  WHUams,  113  Ind.  2S6  [IS  N.  B.  270] ;  Folts  t. 
Wert,  lOe  Ind.  4(H  [2  N.  B.  9S0]),  PennsylTanla  (McCandleas*  Apfiial,  98  Pa. 
489),  and  New  York  (Scott  t.  Quemsey.  48  N.  Y.  106)." 

The  court  then  quotes  from  the  case  of  Peck  v.  Williams,  supra,  as 
follows: 

**Credltora  of  one  tenant  In  common  can  only  enforce  their  claims  against 
the  debtor's  Interest  in  tbe  common  estate,  snbject  to  all  tbe  equitable  inter- 
ests of  the  other  tenants  therein.  Each  holds  tbe  title  as  security  for  the  ad- 
justment of  all  equities  as  betweoi  himself  and  the  other  tenants,  and  a  judg- 
ment creditor  of  one  toiant  In  common  can  no  more  compel  the  other  toiants 
to  surrmder  tbe  security,  which  they  hold,  without  regard  to  tiidr  equities, 
than  the  t«iant  bimstif.  In  that  respect  tbe  rl^ts  ctf  tenants  In  common  an 
anslocoas  to  those  of  partners  In  partnership  property.  One  tenant  in  com- 
mon cannot,  b^  a  sale  or  Incumbrance  of  his  Interest,  defeat  any  antecedent 
rlfl^t  growing  out  of  tbe  co-t«iancy,  which  could  liaye  bem  enfinced  In  favor 
of  his  co-tenant  In  a  proceeding  for  an  equitable  partltlcm,  or  A>r  the  apeclfle 
performance  of  a  contract"  • 

Although  a  tenant  has  his  statutory  remedy  (section  1666,  Code  of 
Civil  Procedure),  in  Scott  v.  Guernsey,  48  N.  Y.  106,  supra,  it  is  said : 

"Tbe  remedy  for  rents,  by  one  tenant  In  common  against  another  under  the 
statute,  by  an  action.  Is  cumulative,  and  does  not  bar  tbe  equitable  adjust- 
m«it  of  them  on  a  partition  In  equity.  1  Rev.  Bt  [Ist  Bd.]  p;  700  fpt.  2,  c  1, 
tit.  SI  i  ^  The  rents,  on  a  partition,  are  a  Hen  upon  tbe  shares  or  interest  of 
any  co-tenants  from  whom  they  may  be  due." 

See,  too,  Knapp  on  Partition,  p.  160. 

I  think  that  this  court  is  committed  to  the  proposition  that  the  Spe- 
cial Term  had  power  to  make  this  order.  Post  v.  Banks,  67  App.  Div. 
187,  73  N.  Y.  Supp.  696.  In  that  case  the  question  of  power  was  raised 
on  the  printed  points  of  the  appellant. 

Hie  order  is  affirmed,  with  $10  costs  and  disbursements. 

WOODWARD,  RICH,  and  MILLER.  JJ.,  concur, 

BURR,  J.  (dissenting).  I  agree  with  the  other  members  of  the  court 
that  the  defendant  Caroline  A.  Smith  is  entitled  to  relief  restraining 
the  plaintiff  from  proceeding  to  a  sale  under  execution  issued  under 
the  judgment  recovered  by  him,  but  I  think  that  she  has  mistaken  her 
remedy.  Her  remedy  is  by  an  action  to  enjoin  him  from  so  proceed- 
ing, in  which  action  proper  security  ma^  be  given  to  indemnify  the 
plaintiff  for  his  damages  in  being  restrained  from  enforcing  his  legal 
lien  in  case  it  appears  that  she  has  no  equitable  Hen.  Confusion  seems 
to  have  arisen  in  the  language  of  many  decisions  by  reason  of  the  fact 
that  the  distinction  between  a  stay  of  proocedings  in  an  action  and  an 
order  enjoining  the  prosecution  of  another  action  is  not  kept  in  mind. 
An  order  staying  proceedings  in  an  action  as  the  result  of  a  motion 
must  be  made  in  the  action  sought  to  be  stayed.  It  cannot  be  made  in 
another  action.  If  the  purpose  of  the  motion  is  to  prevent  the  prosecu- 
tion of  another  action  by  some  one  not  a  party  to  it,  such  relief  must 
be  1^  injunction  in  an  indq>endent  action  where  by  formal  prayer 
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such  relief  is  demanded.  Belasco  Co.  v.  Klaw,  98  App.  Div.  74,  90 
N.  Y.  Supp.  693 ;  Gilroy  v.  Everson-Hickok  Co.,  130  App.  Div.  307, 
105  N.  Y.  Supp.  188.  In  each  of  the  cases  cited  by  the  respondent,  ei- 
ther the  application  was  by  injunction  (Pike  v.  Mechanics'  &  Traders* 
Bank,  81  Hun,  78,  30  N,  Y.  Supp.  952),  or  the  motion  was  made  in  the 
action  which  was  sought  to  be  stayed  (Dolbeer  v.  Stout,  139  N.  Y. 
486,  34  N.  E.  1103),  or  the  question  of  power  was  not  passed  upon.  In 
Ryan  v.  Benjamin,  128  Am.  Div.  SI,  112  N.  Y.  Supp.  441,  a  motion 
was  made  in  the  Supreme  Court  to  stay  proceedings  in  the  Surrogate's 
Court.  The  order  granting  the  motion  was  reversed  on  the  merits,  and 
it  was  therefore  unnecessary  to  consider  the  question  of  power.  In 
Burlingame  v.  Parce,  12  Hun,  149,  it  does  not  appear  in  which  action 
the  motion  was  made.  In  Post  v.  Banks,  67  App.  Div.  187,  73  N.  Y. 
Supp.  696,  the  question  of  power  was  not  discussed  in  the  opinion, 
although  it  seems  to  have  been  raised  in  the  briefs  sutHnitted  on  the 
argument.  The  later  decisions  on  the  subject  are  those  which  I  have 
cited,  and  I  think  th^  should  be  followed. 

I  think,  therefore,  because  of  the  mistaken  remedy,  that  the  order 
appealed  from  should  be  reversed,  without  prejudice  to  an  action  to 
enjoin  the  plaintiff  from  proceeding  under  his  judgment,  or  to  a  mo- 
tion for  a  temporafy  injunction  therein,  in  which  pn^r  security  may 
be  given. 


LSrriND  T.  KLEIN. 
(Snpnme  Court,  Aivdlate  Term.  Deeembor  2S^  1000.) 

1.  CONTBACTB  (|  111*)— LEOAZJTT— AOBKBUEnT  FOB  DlVOWX. 

Under  Domefltlc  Relatlona  Law  (Uiwa  1806.  p.  220,  c.  27^  |  21,  provid- 
ing that  huBtMud  and  wife  cannot  contract  to  dlBsolve  a  marriage,  It  is 
Buffldeot  to  bring  the  agreement  within  the  statute  it  by  collusion  or  con- 
nivance there  la  a  corrnpt  consent  of  one  party  to  the  commission  of  the 
acta  of  the  other  whldi  famish  cause  for  divorce. 

[Ed.  Note.--ror  other  cases,  see  Ooatracts,  Cent  Dig.  H  615-S20;  Dec. 
Dig.  I  HI.*] 

2.  CONSPIBAOT  <S  ]*}*-W;HAT  COWBHTOTM— DBFlNlTIOlf. 

Conspiracy  Is  synonynioiiB  with  collusion. 

[Ed.  Note.— For  other  case*,  see  Conspiracy,  Cent  Dig.  8  2:  Dec.  Dig. 
I  l* 

Fot  other  deflnlttmifl,  lee  WordB  and  Fhrasee,  toL  ^  ro^  1454-1461 ;  vol. 
8,9.  761&] 

ft.  CoiTTBAOTS  ({  111*)— GoixnsivB  Aqbbbuent  fob  Divobob. 

Plaintiff  drananded  money  which  she  had  loaned  to  her  husband,  and 
after  signing  certain  papers  he  told  her  that  he  would  pay  it  to  defendant 
for  her,  wherenp<m  they  went  to  defendant,  to  whom  the  bostiand  said: 
"This  is  my  wife's  money  that  I  borrowed  from  her,  and  I  want  to  return 
it  back  to  her.  I  will  now  tiy  to  get  a  divorce" — and  that  plaintiff  would 
get  the  money  trom  defendant ;  be  agreeing  to  hold  the  same  for  a  divorce. 
HeU,  that  BDdi  Cacts  did  not  constitute  any  conspiracy  or  connivance  be- 
tween the  partlM  for  a  dlvwce  that  would  prevent  plaintllFe  recovertaig 
the  money  from  defendant 

[Bd.  Note:— For  ottier  caiea,  aee  Contracts,  Cent  Dig.  H  919-620;  Dec. 
Dig.  I  111.*] 
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4.  Monet  Rbceztkd  (|  11*)— Rbcotkbt— GonDmons. 

Wbere  plalntlfTB  husband  paid  money,  which  be  owed  to  his  wife,  to 
defendant  for  her,  stating  that  he  would  then  try  to  get  a  divorce  and  that 
plaintiff  would  get  the  money  from  defendant,  the  divorce  was  not  a  con- 
dition either  precedent  of  subsequent  on  wlilch  defendant's  liability  to 
pay  the  money  to  plaintiff  depended. 

[Ed.  Note.~For  other  cases,  see  Money  Rec^ved,  Dec.  Dig.  |  11.*] 

St.  MowET  Received  (J  11*)— Patmeht— CoNnmoNB— Illeoaott. 

Where  defendant  received  money  from  plalntlff^s  husband  for  her,  sub- 
ject to  the  alleged  condition  that  the  husband  should  procure  a  divorce, 
Buch  condition  would  not  Indefinitely  postpone  defendant's  daty  to  pay 
over  the  money,  since  the  condition  InvolTed  botli  an  Immoral  and  cilm* 
Inal  act 

[Bd.  Note— For  other  cases,  see  Mtmey  BecelTed,  Gent  Dig.  |  SO;  Dea 
Dig.  |11.*3 

&  MOHET  BECKIVED  n  16*)— SOOFE  OF  RXHBDT. 

Money  received  was  a  pnq>er  ranedy  to  recoror  monqr  deposited  by 
plaintiff's  hoaband  with  defendant  tot  taer  In  payment  of  a  debt  whldi  he 
owed  her. 

[SML  Note^For  other  cases,  see  Money  Beodved,  Gent  Dig.  H  44-00; 
Dea  Dig.  I  16.*] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Beckie  Levine  against  Philip  Klein.  From  a  Judgment 
dismissing  the  complaint,  and  from  an  order  denyin^^  plainti£rs  motion 
for  a  new  trial,  she  appeals.   Reversed,  and  new  trial  ordered. 

See,  also,  113  N.  Y.  Supp.  95. 

Argued  before  GIEGERICH,  GOFF,  and  LEHMAN.  JJ. 

Joseph  Gans*  for  appellant. 
Samuel  Schlesinger,  for  respondent. 

GOFF,  J.  Set  forth  in  the  complaint  are  these  allegations  of  fact: 
(1)  The  depositing  of  $500  with  the  defendant  for  the  plaintiff;  (2) 
his  acceptance  of  and  promise  to  hold  it  for  her  use  and  benefit  and 
pay  it  to  her;  (3)  that  he  still  holds  it  and  refuses  to  pay,  though  de- 
mand has  been  made ;  and  (4)  that  the  money  is  and  at  all  times  was 
the  property  of  plaintiff.  These  were  the  issues  tendered,  and  they 
were  met  by  a  general  denial.  On  the  trial,  plaintiff  testified  that, 
after  her  marriage,  she  loaned  to  her  husband  $500,  to  be  paid  on  de- 
mand.  Subsequently  she  made  demand,  and  he  said : 

"Oome  to  my  lawyer,  and  If  you  will  sign  some  papers  I  will  return  to  yon 
the  money." 

She  went  to  the  lawyer's  ofiice  and  made  her  mark  on  some  papers. 
Then  the  husband  said,  "Come  with  me  to  Dr.  IGein's"  (the  defendant, 
a  rabbi),  and  when  there  he  took  the  money  from  his  pocket  and  gave 
it  to  defendant,  saying: 

"This  Is  my  wife's  money  that  X  borrowed  from  her,  and  I  want  to  return 
It  back  to  her.  ♦  •  •  I  will  now  try  to  get  a  divorce,  and  yon  [the  plain- 
tiff] will  get  that  money  from  Dr.  E3eln.*' 

She  also  testified  that: 

"It  was  said  that  the  mon^  that  was  put  up  with  Dr.  Klein  was  to  be  htid 

by  him  for  a  divorce." 

*Forotlier  caaw  w«  mum  topic  A  i  inniBaa  In  D«o.  *  Am.  Diss.  1M7  to  dftfe,  ARep'r  lodczM 
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Who  said  it  does  not  appear.   On  cross-ocamination  she  testified 

that  her  husband  said  to  the  defendant : 

**I  borrowed  tills  dmmwt  from  mr  wlfei  This  Is  1117  VUt?B  moov,  and  now 
I  will  try  to  set  a  dlToree;  and  70a  [Dr.  Klein]  can  give  the  maaej  to  her" 

— and,  further,  that  the  $500  was  deposited  with  defmdant  about  four 
mondu  after  her  marriage.  No  suit  for  divorce  was  commenced.  At 
the  close  of  the  plaintiff's  case  a  motion  was  made  to  dismiss  the  com- 
plaint, on  the  ^ound  that  the  plaintiff  had  failed  to  prove  a  cause  of 
action.  The  theory  of  the  defendant  was  that,  the  money  having  been 
deposited  with  the  defendant  to  be  held  by  him  until  the  happening  of 
a  "specific  event" — that  is,  a  divorce  between  the  plaintiff  and  her  hus- 
band— and  that  event  not  having  happened,  the  defendant  could  not 
be  required  to  pay  over  the  money.  This  theory  was  adopted  by  the 
learned  trial  justice,  and  he  dismissed  the  complaint. 

Counsel  for  appellant  contends  that  the  deposit  of  the  mcmey  was 
based  on  an  agreement  for  a  divorce  between  husband  and  wife,  that 
such  agreement  was  illegal  and  void,  and  that  defendant  cannot  avail 
himself  of  it;  while  respondent's  counsel  contends  that  the  money 
deposited  was  on  c(xidition  that  it  should  only  be  paid  to  plaintiff  when 
a  divorce  was  c^)tained,  and,  that  being  an  illegal  consideration,  the 
law  will  not  aid  the  plaintiff  to  recover  upon  an  illegal  contract.  Both 
counsel  agree  that  there  was  an  illegal  contract,  but  each  invokes  it 
as  destructive  of  the  other's  claim.   In  this  both  are  wrong. 

An  illegal  omtract — concerning  this  case — ^is  well  defined  by  the 
statute.  Section  21  of  the  domestic  relations  law  (Laws  1896,  p.  220, 
c.  272)  provides  that  husband  and  wife  cannot  contract  to  dissolve  a 
marriage.  It  is  not  necessary  that  formal  or  express  words  bfc  used  to 
effect  such  a  contract.  It  is  sufficient  if,  by  collusion  or  connivance, 
there  be  a  corrupt  consent  of  one  party  to  the  commission  of  the  acts 
of  the  other  which  furnish  cause  for  divorce.  Where  is  the  evidence 
of  an  open  or  secret  agreement  between  the  husband  and  wife  that  one 
should  furnish  a  cause  for  divorce  or  of  conspiracy — for  conspiracy  is 
syncmymous  with  collusion — or  of  connivance?  When  the  husband 
said: 

"This  la  my  wlftfa  mon^.  *  *  *  I  want  to  return  It  to  her.  *  *  *  I 
will  now  try  to  get  a  divorce" 

— ^he  did  not  say  anything  from  which  could  be  inferred  a  collusive  or 
a  conniving  agreement  According  to  his  words,  their  fullest  import 
was  that  they  gave  expression  to  a  purpose  on  his  part ;  but  in  no  sense 
do  they  give  even  by  implication  expression  to  a  similar  purpose  on  his 
wife's  part.  They  may  have  been  an  empty  boast  or  a  threat,  the  re- 
sult of  connubial  irritation,  or  he  may  have  unjustifiably  thought  that 
he  had  sufficient  cause;  but  the  law  will  not  spell  out  an  unlawful 
agreement  from  such  an  utterance.  Indeed,  a  husband  has  a  right  and 
it  is  his  duty — save  an  exception — to  make  provision  for  his  wife  in 
the  event  of  a  divorce.  But,  whatever  may  have  been  in  his  mind,  the 
essential  element  of  agreement  on  the  wife's  part  is  lacking.  Neither 
by  word  nor  act  did  she  assent  to  or  promise  anything.  She  was  not 
in  any  way  contributing  to  or  benefiting  by  the  transaction.  No  con- 
sideration moved  from  her.  Practically  she  was  helpless  as  she  saw 


Digitized  by  Google 


Sup.  Ct) 


UTXNB  V.  KLBIN. 


199 


the  money  diat  was  rightfully  hers,  and  to  which  she  was  concededly 
entitled  to  immediate  possession,  handed  over  to  the  respondent,  to 
be  held  by  him  and  given  to  her  when  her  husband  obtained  a  divorce 
to  which  she  was  in  no  sense  a  consenting  or  conniving  party.  Surely 
the  law,  whose  object  is  justice,  will  not,  so  far  as  the  wife  is  con- 
cerned, construct  an  illegal  contract  out  of  such  a  transaction. 

Eliminating  the  contention  of  the  illegality  of  the  contract,  there 
remains  the  contention  of  the  respMident  that  he  cannot  be  called  upon 
to  give  up  the  money  until  the  happening  of  ^e  prescribed  event. 
This  event  was  not  a  condition  either  precedent  or  subsequent.  It 
did  not  depend  upon  something  being  done  in  the  way  of  performance. 
It  was  a  contingency,  which,  as  defined  in  People  v.  Village,  etc., 
39  Barb.  266,  S72,  is  a  fortuitous  event,  which  comes  without  design, 
foresight,  or  expectation.  The  law  does  not  regard  divorce  as  a 
normal  resultant  of  marital  life.  When  it  occurs,  it  should,  in  the  eye 
of  the  law,  occur  without  design,  foresight,  or  expectation.  It  is 
therefore  a  fortuitous  event,  and  anything  that  is  made  to  depend 
upon  it  rests  upon  what  is  vague,  uncertain,  and  indefinite.  Can  the 
hdder  of  another  person's  money,  in  which  he  has  no  present  or  future 
interest,  retain  it  for  all  time,  because  an  event  uncertain  in  its  nature 
never  occurs?  Suppose  the  husband  and  wife  lived  amicably  to- 
gether, and  divorce  was  never  sought ;  could  the  holder  resist  all 
efforts  to  get  that  money  out  of  his  hands?  Or  suppose  the  wife  died, 
bearing  in  mind  that  the  money  was  her  proper^;  would  her  legal 
representative  be  unable  to  recover  it?  The  holder's  retention  of  the 
money,  in  either  of  these  cases,  would  be  a  wrong,  and  for  the  wrong 
the  law  provides  a  remedy. 

But  even  a  more  forceful  reason  exists  why  this  contingency  can- 
not be  used  as  a  shield  by  the  respondent.  It  depends  upon  an  event 
which  can  only  occur  by  the  commission  of  an  immoral  and  criminal 
act ;  for  the  law  now  declares  adultery  a  crime,  and  the  law  will  not 
indefinitely  postpone  a  liability  already  incurred,  where  its  discharge 
is  made  contingent  on  the  commission  of  crime.  We  are  then  con- 
fronted with  the  question:  What  is  the  remedy  which  the  law  pro- 
vides? Appellant  has  chosen  the  form  of  action  in  assumpsit  for 
money  had  and  received.  This  is  an  equitable  action,  governed  by 
equitable  principles  (Wright  v.  Butler,  6  Wend.  284,  21  Am.  Dec.  323 ; 
Eddy  v.  Smith,  13  Wend.  488 ;  Rathbone  v.  Stocking,  2  Barb.  135) ; 
and  when  a  holder  has  money  in  his  hands  belonging  to  another,  which 
in  equity  and  good  conscience  he  ought  to  pay  over,  the  action  will  lie 
(Mason  v.  Prendergast,  120  N.  Y.  536,  24  N.  E.  806;  Lawatsch  v. 
Cooney,  20  App.  Div.  470,  47  N.  Y.  Supp.  54;  Villias  v.  Stem,  24 
Misc.  Rep.  380,  63  N.  Y.  Supp.  267). 

For  the  purposes  of  this  appeal  the  evidence  of  the  appellant  must 
be  taken  as  true.  It  sustained  all  the  allegations  of  the  complaint.  It 
showed  that  she  had  the  monev  before  her  marriage;  that  shortly 
thereafter  she  loaned  it  to  her  husband;  that  he  set  apart  a  sum  of 
money,  designating  it  as  the  money  belonging  to  his  wife,  and  gave  it 
to  respondent  to  give  to  her.  Unburdened  with  any  question  of  illegal 
contract,  or  unhampered  by  any  question  of  a  legally  impossible  con- 
tingent^, this  evidence  showed  tliat  a  debtor,  aclmowledging  his  debt. 
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handed  the  money  to  the  respondent,  as  his  agent,  to  pay  the  debt  to 
the  creditor,  and  this  established  a  good  cause  of  action  (Weston  v. 
Brown,  158  N.  Y.  360,  53  N.  E.  36 ;  Denny  v.  Uncoln,  5  Mass.  385), 
which  it  was  error  to  dismiss.  This  conclusion  is  not  in  conflict  with 
the  opinion  of  this  court  On  a  previous  appeal  in  this  case.  113  N. 
Y.  Supp.  95.  There  the  question  was  the  insufficiency  of  proof  of 
ownership  of  the  money ;  here  the  testimony  on  that  point  is  complete. 

Judgment  and  order  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event. 

GIEGERICH,  J.,  concurs. 

LEHMAN,  J.  (concurring).  At  the  time  that  the  deposit  was  made 
the  plaintiff  and  the  defendant  were  living  together,  and  it  was  an  es- 
sential part  of  the  agreement  that  they  should  thereafter  separate.  In 
such  a  case  the  contract  is  void.  Poillon  v.  Foillon,  49  App.  Div.  341, 
63  N.  Y.  Supp.  301 ;  Winter  v.  Winter,  191  N.  Y.  462,  at  470,  84  N. 
E.  382,  16  L.  R.  A.  (N.  S.)  710.  Moreover,  the  acts  of  the  parties 
must  be  given  some  reasonable  intendment,  and,  if  the  money  actually 
belonged  to  the  plaintiff,  then  the  refusal  of  her  husband  to  pay  it  to 
her  till  after  he  had  obtained  a  divorce  would  show  an  intention  on  his 
part  to  procure  her  consent  to  a  divorce,  and  the  courts  should  refuse 
to  enforce  a  condition  imposed  evidently  only  for  such  a  purpose.  The 
defendant  herein  had  no  interest  in  the  fund  deposited  with  him.  He 
is  merely  the  depository.  If  in  fact  the  mon^  belongs  to  the  plaintiff, 
and  is  held  by  him  under  an  illegal  contract,  or  under  a  condition  void 
because  of  its  uncertainty,  he  should  pay  it  over  to  the  owner.  Under 
such  circumstances  the  depositor  may  bring  an  action  for  money  had 
and  received.  ■  O'Maley  v.  Reese,  6  Barb.  658.  The  plaintiff  has  made 
out  a  prima  facie  case  of  ownership,  and  the  court  should  not  have 
dismissed  the  complain^  since  the  defendant  has  no  right  to  hold  the 
money. 

I  concur  in  the  result  for  this  reason. 


PEOPLE)  ex  rel.  NEW  TOBK  CENT,  ft  H.  B.  B.  CO.  T.  GOUBUST  et  aL 

(Supreme  Court,  Aivellate  mvleion.  Second  Department.  December  80,  1900.) 

Taxation  (8  284*)— Fbanchtsbs— AppoBnomoRT  bt  Vixuoe  Assnnoni. 

Tax  Law  (Laws  180G,  p.  796,  c  908)  fi  2.  buMh.  3,  4,  deflnlng  a  '■special 
franchise"  as  related  to  a  railroad,  makes  It  In  effect  the  conferred  right 
to  occupy  the  public  ways  and  places  of  a  muDidpailty  for  the  cimstruc- 
tlon  and  operation  of  a  railway,  and,  for  the  purposes  of  taxing  such  fran- 
chise adds  the  value  of  the  structures  to  the  value  of  the  right  Subdl- 
TlBion  4  exempts  certain  rights,  such  as  certain  street  crossings  outside 
city  limits,  from  assessment  Section  42,  added  to  Laws  1896,  p.  78<^  c 
908^  by  Laws  1899,  p.  1S90,  c.  712;  |  2,  and  amended  by  Laws  1904,  pi  075, 
c.  382.  {  1,  provides  that  the  State  Board  of  Tax  Commissioners  shall  an- 
nually fix  the  valuation  of  each  special  franchise  subject  to  assessment 
in  each  city,  town,  or  tax  district,  and  If  a  special  franchise  assessed  In 
a  town  is  wholly  within  a  village,  the  valuation  fixed  for  the  town  shall 
be  the  valuation  for  the  village,  and  If  part  only  la  In  the  village,  the  vil- 
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lage  assessors  shall  determine  what  part  of  the  Talnathm  so  fixed,  shall 
be  taxed  for  Tillage  pnrposes.  Held  that,  where  a  railroad  company 
owned  nine  special  francblsea  assessed  at  fk  gross  valuation  by  the  State 
Board  of  Tax  Commissloneia,  Beven  of  which  were  wholly  In  one  Tillage 
and  two  In  another,  the  village  assessors  had  no  authority  to  apportion 
between  them  the  gross  valuation  of  the  franchises  as  fixed  by  the  board. 

[Ed.  Note^For  other  cases,  see  Taxation,  Gmt  Dig.  1  461 ;  Dec. 
I  284.*] 

Appeal  from  Special  Term,  Rockland  County. 

Certiorari  by  the  People,  on  the  relation  of  the  New  York  Central 
&:  Hudson  River  Rail;:oad  Company  against  James  Gourley  and  others, 
Assessors  of  the  Village  of  Haverstraw,  and  another,  to  strike  from  the 
assessment  roll  of  the  village  a  special  franchise  assessment  against 
relator.  From  an  order  of  the  Special  Term  (64  Misc.  Rep.  605,  118 
N.  Y.  Supp.  776)  dismissing  the  writ,  relator  appeals.  R^rsed  and 
remanded,  with  directions. 

Argued  before  JENKS,  THOMAS,  RICH,  and  MILLER,  JJ. 

George  H.  Walker,  for  appellant, 
Alcmzo  Wheeler,  for  respondents. 

THOMAS,  J.  The  tax  law  provides  for  valuation  of  special  fran- 
chises by  the  State  Board  of  Tax  Commissioners,  the  transmission  of 
notice  thereof  to  the  clerk  of  the  city,  town,  or  tax  district,  and  that 
such  clerk  shall  pass  the  valuation  on  to  the  local  assessors  of  tax  dis- 
tricts, villages,  and  the  commissioners  of  highways.  No  difficulty 
arises  if  the  entire  special  franchise  is  in  one  district,  and,  if  there  be 
a  village,  if  it  be  entirely  within  the  village.  If  <»ily  ^art  of  it  be  with- 
in a  village,  the  village  assessors  ascertam  what  portion  of  the  valua- 
tion shall  be  used  for  village  purposes  (section  4S,  added  to  Laws  1896, 
p.  795,  c.  908,  by  Laws  1899,  p.  1590,  c.  712,  §  2,  and  amended  by 
Laws  1904,  p.  975,  c.  382,  §  1).  There  is  no  recognition  of  conflicting 
interests  and  no  provision  therefor.  In  the  present  case  the  West 
Shore  Railroad  runs  through  the  town  of  Haverstraw,  and  owns  nine 
special  franchises,  separately  enumerated  by  the  State  Board,  and 
valued  at  the  gross  sum  of  $35,400.  Seven  of  these  franchises  are  en- 
tirely within  the  village  of  Haverstraw,  and  two  are  entirely  within  the 
village  of  West  Haverstraw.  The  assessors  of  the  village  of  Haver- 
straw have  placed  upon  their  tax  roll  $16,800  of  the  valuation,  while 
the  assessors  of  the  other  villages  have  placed  upon  their  assessment 
roll  $7,250  of  the  valuation,  leaving  $1,350  of  the  entire  valuation  not 
appropriated  by  either  village. 

The  relator  contends  correctly  that  these  several  boards  of  local  as- 
sessors had  no  power  to  split  up  the  gross  valuation  and  appropriate 
portions  thereof.  Mr.  Justice  Rogers,  in  People  ex  rel.  N.  Y.  C  & 
H.  R.  R.  R.  Co.  V.  Keno,  61  Misc.  Rep.  345,  114  N.  Y.  Supp.  1094 
decided  the  question  now  presented  favorably  to  the  relator.  With- 
out repeating  the  considerations  that  moved  the  learned  justice  in  that 
case,  I  think  that  a  simple  discussion  of  the  nature  of  special  fran- 
chises as  revealed  by  tlie  statute  will  aid  that  conclusion.  A  special 
franchise,  as  related  to  the  railway  in  question,  is  defined  by  the  stat- 
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ute  (Tax  Law  [Laws  1896,  p.  796,  c.  908]  §  2,  subds.  3,  4,  as  amended 
by  Laws  1908,  p.  789,  c.  295),  and  in  brief  is  the  conferred  right  to 
occupy  the  public  ways  and  places  of  a  municipality  for  the  construc- 
tion and  operation  of  a  railway,  and  to  the  value  of  the  right  the  value 
of  the  occupying  structures  is  added  for  the  purposes  of  taxation.  The 
premises  to  be  valued  artf  in  severalty,  and  presumably  unequal,  as  the 
places  and  ways  are  diversified,  and  structures  occupying  the  same  are 
or  may  be  unequal  in  nature,  dimensions,  cost,  and  consequent  value. 
Therefore  it  would  be  necessary  for  the  State  Board  to  appraise  sep- 
arately the  value  of  each  special  franchise  and  the  tangible  property 
connected  therewith.  Indeed,  certain  rights  and  occupations,  by  sub- 
division 4  of  section  2,  are  exempt  from  assessment,  showing  that 
the  items  of  valuation  had  distinct  identity.  The  State  Board  appre- 
ciated this  by  stating  nine  separate  items,  but  aggregated  the  value 
of  the  same  at  $25,400,  located  as  above  stated.  No  difficulty  would 
arise  from  uniting  the  assessments  in  one  sum,  if  all  the  items  were 
in  oat  town,  city,  tax  district,  or  village ;  nor  would  there  be  difficulty 
if,  in  the  present  case,  all  were  partly  within  the  village  of  Haver- 
straw  and  partly  within  the  town  of  Haverstraw.  Section  42  in  that 
case  would  give  the  assessors  of  the  village  the  power  to  determine 
what  portion  of  the  valuation  should  be  placed  upon  the  tax  roll  for 
village  purposes,  and  there  would  be  no  conflict  of  jurisdiction  and  no 
opportunity  for  duplicate  appropriation  of  the  valuation.  If  part  of 
one  special  franchise  were  in  one  village  and  part  in  the  other,  accord- 
ing to  the  respondents'  contention  two  boards  of  assessors  would  have 
coequal  and  concurring  power  to  distribute  the  valuation,  and  the 
statute  does  not  in  such  case  endow  the  local  assessors  with  power  to 
act.  But  in  the  present  case  the  situation  is  that  there  is  no  sharing 
by  the  two  villages  in  a  special  franchise,  for  one  village  contains  all 
of  two  franchises  and  one  contains  all  of  seven  franchises,  and  all 
nine  are  unified  in  a  single  valuation  by  the  State  Board.  What  val- 
uation the  State  Board  placed  upon  each  of  these  nine  franchises  does 
not  appear.  The  statute  does  not  enable  the  village  assessors  of  either 
or  both  villages  to  apportion  this  gross  valuation,  nor  are  there  data — 
that  is,  valuations  of  items — upon  which  the  local  officers  could  intel- 
ligently and  justlv  make  distribution.  In  fact,  the  local  asse^rs  are 
not  permitted  to  nave  any  knowledge  of  the  subject.  To  allow  the  as- 
sessors of  the  several  villages  to  apportion  the  gross  valuation  would 
be  to  allow  them  to  ascertain  and  fix  the  valuation  of  the  items  in  the 
two  villages  and  state  the  ratio  of  each  to  the  gross  valuation  made  by 
the  State  Board.  The  statute  provides  no  machinery  for  this,  and  such 
undertaking  would  be  quite  beyond  the  very  limited  powers  intended 
to  be  conferred  upon  the  local  assessors. 

The  order  dismissing  the  writ  should  be  reversed,  and  the  matter  re- 
mitted to  the  Special  Term  for  disposition,  pursuant  to  the  present  di- 
rection, with  costs,  and  with  costs  of  this  appeal.  All  concur. 
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SWIFT  &  CO.  T.  NBW  TORE  A  Q.  O.  BT.  00. 
(Supreme  Ooart,  Appellate  DlrlKltm,  Second  Departmait  December  tO,  1909.) 

1.  Stueet  Railioads  (1  117*)— CoixisxoN— Fbozhute  Gadsb— Qvxbtion  toe 

JUBT. 

In  an  action  for  Injuries  to  plaintiff's  wagon,  etc.,  csaaed  by  Its  being 
run  Into  by  defendant's  street  car  from  the  rear,  whether  the  motorman's 
negllxence  In  striking  the  wagon.  In  the  fAce  of  a  lighted  lantern  swinging 
from  Its  rear  axl^  was  the  proximate  canse  of  the  accident,  field  for  the 
Jury. 

[Ed.  Kote.~For  other  cases,  see  Street  Railroads,  Cent  Dig.  ||  251-^; 
Dec.  Dig.  I  U7.*] 

2.  Stbebt  Railboads  (I  27*>— Use  of  Stbebt. 

The  right  to  ase  the  space  In  a  dty  street  overlaid  by  the  tracks  of  a 
street  railway  company  Is  common  to  the  railroad  company  and  the  travel- 
ing public; 

[Ed.  Note.— For  other  cases,  see  Street  Bailzoads,  Gent  Dig.  f  64;  Dec. 
Dig.  I  27.*] 

3.  Stbeet  Rahaoads  Q  108*)— CoixisioN  wnx  Tbatbueu— GomniBDTOBT 

Neglioerce. 

The  fact  that  the  driver  of  a  tenm  on  a  street  railroad  track  did  not 
ke^  hlB  eyes  tnmed  backward  snfflclently  oftea  to  accommodate  bis  safety 
to  defendnnt's  cars  did  not  excuse  the  motorman  of  a  following  car  for 
recklessly  driving  itia  car  against  the  wagon,  In  the  face  of  a  lantern  shin- 
ing from  the  rear  axle. 

[Ed.  Note.— For  other  cases,  see  Street  Railroads,  Cent  Dig.  {  2lb ;  Dec. 
Dig.  I  108.*] 

4.  STEEcr  Railboaos  ({  103*)— Injubies  to  TXAVEI.EB8— Cohtbibutobt  Neqli- 

QENCB. 

A  Street  railway  company  may  not  with  knowledge  and  without  any 
effort  to  save,  run  down  either  a  valuable  animal  or  a  man  on  the  railway 
tracks,  however  unlawfully  or  n^IIgently  tbey  may  be  there. 

[Ed.  Note.— For  other  cases,  see  Street  Railroads,  Cent  IMg.  1 219;  Dec 
Dig.  I  108.*] 

5.  Stbeet  Railboads  (J  112*)— Collision— NEOLiaENCE—PBEsuMPTiON. 

Where  a  street  car  motorman  dashed  Into  a  wagon  on  the  track  from 
the  rear,  In  the  face  of  a  lighted  lantern  hanging  from  the  rear  axle,  and 
the  motorman  gave  no  explanation  of  his  conduct  la  exculpation,  It  would 
be  presumed  that  he  saw  the  lantern  and  ran  Into  the  wagon  re^u^ess 
tii^eof. 

[Bd.  Note.— For  other  cases,  sea  Street  Ballroads^  Cent  Dig.  i  227; 
De&  Dig.  1 112.*] 

ft.  Tbzai.  (1 148*)— Qdestioh  for  Jcbt— Rkqubbt.to  Subhit— NioKSsrrr. 

Where,  In  an  action  for  injuries  resulting  from  a  street  car  collision, 
plaintllT  was  entitled  to  go  to  the  Jury  on  the  qnestlmi  of  defendant's  nw- 
llgence.  Its  failure  to  request  a  submission  of  such  question  did  not  justify 
a  dismissal  of  the  complaint 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  |  881;  Dec:  Dig.  | 
148.*] 

Appeal  from  Trial  Term,  Queens  County. 

Action  by  Swift  &  Co.  against  the  New  York  &  Queens  County 
Railwa>[  Company.  From  a  judgment  for  defendant,  and  from  an  or- 
der setting  aside  a  verdict  for  plaintiff,  defendant  appeals.  Judgment 
reversed,  order  setting  aside  verdict  affirmed,  and  new  trial  granted. 
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Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  MIL- 
LER, JENKS,  and  THOMAS,  JJ. 

Joseph  M.  Hartfield,  for  appellant. 

Bayard  H.  Ames  (John  Montgomery,  on  the  brief),  for  respondent. 

THOMAS,  J.  In  the  night  plaintiff's  servant  was  driving  horses 
on  an  open  wagon  from  Astoria  to  Flushing,  and  the  icy  condition 
of  the  road  constrained  him  to  drive  on  one  of  the  two  street  railroad 
tracks  that  bordered  the  road.  As  he  entered  upon  the  track  he  looked 
back,  but  no  car  was  in  sight.  He  drove  300  feet  and  looked  again, 
and  did  not  look  again  while  he  was  driving  a  mile  and  a  half  on  the 
track,  which  he  estimated  in  time  to  be  seven  or  eight  minutes.  The 
person  riding  with  him  looked  back  five  or  six  minutes  before  the  colli- 
sion. Neither  heard  the  car  approaching.  There  was  a  lighted  lan- 
tern tied  by  a  string  to  the  rear  axle.  The  jury  found  a  verdict  for  the 
plaintiff,  which  the  court  set  aside,  and  dismissed  the  complaint  upon 
motion  for  a  nonsuit,  decision  whereof  was  reserved  pending  the 
verdict. 

The  motorman  drove  his  car  upon  the  wagon  in  the  very  face  of  a 
lighted  lantern  swinging  from  its  rear  axle,  and  the  plaintiff  was  at 
least  entitled  to  go  to  the  jury  upon  the  question  whether  the  defend- 
ant's negligence  in  this  regard  was  not  the  sole  proximate  cause  of 
the  accident.  The  defendant  gave  no  evidence,  and  for  aught  that 
appears  the  motorman  saw  the  lantern  at  such  distance  therefrom  and 
under  such  circumstances  that  in  the  exercise  of  good  faith  he  could 
have  stopped  the  car,  the  failure  to  exercise  which  would  charge  him 
with  gross  negligence.  This  case  differs  from  any  to  which  my  atten- 
tion has  been  called  (1)  by  the  presence  of  the  light  at  night,  which 
was  a  self-protection  employed  by  the  driver,  and  an  unmistakable 
signal  to  the  motorman  of  ^e  presence  of  the  wagon  on  the  track; 
(SS)  by  the  fact  that  the  motorman  gave  no  account  of  himself  whereby 
he  may  be  acquitted  of  gross  negligence  in  running  down  the  team. 
There  is  no  phase  of  negligence  law  that  ignores  this  consideration. 
Had  the  driver  been  a  trespasser  on  the  tracks  of  a  steam  railway, 
the  duty  would  rest  on  the  engineer  of  a  train,  seeing  him  to  try  to  save 
him.  But  here  the  driver  was  on  a  public  highway  where  by  imme- 
morial right  he  mig^t  travel,  he  was  on  tracks  that  overlaid  a  space  in 
the  highway  where  he  had  every  right  to  go,  and  where  the  icy  con- 
dition of  other  parts  of  the  highway  compelled  him  to  go.  If  he  did 
not  keep  his  eyes  turned  backward  with  sufficient  continuity,  or  so  re- 
peatedly, as  to  accommodate  his  safety  to  the  defendant's  cars,  that 
did  not  excuse  the  defendant's  presumable  reckless  oncoming,  with 
the  lantern  shining  full  in  the  face  of  the  motorman.  The  law  is  mind- 
ful of  cattle  trespassing  on  a  railway  track.  Wharton  on  Negligence,^ 
§  397.  It  takes  heed  of  human  beings  heedlessly  exposed  there.  Ken- 
yon  V.  New  York  C.  &  Hudson  River  R.  R.  Co.,  6  Hun,  479,  affirmed 
76  N.  Y.  607.  There  it  was  decided  that,  in  an  action  for  injuries  to 
a  little  child  from  being  run  over  by  defendant's  engine,  the  driver 
might,  with  the  exercise  of  ordinary  care,  have  stopped  the  engine  and 
avoided  the  injury;  hence  the  contributory  negligence  of  the  plaintiff* 
did  not  constitute  a  defense.  In  the  opinion  it  is  said : 
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'*Snch  a  case  fumlahed  a  just  and  well-ettabllsbed  exception  to  the  general 
role  tbat  contzibntory  negligence  on  tlie  port  of  the  jrtalntlff  will  defeat  re- 
covery"— dting  many  authorities. 

In  Rodley  v.  London,  etc.,  R.  Co.,  L.  R.  I'App.  Cas.  754,  759,  it 
was  held  that  although  the  plaintiff  may  have  b«n  guilty  of  negligence 
that  may,  in  fact,  have  contributed  to  the  accident,  if  the  defendant 
could,  by  the  exercise  of  ordinary  care  and  dilipjence,  have  avoided  the 
mischief  which  happened,  the  plaintiff's  negligence  will  not  excuse 
him.  It  is  not  the  law  that  a  railway  company  may,  with  knowledge, 
yet  without  effort  to  save,  run  down  any  valuable  animal,  much  less 
man,  upon  railway  tracks,  however  unlawfully,  or  however  negli- 
gently, they  may  be  there.  It  is  true  that  the  care  required  of  an  un- 
offending person  to  avoid  injuring  a  negligent  person,  when  his  dan- 
gerous condition  presents  itself,  is  quite  different  from  that  primarily 
imposed.  The  innocent  person  so  called  upon  to  act  may  find  the  oth- 
-er  in  an  extremity  of  danger  solely  through  his  own  negligence,  so 
that  an  attempt  to  deliver  him,  made  in  good  faith,  may  be  all  that  is 
required.  In  the  case  at  biir  the  defendant's  motorman  could  have 
seen  the  lighted  lantern  in  its  track  a  long  way  ahead,  the  law  required 
him  to  watch  the  track  for  teams  on  the  track,  the  light  was  drawing 
nearer  to  his  vision,  and  the  presumption  is  that,  looking  as  he  ought 
to  have  looked,  he  saw  it  and  dashed  into  it.  Burdened  by  this  pre- 
sumption, the  defendant  refused  to  speak  in  explanation.  The  ex- 
planation might  have  demanded  its  exculpation  by  the  court;  but  as 
the  case  stands  it  is  not  shielded,  but  rather  exposed  to  the  accusation 
of  seeing  danger  to  another  and  disregarding  it,  although  the  motor- 
man  is  presumed  to  have  his  car  under  reasonable  control,  and  for 
aught  known  did  so  have  it.  But  it  may  be  said  that  the  plaintiff 
failed  to  make  request  for  submission  of  such  question  to  the  jury, 
and  so  he  did,  and  for  that  reason  the  question  was  not  presented, 
and  the  court  set  aside  a  verdict  based  on  other  issues.  But  the  plain- 
tiff's failure  to  present  such  question  to  the  jury  ilid  not  justify  the 
dismissal  of  the  complaint,  inasmuch  as  the  plaintiff  was  entitled  to 
go  to  the  jury  on  that  question. 

I  think  that  the  order  dismissing  the  complaint,  and  judgment  there- 
on, should  be  reversed,  and  that,  as  the  entire  question  was  not  sulmiit- 
ted  to  the  jury,  the  order  setting  aside  the  verdict  should  be  affirmed, 
■and  a  new  trial  granted;  costs  to  abide  the  event.   All  concur. 


BBOOKLTN  DOCK  ft  TEBBnNAL  GO.  v.  BAHBBNBUBO  et  el. 
■(Supreme  Courts  Appellate  Division,  Second  D^rtment  December  80^  1009l) 

1.  L&HDLOID  AND  TSITAIfT  ^  6,  90*)-^rEBlC— BBIIXWAIi, 

A  contract  granting  room  on  a  do<ft  for  a  yrar  for  the  maintenance  of 
an  Ice  bridge  and  office  for  a  stipulated  rental,  with  a  provision  for  re- 
newal on  notice,  creates  the  relation  of  landlord  and  tenant,  and  the  mere 
contlnned  enjoyment  of  the  privileges  conferred,  after  the  expiration  of 
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the  year,  wlttaoat  formal  notice  or  renewal,  constltntes  a  holding  over 
Bncb  as  will  Impose  on  the  tenant  the  obligation  of  an  additional  term. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  It 
284-289  :  Dec  Dig.  M  5,  90.*] 

X  luLnnLOBD  AND  TKttAXT  ({  2S1*)— ReIIT— AOTIOHB— BnOEIIOE. 

S>7ldence  held  Inanffident  to  Bbow  an  i^pnement  for  redaction  In  the 
amount  of  rent  to  be  paid. 
[Ed.  Note^For  other  cases,  see  Landlord  and  Toumt,  Dec.  Dig.  1 231.*] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  the  Brooklyn  Dock  &  Terminal  Company  against  C.  H. 
Bahrenburg  and  others.  From  a  judgment  for  plaintiff,  defendants 
appeal.  Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  RICH, 
JENKS,  and  THOMAS,  JJ. 

Henry  Wetherhom,  for  appellants. 
E.  H.  Wallace,  for  respondent. 

HIRSCHBERG,  P.  J.  As  the  learned  counsel  for  the  appellants 
states  in  his  brief,  the  facts  in  the  case  are  practically  undisputed.  The 
judgment  is  for  the  unpaid  balance  of  rent  which  fell  due  during  the 
second  year  of  the  defendants'  occupancy.  The  parties  executed  a 
contract  on  the  1st  of  March,  1900,  which  by  its  terms  is  called  a  lease, 
and  by  which  the  plaintiff  granted  to  the  defendants  for  the  period  of 
one  year  from  the  date  mentioned,  on  certain  dock  property  in  the 
borough  of  Brooklyn,  room  for  the  .maintenance  of  an  ice  bridge  and 
ice  scales  and  an  office  to  be  constructed,  maintained,  and  kept  at  the 
expense  of  the  defendants,  the  location  to  be  agreed  upon  between 
the  parties.  It  was  agreed  that  within  one  month  after  the  expiration 
of  the  lease  the  defendants  should  remove  the  ice  bridge  and  scales, 
fill  in  the  excavation,  and  pave  the  same,  thereby  restoring  the  property 
to  substantially  the  same  condition  as  at  the  time  of  the  execution  of 
the  lease.  The  rent  was  to  be  at  least  $2,700  per  year,  payable  month- 
ly ;  the  defendants  agreeing  to  pay  at  the  end  of  each  month  at  the  rate 
of  18  cents  per  net  ton  for  all  the  ice  which  should  be  landed  by  them 
at  the  dodc  during  the  preceding  month,  the  balance  of  the  rental  to 
be  paid  one  year  from  the  date  of  the  lease,  or  from  the  date  of  each 
renewal.  The  contract  provided  that  the  defendants  should  have  the 
privilege  of  renewing  the  lease  for  one,  two,  or  three  years  thereafter 
on  giving  notice  of  the  intention  to  renew  in  writing  on  or  before 
the  1st  day  of  each  February.  The  defendants  retained  possession  of 
the  property  for  the  period  of  two  years  without  any  formal  notice  or 
renewal,  and  the  amount  for  which  the  judgment  has  been  entered  is 
the  balance  of  rent  unpaid  for  the  second  year. 

The  main  point  presented  by  the  appellants  is  that  the  relationship 
established  between -the  parties  was  not  that  of  landlord  and  tenant, 
and  that  the  mere  continued  enjoyment  of  the  privileges  provided  by 
the  contract,  after  the  expiration  of  the  first  year,  did  not  constitute  a 
holding  over  such  as  would  impose  upon  the  appellants  the  obligations 
of  an  additional  term.  I  do  not  think  the  contention  sotmd.  The 
cases  cited  in  its  support  are  those  in  which  the  occupation  was  that 
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of  a  mere  licensee,  such  as  Goldman  v.  N.  Y.  Advertising  Co.,  29  Misc. 
Rep.  133,  60  N.  Y.  Supp.  275,  and  Manheimer  v.  Gudat,  55  Misc. 
Rep.  330, 106  N.  Y.  Supp.  461,  where  the  privilege  conferred  was  only 
that  of  using  the  wall  of  a  building  for  advertising  pufposes.  Chase 
V.  Second  Avenue  Rdlroad  Co.,  97  N.  Y.  384,  49  Am.  Rep.  531,  is 
another  case  of  the  same  character.  There  the  lease  conferred  only 
the  privilege  of  placing  advertisements  in  cars  belonging  to  the  defend- 
ant. It  was  held  that  the  defendant  was  not  bound  to  permit  the  plain- 
tiff to  keep  his  advertisements  in  the  cars  after  the  expiration  of  the 
contractual  period.  Referring  to  the  plaintiff's  claim  that  by  holding 
over  he  was  entitled  to  a  renewal  of  the  privilege  for  another  term, 
the  court  said  (page  389  of  97  N.  Y.  [49  Am.  Rep.  531]): 

"If  the  can  had  been  real  estate  leased  to  blm,  tals  claim  would  have  foun- 
dation. A  tenant  of  real  estate,  permitted  to  bold  over  after  the  expiration  of 
bla  tenancy,  may  bold  for  anotber  year  npon  the  name  terms.  The  landlord 
has  his  option  to  treat  the  tenant  as  a  trespasser  or  as  a  tenant  for  anotber 
year.  Bnt  if  be  takes  rent,  or  otherwise  assents  to  the  holding  over,  then  the 
tenant  has  the  rights  of  a  tenant  for  another  year.  Schuyler  v.  Smith,  51  N. 
V.  300  [10  Am.  Rep.  609].  These  are  technical  rules  applicable  to  real  estate, 
wbidi  bare  nerer  been  arolied  to  personal  property*  and  so  It  was  hdd  in 
Oiamberlaln  t.  Pratt,  83  N.  T.  47." 

The  case  is  not  controlled  by  the  fact  that  no  formal  written  notice 
of  die  intenticm  to  renew  was  served.  It  is  sufficient  that  the  defend- 
ants remained  in  possession,  continuing  to  exercise  the  rights  and 
privileges  conferred.  That  they  could  be  held  for  a  renewed  term  in 
those  circumstances  has  been  f reqtfently  decided ;  the  most  recent  ex- 
pression being  contained  in  the  case  of  Kennedy  v.  City  of  New  York, 
196  N.  Y.  19,  23.  89  N.  E.  360,  361.  The  court  said : 

"A  traant  who  holds  over  after  the  expiration  of  a  definite  term'  for  a  year 
or  years  may  be  treated  by  his  landlord  as  a  trespasser,  or  as  a  tenant  from 
year  to  year.  If  the  landlord  elects  to  treat  the  tenant  as  holding  over  for 
another  year,  the  c<Hidltion8  of  the  original  lease  apply,  except  as  to  dnrattou. 
Haynes  v.  Aldrich,  133  N.  Y.  287  [31  N.  E.  94,  28  Am.  St  Rep.  636] ;  Adams 
T.  City  of  Cohoes,  127  N.  T.  176  [28  N.  E.  25].  Under  sudi  a  holding  over  a 
tenant  Is  boand  for  another  year,  not  1^  virtue  of  an  express  contract,  but 
by  Implication  of  law  springing  from  tbe  circumstances.  Herter  v.  Unllen, 
1S9  N.  T.  28,  43  [S3  N.  E.  700.  44  L.  R.  A.  706,  70  Am.  St  Rep.  S17].  Tbe  only 
l<Vlcal  deduction  from  the  choice  thus  given  to  the  landlord  of  treating  a  hold- 
over tenant  either  as  a  trespasser  or  as  a  tenant  for  another  year  is  that  each 
holding  over,  where  acquiesced  in  by  the  landlord,  constitutes  a  new  tenn, 
separate  and  distinct  from  those  which  preceded  it,  and  related  to  each  other 
ooly  in  the  conditions  of  the  original  lease  which  the  law  reads  into  the  new 
toiancy.  Some  of  the  text-writers  and  a  few  of  tbe  earlier  decisions  seem 
to  have  confased  the  subject  by  referring  to  tenancies  from  year  to  year,  arls- 
li^  by  operation  of  law,  as  contlnaatlons  of  tbe  orli^nal  termst  wben  it  wonld 
bare  been  more  correct  to  characterize  them  as  new  tenancies  subject  to  the 
original  conditions.  The  later  decisions  in  this  court  have,  however,  defined 
this  species  of  tenancy  with  a  precision  that  admits  of  no  misunderstanding. 
In  the  case  of  United  M.  Realty  &  Impr.  Co.  v.  Roth,  193  N.  Y.  S70,  576  [86 
N.  R  544,  64S],  It  was  beld,  upon  the  opinion  of  Chltf  Judge  CuUen,  that  'the 
right  of  the  landlord  to  treat  the  holdover  as  a  tenant  for  a  new  term  does  not 
SprlDg  from  tbe  ctmtract  of  the  parties,  but  Is  the  penalty  imposed  by,  law 
apon  tbe  tresimflsing  tenant*  The  same  view  was  expressed  in  Judge  Vonn's 
dissenting  opinion  in  tbe  following  language:  'OwlDg  to  tbe  previous  rela- 
Uons  between  the  parties,  the  law  implies  a  renewal  of  the  oblations  de- 
pendent on  those  relations  wblch  measure  every  detail-  of  the  new  contract' 
Page  679  [of  193  N.  T.,  page  546  of  86  N.  E.].  In  the  earlier  case  of  Laugbran 
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T.  Smltb.  7S  N.  T.  206,  210,  It  wae  stated  to  be  the  settled  rale  that  where  a 
tenant  enters  nuder  a  lease  for  a  year,  and  holds  over  after  the  expiration  ot 
the  term,  'the  law,  from  the  contlnnance  of  the  possession.  Implies  a  contract 
on  the  part  of  ttie  tenant  to  renew  the  tenancy  for  another  year,  on  the  terms 
-of  the  original  holding.'  And  to  tlie  same  eflfect  is  Schuyler  t.  Smltb,  61  N. 
Y.  809  [10  Am.  Bep.  609]." 

The  learned  trial  court  was  also  correct  in  directing  a  verdict  based 
upon  the  rental  as  stipulated  in  the  original  contract.  The  defendants 
claim  to  have  made  a  verbal  renewal  with  one  Vreeland,  by  which  the 
amount  of  rent  for  the  second  year  was  to  be  limited  to  the  amount 
■of  ice  actually  handled  by  the  defendants.  There  was  no  proof  of 
authori^  on  the  part  of  Mr.  Vreeland  to  so  modify  the  written  om- 
tract.  He  was  not  an  officer  of  the  plaintiff,  nor  even  a  director  at  the 
time.  He  was  a  mere  employ^;  and  there  was  no  proof  that  the  con- 
versation had  by  the  defendants  with  htm  was  reported  to  the  plain- 
tiff. The  conversation  did  not  amount  to  a  contract,  nor  did  it  take 
the  form  of  a  valid  reduction  in  the  rent.  The  representative  of  the 
■defendants  testified  that  he  had  a  conversation  with  Mr.  Vreeland  in 
the  latter  part  of  the  year  1900,  in  which  he  stated  that  the  defendants 
would  pay  the  next  year  upon  what  business  was  actually  done,  and 
that  Mr.  Vreeland  replied :  "As  far  as  I  am  concerned,  I  have  no  ob- 
jection to  that."  He  further  testified  that  Mr.  Vreeland  said  that  "it 
was  all  right  so  far  as  he  was  concerned."  That  no  actual  agreement 
was  made  for  a  reduction  m  the  amount  of  rent  is  manifested  by  the 
fact  that  when,  after  the  termination  of  the  second  year,  written  de- 
mand was  made  for  the  payment  of  "the  rent,  the  defendants'  same  rep- 
resentative wrote  to  the  plaintiff  in  reply,  without  suggesting  that  a 
reduction  had  been  agreed  upon,  but  merely  stating: 

"We  entered  Into  an  agreement  for  one  year,  and  at  the  expiration  ot  this 
year  we  did  not  renew  oar  agreement,  nor  w^  we  asked  to  have  aame  ze- 
newed,  but  simply  continued  doing  business  tbere." 

Other  points  are  raised  on  the  appeal  that  I  do  not  think  require  dfr> 
tailed  consideration. 

The  judgment  should  be  affirmed. 

Judgment  affirmed,  with  costs.  All  concur. 


WTMN  T.  CARUN  et  al. 

{Bnprone  Court,  Appelate  Division,  Second  Departmrat  December  SO,  1909;) 

1.  NKOI.IOEN0I  (I  4S*)— KirOWUDOX  OF  Daitosb— GoiTBTBuonn  Kmowlbdoi 
—Time. 

Where  a  ladder  famlsbed  defendants  for  th^r  mbeontractoTB  In 
building  a  bouse  was  not  unfastened  at  the  top  and  was  safe  when  a  cai^ 
penter  descended  It  at  12  o'clock  noon,  sufficient  time  had  not  elapsed  to 
charge  defoidants  with  constructive  notice  that  It  was  unfastened  end  nn- 
■afe  to  use  when  such  carpenter  ascended  It  shortly  after  1  o*<dodc. 

[EU.  Note.— Fmr  other  cases,  see  N^lgrace,  Cent  Dig.  |  SI ;  Dec,  Dig. 
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SL  KBouaraoB  (1 18B*)— iNraozBft— Aonoir»— SumoDoror  <a  BvxinNOS. 

In  an  acnrai  against  the  graiwal  contractor  b7  a  carpenter  onployed 
by  tbe  SDbcontractor  for  Injories  ctmsed  by  falling  from  a  ladder  fur- 
nished by  defendants  because  It  was  not  fastened  to  the  building  at  the 
top.  BTldence  held  not  to  allow  jAalntiff's  freedom  from  n^l^;«aoe:. 

[Ed.  Note.— For  oflier  caaei,  see  N^igence,  Gent  Dig.  H  274-276; 
Dec.  Dig.  1 186.*] 

Api>eal  from  Trial  Term,  Kings  County. 

Action  by  Patrick  Wynn  against  Thomas  G.  Carlin  and  others. 
From  a  judgment  dismissing  &e  complaint  as  to  defendant  Carlin, 
plaintiff  appeals.  Affirmed. 

Argued  before  HIRSCHBERG.  P.  J.,  and  WOODWARD,  JENKS. 
THOMAS,  and  MILLER,  JJ. 

John  J.  O'Neill,  for  appellant. 

Carl  Schurz  Petrasch,  for  respondent. 

HIRSCHBERG,  P.  J.  The  action  is  for  negligence,  and  a  nonsuit 
was  granted  at  the  close  of  the  plaintiff's  case.  I  think  it  was  proper- 
ly granted.  The  plaintiff  received  severe  injuries  while  at  work  as  a 
roofer  in  the  construction  of  a  building  in  the  borough  of  Queens  on 
the  30th  day  of  March,  1904.  He  was  employed  by  a  firm  who  had  the 
contract  for  the  roofing,  and  whose  members  were  made  defendants 
originally  with  the  respondent,  who  was  the  general  contractor  for  the 
building ;  the  suit  being  discontinued  as  s^inst  the  firm  at  the  trial. 
The  plaintiff  was  the  foreman  in  charge  of  the  roofing.  The  stairs 
were  not  built  at  the  time  of  the  accident;  the  roof  being  reached  by 
means  of  three  ladders  placed  in  a  well  hole  at  about  the  center  of  the 
building.  The  lowest  ladder  reached  to  the  tc^  of  the  second  story, 
and  while  the  plaintiff  was  ascending  it,  a  few  minutes  after  1  o'clock 
of  the  day  stated,  he  was  thrown  from  it  by  reason  of  the  fact  that  it 
was  not  fastened,  and  from  the  fall  thereby  occasioned  received  the 
injuries  of  which  he  complains. 

The  plaintiff  had  been  engaged  in  the  business  of  roofing  for  35 
years,  during  which  time  it  was  his  constant  practice  to  go  up  and 
down  ladders.  He  had  used  the  ladder  in  question  a  number  of  times 
before  the  accident,  and  had  come  down  by  means  of  it  at  noontime 
of  the  day  in  question.  He  testified  that  on  all  those  occasions  the  lad- 
der was  in  a  proper  condition  and  safe.  When  he  commenced  the 
ascent  at  the  time  he  was  injured,  he  discovered  the  ctmdition  of  the 
ladder  at  the  outset.  He  testifies: 

"When  I  was  up  on  the  second  or  third  rung,  or  so,  I  ttit  tbe  top  of  the 
ladder  knock  against  tbe  beam— the  beam  oa  tbe  second  floor  above.  Then  I 
knevr  the  ladder  wasnt  fastened.  I  Was  about  12  or  1&  feet  up  when  I  fell ;  In 
other  words,  I  had  passed  the  fflist  floor.  I  was  about  6  feet  beyond  the  floor. 
I  was  above  it,  I  don't  know  how  far.  *  *  *  I  bad  Jnst  had  my  dinner, 
and  the  very  last  time  I  went  down  that  ladder  was  Just  before  dinner,  12 
o'clock;  after  the  whistle  blew,  12  o'clock.  Twelve  o'clock  I  went  down.  I 
did  not  notice  anythlD^  the  mattm  with  the  ladder  at  that  time,  12  o'clock. 
It  seemed  all  ri^t  at  that  time.  *  *  *  I  never  heard  any  complaints  about 
tbe  ladder  before  I  fell ;  and  in  fact,  np  to  the  time  that  I  fell,  up  to  this  very 
last  trip  that  I  made  on  that  ladder,  I  thought  the  ladder  was  perfectly  safe." 
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No  proof  was  given  as  to  who  supplied  the  ladder.  There  was  evi- 
dence that  it  was  customary  for  the  general  contractor  to  do  so.  As- 
suming that  the  respondent  supplied  the  ladder  in  this  instance,  there 
was  no  evidence  of  neglect  cm  his  part ;  no  evidence  of  actual  knowl- 
edge that  it  was  unfastened  and  in  an  unsafe  condition.  Time  had  not 
elapsed  sufficiently  to  charge  him  with  constructive  notice,  and  obvi- 
ously the  plaintiff  when  he  used  the  ladder  knew  the  danger  incident 
to  such  use.  The  case  of  Dougherty  v.  Weeks  &  Son,  126  App.  Div. 
786,  111  N.  Y.  Supp.  218,  seems  controlliiw,  even  assiuning  the  exist- 
ence of  a  defect  in  the  condition  of  the  ladder  for  which  the  defendant 
upon  notice  could  be  held  responsible  in  the  circumstances.  The  court 
said  (page  790  of  126  App.  Div.,  page  221  of  111  N.  Y.  Supp.) : 

"A  laddar  Is  a  simple  appliance.  •  •  •  There  la  no  evWence  of  any  prior 
accident.  There  iB  do  evidence  of  any  notice  to  the  defendant  of  any  defect. 
The  condition  complained  of  had  existed  but  two  days  prior  to  the  accident 
according  to  the  evldrace,  when  one  of  the  witneBses  caiued  one  of  the  rungs 
to  revolve  by  the  exercloe  of  force.  The  plaintiff  hlnudf  had  used  the  ladders 
a  half  a  dozen  times  without  discovering  the  alleged  defect  It  seema  to  ns 
that  when  such  a  pimple  appliance  property  constructed  and  of  sound  and 
good  material,  has  been  fnmlshed,  to  hold  the  person  furnishing  It  guilty  of 
negligence  for  not  discovering  and  remedying  such  a  defect,  it  must  ai^ar 
that  it  bad  existed  for  such  a  period  that  he  ought  to  have  known  of  the  de- 
fect, If  be  did  not,  and  therefore  was  as  responsible  as  If  fcnowinc  the  defect 
he  had  not  remedied  It." 

The  plaintiff  failed  on  both  branches  of  his  case,  namely,  in  showing 
negligence  on  the  part  of  the  defendant  (respondent),  and  freedom 
from  contributory  negligence  on  his  own  part.  The  judgment  should 
be  affirmed. 

Judgment  affirmed,  with  costs.   All  concur. 


GOTTHEXF  et  al.  v.  SHAPIRO  et  al. 
(Svpreoae  Conrt,  Appellate  Division,  Second  Department  December  89,  1009.) 

1.  Names  (I  10*)— Assumn  Name— ErFEcr. 

That  a  vendee  of  certain  real  estate,  tbronghout  the  transaction  and 
In  the  execution  of  a  purchase-money  mortgage,  assumed  the  name  of  bis 
infant  brother,  such  fact  did  not  predade  the  mortgagee  from  foreclosing 
the  mortgage  against  the  vendee  and  mortgagor  In  the  name  so  assumed, 
nnder  the  rule  that.  If  a  party  assnmes  a  name  other  than  his  own  In  a 
transaction,  he  cannot  later  escape  his  obligation  by  a  disavowal ;  It  being 
the  identity  of  the  Indlvldnal  that  is  rvarded,  and  not  ttie  name  he  bears 
or  asanmee. 

[Bd.  Mota— For  other  cases,  see  Names,  Coit  Dig.  |  7;  Dec  Dig.  1 10.*] 

2.  Nambs  9  10*}— Abbvmsd  Name— Uvnro  Pbbson. 

That  a  name  other  than  his  own,  assumed  a  mortgagor  In  encuting 
a  mortage,  was  the  name  of  a  living  iwrson,  did  not  make  the  mortgage 
the  Instrument  of  the  person  whose  name  was  assumed. 

[BO.  Note.— For  other  cases,  see  Names,  Dec  Dig.  |  10.*] 

S.  MOBTGAOXS  a  66*>— SiGKATDBS. 

Where  the  name  *'Max  J.  Shapiro"  was  signed  t^yslcally  to  a  mortgage 
by  anothw.  Instead  of  by  Hyman  Shapiro,  the  mortf^uror,  and  he  assumed 
the  signature  as  that  of  the  name  assumed  by  him  In  the  transaction,  and 
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tli«i  delivered  the  mortgage  so  signed  and  executed  to  the  mortgagee  as 
hlB  own  Instrument  executed  in  bis  name,  he  was  liable  as  though  he  him- 
sdf  had  BDbBcrlbed  the  same ;  and  this  though  by  accident  or  des^  he 
assumed  In  the  transactloD  a  name  whldi  was  identical  with  that  of  the 
permn  who  phTSlcally  rabscrlhed  the  name  under  Macb  circumstancea. 
tBO.  Note.— For  oUier  cases,  see  Hortgages,  Dec  Dig.  |  66w*] 

4,  BvoBiCATion  OF  InsisuuHTB  a  20*)— BQum^uBunionoN. 

Hefonnatlon  of  Instrnments  may  be  allowed,  where  the  agreement  has 
been  determined  by  both  parties,  but  In  reducing  it  to  writing,  either 
through  mutual  mistake,  or  through  the  mistake  of  the  plaintiff  accom- 
panied by  fraudulent  knowledge  and  procurement  of  the  defendant,  the 
instrument  falls  to  express  the  real  agreemoit  or  transaction. 

{Ed.  Note.— For  other  cases,  see  ReformatloD  of  Inatmrnents,  Cent  Dig. 
H  79-80;  Dec  Dig.  {  20.*] 

&  ReFOBMATION  op  IirSTBtnCEHTS  (I  6*>— JUBISDICnOH— EXECUTEO  CONTBACTS. 

Reformation  of  InstrumentB  may  be  exercised,  with  respect  to  written 
instruments  operating  Inter  vivos,  whether  they  are  executed  contracts, 
as  deeds,  mortgages,  or  leasee,  or  executory  agreements,  as  bonds,  insur- 
ance policies,  notes,  bills  of  exchange,  etc 

[Ed.  Note.— For  other  cases,  see  RefOrmatioa  of  Instrnments,  Cent  Dig. 
II  5-19;  Dec.  Dig.  |  6.*] 

ft  MOaiOAQES  (8  476*)— F0BBCZ.08UBB— RSFOBICATION. 

Where  a  mortgagor  assumed  the  name  of  hla  infant  brother  In  the 
transaction  without  the  knowledge  of  the  mortgagee,  and  In  a  suit  to 
foreclose  the  brother  appeared  by  guardian  ad  litem  and  pleaded  in- 
fancy, and  brought  an  aMrmatlve  action  to  avoid  the  transaction  on  that 
ground,  the  mortgagee  was  entitled  to  have  the  mortgage  reformed  by 
substituting  the  name  of  the  real  mortgagor  for  the  name  signed  to  the 
mortgage,  under  the  rule  that,  whoi  equity  mce  acqolrea  Jnriedlction,  It 
will  t>e  retained  for  fall  relief. 

[Ed.  Note.— For  other  eases,  we  Mortgages,  Cent  Dig.  i  1391;  Dec. 
Dig.  I  476.*] 

7.  AOXIon  (I  38*>-JOINDEB— SCOFB  OF  BnJXF. 

Where  the  facts  alleged  show  one  primary  right  of  plalntlCT,  and  one 
wrong  done  by  def^dant,  which  Involves  that  right,  plaintiCTs  complniut 
states  but  a  single  cause  of  action,  no  matter  how  many  forms  or  kinds 
of  relief  he  may  seek  to  recover. 

(Ed.  Note.— For  other  cases,  see  Action,  Gmt  Dig.  {  649;  Dec  Dig. 

i«a*3 

&  Action  (|  S8*)— Causes  of  Acnon— DuFUorrr. 

A  mortgagor  caused  the  mor^;age  to  be  executed  by  and  In  the  name 
of  his  Infant  brother,  which  name  the  mortgagor  used  In  the  transaction, 
and  on  foredgsure  proceedings  being  brought  the  brother  appeared  by 
guardian  and  ideaded  infancy,  and  Instituted  an  afflrmatlve  action  to 
avoid  the  transaction  on  that  ground,  offering  to  rescind.  During  the 
pendency  of  these  actions,  mortgageee  sued  to  have  the  mortgagor's  ac- 
tual name  substituted  for  that  signed  to  the  bond  and  mortgage,  and  that 
the  apparent  liability  of  the  infant  mortgagor  be  shifted  to  the  latter,  and 
that  the  title  vested  In  tbe  infant  be  declared  to  be  held  in  trust  for  the 
mortgagor,  and  that  the  various  instruments  be  reformed,  and,  if  neces- 
8817,  that  the  infant  convey  to  the  mortgagor  subject  to  tbe  mortgage, 
which  should  be  fweclosed,  and  that  the  Infant  be  barred  from  prose- 
cuting the  suit  to  rescind.  Held,  that  the  complaint  was  not  demurrable 
for  misjoinder  of  causes  of  action. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent  Dig.  |  549;  Dec  Dig. 
i8&*] 

Appeal  from  Special  Term,  Kings  County. 
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Suit  by  Hennan  Gottbdf  and  another  against  Max  J.  Shapiro  and 
anodier.  From  an  interlocutory  judgment  overrulii^  defendants'  de- 
murrer to  the  complaint  for  want  of  facts,  and  because  of  other  actions 
pending  between  the  same  parties  for  the  same  cause  of.  action,  and 
that  the  causes  of  action  were  improperly  united,  defendants  appeal. 
Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD.  RICH, 
.  JENKS,  and  MILLER,  JJ. 

Edward  W.  S.  Johnston,  for  appellants. 
Samuel  I.  Frankenstein,  for  respondents. 

JENKS,  J.  This  appeal  is  from  an  interlocutory  judgment  over- 
ruung  a  demurrer  to  the  complaint.  The  defendants  are  two  brothers, 
named  Hyman  and  Max  J.  Shapiro.  The  grievance  of  the  plaintiffs 
is  that  in  their  sale  of  their  lands  to  Hyman  the  defendants  contrived 
and  worked  a  fraud  upon  them.  They  aver  that  they  were  ignorant 
throughout  the  transaction  of  the  given  name  of  Hyman  and  of  the 
existence  of  Max,  and  that  the  defendants  took  advantage  of  this 
ignorance,  so  that,  although  their  dealings  were  with  Hyman  exclu- 
sively, the  contract  for  purchase  was  executed  in  the  name  of  Max,  the 
deed  was  executed  to  Max  as  grantee,  and  the  purchase-money  bond 
and  mortgage  was  executed  in  uie  name  of  Max.  Hyman  paid  $7,000 
in  cash  to  the  plaintiffs  on  account  of  the  purchase,  and  the  said  hoad 
and  mortga^  was  for  $18,000.  The  realty  was  subject  to  prior  liens 
of  $7,000.  The  transaction  was  in  1906,  when  the  lands  were  worth 
$32,000.  The  financial  depression  of  1907  reduced  the  value  to  $22,- 
000,  and  such  is  their  present  value,  and  their  prospective  value  for 
some  time  to  come.  There  was  default  in  the  payment  of  the  semi- 
annual interest  on  the  said  mor^ge  due  in  February,  1908.  The 
plaintiff  began  foreclosure  proce^ings  in  this  court,  and  made  Max 
J.  Shapiro  a  party.  This  defendant  Max  J.  Shapiro,  who  was  served 
with  process,  appeared  by  guardian  ad  litem  and  pleaded  his  infancy; 
and  the  same  Max  J.  Shapiro  also  brought  an  affirmative  action  to 
avoid  the  transaction  on  the  ground  of  his  infancy,  offering  to  recon- 
vey  the  premises,  and  asking  judgment  for  $6,000,  which  he  asserted 
was  paid  from  his  money  on  account  of  the  purchase,  and  also  further 
sums  of  money,  outlay  on  account  of  the  premises  in  question.  Both 
actions  are  pending.  In  this  action  the  plaintiffs  pray  that  Hyman  be 
substituted  for  Max  J.  in  the  purchase-money  bond  and  mortgage, 
that  the  apparent  liability  of  Max  J.  be  shifted  to  Hyman,  that  the  title 
vested  in  Max  J.  be  declared  in  trust  and  for  the  benefit  of  Hyman, 
that  the  various  instruments  be  reformed,  that  Max  J.,  if  necessary, 
be  directed  to  convey  to  Hyman  subject  to  the  said  mortgage,  that  the 
mortgage  be  foreclosed,  and  that  the  defendant  Max  J.  Shapiro  be 
barred  from  the  prosecution  of  his  said  action,  or  any  like  action,  and 
for  such  other  relief  as  is  proper.  The  defendants  demur  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
that  there  are  other  actions  pending  for  the  same  causes  of  action, 
and  that  causes  of  action  have  been  improperly  united. 

The  plaintiffs  contracted  to  sell  for  a  certain  sum  in  cash  and  for  a 
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SLrchase-money  bond  and  mortgage.  They  received  the  cash  from 
3rman  Shapiro.  Ca^  has  no  earmarks.  If  they  can  satisfy  their 
mort^^e  by  foreclosure,  then  they  are  not  harmed  by  the  fraud.  I 
perceive  no  reason  why  the  plaintiif  cannot  now  foreclose  the  mort- 
gage as  against  the  Max  J.  Shapiro  who  was  a  mortgagor,  even  though 
he  generally  bears  the  name  of  Hyman  Shapiro,  Throughout  the 
transaction  Hyman  adopted  Max  J.  as  his  own  given  name.  Hyman 
in  this  transaction  could  assume  the  name  of  Max  J. ;  and,  if  he  did, 
he  cannot  escape  his  obligation  by  a  later  disavowal.  See  Matter  of 
Snook,  2  Hilt.  666;  David  v.  Williamsburgh  Oty  Fire  Ins.  Co.,  83 
N.  Y.,  at  269,  38  Am.  Rep.  418 ;  England  v.  New  York  Publishing  Co.^ 
8  Daly,  375;  Preiss  v.  te  Poidevin,  19  Abb.  N.  C.  123;  Kennedy  v. 
People,  39  N.  Y.,  at  251.  It  is  the  identity  of  the  individual  that  is  re- 
garded, not  the  name  that  he  may  bear  or  choose  to  assume.  Matter 
of  Snook,  supra,  at  page  676.  If  Hyman  Shapiro  executed  the  mort- 
gage, assuming  the  name  of  Max  J.  Shapiro,  he  would  none  the  less 
be  bound.  E^vid  v.  Williamsburgh  City  Fire  Ins.  Co.,  supra;  1 
Addison  on  Contracts,  73  (bottom  paging),  and  authorities  cited.  The 
fact  that  there  was  a  living  person  whose  name  was  Max  J.  Shapiro 
did  not  make  that  mortgage  the  instrument  of  that  person.  If  the 
name  Max  J.  Shapiro  was  signed  physically  by  another,  instead  of  by 
Hyman  Shapiro  himself,  and  Hyman  assumed  that  signature  as  that 
of  the  name  assumed  by  him  in  this  transaction,  and  then  delivered  the 
mortgage  so  signed  and  thus  executed  to  the  mortgagee  as  his  instru- 
ment executed  in  his  name,  it  is  the  same  as  if  he  himself  had  sub- 
scribed that  name.  Manhattan  Life  Ins.  Co.  v.  Alexander,  89  Hun, 
449,  35  N.  Y.  Supp.  325,  affirmed  158  N.  Y.  732.  63  N.  E.  1127.  And 
it  does  not  change  the  principle  that  Hyman  Shapiro,  by  accident  or 
design,  assumed  in  this  transaction  a  name  which  was  identical 
with  that  of  the  person  who  physically  subscribed  the  name  under 
such  circumstances. 

And  yet  I  think  that  the  plaintiffs  may  be  heard  in  a  court  of  equity 
on  their  plea  of  reformation  in  view  of  the  character  and  form  of  the 
obligation.  The  remedy  may  operate  indirectly  to  establish  or  to 
protect  primary  rights.  Pomeroy's  Eq.  Jur.  ■§§  171,  1376.  The  same 
learned  author,  in  his  Equitable  Remedies  (section  676),  says : 

"Where,  however,  the  iDBtnimeDt  does  not  express  the  true  Intent  of  tBe 
parties,  owing  to  mistake  on  one  side,  coupled  with  fraud  or  inequitable  con- 
duct ou  the  other,  relief  will  be  freely  glTen.  The  ground  of  the  Jurisdiction 
In  this  case  la  the  fraud  of  the  defendant,  rathw  than  the  mere  mistake  of  the 
plalutUL" 

See,  too,  Welles  v.  Yates,  44  N.  Y.  625 ;  Kihner  v.  Smith,  77  N.  Y. 
226,  33  Am.  Rep.  613. 

Mr.  Pomeroy,  in  his  Bqui^  Jurisprudence,  also  says,  citing  authori- 
ties (page  1540): 

"Beformatlon  Is  ai^roprlate,  when  an  agreement  has  been  made,  or  a  trans- 
aetlon  has  been  entered  Into  or  determined  upon,  as  Intended  by  all  the  par- 
ties Interested,  but  In  reducing  such  agreement  or  transaction  to  writing, 
either  tbrotwh  the  mistake  common  to  both  parties,  or  tbroagh  Oie  mistake  of 
tin  plalntltt  Bcoompanled  hj  flie  trandiil«Qt  knowledge  and  proearemoit  ^ 
tbfl  defendant  written  Instrument  falls  to  express  the  real  egreemoit  or 
tnnsftctlon.  In  mCh  a  ease  the  Instrument  maj  be  corrected,  ao  that  It  itaall 
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truly  rapreMnt  the  agieenaait  or  transactlim  actually  mads  or  determined 
upon  according  to  the  real  purpose  and  Inttfitton  of  the  parttee." 

And  further  (page  1643) : 

"The  Jurisdiction  to  grant  the  relief  of  reformation  may  be  exercised  with 
respect  to  written  Instruments  operating  Inter  vivos,  whether  they  are  exe- 
cuted contracts,  such  as  deeds  of  conve^nce,  mortgages,  leases,  or  executory 
agreemmts,  muSx  as  bonds,  polides  of  Insurance,  notn,  bUla  of  exdiange,  and 
the  like." 

And,  as  to  the  principle,  see,  too,  Parlin  v.  Stone  (C.  C.)  48  Fed. 
808 ;  Collins  v.  Comwell,  131  Ind.  20,  30  N.  E.  796. 

It  does  not  appear  that  any  innocent  person  could  be  affected  in 
this  case.  I  may  add  that  it  is  a  familiar  rule  that,  when  a  court  of 
equity  once  acquires  jurisdiction,  it  will  be  retained  for  full  relief. 
Mr.  Pomeroy,  in  his  Equitable  Remedies^  goes  so  far  as  to  say  (sec- 
tion 683): 

"The  principle  that  when  equity  once  acquires  Jurisdiction  it  will  be  retained 
for  full  relief  is  applicable,  and  consequently  additional  equitable  relief,  such 
as  specific  performance  fOredoenre,  or  l^ral  relief  In  damages,  may  be  awarded 

in  the  same  sulL" 

I  think  that  there  is  not  an  improper  joinder  of  causes  of  action. 
Pomeroy  on  Code  Remedies  lays  down  this  rule  for  a  test: 

"If  the  facts  allied  show  one  primary  right  of  the  plaintiff,  and  one  vrtous 
done  by  the  defendant  which  Involves  that  right,  the  plaintiff  has  stated  but  a 
single  cause  of  action,  no  matter  how  many  forms  and  kinds  of  rdlef  he  may 
claim  that  he  Is  entitled  to  and  may  ask  to  recover" — qooted  in  TXUAtH^  New 
York  Practice  p.  6& 

Bliss,  in  his  Code  Pleading  (section  112),  cites  the  opinion  of 
Haight,  J.,  in  Mahler  v.  Schmidt,  43  Hun,  512,  as  affording  the  test : 

"This  provision  of  the  Code  Is  but  declaratory  of  the  rule  that  previously 
existed,  and  the  test  Is  whether  or  not  the  parties  Joined  In  the  suit  have  one 
connected  Interest  centering  In  the  point  In  issue  In  the  cause,  or  one  common 
point  of  litigation." 

The  one  primary  right  of  the  plaintiffs  in  this  case  is  to  have  Hyman 
Shapiro  held  to  his  obligation,  and  the  one  primary  wrong  is  the 
fraud  practiced  in  order  to  avoid  them.  Asking  for  multiplicity  of  re- 
lief does  not  afford  ground  for  demurrer  against  the  complaint  for 
stating  more  than  one  cause  of  action,  for  the  cause  alleged  and  the 
relief  asked  are  separate  matters.  Hammond  v.  Cockle,  2  Hun,  495 ; 
Bliss  V.  Winters,  38  App.  Div.  174,  66  N.  Y.  Supp.  650. 

The  interlocutory  judgment  must  be  affirmed,  with  costs.  All  con- 
cur. 
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BCBIEFFEIilN      UcGLEL£iAN,  Mayor,  et  kL 
(Sapnme  Gonr^  Aiqpdlate  IMvlslon,  First  Department   Deconber  22,  1009.) 

1.  SuTum  (I  lOB*)— GmuL  asd  Spboial  SrAToraa— Bspbai» 

A  later  special  statute,  which  covers  the  wh<de  Bubject-matter  of  an 
earlier  geoeral  statnte,  and  which,  though  not  repugnant  to  the  earlier 
statute,  embraces  new  and  more  specific  provisions.  Is  a  substitute  for  and 
a  repeal,  pro  tanto,  of  the  earlier  genwal  act 

[Ed.  Notew— E^r  other  cases,  see  Statutes,  Cent  Dig.  i  238;  Dec.  Dig. 

2.  SvUMKr  RULBOADB  (i  4*)— FbANOHISES— STATUTES— REPEAL. 

Railroad  Law  (T.aws  1890,  p.  U09,  c.  565}  |  92,  as  amended  by  Laws 
1893.  p.  910,  c.  434,  providing  for  the  manner  of  procuring  the  consent  of  • 
local  authorities  for  the  construction  and  operation  of  street  surface  rail- 
roads, is  a  g^eral  act,  covering  the  whole  state,  and  la  pro  tanto  repealed 
by  Greater  New  Xork  Charter  (Laws  1901.  p.  88,  c.  49S)  |  74,  as  amended 
bj  Laws  1906,  p.  1548,  c.  630.  on  tbe  same  subject  subsequently  enacted, 
•nd  its  proTlsloos  control  within  Oreator  New  York. 

[Ed.  Note.— For  other  cases*  see  Street  Ballroads,  Cmt  Dig.  I  7;  Dec. 
Dig.  I  4.*] 

3.  SraxR  Bahboads  <i  24*)— FBAiraHxacs— Gorbkut  ow  Local  Authosities— 

FaocEcnnfos. 

The  fact  that  the  board  of  estimate  and  an>ortI<mment  of  New  Tork 
City,  esaaming  to  proceed  at  the  same  time,  under  Greater  New  York 
Charter  (Laws  1001,  p.  38,  c.  466)  |  74,  as  amended  by  Laws  1005,  p.  1548, 
c.  630,  and  Railroad  Law  (Laws  1890,  p.  1109,  c.  565)  |  92,  as  amended  by 
Lews  1893,  p.  910,  c.  434,  relating  to  the  consent  to  the  coostrnctlon  and 
(^ration  of  street  surface  railroads,  considered  the  application  before 
the  day  fixed  for  a  public  hearing,  under  section  92,  and  expressed  an 
approral  of  the  application,  did  not  show  such  a  Tlolatlon  of  the  railroad 
law  as  to  make  the  act  of  the  board  illegal  in  fnrthw  ctmslderlng  the  ap- 
plication, and  the  board  was  not  thereby  divested  of  Jurisdiction  to  con- 
sider the  application  at  the  time  and  ^ace  fixed  for  a  public  heaHngi 
under  the  railroad  law. 

[Ed.  Note. — For  other  cases,  see  Street  Railroads,  Dec.  Dig.  {  24.*] 

McLaughlin  and  Clarite,  JJ.,  dissenting. 

Af^eal  from  Special  Term,  New  York  County. 

Action  by  William  Jay  Schieffelin  against  George  B.  McClellan,  as 
Mayor  of  New  York  City,  and  others.  From  an  order  granting  an 
injunction  pendente  lite,  defendants  appeal.  Reversed. 

Argued  before  INGRAHAM,  CLARKE,  HOUGHTON,  MC- 
LAUGHLIN, and  SCOTT,  JJ. 

Terence  Farley,  for  appellants. 
Julius  H.  Cohen,  for  respondents. 

SCOTT,  J.  This  is  an  appeal  from  an  order  enjoining  the  board  of 
estimate  and  apportionment  of  the  city  of  New  York  from  proceeding 
further  with  the  hearing  upon,  and  from  acting  upon,  an  application 
for  certain  changes  and  modifications  to  the  contract  heretofore  en- 
tered into  between  the  city  of  New  York  and  the  South  Shore  Traction 
Company.  The  only  question  we  have  considered  is  whether  or  not 
the  board  may  legally  proceed  to  act,  and  whether  they  may  so  legally, 
proceed  depends  upon  the  question  whether  or  not  their  acts  are .  reg- 
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ulated  by.  section  92  of  the  Railroad  Law  (Laws  1890,  p.  1109,  c.  565, 
as  amended  by  Laws  1893,  p.  910,  c.  434),  as  well  as  by  section  74  of 
the  Greater  New  York  Charter  (Laws  1901,  p.  38,  c.  466,  as  amended 
by  Laws  1905,  p.  1548,  c.  630),  and,  if  so  regulated,  whether  or  not 
the  provisions  of  these  acts  have  been  (implied  with.  The  two  provi- 
sions read  as  follows: 

"Railroad  Law,  {  02.  The  application  for  the  consent  of  the  local  authori- 
ties shall  be  In  writing  and  before  acting  thereon  such  authorities  shall  give 
public  notice  thereof  and  of  the  time  and  place  when  It  will  first  be  consid- 
ered, which  notice  shall  be  published  dally  In  any  city  for  at  least  fourteai 
days  In  two  of  Its  dally  newspapers,  If  there  be  two,  If  not,  In  one,  to  be  des- 
ignated by  the  mayor.  *  •  «  Such  consent  must  be  upon  the  expressed  con- 
dition that  the  provlstons  ot  this  article'  pertinent  thereto  shall  be  compHecl 
•  wltb  sod  Aall  be  filed  In  the  office  of  the  derk  of  the  county  in  which  sucb 
raUnrnd  is  located.  Whenerer  the  consent  of  the  common  council  of  a  city 
Is  apirtied  for,  the  first  consideration,  of  whldi  notice  is  hereby  required,  may 
be  by  committee  of  mch  Common  Council.  Any  such  notice,  publication  or 
consideration  heretofore  or  hereafter  given,  made  or  had  In  substantial  com- 
pliance with  the  requirements  of  this  section,  Is  and  shall  be  sufficient  notice, 
publication  and  consideration  fcH-  all  the  purposes  hereof  notwithstanding- 
any  conflicting  proTislon  of  any  local  or  qiedal  act  <Hr  charter." 

The  charter  provisions,  as  they  now  stand,  are  as  foUom: 

"Sec.  74.  Before  any  grant  of  the  franchise  or  right  to  use  any  streets 
avenue,  waterway,  parkway,  park,  bridge,  dock,  wharf,  highway  or  public 
gronnd  or  water  within  or  belonging  to  the  city  shall  be  made  by  the  board 
of  estimate  and  apportionment,  the  proposed  specific  grant  embodied  In  the- 
forra  of  a  contract  with  all  of  the  tenus  and  conditions,  including  the  provl- 
riona  u  to  rates,  fares  and  charges,  and.  together  wltii  the  form  of  the  reao- 
Intton  or  resolutions  for  the  granting  of  the  same,  shall  be  entCTed  In  the 
minutes  of  the  board  of  estimate  and  apportionment,  and  after  such  entry 
shall  be  published  at  least  twenty  days  In  the  'City  Record'  and  at  least  twice 
In  two  dally  newspapers  published  In  the  dty,  to  be  designated  by  the  mayor,, 
at  the  expense  of  the  proposed  grantee.  The  board  of  estimate  and  apportion- 
ment shall,  before  authorizing  any  such  contract  or  adopting  any  such  resolu- 
tion, set  a  date  or  dates  for  a  public  hearing  thereon,  at  which  citizens  shall 
be  entitled  to  ai^iear  and  be  heard.  No  such  hearing  shall  be  held,  however., 
until  the  notice  thereof  shall  have  been  published  for  at  least  tesi  day  Im- 
mediately prior  thereto  In  the  *Git7  Record'  and  at  least  twice  in  two  daily 
newiqutpers  published  In  the  city,  to  be  designated  by  the  mayor,  at  the  ex- 
prase  of  the  proposed  grantee,  and  the  said  board  of  estimate  and  apportion- 
ment, before  authorlztog  any  such  contract  or  adopting  any  such  resolution,, 
shall  make  inquiry  as  to  the  money  value  of  the  franchise  or  right  proposed 
to  be  granted  and  the  adequacy  of  the  compeneatlon  proposed  to  be  paid  there- 
for, and  i^ublish  the  resulta  of  such  Inquiry  at  least  ten  days  In  the  'City 
Record'  and  at  least  twice  In  the  dally  newspapers  In  which  such  form  of  con- 
tract shall  be  published.  Bveiy  such  contract  or  resolution  shall  be  entered 
on  the  minutes  or  record  of  such  board  d  estimate  and  apportlcmment,  and 
every  contract  or  resolution  containing  or  making  such  grant  shall  require  the 
concurrence  of  members,  of  the  board  of  estimate  and  apportionment  entitled 
as  provided  by  law  to  three-fourths  of  the  total  number  of  votes  to  which  all 
the  members  of  the  said  board  shall  be  entitled  and  the  votes  shall  be  shown 
by  the  ayes  and  noes  as  recorded  in  the  minutes  of  the  board.  Thirty  daya 
at  least  shall  Intervene  between  the  Introduction  and  final  passage  of  any  such 
re«>lutl<Hi  or  authorization  of  such  contract.  The  separate  and  additional  ap- 
iwoval  ot  the  mayw  shall  be  neoessaiy  to  the  validity  of  every  suich  contract 
or  resolution.  This  act  shalT  a^ly  to  any  renewal  or  eztaisimi  of  the  grant  or 
leasing  of  thQ  prt^wrty  to  the  same  grantee  or  to  others.  Within  five  days 
after  the  adoption  of  any  such  resolution  or  any  such  authorization,  a  copy 
thereof,  indudinjs  the  full  text  of  the  franchise,  grant  or  contract,  and  duly  at- 
tested    the  cleric  ot  the  board  of  estimate  and  ai^^ortionnmit  ihall  be  trsns^ 
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mltted  to  eftdi  of  tbe  fbllowliig:  The  comivbvUer,  Qie  corporation  conniel, 
the  city  derk  and  the  board  ih  rapid  transit  railroad  commlsslonen  of  the 
city  (tf  Nevr  Tork,  to  be  preserved  1^  them  anumv  the  archlTes  of  their  deparl> 
moita  or  office. '  All  su<ai  certified  copies  shall  be  deemed  to  be  public  records." 

Here  we  have  two  acts  providingf  how  the  consent  of  the  local  au- 
thorities may  be  given  to  the  use  of  the  public  streets  by  a  street  rail- 
road corporation,  what  notice  of  the  application  shall  be  given,  and 
what  public  hearing  shall  be  had.  The  earlier  one  is  a  general  act 
not  covering  the  whole  state.  The  other  is  a  local  and  special  act  re- 
lating exclusively  to  the  city  of  New  York.  The  one  provides  in  gen- 
eral terms  that,  before  the  local  authorities  act  upon  such  an  applica- 
tion, 14  days'  notice  shall  be  given  of  the  time  and  place  at  which  it 
will  be  first  considered.  No  positive  provision  is  made  for  a  public 
hearing)  which  has  to  be  read  into  the  statute  by  implication.  Secor 
V.  Village  of  Pelham  Manor,  6  App.  Div.  236,  39  N.  Y.  Supp.  993.  No 
directions  are  given  us  to  the  form  or  contents  of  the  notice;  that  be- 
ingleft  wholly  to  the  discretion  of  the  public  authorities. 

The  later  special  act  designed  to  effect  the  same  result,  to  wit,  no- 
tification to  the  public  of  any  proposed  consent,  and  an  opportunity  for 
a  public  hearii^  thereon,  is  much  more  stringent  and  specific.  It  re- 
quires that  the  proposed  specific  grant  embodied  in  the  form  of  a  con- 
tract with  all  the  terms  and  conditions,  including  the  provision  as  to 
the  rates,  fares,  and  chains,  tc^ther  with  the  form  of  resolution  for 
the  grantii^  of  the  same,  shall  be  entered  in  the  minutes  of  the  board 
of  estimate  and  apportionment  and  published  at  least  SO  days  in  the 
City  Record,  and  at  least  twice  in  two  daily  newspapers,  llie  board 
is  then  required  to  set  a  date  or  dates  for  a  public  hearing  thereon 
at  which  citizens  shall  be  entitled  to  appear  and  be  heard.  Of  this 
meeting  10  days'  notice  must  be  g^ven  by  advertisement.  The  board 
must  make  inquiry  as  to  the  money  value  of  the  franchise  or  right  pro- 
sed to  be  granted  and  the  adequacy  of  the  compensation  proposed  to 
paid  therefor,  Ae  results  to  be  published  for  10  days ;  and,  finally, 
to  prevent  anythii^  approaching  haste  in  the  action  of  the  board,  it  is 
provided  that  at  least  80  days  must  intervene  between  the  introduction 
and  tbe  final  passage  of  any  resolution  authorizing  such  a  contract.  It 
15  apparent  that  the  charter  provisions  require  as  much,  and  indeed 
much  more,  in  the  way  of  preliminary  notice,  and  opportunity  to 
citizens  to  learn  of  the  proposed  action  and  to  intelligently  discuss  it, 
than  is  required  by  the  railroad  law.  It  is  unreasonable  to  assume  that 
the  L^slature  intended  that  both  procedures  should  be  followed,  es- 
pcdally  in  view  of  that  clause  of  section  92  of  the  railroad  law  which 
provides  that: 

"Any  mdi  notice,  publication  or  consideration  heretofore  or  hereafter  given, 
made  or  had  in  mbstantlal  compliance  with  the  reqnirements  of  this  section 
la,  and  shall  be  sufficient  notice,  publication  and  consideration  for  all  tbe  pur- 
poses hereof  notwithstanding  any  conflletlnc  prorlslona  of  any  local  or  special 
act  or  tihartw.** 

It  is  a  well-established  rule  of  statutory  construction  that  a  later  spe- 
cial statute  which  covers  the  whole  subject-matter  of  an  earlier  gener- 
al statute,  and  which,  although  not  r^tignant  to  the  earlier  statute, 
embraces  new  and  more  specific  provisi<ms,  will  be  held  to  have  been 
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intended,  within  the  scope  of  its  operations,  as  a  substitute  for  and 
a  repeal  pro  tanto  of  the  earlier  general  act.  Heckmann  v.  Pinkney,  81 
N.  Y.  211;  Excelsior  Petroleum  Co.  v.  Lacey,  63  N.  Y.  422;  People 
V.  Gold  &  Stock  Tel.  Co.,  98  N.  Y.  67;  N.  Y.  Cable  Co.  v.  Mayor, 
104  N.  Y.  1-15, 10  N.  E.  332.  In  my  opinion  this  rule  is  distinctly  ap- 
plicable to  the  acts  under  consideration,  and,  as  the  preliminary  acts 
of  the  defendants  concededly  follow  the  requirements  of  the  charter, 
the  injunction  should  not  be  continued. 

Personally  I  should  arrive  at  the  same  result  if  I  considered  that 
both  acts  must  be  followed,  for  I  can  see  no  basis  for  the  claim  that, 
in  any  event,  proceedings  must  be  carried  to  a  conclusion  under  one 
act,  before  the  preliminary  steps  may  be  taken  under  the  other. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  denied,  with  tlO-costs. 

INGRAHAM  and  HOUGHTON,  JJ.,  concur.  McI^UGHUN 
and  CLARKE,  JJ.,  dissent. 

INGRAHAM,  J.  I  concur  with  Mr.  Justice  SCOTT.  To  sustain 
this  injunction  the  plaintiff  must  bring  the  official  act  which  he  seeks 
to  enjoin  within  the  provisicms  of  chapter  301,  p.  620,  of  the  Laws  of 
1892,  which  provides  that : 

"An  action  may  be  maintained  *  *  *  to  prevent  enj  Illegal  offldal  act 
on  the  part  of  any  auch  officers  •  •  •  or  to  prevent  waste  or  Injnry  to  or 
to  restore  land  make  sood  any  pnq;>ert7,  fnnds  or  estate  of  Buch  •  •  • 
municipal  corporation." 

This  action  is  based  upon  the  allegation  that,  if  the  board  of  estimate 
and  apportionment  now  entertain  this  application,  it  would  be  commit- 
ting an  "illegal  official  act."  The  board  of  estimate  and  apportionment 
have  proceeded  as  required  by  section  74  of  the  charter.  They  have 
also  asstuned  to  proceed  according  to  the  provisions  of  section  92  of 
the  Railroad  Law  (chapter  £65,  p.  1109,  Laws  1890,  as  amended  by 
chapter  434,  p.  910,  Laws  1893),  carrying  on  the  proceedings  under 
these  two  acts  at  the  same  time.  The  only  ground  upon  which  the 
plaintiff  relies,  and  upon  which  the  court  below  has  held  that  a  fur- 
ther consideration  of  this  application  would  be  an  illegal  official  act 
of  the  board  of  estimate  and  apportionment,  is  that  the  board  had  to 
some  extent  considered  the  application  before  the  day  fixed  for  a  pub- 
lic hearing  under  section  92  of  the  railroad  law.  I  am  inclined  to  agree 
with  Mr,  Justice  SCOTT  that  the  provisions  of  the  charter  established 
a  substitute  for  and  a  repeal  pro  tanto  of  the  general  railroad  act; 
but  I  also  think  that  the  mere  fact  that  the  board  had  given  to  the 
subject  some  consideration  and  had  even  expressed  an  approval  of 
the  application  was  not  such  a  violation  of  the  provisions  of  the  gen- 
eral railroad  law  as  would  make  the  act  of  the  board  illegal  in  further 
considering  the  application.  Here  are  two  acts  which  substantially 
cover  the  same  general  subject.  By  both  acts  certain  preliminary 
steps  are  required  before  the  board  can  act  The  board  was  required 
to  give  public  notice  of  the*time  and  place  when  the  application  would 
be  first  considered.  If  for  any  reason  the  board  had  tnnitted  to  g^ve 
sudt  public  notice,  or  the  notice'  was  not  for  sufficient  time,  amd  the 
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board,  discovering  its  mistake,  had  caused  a  new  notice  to  be  given  fix- 
ing a  time  and  pl»:e  as  reqtiired  by  the  statute,  I  do  not  think  the  board 
would  be  divested  of  jurisdiction  to  consider  liie  Explication  at  the 
time  and  place  named  because  it  was  not  the  first  hearing,  or  because 
at  the  first  hearing  the  board  had  expressed  an  <^inion  as  to  whether 
or  not  the  appUcation  should  be  granted.  If  such  a  mistake  had  been 
made  at  the  beginning  of  the  official  term  of  the  board  of  estimate  and 
apportionment,  the  result  would  be,  if  this  contention  was  sustained, 
that  the  subject  could  not  be  considered  ^^ain  during  the  official  term 
of  the  members  of  the  board;  but  it  would  have  to  be  postponed  until 
a  new  board  came  into  office.  Whatever  impropriety  there  may  be,  if 
there  is  any,  in  this  proceedii^  as  presented  by  the  papers,  I  cannot 
see  that  anything  that- had  been  d<Hie  bv  the  b(»rd  took  awav  from  it 
its  power  to  act  upon  the  application  after  they  had  given  the  notice 
required  the  railroad  law,  and  had  proceeded  as  required  by  the 
charter. 

1  therefore  concur  in  the  reversal  of  the  order. 
bCOTT  and  HOUGHTON,  JJ.,  concur, 

McLaughlin,  J.  (dissenting).  I  am  unable  to  concur  in  the  con- 
clusion arrived  at  by  the  majority  of  the  court,  for  the  following  rea- 
sons: 

The  board  of  estimate  and  apportionment  met  on  the  iSth  of  No- 
vember, 1909,  and,  assuming  to  act  in  accordance  witii  section  92  of 
the  railroad  law,  fixed  the  10th  day  of  December  following  as  the  day 
when  the  petition  of  the  traction  comoany  should  be  "first  considered 
and  a  public  hearing  be  had  thereon,"  and  directed  the  publication  of 
notices  accordingly.  Had  the  board  stopped  here,  their  proceedings 
would  have  been  according  to  the  provisions  of  the  statute  cited ;  but 
it  did  not,  because  at  the  same  meeting  it  heard  the  report  of  a  commit- 
tee previously  appointed  favoring  the  proposed  modifications,  and  then 
passed  a  resolution  approving  of  the  same,  and  referred  the  matter  to 
the  corporation  counsel  for  approval  as  to  form,  to  be  reported  by  him 
at  a  meeting  of  the  board  to  be  held  on  the  19th  of  the  same  month. 
On  the  19th  tiie  board  again  met,  and,  the  corporation  counsel's  ap- 
proval havinr  been  received,  a  resolution  was  passed  approving  the 
proposed  modified  contract  and  authorized  the  mayor  to  execute  and 
deliver  the  same  on  behalf  of  the  city.  Its  publication  was  then  di- 
rected to  be  made  as  provided  in  section  74  of  the  charter,  and  the 
23d  of  December  fixed  as  the  day  for  the  public  hearing  thereon. 

The  acts  of  the  board  thus  taken  did  not  comply  with  the  letter  or 
spirit  of  the  provisions  of  the  railroad  law.  Under  that  section  the 
board  was  required,  "before  acting  thereon  "  to  give  at  least  14  day's' 
notice  of  the  time  and  place  when  the  petition  would  "first  be  consid- 
ered." A  public  hearing  is  impliedly  required  by  the  section  (Secor 
V.  Village  of  Pelhal  Manor,  6  App.  Div.  236,  39  N.  Y.  Supp.  993), 
to  the  end  that  any  and  all  persons  interested  may  be  heard  on  the  sub- 
ject-matter of  the  api^ication  before  the  board  shall  take  any  action 
whatever.  The  board:  of  estimate  and  apportionment  could  not,  on 
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the  12th  of  Nov«nber,  1909,  hiwfully  consider  the  merits  of  the  pe- 
tition, approve  the  modification,  or  approve  a  pr(^>osed  modified  con- 
tract. It  could  not  do  this  until  the  hearing  provided  for  had  heen  had. 
This,  it  seems  to  me,  necessarily  follows  from  the  provisions  of  section 
92  of  the  railroad  law,  if  that  section  be  applicable.  I  am  of  the  opin- 
ion the  section  is  applicable,  and,  if  this  be  correct,  then  it  follows  that 
the  acts  of  the  board  were  unlawful,  and  such  unlawful  acts  cannot 
be  made  the  basis  of  any  valid  action  under  section  74  of  the  charter, 
and  the  publication  of  the  proposed  contract  so  approved  would  be  of 
no  effect. 

But,  although  the  board  assumed  to  apt  in  accordance  with  both 
sections,  the  order  appealed  from  is  to  be  reversed  upon  the  g^round 
that  section  92  of  the  railroad  law  does  not  apply,  since  it  was  repealed 
pro  tanto  by  section  74  of  the  charter,  and  that  the  action  of  the  board 
is  sanctioned  by  that  section.  No  one,  I  take  it,  disputes  the  proposition 
tnat  a  general  statute  may  be  repealed  by  a  special  one  subsequently 
passed  and  inconsistent  therewith,  or  entirely  covering  the  same  sub- 
ject-matter; but  such  repeals  are  not  favored  by  the  courts.  Trust 
Company  of  America  v.  State  Safe  Deposit  Co.,  109  App.  Div.  666,  96 
N.  Y.  Supp.  686,  affirmed  187  N.  Y.  178,  79  N.  E.  996;  People  ex  rel. 
Brown  v.  Metz,  119  App.  Div.  271, 104  N.  Y.  Supp.  649,  affirmed  189 
N.  Y,  650,  82  N.  E.  1131 ;  Matter  of  the  City  of  New  York  (Town  of 
Hempstead),  125  App.  Div.  219,  109  N.  Y.  Supp.  653,  affirmed  192  N. 
Y.  569,  85  N.  E.  1117.  If,  on  a  reasonable  construction,  the  two  acts 
are  not  inconsistent  and  may  stand  together,  then  the  authorities  are 
all  to  the  effect  that  the  general  act  is  not  repealed  by  the  special  act. 
36  Am.  &  Eng.  Enc.  of  Law  (3d  Ed.)  743 ;  Staats  v.  Hudson  River 
R.  R.  Co.,  *43  N.  Y.  196 ;  People  ex  rel.  Kingsland  v.  Palmer,  62  N. 
Y.  83;  Hankins  v.  Mayor,  64  N.  Y.  18;  Matter  of  Murray  Hill  Bank, 
163  N.  Y.  199,  47  N.  E.  298;  Davis  v.  Supreme  Lodge,  Knights  of 
Honor,  165  N.  Y.  159,  58  N.  E.  891;  Bush  v,  D.  L.  &  W.  R.  R.  Co.. 
166  N.  Y.  210,  59  N.  E.  838. 

In  Davis  v.  Supreme  Lodge,  Knights  of  Honor,  supra,  where  the 
claim  was  made  that  a  general  law  had  been  impliedly  repealed  a 
special  one,  it  was  said : 

*^ere  Is  no  Implication  of  a  repeal  of  the  prior  law,  nnlesB  the  later  act 
mbraces  the  Bubject-matter  of  the  earlier,  or  unless  the  reason  for  the  earlier 
act  Ifl  beyond  preadventure  removed.  Therefore  every  effort  mnst  be  used  to 
make  all  acta  stand,  and.  If  by  any  reasonable  conBtmctlOD  they  can  be  recon- 
ciled, the  later  act  will  not  operate  as  a  repeal  of  the  earlier.  •  •  •  Xbe 
leaning  of  the  conrtB  la  bo  strong  against  repealing  the  positive  provUlonB  of 
a  fonner  Btatate  by  oonatraction  as  almost  to  eatatdiah  the  doctrine  <tf  no  re- 
peal by  Impllcattm.  Where  there  la  a  difference  In  the  whole  pnrvlev  of  two 
etatntes,  apparently  relating  to  the  same  subject,  the  former  ranalna  In 
force,*' 

As  I  read  these  two  sections,  there  is  no  inconsistency  between  them. 
On  the  contrary,  when  considered  together,  they  present  a  harmonious 
scheme  for  the  protection  of  the  interests  of  the  public  in  the  granting 
of  franchises.  Under  section  92  of  the  railroad  law,  the  board  of  es- 
timate and  apportiotmient,  when  an  application  is  presented  for  a 
franchise,  must  hold  a  public  hearing  before  action  upon  the  applica- 
tion.  Under  section  74  of  the  charter,  before  the  franchise  can  be 
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granted,  the  proposed  terms  of  the  grant  must  be  made  public  and  a 
public  hearing  had  thereon.  This  section  does  not  purport  to  change 
the  requirements  of  the  railroad  law.  It  merely  imposes  a  further  con- 
dition. 

The  prevailing  opinions,  it  seems  to  me,  proceed  on  an  erroneous 
assumption  that  the  object  of  the  public  hearing  is  the  same  in  both 
■cases,  and  that  since  the  charter  provision  is  more  specific,  and  a  later 
special  act,  it  entirely  supersedes  the  section  of  the  railroad  law  in 
question.  I  do  not  so  regard  it.  The  purpose  of  the  hearing  required 
by  the  railroad  law  is  to  give  the  public  an  opportunity  to  be  heard  on 
the  question  whether  or  not  any  franchise  should  be  granted.  The 
hearing  under  the  charter  is  required  only  after  the  board  of  estimate 
and  apportionment  has  acted  in  favor  of  granting  a  franchise  in  somt 
form,  and  its  purpose  is  to  afford  the  public  an  c^portunity  of  approv- 
ing or  disapprovmpf  of  the  terms  upon  which  it  is  proposed  to  grant 
it  When  an  application  for  a  franchise  is  made  under  the  charter, 
the  board  may  refuse  absolutely  to  grant  it,  in  the  first  instance,  and 
in  that  case  there  is  no  provision  for  a  public  hearing.  It  is  not  diffi- 
cult to  imagine  that  the  public  might,  in  one  case,  be  interested  in  hav- 
ing a  franchise  granted  just  as  much  as  it  would,  in  another  case,  in 
having  it  refused,  and  under  the  railroad  law  they  have  a  right  to  be 
heard  in  either  case,  which  right  does  not  exist  under  section  74  of 
the  charter.  It  is  obvious  that  if  the  board  may  pass  a  resolution  favor- 
ing an  application,  without  a  public  hearing  thereon,  it  may  also  deny 
an  application,  in  toto,  without  a  public  hearing.  If  it  is  unnecessary 
to  hold  a  public  hearing  in  the  one  case,  it  is  equally  so  in  the  other. 

I  am  of  the  opinion  that  the  Legislature  did  not  intend,  by  the  enact- 
ment of  section  74  of  the  charter,  to  repeal  section  92  of  the  railroad 
law,  and,  if  this  be  true,  then  it  would  seem  necessarily  to  follow  that 
the  board  was  proceeding  in  an  illegal  way,  and,  if  so,  the  action  can 
be  maintoined.  Ziegler  v.  Chapin,  126  N.  Y.  342,  27  N.  E.  471; 
Rogers  v.  Board  of  Supervisors,  77  App.  Div.  501,  78  N.  Y.  Supp. 
1081 ;  Queens  County  Water  Co*  v.  Monroe,  83  App.  Div.  105,  62 
N.  Y.  Supp.  610. 

The  order  should  be  affirmed. 

CLARKE,  J.,  concurs. 


OOnVERNBUB  YZLLAGBI  T.  GOUTBBNUUU  OEMBTBRT  ASS'N. 

<Sopreaie  Court,  Appellate  INvlricm,  Third  Department   DBcember  S,  1909.) 

2.  TuATioif  (I  245*)— ExEiCFTions— Cehetebues— GoNBisuonoiT  or  Statute. 
Statntea  relating  to  exemptioQ  from  taxation  of  cemetery  asaoclatlons 
are  governed  by  no  pecallar  rule  and  are  subject  to  no  strained  construe- 
tlon. 

[Ed.  Note.— For  otber  cases,  see  Taxation,  Cent  Dig.  |  415;  Dec.  Dig. 
S  a43.»3 

Z  UcrVICIPAL  COBPOEATIONB   (H  408*)— SPECIAL  ASSBSSHEnTS— -HUHFTIONB— 

Cunnisa. 

Village  Law  (Laws  1897,  p.  405,  c.  414).  1 113,  as  amended  by  Laws  1898, 
p.  1280,  e.  639,  provides  that  a  sidewalk  assessment  Is  a  Hen  superior  to 
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•very  other  Uea  or  claim,  exc^t  existing  taxes  or  local  aneaaments,  from 
the  date  of  the  final  determination  of  the  amount  thereof  until  aatlsfled, 
and  that  no  real  property  la  exempt  from  asaeeament  for  the  purpose  spec- 
ified in  the  section,  with  an  Immaterial  aception.  Lawa  1879,  897,  c.  SI  0, 
i  1,  provides  that  no  land  actually  used  and  occupied  for  oonetery  purposes 
shall  be  auhjected  to  tx  sold  for  any  tax  or  assessment  Section  2  pro- 
Tides  tiiat  whoierer  land  Aall  cease  to  be  used  for  cemetery  purposes  any 
Judgment  tax  or  asBesament  which,  but  for  the  act,  would  have  been  Im- 
posed, shall  become  a  lien  on  Uie  land  and  collectible  out  of  It.  Held,  that 
the  village  law  Imi^iedly  repealed  Laws  1879,  p.  897.  c.  810,  m  far  as  it 
is  applicable  to  villages,  so  that  land  used  for  a  cemetery  In  a  Tillage 
would  be  liable  for  sidewalk  assessments. 

[Ed.  Note.— For  other  cases;  aee  Ifnnldpal  Corponitlona,  Cent  IMg.  | 
1005;  Dec  Dig.  {  40&*] 

8.  HuiaciFAL  CoKPOEATiONB  (|  484*)— SPECIAL  AsaESSiaEnn— Bxncpnom— 

CXHETBBIKS. 

Bren  If  Village  Law  (Laws  1897,  p.  405,  c.  414),  |  113,  as  amended  by 
Laws  1898,  p.  1280.  c.  S30.  In  connection  with  Laws  1879,  p.  897,  c.  810, 
be  capable  of  a  construction  authorhdng  a  sidewalk  assessment  against 
cemeteries^  which  would  become  a  lien  oiforceable  only  itter  the  cemetety 
property  has  ceased  to  be  used  as  a  cemet^.  It  would  be  no  complete  der 
fense,  In  an  action  against  a  cemetery,  to  compel  payment  of  such  an 
assesament  since^  under  Tillage  Law  (Laws  1807,  p.  c.  41^,  |  168,  a 
Judgment  could  be  obtained,  enfbroeable  at  least  out  of  personal  im^erty 
of  the  cemetery  association  or  corporation  or  land  not  "actually  used  and 
occulted  for  cemetery  purposes,"  if  such  were  found.,and  which  would  be 
a  Hen  on  the  lands  actually  used  for  cemetery  purposes,  if  at  any  time  they 
should  cease  to  be  so  used. 

[Bid.  Note.— For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  | 
lOtt;  Dec  Dig.  I  484.*] 

Otaester  and  Sewdl,  JJ^  dissenting. 

Appeal  from  Trial  Term,  St.  Lawrence  County. 

Action  by  Gouvemeur  Village  against  Gouvemeur  Cemetery  Asso- 
ciation. Judgment  of  dismissal,  and  plaintiff  appeals.  Reversed  and 
new  trial  ordered. 

See,  also,  63  Misc.  Rep.  534,  116  N.  Y.  Supp.  1107. 

Argued  before  SMITH,  P.  J.,  and  CHESTER.  KELLOGG,  SEW- 
ELL,  and  COCHRANE,  JJ. 

Howard  R.  Sturtevant,  for  appellant 
E.  H.  Neary,  for  respondent. 

SMITH,  P.  J.  The  plaintiff  is  a  village  duly  organized  m  the  state 
of  New  York,  subject  to  the  provisions  of  mt  general  village  law 
(Laws  1897,  p.  366,  c.  414).  The  defendant  is  a  cemetery  association, 
incorporated  under  diapter  133,  p.  125,  Laws  1847.  By  resdution  du- 
ly passed,  the  defendant  was  required  by  the  trustees  of  the  plaintiff 
village  to  build  a  sidewalk  upon  the  street  adjoining  the  real  estate 
owned  and  used  by  the  defendant  as  a  cemetery.  The  defendant  neg- 
lected to  build  the  sidewalk,  which  was  afterwards  built  by  the  plain- 
tiff at  an  expense  of  $862.64,  which  amount  was  assessed  against  the 
defendant.  This  action  is  brought  to  procure  a  judgment  for  the 
payment  by  the  defendant  corporation  of  said  sum.  At  the  Trial  Term 
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the  plaintiff's  complaint  was  dismissed,  and  from  the  judgment  en- 
tered upon  the  order  dismissing  the  same  this  appeal  has  been  taken. 

Plaintiff  rests  its  case  upon  section  113  of  Hie  village  law  as  amended 
by  chapter  639,  p.  1280,  Laws  1898.   That  section  reads  as  follows : 

"Sec.  lis.  Lien  of  ABsessment  for  Local  Improreineiit.  An  assessment  for 
•  •  •  constructing  or  repairing  sidewalks  •  •  •  Is  a  ilen  prior  and 
superior  to  every  otber  lien  or  claim,  except  the  Hen  of  an  existing  tax  or 
local  aaseBsment  upon  the  real  peaprnty  ImproTed  or  benefited  from  the  date  * 
of  the  final  determlnatton  .ot  the  amount  thereof  until  it  Is  paid  or  otherwise 
satisfied  or  dlsdiarged.  No  real  property  Is  exempt  from  assessment  for  a 
purpose  specified  In  this  section,'  except  as  provided  in  section  5  of  chapter 
273  of  the  Laws  of  1866,  entitled  'An  act  authorizing  the  incorporation  of  as- 
sociations to  erect  monuments  to  perpetuate  the  memory  of  soldiers  who  fell 
in  defense  of  the  Union,*  as  amended  by  chapter  209  of  the  Laws  of  1888i" 

The  defendant,  however,  claims  exemption  under  chapter  310,  p. 
397.  Laws  1879.  That  act  is  entitled  "An  act  to  prevent  the  sale  of 
lands  used  for  cemetery  puiposes/'  and  reads  as  follows : 

''Section  1.  No  land  actually  used  and  occupied  for  c«netery  purposes  shall 
be  sold  ander  execution  or  for  any  tax  or  assessment,  nor  shall  such  tax  or 
assearanoit  be  levied,  colle<*ted  or  Imposed,  nor  shall  it  be  lawful  to  mortgage 
such  land,  or  to  apply  it  In  payment  of  debts,  so  long  as  it  sliall  continue  to  be 
Qsed  for  sudU  cemetery  purposes. 

"Sec.  2.  Whenever  any  such  land  shall  cease  to  be  used  for  cemetery  pur- 
poeei»  any  judgmmt,  tax  or  assessment  which,  but  for  the  provisions  of  this 
act,  would  have  been  levied,  collected,  or  Imptwed,  shall  thereupon  forthwith, 
together  with  Interest  thereon,  become  and  be  a  lien  and  charge  npon  such 
land,  and  collectible  out  ot  the  same. 

"Sec.  S.  The  provisions  of  this  act  shall  not  KpsAy  to  any  lands  held  by  the 
dty  of  Rochester." 

A  single  question  is  here  for  d«:ision:  Has  the  vills^  law  implied- 
ly repealed  chapter  310  of  the  I^ws  of  1879,  so  far  as  the  same  is  ap- 
plicable to  villages? 

The  respondent  first  urges  that  no  such  repeal  was  intended,  because 
chapter  310  of  the  Laws  of  1879  is  not  among  the  laws  included  in  the 
schedule  of  laws  repealed  as  appended  to  the  general  village  law.  This 
argument  seems  in  part  to  have  been  relied  upon  by  the  learned  judge 
at  Trial  Term;  but  the  act  of  1879  was  a  general  act,  referring  not  on- 
ly to  villages,  but  to  the  whole  state — cities,  villages,  and  towns.  The 
village  law,  while  assumitig  to  enact  rules  for  the  government  of  vil- 
lages, did  not  assume  to  anect  the  operation  of  any  existing  law  in  re- 
spect to  cities  or  towns ;  and,  assuming  that  it  was  the  intention  to 
modify  the  law  as  to  villages,  this  law  clearly  would  not  be  included  in 
the  sdiedule  of  laws  repealed  as  annexed  to  the  general  village  law. 
The  respondent  further  urges  that  there  is  a  sanctity  encircling  the 
place  of  the  dead,  by  reason  of  which  the  courts  will  go  a  great  length 
in  construing  statutes  to  protect  those  places  and  to  relieve  them  from 
the  general  burdens  of  the  public.  This  answer  would  seem  to  be  an- 
swered by  the  course  of  judicial  decision  in  the  state.  In  Buffalo  City 
Cemetery  v.  City  of  Buffalo,  46  N.  Y.  606,  the  court  held  that  a  pro- 
vision of  law  exempting  cemeteries  from  "all  public  taxes,  rates,  and 
assessments  did  not  apply  to  a  municipal  assessment  to  defray  the  ex- 
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penses  of  local  improvement" ;  and  in  discussing  this  question  Judge 
Folger  uses  the  following  language : 

"Taxation  Is  a  bordoL  R  is  a  common  burden,  for  tbe  common  good.  The 
person  or  the  class  which  Is  ex«npted  therefrom  Is  a  favored  oneL  A  statute 
giving  favors  at  the  expense  of  the  pablic  Is  not  to  be  liberally  Interpreted. 
Statutes  conferring  exemption  from  taxation  are  to  be  strictly  construed." 

If  from  this  decision  may  be  gleaned  the  attitude  of  the  court,  it 
would  seem  to  be  inferable  that  in  the  opinion  of  the  court  a  cemetery 

association  should  bear  its  proportion  of  the  cost  of  a  local  improve- 
ment affecting  the  value  of  the  association  property.  Again,  in  the 
case  of  the  Buffalo  Cemetery  Association  against  the  City  of  Buffalo, 
reported  in  118  N.  Y.  61,  22  N,  E.  962,  it  was  held  that  the  general 
provisions  of  chapter  310  of  the  Laws  of  1879  did  not  repeal  the  s^ 
cial  charter  provisions  of  the  city  of  Buffalo  which  made  the  cemeteries 
in  that  city  subject  to  taxation  for  local  improvement.  From  these 
two  citations  it  would  seem  that  statutes  relating  to  taxation  of  cem- 
etery associations  are  governed  by  no  peculiar  rule  and  are  subject  to 
no  strained  construction. 

Applying  the  general  rules  of  construction  to  the  provision  of  the 
village  law  upon  which  the  plaintiff  relies,  it  seems  to  me  that  the  de- 
fendant's liability  for  this  assessment  is  undoubted.  In  the  first  place, 
this  assessment  is  made  a  prior  lien  upon  the  real  property  improved 
or  benefited  by,  the  local  improvement.  That  of  itself  would  probably 
not  subject  this  property  to  this  tax,  in  view  of  the  case  of  Oakland 
Cemetery  v.  City  of  Yonkers,  reported  in  63  App.  Div.  448,  71  N.  Y. 
Supp.  783,  which  case  has  been  affirmed  without  opinion  in  the  Court 
of  Appeals.  It  was  there  held  that  such  language  was  not  necessarily 
inconsistent  with  the  provisions  of  chapter  310  of  the  Laws  of  1879 ; 
but,  as  if  that  decision  were  in  mind,  the  Legislature  proceeded  to  en- 
act "no  real  property  is  exempt  from  assessment  for  a  purpose  speci- 
fied in  this  section"  with  a  single  exception.  The  village  law  as  orig- 
inally passed  had  in  it  the  explicit  provision  that  no  real  property  was 
exempt  from  assessment  for  the  purpose  specified  in  the  section.  The 
amendment  of  1898  simply  excepted  from  the  provision  property  upon 
which  were  erected  monuments  in  perpetuation  of  the  memory  of 
soldiers  who  fell  in  defense  of  the  Union.  This  provision  of  the  vil- 
lage law  is  clear  and  emphatic.  It  leaves  no  room  for  construction. 
No  more  explicit  language  could  have  been  used  by  the  Legislature  to 
subject  the  properties  of  charitable  and  cemetery  associations  to  assess- 
ment for  a  lien  for  local  improvement  Whatever  sentimental  reasons 
may  exist  for  protecting  these  cemetery  associations,  th^  are  more 
properly  addressed  to  the  Legislature  than  to  the  &)urts.  In  the  light 
of  this  unequivocal  declaration  of  the  obligations  of  all  prcq>erty  wimin 
a  village  to  assessments  for  those  purposes,  it  is  not  thej^rovince  of  tihe 
court  to  indulge  in  speculation  as  to  whether  the  Legislature  meant 
what  it  said. 

It  is  strenuously  urged  on  the  part  of  the  defendant  that,  even  if 
this  village  law  be  deemed  to  authorize  an  assessment  upon  cemetery 
land  for  a  local  improvement,  it  must  be  read  in  connection  with  chap- 
ter 310  of  the  Laws  of  1879,  and  as  so  read  would  authorize  the  as- 
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sessment,  which  would  become  a  Hen  enforceable  only  aftfer  the  ceme- 
tery property  has  ceased  to  be  used  as  a  cemetery.  This  contention  is 
based  upon  the  decision  in  the  Matter  of  New  York,  19^  N.  Y.  459, 
85  N.  £^  755,  where  it  seems  to  have  been  held  that  sections  1  and  2 
of  the  act  of  1879  were  not  reconcilable,  because  by  the  first  section  no 
assessment  was  allowed  to  be  imposed  upon  the  cemetery  land  for  ai^ 
purpose.  To  nnnd  the  court  would  be  traveling  far  afield  to  reach 
such  a  construction.  If  such  had  been  the  intent  of  the  village  law,  it 
would  seem  that,  in  view  of  this  decision  in  the  Court  of  Appeals,  it 
would  have  been  accomplished  by  language  more  explicit  or  by  an 
amendment  of  the  act  of  1879.  The  broad  provision  that  no  real  prop- 
erty is  exonpt  from  assessment  for  this  improvement,  by  irresistible 
inference  subjects  all  real  property  within  the  city  to  an  enforceable 
lien.  The  amount  of  the  benefit  assessed  upon  the  cemetery  land  could 
not  be  assessed  upon  other  land,  and  the  municipality  would  be  left 
in  the  incongruous  position  of  being  unahle  to  collect  an  assessment  for 
municipal  improvement  apportionable  to  this  land  from  anybody  for 
an  indefinite  time.  Such  a  construction  the  court  will  be  slow  to  adopt. 

But  assume  for  the  argument  that  such  a  construction  should  be  giv- 
en to  the  statute,  the  demurrer  in  my  judgment  is  still  well  taken. 
The  defense  does  not  assume  to  be  a  partial  defense,  but  is  alleged  as 
a  complete  defense  to  the  plaintiff's  cause  of  action.  By  section  168 
of  the  village  law,  it  Is  provided  that,  for  the  amount  so  assessed  for 
this  local  improvement,  an  action  ma^  be  brought  b^  the  village 
against  the  owner  or  occtq>ant.  Such  right  of  action  is  in  no  way  in- 
consistent with  the  object  of  chapter  310  of  the  Laws  of  1879.  That 
act  is  entitled  "An  act  to  prevent  the  sale  of  land  used  for  cemetery 
purposes."  We  may  assume  for  the  argument  that  if  this  judgmerit 
were  obtained  this  land  could  not  be  sold.  Nevertheless  the  cemetery 
association  may  have  personal  property  or  land  not  "actually  used  and 
occupied  for  cemetery  purposes"  out  of  which  this  assessment  could 
be  collected.  In  such  case  there  is  neither  legal  nor  equitable  objection 
to  ^e  requirii^  of  this  payment.  In  the  Matter  of  New  York,  dted 
supra,  attention  was  called  to  section  1004  of  the  charter  of  the  city 
of  New  York  (Laws  1901,  p.  429,  c.  466),  which  made  Hit  assessment 
a  personal  liability  against  the  owner,  and  it  was  there  sought  to  en- 
force this  personal  liability ;  but  the  court  there  held  that,  under  the 
first  section  of  chapter  310  of  the  Laws  of  1879,  no  assessment  what- 
ever could  be  levied  or  imposed,  and,  because  an  assessment  was  a  con- 
dition precedent  to  a  personal  liability,  that  such  personal  liability  did 
not  exist.  Now  upon  the  assumption  made  the  effect  of  this  village 
law  must  be  to  amend  the  Laws  of  1879,  so  as  to  authorize  the  assess- 
ment, and,  if  so,  it  is  not  apparent  why,  under  section  168  of  the  vil- 
lage law,  this  plaintiff  has  not  a  good  cause  of  action  to  recover  a 
judgment  which  shall  be  enforceable  at  least  out  of  the  personal  prop- 
erty of  the  corporation  or  land  not  "actually  used  and  occupied  for 
cemetery  purposes,"  if  such  be  found,  and  which  shall  be  a  lien  upon 
the  lands  actually  used  for  cemetery  purposes  if  at  any  time  they  shall 
cease  to  be  so  used.  When  such  a  judgment  is  sought  to  be  enforced 
against  the  land  "actually  used  and  occupied  for  cemetery  .purposes/' 
the  defendant  has  full  oi^orttmity  to  protect  itself,  . 
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In  my  judgment  therefore  the  Judgm^t  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event 

KELLOGG  and  COCHRANE,  J].,  concur  on  the  ground  last  stated 
in  the  opinion. 

CHESTER,  J.  (dissenting).  The  act  under  which  the  defendant 
was  oi^nized  (chapter  133,  p.  125,  Laws  1847)  exempted  the  ceme- 
tery lands  and  property  of  any  association  formed  under  it  from  "all 
public  taxes,  rates  and  assessments."  The  Court  of  Appeals,  in  Buf- 
falo Dty  Cemetery  v.  City  of  Buffalo,  46  N.  Y.  506,  by  putting  a  very 
strict  construction  uix>n  diat  act,  held  that  the  exemption  therein  did 
not  apply  to  a  municipal  assessment  for  a  local  improvement.  There- 
after the  Legislature,  bv  a  general  law  (chapter  310,  p.  397,  Laws 
1879),  in  order  apparently  to  overcome  the  effect  of  that  decision,  en- 
acted that: 

"No  land  ectnally  tued  and  occupied  for  cemetery  purposeB  ahall  be  sold 
under  execution  or  for  any  tax  or  assoament,  nor  sball  such  tax  or  assess- 
ment be  levied,  collected,  or  baposed,  nor  shall  It  be  lawful  to  mortgage  such 
land,  or  to  ap^y  It  in  payment  of  debts,  bo  Ions  u  it  ahall  continue  to  be  used 
for  BQCh  conetery  purposes." 

It  seems  to  me  clear  that  a  sound  public  policy  requires  that  neither 
the  state  nor  any  municipality  should  lay  burdens  upon  public  ceme- 
tery grounds  that  shall  result  in  disturbing  the  permanoicy  of  the 
resting  place  of  the  dead.  This  policy  found  expression  in  the  statute 
under  which  the  defendant  was  organized,  and  when  the  courts,  by  a 
strict  construction  of  the  language  there  employed,  seemed  to  defeat 
the  legislative  intent,  the  Legislature  again,  by  a  general  law,  passed 
an  act  in  terms  so  clear  as  to  be  free  from  all  doubt  that  lands  actual- 
ly used  and  occupied  for  cemetery  purposes  shall  be  free  from  all  tax- 
ation and  from  all  assessments.  This  has  been  held  to  include  as- 
sessments for  local  improvements.  Matter  of  White  Plains  Presby- 
terian Church,  lis  App.  Dtv.  130,  98  N.  Y.  Supp.  63;  Matter  of 
Mayor,  118  App.  Div.  874,  103  N.  Y.  Supp.  1069 ;  Matter  of  City  of 
New  York,  192  N.  Y.  459,  85  N.  E.  755. 

I  cannot  think,  in  view  of  this  general  public  policy  and  of  the 
sacred  regard  of  all  our  people  for  the  final  resting  place  of  their  dead, 
that  we  should  hold  that  the  principle  which  found  such  clear  ex- 
pression in  chapter  310  of  the  Laws  of  1897  has  been  repealed  by  im- 
plication b^  the  amendment  to  the  village  law,  referred  to  in  the  pre- 
vailing opinion.  That  the  Legislature  did  not  intend  to  work  such  a 
radical  change  in  the  policy  of  the  state  in  subsequently  enacting  the 
provision  in  section  113  of  the  village  law  (chapter  414,  p,  405,  Laws 
1897),  that  "no  real  property  is  exempt  from  assessments  for  a  purpose 
specified  in  this  section,"  one  of  which  is  an  assessment  for  a  local 
improvement,  is  apparent  from  the  fact  that  it  did  not  include  the  act 
of  1879  (chapter  310)  in  its  schedule  of  acts  repealed,  attached  thereto. 

It  was  held,  in  People  ex  rel.  Roosevelt  Hospital  v.  Raymond,  194 
N.  Y.  189,  87  N.  E.  90,  that  a  statutory  exemption  from  taxation 
should  not  be  held  to  be  repealed      implication  by  the  general  tax 
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law  thereafter  enacted,  where  to  do  so  will  result  in  the  violation  of 
a  promise  by  the  state. 

I  think  the  courts  should  hesitate  a  long  while,  under  the  circum- 
stances presented  here,  before  holding  that  the  statute  granting  ceme- 
tery corporations  exemption  from  taxes  and  assessments  has  been  re- 
peated by  implication.  For  these  reasons,  I  think  the  judgment  should 
be  affirmed,  with  costs. 

SEWEIX,  J.,  concurs  with  CHESTER,  J. 


POLO  6t  al.  T.  STSTHNS,  SnpertoiteiHteiit  of  Public  Worfef,  et  al. 

(Snpreme  Court  Spedal  Term,  Monroe  County.  December  17, 1009.) 

1.  Pleadiko  (I  214*)— DzanntnEB— ADMissiONfl. 

In  a  complaint  for  Injunction,  relying  wholly  on  wbat  appears  on  the 
face  of  statutes,  under  which  defendants  are  acting,  to  establish  their 
nnconstltutlonallty,  an  all^atlon  of  what  is  provided  for  by  the  statutes 
Is  nothing  more  than  plalntifla'  constmctlon  tiiereof,  and  Is  not  an  allega- 
tion of  fiict  admitted  by  a  demurrer. 

[Ed.  Note;— For  other  cases,  see  Pleading,  Cent  Dig.  I  027 :  Dec  Dig. 
I  214.*] 

2.  Gakau  (I  8*)  —  Thk  Babge  Garal  Act  — COBsriTnnoHAiJTi— "Impbotk- 

HEHT." 

Any  alteration  of  existing  canals  which  still  preserves  them  as  com- 
mercial blgbways  connecting  the  lakes  with  the  ocean  In  aubstantlally  the 
same  location,  affording  facilities  for  Increased  usefnlness,  most  be  held 
to  be  an  Improremoit  If  so  declared  by  the  L^slatnre  parsnant  to 
Const  art  7.  |  10,  authorising  the  improvement  of  canals  In  such  man- 
ner as  the  LeglslatTire  may  provide  by  law,  and  the  nature  and  extent  of 
the  Improv^ent  Is  clearly  a  question  for  It  alone,  under  Buch  clrcuni- 
stances,  and  canal  lands  rendered  no  longer  useful  for  canal  purposes 
may,  after  the  Improvement  be  disposed  of  by  the  state  under  existing 
laws,  without  infringing  the  prohibition  of  section  B  against  the  sale  of 
the  Erie  and  other  canals,  and  hence  the  Barge  Canal  as  ontUned  In 
Laws  1908,  p.  332,  c.  147,  providing  for  the  impromnent  of  the  Erie  and 
other  canals  by  canalizing  certain  rivers,  but  leaving  the  canals  substan- 
tially as  th^  were  before  as  to  their  general  location  and  navigation  be- 
tween the  same  termini,  except  that  steam  or  other  power  will  necessarily 
be  substituted  for  the  present  ase,  must  be  regarded  as  an  improvement 
of  existing  canals  within  the  Constitution,  and  not  to  Infringe  the  same, 
though  contemplating  the  probable  sale  of  several  hundred  miles  of  the 
present  canals  when  rendered  no  longer  necessary  or  useful. 

[Ed.  Note. — For  other  cases,  see  Canals,  Dec.  Dig.  f  8.* 

For  other  definitions,  see  Words  and  Phrases,  vtri.  4,  pp.  S4S2-8400 :  vol. 
%  pp.  7682.  7088.] 

8L  Statxs  (I  1(S2^— Babos  Canal  Bonds— Pro  visions  »ob  Patments— Surri- 

dXNOT. 

If  the  annual  tax  provided  for  by  Laws  190S.  p.  332,  c.  147,  to  pay  the 
Barge  Canal  bonds  Issued  pursuant  thereto,  levied  only  during  the  18 
years  the  bonds  are  to  run  and  till  they  become  due  as  provided  therein. 
Is  sufficient  it  compiles  with  the  proviBl(m  of  Cbnat  art  7,  {  4,  that  anch 
tax  shall  he  auflSdent  to  pay  the  bonds. 

[Bd.  Note. — For  other  cases,  see  States,  Dec.  Dig.  1 152.*]' 
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4^  PLiADiiro  (I  216*)— Dkuubbkb— DraniBianATioif. 

Tbe  annnal  tax  proTlded  by  Laws  1906,  p.  701,  c  802,  to  pay  the  Barge 
Canal  bonds  Iflsued  pursuant  thereto,  cannot  be  hdd  issufficient  for  tbe 
porpoBe  In  dlsixmliig  of  a  demurrer  to  a  complaint  to  enjoin  the  taking 
of  land  for  canal  purposes,  based  on  such  an  assumption,  U  it  Is  Impos- 
BlUe  for  tbe  court  to  say  auch  Is  the  case,  assuming  that  aubBtantial  In- 
creases in  tbe  Taloe  of  property  will  continue,  and  tiiat  an  annnal  fixed 
tax  will  produce  a  larger  return  each  year,  and  considerlns  that  no  facts 
whatever  are  alleged  as  to  tbe  amount  sucb  an  annual  tax  will  produce 
or  has  produced,  or  as  to  the  revenue  which  will  accrue  to  the  sinking 
fund. 

[Ed.  Note.— For  otber  cases,  see  Pleading,  Gent  Dig.  H  S85-639;  Dec. 
Dig.  I  2ieL*] 

6.  CoNs-rmmoHAL  Law  (|  48*)— Validitt  of  Statoteb— PBEstncpnoits. 

There  is  no  presumption  that  an  act  of  the  Legislature  violatra  the 
Constitution,  and  an  act  must  be  assumed  to  be  Talld  till  the  contrary 
appears. 

[Bd.  Note.— For  other  cases,  see  Constitutional  Law,  Coit  Dig.  |  46; 
Dec  Dig.  1 4&*] 

6.  Statuhs  (I  268*)— CoNSTmmoirAi,  Law  Q  193*)— Cumatitb  Aot-^Pbos- 
FBCnVE  Opbration. 

It  Is  competent  for  the  Legislature  to  cure  defects  In  a  prior  act,  and, 
when  cured.  It  becomes  valid  prospectively. 

[Ed.  Note;— Far  other  cases,  see  Statutes  Cent  Dig.  S|  86(K  861;  Dec. 
Dig.  I  36S;*  OonstltiiUonal  Law,  Oent  Dig.  |  636;  Dec;  Dig.  f  193.*] 

T.  Statks  (I  152«)~Babob  Oaral  Bonds— Pbovisiohb  eob  PAncsifT— Deteb- 

lORATION  or  SumCIBHCT  BT  COUBT. 

If,  allowing  for  the  progressive  Increase  In  the  total  assessed  valuation 
of  tbe  property  of  the  state,  the  annual  tax  required  by  Laws  1909,  p. 
425,  c.  241,  amending  Laws  1906,  p.  701,  c.  802,  to  be  levied  to  pay  the 
Barge  Canal  bonds,  Is  not  demonstrated  to  be  Insufficient,  It  cannot  be  so 
pronounced  by  the  court  In  determining  whether  it  complies  with  Const 
art  7, 1  4. 

[Ed.  Note.— For  otber  cases,  see  States,  Dec  Dig.  1 162.*] 
8l  States  (|  It^*)— Babob  Gahaii  Bonds— Pbotibiohb  fob  PATicBnT-^unr- 

OIZNCT. 

T.aws  1900,  p^  425,  c  241.  amending  Laws  1906,  p.  701,  c.  802,  directs 
for  the  payment  of  the  Barge  Canal  bonds  "an  annual  tax  to  pay,  and 
sufficient  to  pay  the  interest  on  each  bond  Issued  under  this  act  as  It  falls 
due,  and  to  pay,  and  sufficient  to  pay,  and  discharge  the  principal  of  each 
bond  within  fifty  years  from  the  date  thereof,"  and  provides,  as  to  tbe 
sinking  fund,  that  "said  fund  shall  be  used  sol^y  for  the  purpose  of  pay- 
ing the  principal  and  interest  of  bonds  issued  in  accordance  with  the  i»o- 
Tl8ii»is  of  this  act"  Stild,  tbaX  this  met  the  objection  that  the  amended 
act  did  not  provide  Ua  paymmt  of  the  bonds  at  maturity. 

[Ed.  Note.— For  other  cases,  see  States,  Dec;  Dig.  1 1S2.*J 
ft  EuiNEirr  DoKAiN  (S  71*)— Pbopxhtt  Taken  fob  Ganai.  Dcpbotxicert— Obb- 

TAINTT  OF  PBOVISIONH  FOB  COMPENSATION. 

Laws  1906,  p.  701.  c  302,  amending  Laws  1906,  p.  832,  c  147,  relating 
to  the  construction  of  the  Barge  Canal,  provides  that  contracts  for  the 
improvonent  may  bo  made  from  time  to  time,  provided  that,  together 
with  the  cost  of  ttie  necessary  lands,  structures,  and  all  other  expraises  of 
the  work,  they  shall  not  in  the  aggregate  exceed  the  amount  of  bonds  au- 
thorised therefor,  and  tbe  amount  realized  on  the  sale  of  tbe  abandoned 
canal  lands,  etc.  Eeld^  that  It  was  thereby  made  Impossible  to  lawfully 
contract  or  incur  obligations  for  the  purchase  of  land  or  otherwise  be- 
yond the  amount  legally  provided  for  their  payment  and  hence  It  pro- 
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Tides  with  gnffldent  certainty  compensation  to  the  owner  of  inlTftte  pn^ 
erty  taken  for  pnUlc  nee. 

[Ed.  Nota— For  other  cases,  see  Ekninent  Domain,  Cent  Dig.  H  180-187 ; 
Dec.  Dig.  I  71.*] 

la  Pleading  (|  216*)— Injunotzor  bt  LAKDOWims— QunnoNs  PBssDmo 
on  Deicusbbb  to  Gompuint. 

In  disposing  of  a  demnrrer  to  a  complaint  for  an  Injnnctton  against 
&e  taking  of  land  for  the  Barge  Oanal.  on  the  ground  of  ttie  Inralldl^ 
of  Laws  190S,  p.  832,  c.  147,  as  amended  by  Laws  1906,  p.  701,  c.  802*  re* 
lating  to  Its  conatructlon,  plalntUfs.  are  not  In  a  position  to  raise  the  ob- 
jection that  the  law  did  not,  with  sufficient  certainty  provide  compensa- 
tion, where  they  do  not  allege  that  there  Is  now,  or  that  th^  is  likely  to 
be,  any  deflciency  In  the  funds  provided  to  pay  for  the  lands  sought  to  be 
taken  from  them. 

[SkL  Notfc— For  othw  cases,  see  heading,  Ceat  Dig.  H  S36-63&;  Dec. 
Dig.  I  216.*] 

Suit  by  William  Polo  and  another  against  Frederick  C-  Stevens,  as 
State  Superintendent  of  Public  Works,  and  others.  On  demurrer  to 
the  complaint.  Sustained. 

Morgan  &  Pallace  (Edwin  A.  Nash,  of  counsel),  for  plaintiffs. 

Edward  R.  O'Malley,  Atty.  Gen.  (Andrew  E.  Tuck,  Deputy  Atty. 
Gen.,  of  counsel),  for  defendants. 

FOOTE,  J.  This  action  is  brought  to  enjoin  the  defendants  from 
taking  and  appropriating  for  the  state  lands  of  the  plaintiffs  in  the 
town  of  Ogden,  Monroe  county,  adjoinii^  the  present  Erie  Canal  for 
the  so-called  Barge  Canal. 

The  action  is  based  wholly  upon  the  alleged  unconstitutionality  of 
the  statute  (chapter  147,  p.  332,  Laws  1903)  and  its  amendments,  un- 
der which  the  bai^  canals  are  now  being  cons^cted.  The  complaint 
alleges  that  the  proper  state  officers  have  taken  all  the  necessary  steps 
required  by  the  act  to  approi)riate  plaintiffs'  lands  for  the  canal;  that 
defendant  Stevens,  as  superintendent  of  public  works,  acting  under 
the  authority  of  the  act,  has  entered  into  contract  with  the  defendant 
Empire  Engineering  Company  for  performance  of  the  work  upon  the 
section  of  the  canal  which  includes  plaintiffs'  lands ;  and  that  it  and  the 
other  defendants  are  about  to  enter  upon  and  take  possession  of  plain- 
tiffs' lands  and  appropriate  them  for  the  state  for  the  use  of  such  canal 
without  plaintiffs*  cMisent  and  to  their  g^eat  and  irreparable  injury 
and  without  warrant  or  authority  of  law;  also,  that  the  said  act  of 
1903  and  the  acts  amendatory  thereof  are,  and  each  of  them  is,  con- 
trary to  and  in  violation  of  the  Constitution  of  the  state  of  New  York 
and  the  Constitution  of  the  United  States,  and,  upon  information  and 
belief,  that  the  improvement  of  the  Erie  Canal  provided  for  by  said 
act  and  the  acts  amendatory  thereof  direct  and  compel  the  sale  and 
abandonment  of  about  330  miles  of  said  canal  as  the  same  existed  at 
the  time  of  the  adopticm  by  the  vote  of  the  people  and  tlie  taking  effect 
January  1,  1895,  of  section  8  of  article  7  of  the  state  Constitution,  as 
follows : 

**The  L^Blatnre  shall  not  sell,  lease  or  otherwise  dispose  of  the  Erie  Canal, 
the  Oswego  Canal,  the  Obamplaln  Canal,  the  Qoynga  and  Seneca  Canal,  or  the 
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Black  River  Oanal ;  tmt  tiHey  shall  remain  the  propwty  of  the  state  and  under 
its  management  totereT. 

It  is  next  alleged  that  said  act?  are  void  for  the  further  reason  that 
they  violate  the  debt  and  expenditure  provisions  of  article  7  of  the 
Constitution  found  in  sections  10,  2,  3,  and  4  of  said  article,  which 
are  set  forth  at  large  in  the  complaint.  And  finally  it  is  alleged  that 
said  acts  are  void  for  the  additional  reason  that  they  violate  section  6 
of  article  1,  which  provides  that  private  property  shall  not  be  taken  for 
public  use  without  just  compensation.  The  prayer  for  relief  is  that 
defendants,  their  successors,  servants,  etc.,  be  perpetually  enjoined  and 
restrained  from  entering  upon  or  appropriating  plaintiffs'  lands  or  dis- 
turbing their  possession  thereof. 

No  other  material  fact  is  alleged  in  the  complaint,  and  it  will  be 
seen  that  plaintiffs  rely  wholly  upon  what  appears  upon  the  face  of  the 
legislative  acts  in  question  to  establish  their  invalidity,  and  not  upon 
any  extraneous  facts  whatever.  The  allegation  that  the  improvement 
of  the  Erie  Canal  provided  for  by  said  acts  directs  and  compels  the  sale 
and  abandonment  of  about  330  miles  of  the  present  cana!  is  nothing 
more  than  a  statement  of  plaintiffs'  construction  of  these  statutes,  and 
is  not  an  allegation  of  fact  deemed  admitted  by  the  demurrer,  if  the 
statutes  do  not  properly  bear  that  construction. 

Upon  the  argument  of  the  demurrer,  the  first  ground  urged  by  the 
learned  counsel  for  plaintiffs  against  the  validity  of  the  act  of  1903 
is  that  it  violates  section  8  of  article  7  by  directing  a  sale  of  the  lands 
of  the  present  canals  not  used  for  the  Bargee  Canal.  The  legislative  act 
in  question  (chapter  147,  p.  332,  Laws  1903)  is  entitled : 

"An  act  making  provision  for  issuing  bonds  to  the  amount  of  not  to  exceed 
one  bondred  and  one  million  dollars  for  tbe  improvement  of  the  Krle  Canal, 
the  Oswego  Canal  and  the  Champlaln  Canal,  and  providing  for  the  submission 
of  the  same  to  the  people  to  be  voted  upon  at  the  gmeral  election  to  be  held 
In  the  year  190S." 

It  provides,  in  substance,  that  the  Erie  Canal,  the  Oswego  Canal, 
and  the  Champlain  Canal  shall  be  improved  by  canalizing  the  Hudson, 
Mohawk,  Oswego,  Oneida,  and  Seneca  rivers.  It  is  assumed  that  the 
court  will  take  judicial  notice  of  the  location  of  these  canals  as  they 
now  exist  and  of  the  changes  described  and  directed  to  be  made  in  this 
act,  and  it  is  said  that  the  total  length  of  the  barge  canals  is  about  440 
miles,  of  which  about  220  miles  will  consist  of  canalizing  the  Hudson, 
Mohawk,  Oswego,  Oneida,  and  Seneca  rivers,  and  about  200  miles  of 
excavation  through  the  land.  About  110  miles  will  consist  of  an  en- 
largement of  some  portions  of  the  existing  Erie  or  Oswego  Canals. 
About  330  miles  are  new  canal. 

The  act  provides  in  section  5  that: 

"Whenever  any  lands  now  used  for  canal  purposes  shall  be  rendered  no 
longer  necessary  or  useful  for  such  purposes  hereby  directed,  the  same  shall 
be  sold  In  the  manner  provided  by  law  for  the  sale  of  abandoned  canal  lands 
and  the  net  proceeds  thereof  paid  Into  tbe  state  treasury,  and  so  much  thweof 
as  necessary  applied  to  the  cost  of  the  new  work." 

It  is  contended  that  thus  about  330  miles  of  the  present  canals  will 
be  sold,  as  they  will  no  loiter  remain  useful  for  canal  purposes.  It 
appears,  however,  that  each  of  the  three  canals  will  ronain  substantial- 
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ly  what  they  were  before  as  respects  their  general  location  and  as  re- 
spects their  affording  means  for  navigating  boats  between  the  same 
termini.  It  is  evident,  however,  tliat  the  towage  of  boats  by  means 
of  horses  from  the  bank  can  no  longer  be  carried  on.  Some  part  of 
the  canals  will  be  in  rivers  and  lakes,  and  the  act  makes  no  provision 
for  towage  from  the  banks.  Steam,  or  other  power,  will  necessarily 
be  substituted  for  that  now  mainly  in  use.  The  Erie  and  the  Cham- 
plain  Canals  were  constructed  under  the  authority  of  chapter  2G2,  p. 
301,  Laws  1817,  which  was  entitled  an  act  "respecting  navigable  com- 
mtmications  between  the  great  western  ^ind  northern  lakes  and  the 
Atlantic  Ocean."  In  1821  there  was  incorporated  in  the  Constitution 
a  provision  that : 

"The  li^idature  shall  never  sell  or  dispose  of  •  *  *  the  said  navigable 
commnnlcations  or  any  part  or  section  thereof,  but  the  same  shall  be  and  re- 
main the  property  of  the  state  forew."  Article  7, 1 10. 

In  Rev.  St.  1829,  pt  1,  c.  9,  tit.  9,  the  canals  are  described  and  des- 
ignated, as  follows: 

"(1)  The  navigable  commnntcatlon  connecttng  the  waters  of  Lake  Srle  with 
those  of  the  Hudson  river,  and  all  the  side  cats,  feeders  and  other  vrorks  be- 
longing to  the  state  comiected  therewith,  by  the  name  of  the  Erie  Canal. 

"(2>  That  connecting  the  waters  of  Lake  Chamidaln  with  those  of  the  Hud- 
son and  the  works  beloiuclng  thereto  by  the  name  of  the  Ghamplaln  Canal. 

"(3)  •  •  • 

"(4)  That  commencing  at  Syracuse  and  terminating  In  Oswego  by  the  name 
of  the  Osnrego  Canal." 

In  the  Constitution  of  1846  the  provision  against  disposing  of  tiie 
canals  was  incorporated  in  section  6  of  article  7,  in  this  language : 

"The  Leidslature  shall  not  sell,  lease  or  otherwise  dlR|>ose  of  any  of  the 
f-nuals  of  the  state,  but  th^  shall  remain  the  property  of  the  state  and  under  ' 
Its  management  forever." 

In  1889  this  section  was  amended  so  as  to  prohibit  by  name  the 
sale,  lease,  or  other  disposition  of  the  Erie,  Oswego,  Champlain,  Sene- 
ca and  Cayuga  or  Black  River  Canals,  the  purpose  being  to  permit 
the  sale  of  the  other  canals  not  named,  to  wit,  the  Chemung,  Chenan- 
go, and  the  Genesee  Valley  Canals. 

In  the  Constitution  of  1894  this  provision  as  amended  in  1882  was 
continued  as  section  8  of  article  7,  with  the  addition  that  the  prohibi- 
tion against  sale,  etc.,  should  not  apply  to  the  canal  known -as  the  Main 
and  Hamburg  Street  Canal  in  the  city  of  Buffalo.  But  at  this  time 
there  was  introduced  into  the  Constitution  for  the  first  time  a  provi- 
sion on  the  subject  of  improvement  of  canals,  being  section  10  of  ar- 
ticle 7,  as  follows : 

"The  canals  may  be 'Improved  In  such  manner  as  the  l^slature  shall  pro- 
vide by  law.  A  debt  may  be  authorized  for  that  purpose  in  the  mode  pre- 
scribed by  section  4  of  this  article,  or  the  cost  of  such  improvement  may  be 
defrayed  by  the  appropriation  of  funds  from  the  state  treasury  or  by  equitable 
annual  tax." 

The  question  is:  Is  the  proposed  Barge  Canal  as  outlined  in  the 
act  of  1893  an  improvanent  of  the  existing  canals  within  the  fair  in- 
tent and  meaning  of  the  section  last  quoted?  The  purpose  of  the  pro- 
vision of  the  Constitution  against  the  sale  of  these  canals  was  con* 
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sidered  by  the  Court  of  Appeals  in  the  case  of  Sweet  v.  City  of  Syra- 
cuse, 129  N.  Y.  816,  333,  341,  27  N.  E.  1081,  1083,  29  N.  &  289,  891, 
and  it  was  there  said  in  the  c^inion  of  Judge  O'Brien : 

"Wbat  the  framttra  of  the  Gonstltatfoii  Intended  this  pmvialm  was  ttiat 
the  canal  as  a  tai^way  of  communication  should  not  be  aold  or  leased,  bat 
lemaln  the  property  of  the  state  and  forever  under  Its  managemoit,  In  order 
to  promote  the  commercial  prosperity  of  the  people." 

And  in  the  opinion  of  Judge  Earl  on  the  re-argument  of  the  same 
case  it  is  said: 

"Now  what  was  plainly  meant  by  the  language  used  In  those  sections? 
Manifestly,  that  the  canals  as  lilchways  of  wnnmerce  connecting  the  lakes  with 
the  Atlantle  Ocean  ahonld  ftmrer  remain  the  property  of  the  state  and  nn- 
der  Its  managcmoit  It  meant  nothing  more  and  could  have  meant  notUng 

Having  in  view  the  purpose  of  the  provision  as  so  declared,  what 
construction  should  be  given  to  section  10  that  the  canals  may  be  im- 
proved in  such  manner  as  the  Legislature  shall  provide  by  law?  Man- 
ifestly, any  alteration  of  the  existing  canals  which  still  preserves  them 
to  the  state  as  highways  of  commerce  connecting  the  lakes  with  the 
Atlantic  Ocean  in  substantially  the  same  geographical  location,  afford- 
ing facilities  for  increased  tonnage,  and  hence  increased  usefulness, 
must  be  held  to  be  an  improyement,  if  so  declared  by  the  Legislature. 
The  nature  and  extent  of  the  improvement  is  clearly  a  question  for  the 
Legislature  alone  under  such  circumstances,  and  no  doubt  lands  of 
the  present  canal  rendered  no  longer  useful  for  canal  purposes  may, 
after  the  improvement  is  made,  be  disposed  of  by  the  state  under  exist- 
ing laws,  without  infringing  the  prohibition  of  the  sale  of  the  canals, 
provided  the  navigable  commtmication  intended  by  the  Constitution  is 
still  preserved  to  uie  people. 

It  is  urged  tiiat  this  statute,  as  amended  by  dia]>ter  302,  p. 
701,  X«aw8  1906,  violates  the  debt  and  expenditure  provisions  of  the 
Constitution  found  in  sections  2,  3,  4,  and  10  of  article  7.  These  sec- 
tions are  as  follows: 

"Sea  2.  The  state  may.  to  meet  casaal  deficits  or  failures  In  revenue  or 
for  expenses  not  provided  for,  contract  debts,  but  such  debts,  direct  or  con- 
tingent sln^y  or  In  the  aggrc^ate^  shall  not  at  any  time  exceed  one  million 
ofdoUars.'*  ■ 

Section  3  provides  that  the  state  may  contract  debts  to  repel  inva- 
sion, suppress  insurrection,  or  defend  the  state  in  war. 
Section  4,  so  far  as  material,  is : 

*^oept  the  debts  Qieclfled  in  sections  2  and  8  <tf  this  article,  no  debts  shall 
be  hereafter  contracted  by  or  In  belHilf  of  this  state,  unless  such  debt  Shall  be 
authorized  by  a  law  for  some  single  work  or  object  to  be  distinctly  specified 
therein,  and  sudi  law  shall  impose  and  provide  for  the  collection  of  a  direct 
annual  tax  to  pay,  and  sufflcient  to  pay,  the  Interest  on  snch  debt  as  it  falls 
due,  and  also  to  pay  and  discharge  the  principal  of  such  debt  wltbin  fifty 
years  from  the  time  of  the  contracting  thereof. .  •  •  •  The  Legislature  may 
inwTlde  for  the  issue  of  bonds  of  the  state  to  run  for  a  period  not  exceeding 
fifty  years  In  lieu  of  bonds  heretofore  authorised  but  not  issued,  and  shall 
Impose  and  provide  for  the  collection  of  a  direct  annual  tax  tm  the  payment  of 
the  same  as  hereinbefore  required." 
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This  section  further  provides  that  no  such  law  shall  take  effect  until 
submitted  to  a  vote  of  the  people  at  a  general  election. 
Section  10  is  as  follows : 

"The  canals  may  be  improTed  Id  snch  maimer  as  the  Lcglslatare  shall  pro- 
vide by  law.  A  debt  m&y  be  authorized  for  that  purpose  In  the  mode  pre- 
scribed by  section  4  of  this  article,  or  the  cost  of  such  improvemoit  may  be 
d^tayed  by  the  ai^roprlation  of  funds  from  the  state  treasnry  or  by  evnitable 
annual  tax.'* 

At  the  time  of  the  passage  of  the  act  of  1903,  section  4  of  article  7 
required  a  state  debt  contracted  under  that  section  to  be  payable  with- 
in 18  years,  and  the  Barge  Canal  act  of  1903  provided  for  the  issu- 
ance of  $101,000,000  of  bonds  to  be  so  paid,  but  in  1905  this  sec- 
tion of  the  Constitution  was  amended,  changing  this  limitation  from 
18  to  50  years  as  above  quoted.  Only  $2,000,0(]n5  of  these  bonds  run- 
ning 18  years  were  issued,  and  in  1906,  by  chapter  302,  p.  701,  Laws 
1908,  provision  was  made  for  issuing  the  remaining  $99,000,000  of 
bonds  to  run  for  50  years. 

Hie  original  act  of  1903  contained  this  provision : 

mere  ia  hereby  Imposed  for  each  year  after  this  act  goes  Into  efteet  until 
all  the  bonds  issued  under  the  authority  of  this  act  shall  be  due,  an  annual 
tu  ot  twelve  (me-tbousandths  of  a  mill  upon  each  dcdlar  of  valuation  of 
tte  zeal  and  perwmal  propwly  In  this  state  subject  to  taxation  for  eadi  and 
erery  one  million  dollars  or  part  thereof  In  par  value  of  said  bonds  Issued  and 
ontetandlng  in  any  ot  said  fiscal  years,  the  annual  amount  of  such  taxes  to 
be  computed  by  the  Comptroller.  •   •   •  And  the  proceeds  of  said  tax,  after 
paying  the  tntereet  due  upon  the  outstanding  bonds  ehall  be  invested  by  the 
Comptroller,  under  the  direction  of  the  commlseloners  of  the  canal  fond,  and 
together  with  the  interest  arising  therefrom,  shall  be  devoted  to  the  sinking 
ftmd  wblcb  im  hereby  created,  payment  ttom  which  shall  only  be  made  to  the 
extiiigDljBluneiit  of  the  Indebte^wss  created  hy  tiie  sale  of  the  aforesaid  bmds, 
u  the  Bald  bondb  bec(»ne  due,  and  for  no  other  purpose  whatevw." 

When  the  term  of  these  bonds  was  extended  to  50  years  by  chapter 
302,  p.  701»  Laws  1906,  it  became  necessary  to  fix  a  different  rate  of 
annual  tax,  and  accordingly  it  is  provided  in  section  2  of  that  act  as 
follows : 

*^e  said  bonds  (that  is,  for  ninety-nine  million  dollars  to  run  for  fifty  years) 
riiall  not  all  be  sold  at  one  time,  but  th^  shall  be  sold  In  lots  not  exceeding 
in  amoimt  tmx  million  dcdlars  as  th«  proceeds  thereof  may  be  required  during 
tite  eisiiliis  year  to  prosecute  the  work  of  the  said  improvement  of  the  canals. 
There  Is  hereby  imposed  for  each  year  after  this  act  goes  into  effect,  until  pro- 
TlBlon  Is  fully  made  for  the  payment  of  the  Interest  and  principal  of  said 
bonds,  a  direct  annual  tax  sufficient  to  pay  said  interest  and  principal  within 
fifty  years,  to  wit,  a  tax  of  four  hundred  eighty-one  one-thousandths  of  a  mill 
upon  each  dollar  of  valuation  of  real  and  personal  property  in  the  state  sub- 
ject to  taxation.  •  •  *  The  proceeds  of  such  tax  shall  be  Invested  the 
CranptroUer  under  the  direction  of  the  commissioners  of  the  canal  fund,  and 
together  wltb  the  Interest  arisiiv  therefrom  the  premiums  received  on  the 
sale  ot  said  bonds  and  Interest  accruing  on  deposits  of  money  received  from 
the  sale  ot  said  bonds  or  from  miscellaneous  sources,  shall  ctHistltute  a  sink- 
ing fund  which  is  hereby  created.  This  fond  shall  be  used  solely  for  the  pur* 
pose  of  paying  the  principal  and  Interest  of  bonds  Issiwd  In  accordance  with 
the  provisions  of  this  act" 

The  position  of  the  learned  counsel  for  plaintiffs  is  that  the  act  of 
1903  fails  to  conform  to  the  requirements  of  section  4  of  article  7  of 
the  Constitution,  in  that  it  provides  for  the  annual  tax  therein  men- 
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tioned  until  the  bond^  ftre  due  only  and  not  until  they  are  paid,  and 
that  the  act  of  1906  does  not  provide  a  sufficient  annual  tax  to  pay  the 
bonds  to  tiie  amount  of  $99,000,000  therein  authorized,  with  interest, 
within  50  years,  and  that  the  act  does  not  itself  provide  for  the  actual 

payment  of  the  bonds  as  required  by  the  Constitution. 

It  is  not  alleged  in  the  complaint  that  any  bonds  were  actually  issued 
under  the  act  of  1903  to  run  for  18  years,  but  it  was  stated  upon  the 
argument  that  as  matter  of  fact  $2,000,000  of  the  bonds  were  so  is- 
sued, and  this,  no  doubt,  sufficiently  appears  from  the  provisions  of 
the  act  of  1906,  authorizing  the  issuing  of  the  remaining  $99,000,000 
to  run  60  years.  If  the  act  of  1903  is  defective  in  directing  the  annual 
tax  to  be  levied  only  until  the  bonds  are  due,  it  would  afreet  only  the 
$2,000,000  of  txmds  issued  under  that  act,  and,  as  these  bonds  have 
been  sold  and  the  money  received  by  the  state  and  already  expended 
in  the  work,  it  is  difficult  to  see  how  plaintiffs  may  avail  themselves  of 
this  objection  to  defeat  the  further  progress  of  the  work,  provided  the 
act  of  1906  has  authorized  the  issuance  of  the  remaining  $99,000,000 
of  bonds  in  a  legal  and  constitutional  manner.  But  it  is  not  alleged 
nor  claimed  that  the  annual  tax  of  twelve  one-thousandths  of  a  mill 
for  each  $1,000,000  of  bonds  issued  will  not  be  sufficient  to  pay  $2,000,- 
000  of  bonds  issued  under  that  act,  if  levied  only  during  the  18  years 
the  bonds  are  to  run  and  until  they  become  due,  and,  if  such  tax  is 
sufficient,  then  the  constitutional  provision  that  it  shall  be  suflKcient  to 
pay  the  bonds  seems  to  have  been  complied  with. 

But  plaintiffs  undoubtedly  rely  more  particularly  upon  the  alleged 
defects  in  the  act  of  1906  relating  to  the  remainmg  $99,000,000  of 
bonds,  as  to  which  they  contend  that  the  annual  tax  of  four  hundred 
eighty-one  one-thousandths  of  a  mill  will  not  be  sufficient  to  pay  these 
bonds  at  maturity  with  the  interest  as  it  accrues,  and  upon  the  claim 
that  the  act  itself  does  not  expressly  direct  payment  of  the  bonds  as 
required  by  the  Constitution. 

It  will  be  seen  by  the  above  quotation  from  section  2,  c.  302,  p.  702, 
Laws  1906,  that  the  annual  tax  there  imposed  of  four  hundred  eighty- 
one  one-thousandths,  of  a  mill  upon  each  dollar  of  valuation  is  for  the 
whole  $99,000,000  of  bonds,  and  not,  as  in  the  previous  act,  for  each 
$1,000,000  thereof  issued  and  outstanding.  To  support  the  cont^tion 
that  this  tax  will  be  insufficient,  the  learned  counsel  for  plaintiffs  has 
submitted  to  the  court  a  statement  and  computation  which  is  claimed  to 
demonstrate  the  insufficiency  of  this  tax.  It  is  based  upon  the  sum 
of  $8,015,090,722  as  the  total  assessed  valuation  of  the  real  and  per- 
sonal  property  in  the  state  subject  to  taxation  for  the  year  1906.  A 
tax  of  one-half  a  mill  upon  this  property  it  is  said  will  produce  $4,007,- 
545,  while  the  interest  upon  $101,000,000  of  bonds  at  3  per  cent,  is 
$3,030,000,  which  deducted  from  the  amount  the  tax  will  produce 
leaves  only  $977,545,  applicable  to  pay  the  principal  of  $101,000,000  in 
50  years.  But  this  is  far  from  a  demonstration  that  this  annual  tax 
will  be  insufficient  to  pay  the  principal  of  the  bonds  at  maturity.  In 
the  first  place,  the  computation  is  based  upon  $101,000,000  of  bonds, 
whereas  this  rate  of  tax  relates  only  to  $99,000,000  to  be  issued  under 
that  act.  Moreover,  the  act  provides  for  the  issuance  of  these  bonds 
in  installments  of  not  exceeding  in  amount  $10,000,000  "as  the  pro- 
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ceeds  thereof  may  be  required  during  the  ensuing  year  to  prosecute 
the  work  of  the  said  improvement  of  the  canals."  It  will  be  some, 
and  perhaps  many,  years  before  all  these  bonds  are  issued,  but  the  an- 
nual tax  of  four  hundred  eighty-one  one-thousandths  of  a  mill  begins 
at  once  and  must  be  imposed  every  year  "until  provision  is  fully  made 
for  the  payment  of  the  interest  and  principal  of  said  bonds/*  Mean' 
time,  the  surplus  of  $977,545,  or  rather  the  larger  sum  produced  by 
treating  the  amouiit  of  the  bonds  as  $99,000,000  instead  of  $101,000,- 
000  will  be  paid  annually  into  the  sinking  fund  to  be  invested  by  the 
Comptroller,  and  the  interest  derived  therefrom  will  be  reinvested  and 
so  compounded.  But  this  computation  is  based  up<Hi  what  is  said  to 
have  been  the  assessed  valuation  of  the  real  and  personal  property  of 
the  state  for  the  year  1906.  If  we  may  take  judicial  notice  of  such 
matters,  then  we  are  informed  that  such  assessed  valuation  has  in- 
creased progressively  each  year  from  about  $7,700,000,000  in  1905  to 
over  $9,600,000,000  in  1909,  and  we  may  assume,  and  the  Legisla- 
ture no  doubt  had  the  right  to  assume,  that  substantial  increases  in 
such  valuation  will  continue,  and  that  an  annual  fixed  tax  will  produce 
a  lai^r  return  each  year.  In  view  of  this  and  of  the  fact  that  no  facts 
whatever  are  alleged  in  the  complaint  as  to  the  amount  such  an  annual 
tax  will  produce  or  has  produced,  or  as  to  the  revenue  which  will  ac- 
crue to  the  sinking  fund,  it  is  clearly  impossible  for  the  court  to  say 
that  the  tax  provided  for  will  not  be  sufficient  to  meet  these  bonds  at 
maturity.  There  is  certainly  no  presumption  that  an  act  of  the  Legis- 
lature violates  the  Constitution.  It  must  be  assumed  to  be  a  valid  act 
until  the  contrary  appears. 

If,  however,  it  could  be  demonstrated  that  the  annual  tax  provided 
for  in  the  act  of  1906  would  prove  insufficient  to  meet  the  principal 
of  these  bonds  in  60  years,  it  would  then  be  necessary  to  consider  the 
eflfect  of  chapter  241,  p.  425,  Laws  1909,  by  which  the  act  of  1906 
was  amended  in  some  material  respects,  and  by  which  a  new  rate  of 
taxation  was  imposed  to  pay  these  bonds.  This  act  took  effect  on  the 
22d  day  of  April  of  the  present  year,  the  day  that  the  summons  in  this 
action  bears  date,  and  we  may  assume,  before  the  actual  service  there- 
of upon  any  of  the  defendants.  It  was  certainly  competent  for  the 
Legislature  to  cure  defects,  if  any,  found  to  exist  in  the  act  of  1906, 
and,  when  cured,  it  would  then  become  valid  prospectively,  and  we  will 
proceed  to  point  out  the  changes  effected  by  the  act  of  1909.  This 
act  amended  the  act  of  1906  so  as  to  provide  an  annual  tax  of  four 
one-thousandths  of  a  mill  on  each  ^oW&t  of  valuation  of  the  real  and 
personal  property  of  the  state  subject  to  taxation,  for  each  and  every 
$1,000,000,  or  fracti<»i  thereof,  in  par  value  of  said  bonds  issued  and 
outstandii^  during  the  fiscal  year  during  which  the  amount  of  the  tax 
is  comput^.  No  reference  was  made  to  this  statute  upon  the  argu- 
ment. It  amends  section  2,  c.  302,  p.  702,  Laws  1906,  so  as  to  read 
on  the  subject  of  the  annual  tax  as  follows: 

"There  la  hereby  Imposed  a  direct  annual  tax  to  pay,  and  sufficient  to  pay, 
the  interest  on  each  bond  Issued  under  this  act  as  It  folia  due,  and  to  pay, 
and  sufficient  to  pay  and  discbarge  the  principal  of  each  of  sndi  bottda  within 
fifty  years  from  the  date  thereof." 
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The  learned  Attorney  General  has  submitted  a  computation  which 
shows  tluit  it  is  necessary  to  raise  the  sum  of  $38,865.60  each  year  for 
60  years  for  a  sinking  fund  to  pay  the  principal  of  $1,000,000  at  the  end 
of  60  years  and  to  pay  the  interest  thereon  at  the  rate  of  3  per  cent, 
per  annum.  A  tax  of  four  one-thousandths  of  a  mill  on  a  valuation  of 
$9,500,000,000  would  produce  $38,000.  The  assessed  valuation  for 
the  year  1909  is  said  to  be  $9,666,118,675.  Allowing  for  the  progfres- 
sive  increase  in  the  total  assessed  valuation  of  the  property  of  the  st^e 
according  to  past  experience,  this  tax  would  seem  to  be  sufficient.  At 
all  events,  it  is  not  demonstrated  to  be  insufficient,  and  cannot  be  so 
pronounced  by  this  court 

The  act  of  1909  also  does  away  with  the  further  objection  urged  by 
plaintiffs'  counsel  that  the  act  of  1906  does  not  itself  provide  for  the 
payment  of  these  bonds  at  maturity.  As  the  act  now  reads  as  amended, 
it  directs  "an  annual  tax  to  pay,  and  sufficient  to  pay,  the  interest  on 
each  bond  issued  under  this  act  as  it  falls  due,  and  to  pay,  and  suffi- 
cient to  pay,  and  discharge  the  principal  of  each  bond  within  fifty 
years  from  the  date  thereof/'  and  further  on,  referring  to  the  sinking 
fund,  it  provides: 

"Said  ifund  shall  be  used  solely  for  the  purpose  of  pajrii^  the  principal  and 
Interest  of  bonds  Issued  In  accordance  with  the  provisions  of  this  act" 

The  last  contention  utved  against  the  validity  of  this  legislation  is 
that  it  does  not,  with  sufficient  certainty,  provide  compensation  to  the 
owner  of  private  proper^  taken  for  public  use.  The  argument  under 
this  head  is  based  principally  upon  Uie  fact  that  the  Legislature  has 
directed  that  the  Barge  Canal  be  constructed,  but  has  made  no  provi- 
sion for  paying  more  than  $101,000,000,  and  in  case  the  work  ultimate- 
ly costs  more,  as  it  may,  there  is  no  method  provided  for  which  own- 
ers of  property  condemned  can  be  compensated  after  the  $101,000,000 
has  been  »diausted. . 

This  argument  was  originally  framed  by  eminent  counsel  at  the 
hearing  before  the  Attorney  General  in  1906,  in  which  it  was  sought 
to  induce  him  to  authorize  an  action  in  the  courts  to  have  it  determined 
that  the  act  of  1903  was  unconstitutional  upon  this  and  other  grounds. 
But  assuming  that  there  was  force  in  the  argument  at  the  time  it  was 
presented,  in  view  of  the  fact  that  the  act  of  1903  directed  the  officers 
of  the  state  to  enter  into  contracts  for  this  work  without  limitation  as 
to  the  expense  which  might  be  incurred,  the  argument  has  been  de- 
prived of  its  force  by  chapter  302,  p.  703,  Laws  1906,  which  pro- 
vides in  section  3,  as  follows : 

**C<HitTacts  for  the  said  Improrement  of  the  canals  mi^  be  made  from  time 
to  time,  provided  that  together  with  the  cost  of  the  necessary  lands,  strac- 
tnres  and  waters  and  all  other  expenses  of  the  work,  th^  ^11  not  In  tiio 
anregate  exceed  the  amonnt  of  bonds  authorized  by  law  for  such  Irninore- 
ment  and  the  amount  realized  on  the  sale  of  the  abandoned  eanal  laibds,**  etc: 

It  is  therefore,  now  impossible  for  officials  of  the  state  to  lawfully 
contract  or  incur  obli^fations  for  the  purchase  of  land  or  otherwise  b<?- 
yond  the  amount  which  has  been  legally  provided  for  their  payment. 
But,  if  this  were  not  so,  plaintiffs  are  not  in  a  position  to  raise  this  ob- 
jection, as  it  is  not  alleged  in  the  complaint  that  there  is  now,  or  that 


Digitized  by  Google 


Sup.  Ct.)  LAIIS  T.  F£MN.  237; 

there  is  likely  to  be,  any  deficiency  in  the  funds  provided  by  the  state 
to  pay  for  the  particular  lands  which  the  state  is  now  seeking  to  take 
from  the  plaintiffs.  If  the  court  may  take  judidal  notice  of  the  amount 
of  bonds  already  issued  and  of  the  contracts  already  let,  as  shown  upon 
the  brief  of  the  learned  Attorney  General,  then  it  appears  that  bonds 
to  the  amount  of  only  $23,000,000  of  the  $101,000,000  have  already 
been  issued,  and  the  total  amount  to  become  payable  upon  all  the  con- 
tracts already  let  is  $49,821,824.  Thus  there  remains  ample  provision 
ior  the  payment      the  state  of  the  cost  of  plaintiffs'  lands. 

These  views  render  it  unnecessary  to  consider  the  further  point 
made  by  the  learned  Attorney  General,  that  the  complaint  does  not 
show  tliat  ^aintiffs  are  without  adequate  remedy  at  law,  and  that  the 
present  actum  cannot  be  maintained,  because  it  is  indirectly  and  in  le- 
gal effect  an  action  against  the  state,  and  the  state  has  not  consented  to 
be  sued  in  this  form  of  action. 

It  follows  that  the  demurrer  of  each  of  the  defendants  must  be  sus- 
tained with  costs. 


(65  Misc.  Bep.  m) 

LANE)  V.  FBNK  et  aL 

(Snprane  Conr^  Trial  Term,  H(Huroe  Oounty.  Deomba  16^  lOOA.) 

L  Fbaud  (I  13*)— Obouhds  or  AonoN— UuBBFBBUNTAnonB— Knowudok  of 
Valsftt. 

Where  defendaate  tised  care  In  the  Investlgatloii  of  the  validity  of  a 
franchise  owned  by  a  corporation  which  they  represented,  and  were  ad- 
vised by  counsel  on  whom  they  had  the  right  to  rely,  they  are  not  liable 
ftMT  fraud  in  r^presoitliiB  tbe  validity  and  value  of  nidi  franCblH  In  tbe 
•ale  of  stod:  and  braida  of  the  corporation,  thougli  the  (randilsa  after- 
wards  proved  to  be  almost  wortiilees. 

[Bd.  Mote:— Ftnr  oOier  cttioa,  see  Ftand,  Oent  Dig.  |  4 ;  Dea       f  IS.*] 

3.  COBPOBATIONS  ({  8SS*>— FUUD  AS  AOAUTST  SHABXHOLDXBS. 

Fraud  by  corporate  offlcNs  and  directors  In  over  capitalization  of  the 
corporation  Is  not  shown  by  the  Issue  of  bonds  to  the  amount  of  $1,278,000^ 
and  capital  stock  to  the  amount  of  938,687,600  In  exchange  for  939,- 
000,000  of  the  total  capitalization  of  $50,000,000  of  another  corporation 
holding  a  frandilse  for  the  constmctlon  and  operation  of  telephone  lines 
in  a  dty,  for  which  such  other  corporation  issued  $41,000,000  of  its  stocfc, 
where  the  value  of  the  franchise  could  not  be  accurately  determined  by 
any  well-recognlsed  standard,  but  could.  In  good  faith,  be  estimated  in 
the  minions. 

[EUL  Note. — For  other  cases,  see  Corporations,  Dec  Dig.  |  336.*] 

8.  Fraud  ({  23*)— Repbksektations  in  Saxj:  or  Gobpobatb  SEODBmca. 

Where  plaintiff  purchased  corporate  trands  at  par  and  took  corporate 
stock  as  a  bonns  knowing  tbat  substantially  all  the  assets  of  tbe  cor- 
poration was  a  franchise  for  the  construction  and  operation  of  t^ephone 
lines,  and  that  only  the  future  could  determine  the  success  of  the  venture, 
be  is  not  entitled  to  maintain  an  action  against  tbe  membere  of  a  syndi- 
cate who  negotiated  his  securities  for  fraud  In  inducing  blm  to  purdiase 
stock  and  bonds  on  the  ground  of  overcapitalization  <^  tbe  corporation, 
though  the  frandiise  afterwards  proved  almost  worthier; 

[Bd.  Not&— For  otlier  cases,  see  Fraud,  Dea  Dig.  i  83.*] 

4.  JuBT  (I  136*)— OBJBonoNB— "Bach  PABTr"BNTnuD  to  CnALUSNaBs. 

In  Oode  Glv.  Proc  |  117A,  allowing  each  party  six  peremptory  dial- 
lenges,.  the  words  "eacb  party"  do  not  mean  each  individual  litigant,  but 
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mean  each  side  to  the  controversy  to  be  decided  by  the  Jury,  so  that,  If 
there  are  only  two  sides  in  the  case,  Tiz.,  the  prosecntlon  and  defense, 
there  should  be  only  six  challenges  allowed  to  defendants  collectively; 
bnt,  where  there  are  among  defendants  conflicting  claims  or  Intereeta 
which  may  be  determined  one  way  or  tlie  other  by  the  Jury,  dnpllcate 
iwremptory  challenges  should  be  allowed. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent  Dig.  if  007-613 ;  Dec.  Dig. 
I  136.* 

For  other  definitions,  see  Words  and  Pb rases,  vol.  8,  p.  2801.] 

5.  InoEifNiTT  (f  13*)— Implied  Contracts. 

Though  there  Is  no  right  of  contribution  among  intentional  wrongdoers, 
wh»e  one  Is  held  liable  to  a  third  person  for  the  wrongful  act  of  his 
agent,  the  principal,  himself  innocent,  is  entitled  to  iodemoity  from  his 
i^ient. 

[Ed.  Note.— For  other  cases,  see  Indemnity,  Cent  Dig.  {{  29-35;  Dec. 
Dig.  I  13.*] 

6.  Jury  (|  136*)  —  Osracnoivs  —  Separate  Chaxxenges  bt  Joiitt  Partiks  — 

"Pabtt." 

Where  principal  and  agent  are  Joined  In  an  action  for  fraud,  and  the 
principal  may  be  found  liable  <HiIy  for  the  wrongful  acts  of  the  agent  bo 
that  the  Int^ests  of  dtfendanta  may  be  adverse  to  each  other,  each  de- 
feadant  la  a  "party"  within  Code  CIt.  Free.  1 1176,  aiUUlng  each  party  to 
■Ix  peremptory  challei^ea. 

[Bd.  Not&^For  other  caaea,  see  Jury,  Cent  TMg.  H  607-618;  Dec.  Dig. 
1 136.* 

For  other  deflnitlMiB.  see  Words  and  Phraaea,  toI.  6,  nEk  6202-6218 ;  vol. 
8,  p.  7747.] 

7.  Appeal  aud  Ebbok  (%  1M{^)  —  Review  —  Habhlbss  Bbbob— iHPAinLiiTO 

3vve. 

The  error  of  allowing  each  Joint  defendant  peremptory  challenges  as  a 
separate  party  is  harmless,  where  It  does  not  appear  that  plaintiff  ac- 
cepted any  Juror  as  to  whom  be  would  have  enndsed  a  peremptmry  chal- 
lenge had  defendants  been  restricted  to  their  propw  nomber,  and  no  pr«}- 
udlce  appears. 

[EU.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  |i  4124- 
■    4127 ;  Dec.  Dig.  f  1045.*] 

8.  Joint  Adventubks  (|  7*)— Fbatto— Liabiutt. 

Where  the  offlCCTs  and  managers  of  a  syndicate,  wishing  to  unite  tbe 
Interests  of  separate  corporations,  on^anized  a  holding  corporation  and 
issued  a  prospectus  in  relation  thereto,  the  ofBcers  and  managers  who 
adopted  and  recognized  the  prospectus  are  liable  for  any  fraad  or  mis- 
representation contained  therein,  though  innocent  of  any  i>ersonaI  wrong- 
doing. 

lEd.  Note.— For  other  cases,  see  Joint  Adventures,  Dec  Dig.  {  7.*3 

9.  Joint  Adventubes  (I  8*)  —  Liabilitixs  as  to  Thibd  Pbbsoks— PBEauup- 

Tions  ANn  BUBDEN  OP  PROOF. 

In  an  action  against  members  of  a  syndicate  for  fraud  in  inducing 
plaintiff  to  purchase  certain  corporate  securities,  the  burden  of  proving 
the  agency  of  some  defendants  for  others  In  the  transaction  Is  on  plaintiff 
in  the  flrst  instance ;  but,  when  he  has  shown  that  certain  managers  bad 
been  appointed  and  acted  as  such  during  the  mtire  life  of  the  syndicate, 
there  !■  a  Inference  that  thMe  members  who  snbeeqaently  Joined  the 
syndicate  knew  who  the  managers  were,  and  tbe  failure  of  such  snbse- 
qnoit  members  to  deny  knowledge  of  the  appointment  of  such  managers 
would  warrant  a  finding  that  they  did  know  of  such  appointment,  and  by 
their  failure  to  object  that  they  acquiesced  therein. 

[Ed.  Note. — For  other  coses,  see  Joint  Adventures,  Dec.  Dig.  |  8.*1 
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la  Joxnr  Adtbrtubeb  (|  8*)— Lubiuties  as  to  Thibd  FftBSOics— Weight 
ABD  SuFnomvoT. 

BTldence,  In  an  action  against  members  of  a  syndicate  for  fraud  in  In- 
dQCing  plaintiff  to  parchaae  certain  corporate  securities,  held  to  show  tbat 
defendants  who  committed  the  wronf^ul  acts  were  acting  not  only  for 
themselves,  bnt  as  agents  for  the  other  members  of  the  syndicate. 

[Bd.  Note. — For  other  cases,  see  Joint  Adventures,  Dec.  Dig.  {  8.*] 

Action  by  Charles  M.  Lane  against  Albert  O.  Fenn  and  others. 
Heard  on  motion  for  a  new  trial  by  plaintiff  after  a  verdict  in  favor 
of  defendants  Sibley*  Watson,  Holden,  Eastman,  and>Stroi^;  the 
jury  having  disagreed  as  to  defendants  Fenn,  Finucane,  Satterlee, 
and  Page.  Motion  granted. 

James  M.  E.  O'Grady,  Elbridge  L.  Adams,  and  John  Desmond,  for 
plaintiff. 

Joseph  W.  Taylor,  for  defendants  Sibley,  Wats(»i  and  Holden. 
Walter  S.  Hubbell,  for  defendants  Eastman  and  Strong. 

SUTHERLAND,  J.  This  is  an  action  for  damages  for  alleged 
false  representations  contained  in  a  prospectus  offering  for  sale  the 
bonds  and  stock  of  the  United  States  Independent  Telephone  Compa- 
ny, whereby  plaintiff  Was  induced  to  invest  $4,000  in  such  securities, 
which  turned  out  to  be  almost  worthless.  The  jury  was  instructed 
that,  if  they  found  that  no  one  of  the  defendants  was  guilty  of  any 
fraud  in  connection  with  the  preparation  or  publication  of  the  pros- 
pectus, then  a  verdict  in  favor  of  all  the  defendants  must  be  rendered ; 
but,  if  they  found  that  some  of  the  defendants  were  guilty  of  fraud  in 
connection  therewith,  those  defendants  so  guilty  were  liable  to  the 
plaintiff,  if  he  was  deceived  thereby;  and  that  the  liability  of  the  other 
defendants  who  were  not  guilty  of  any  fraudulent  purpose  arid  had  no 
knowledge  of  any  false  statement  in  the  prospectus  depended  upon 
whe^r  there  was  between  them  and  the  defendants  actually  guilty 
of  fraud  the  relation  of  principal  and  ^ent  in  the  business,  in  the 
course  of  which  the  prospectus  was  issued;  and  that,  if  such  rela- 
tion was  found  to  exist,  the  innocent  principals  were  responsible  in 
this  action  for  the  damage  to  the  plaintiff  caused  by  the  deceit  of  their 
^ent  practiced  in  the  course  of  his  employment;  and,  if  such  relation 
of  agency  did  not  exist,  then  the  defendants  who  were  guiltless  of  any 
wrongful  act  were  to  be  exonerated  from  liability. 

The  jury  evidently  agreed  that  none  of  the  five  defendants  in  whose 
favor  the  verdict  was  rendered  was  guilty  of  any  personal  wrongdoing. 
In  that  finding  I  heartily  concur.  The  jury  left  undetermined  the 
question  whether  the  remaining  four  defendants  were  guilty  of  fraud, 
and  the  verdict  exonerating  the  five  defendants,  Sibley,  Watson,  Hol- 
den, Eastman,  and  Strong,  can  only  be  explained  upon  the  theory  that 
the  jury  found  that  whetiier  the  prospectus  was  false  or  not,  and,  ir- 
respective of  the  guilt  of  any  of  the  other  defendants  of  such  fraud, 
there  was  no  relation  of  agency  existing  between  these  five  defendants 
and  tiie  others,  or  any  of  them,  in  the  transaction  in  the  course  of 
which  the  prospectus  was  issued.   This  court  is  now  asked  upon  the 
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whole  evidence  to  set  aside  the  verdict  as  to  the  five  defendants  on 
the  ground  that  the  verdict  is  contrary  to  and  against  the  weight  of 

evidence,  and  a  new  trial  is  also  asked  because  certain  rulings  made  by 
the  court  during  the  trial,  to  which  the  plaintiff  duly  excepted,  are 
claimed  by  the  plaintiff  to  be  erroneous. 

The  questions  of  law  raised  by  the  exceptions  will  first  be  discussed. 
Upon  the  trial,  the  court  took'  from  the  jury  as  a  ground  of  action  the 
representation  made  in  the  prospectus  that  the  New  York  Independent 
Telephone  Company,  the  majority  of  the  stock  of  which  was  owned 
by  the  United'States  Independent  Telephone  Company,  and  was  placed 
under  the  mortgage  gfiven  to  secure  the  bonds  that  were  advertised 
for  sale,  owned  a  franchise  in  the  city  of  New  York,  acquired  under 
the  advice  of  eminent  counsel,  under  which  it  was  represented  to  be 
the  purpose  of  the  New  York  Company  to  begin  as  soon  as  practicable, 
and  in  the  near  future,  the  construction  of  an  independent  telephone 
system  in  that  city.   It  was  shown  at  the  trial  that  this  franchise  was 
purchased  of  the  Mercantile  Electric  Company  of  New  York  City,  a 
corporation  which  had  acquired  it  in  1894,  by  a  syndicate  comprising 
the  promoters  of  the  New  York  Independent  Telephone  Company; 
the  syndicate  paying  the  Mercantile  Electric  Company  $250,000  there- 
for. The  syndicate  then  included  some  of  the  defendants.  The  other 
defendants  joined  the  syndicate  later.  The  franchise  had  been  granted 
by  the  board  of  electrical  control,  a  dq)artment  of  the  city  of  New 
York,  whose  powers  and  jurisdicticHi  were  conferred  by  chapter  716, 
p.  928,  Qf  the  Laws  of  1887.  The  sufficiency  of  this  franchise  for  the 
building  and  operation  of  a  telephone  system  within  the  area  of  the 
city  of  New  York  as  it  existed  when  the  franchise  was  granted  was 
affirmed  by  eminent  counsel  to  whom  the  question  of  its  sufficiency 
was  referred  by  the  S3mdicate  purchasing  the  franchise.  It  was  proven 
beyond  question,  in  my  opinion,  that  the  men  concerned  in  the  pur- 
chase of  the  franchise  and  its  sale  to  the  New  York  Independent  Tele- 
phone Company  had  done  all  that  business  prudence  or  good  faith  re- 
quired in  investigating  the  validity  of  the  franchise.   It  turned  out, 
however,  that  when  the  New  York  Independent  Telephone  Company 
undertook  to  lay  additional  wires  in  the  conduits  (which  had  been  oc- 
cupied by  the  Mercantile  Electric  Company  for  the  very  limited  pur- 
pose of  operating  a  burglar  alarm  system),  in  order  to  begin  actual 
work  as  a  telephone  company,  permission  to  use  the  subway  ducts  was 
refused;  and,  in  a  judicial  proceeding  instituted  on  the  relation  of  the 
New  York  Independent  Telephone  Company  to  enforce  the  rights 
which  its  officials  supposed  they  possessed,  the  application  for  a  man- 
damus was  refused ;  and  the  denial  of  the  application  for  a  mandamus 
was  affirmed  by  the  Appellate  Division  of  the  First  Department  (133 
App.  Div.  639,  118  JJ.  Y.  Supp.  290),  on  the  ground  that  the  power  to 
grant  franchises  was  vested  in  the  common  council,  without  the  au- 
thority of  which  body  the  supposed  franchise  was  ineffectual.  A  fur- 
ther appeal  was  taken  by  the  relator,  which  is  now  pending  in  the  Court 
of  Appeals. 

The  prospectus  contained  an  unqualified  assertion  of  the  ownership 
by  the  New  York  Independent  Telephone  Company  of  a  franchise 
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(without  naming  tiie  municipal  department  granting  the  same),  which 
undoubtedly  was  intended  to  be  understood  as  meaning  a  franchise 
granted  by  the  municipal  body  possessing  requisite  jurisdiction,  and 
sufficient  to  permit  the  construction  and  operation  of  a  general  tele- 
phone system  in  the  city  of  New  York;  and,  because  ownership  of 
such  a  franchise  was  so  unaualifiedly  asserted,  it  is  now  claimed  (as 
it  was  upon  the  trial)  that  uie  defendsmts  responsible  for  the  issuing 
of  the  prospectus  are  chargeable  with  fraud  for  asserting  knowledge 
of  a  fact  which  they  did  not  know  to  be  a  fact.  But  it  appeared  clear 
that  the  defendants  had  proceeded  with  great  care  in  the  investie:ation 
of  the  validity  of  the  franchise,  had  been  advised  as  to  its  validity  by 
counsel  upon  whom  they  had  every  right  to  rely,  and  that,  although 
they  were  mistaken,  bad  faith  in  that  assertion  of  ownership  could  not 
be  reasonably  inferred  from  the  circumstances  surrounding  the  parties 
at  the  time;  and  it  was  held  that  the  remedy  for  the  misrepresentation 
of  the  fact  of  ownership  was  not  to  be  found  in  an  action  for  fraud 
(Bell  V.  James,  128  App.  Div.  241,  112  N.  Y.  Supp.  750),  but  in  a 
rescission  of  the  subscription  contract,  the  return  to  the  vendors  of 
the  bonds  and  stock  purchased,  and  an  action  to  recover  the  money 
from  the  parties  to  whom  it  was  paid,  on  the  ground  that  the  parties 
had  been  mistaken  as  to  the  consideration  supposed  by  them  to  under- 
lie the  subscription  contract,  the  existence  of  an  intent  to  deceive  not 
being  requisite  to  the  maintenance  of  such  an  action.  This  ruling 
seems  to  me  to  be  proper.  Ttyon  v.  Lyon.  133  App.  Div.  798,  118  N. 
Y.  Supp.  6 ;  Bedell  v.  Wilder,  65  Vt  406,  26  Atl.  689,  36  Am.  St. 
Rep.  871. 

The  second  ground  of  fraud  which  the  court  declined  to  submit  to  • 
the  jury  concerned  the  alleged  overcapitalization  of  the  United  States 
Independent  Telephone  Company,  based  upon  its  issue  of  bonds  to 
the  amount  of  $1,278,000,  and  capital  stock  to  the  amount  of  $38,597,- 
500  in  exchange  for  $39,000,000  of  the  total  capitalization  of  $50,000,- 
000  of  the  New  York  Independent  Telephone  Company;  said  $39,- 
000,000  of  stock,  with  $2,000,000  more,  having  been  issued  in  ex- 
change for  the  syndicate  rights  in  Uie  New  Yoric  franchise  above 
mentioned.  It  was  claimed  upon  the  trial  that  the  capitalization  was 
excessive,  conceding  even  the  validity  of  the  franchise ;  and  the  meth- 
od hy  which  the  first  board  of  directors  of  the  New  York  Independ- 
ent Telephone  Company  was  originally  constituted,  which  authorized 
the  issue  of  the  $41,000,000  of  stock  for  the  franchise,  was  empha- 
sized as  indicative  of  fraud.  This  preliminary  board  of  directors 
was  made  up  of  men  selected  by  the  managers  of  the  syndicate 
who  were  ommxing  the  companies  and  dominatii^  the  situa- 
tion. It  was  shown  on  the  trial  that  several  of  said  directors  of  the 
New  York  Independent  Telephone  Company  were  guaranteed  the 
return  of  the  $1,000  which  eadi  had  contributed  in  cash  for  the 
10  shares  of  the  stock  of  the  New  York  Independent  Telephone 
Company  necessary  for  each  to  hold  in  order  to  qualify  as  a  direct- 
or, and  that  before  those  directors  having  this  agreement  took  their 
seats  in  the  board  they  signed  and  delivered  their  resignations  to  a 
rq)resentative  of  the  syndicate.  Similar  agreements  were  made  with 
several  (just  how  many  is  uncertain)  of  the  first  board  of  directors  of 
120N.T.B^16 
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the  United  States  Independent  Telephone  Company,  and  resignations 
were  signed  in  like  manner  before  that  board  took  up  the  consideration 
of  the  issuing  of  the  stock  and  bonds  of  the  United  States  Independent 
Telephone  Company  for  the  New  York  Independent  Telephone  Com-» 
pany  stock. 

The  bare  statement  of  the  facts  just  given  shows  how  unprepared 
those  members  of  the  boards  of  directors  were  to  consider,  on  behalf 
of  the  corporations  and  the  stockholders  who  were  to  OHne  in,  the 
question  of  what  valuati(»i  should  be  put  upon  the  New  Yoric  fran- 
chise. The  statutes  of  this  state,  under  which  the  New  York  Inde- 
pendent Telephone  Company  was  incorporated,  and  of  New  Jersey, 
under  which  the  United  States  Independent  Telephone  Company  was 
formed,  permit  capital  stock  to  be  issued  for  property  at  its  fair  value, 
due  consideration  being  given  to  its  condition  and  the  purposes  to 
which  it  is  to  be  devoted,  and  the  judgment  of  a  board  of  directors 
as  to  the  value  of  propei^  for  which  capital  stock  is  thus  issued  is 
presumed  to  be  right,  and  can  be  assailed  only  for  fraud;  but  the 
statutes  assume  that  the  members  of  a  board  shall  exercise  inde- 
pendent judgment,  and  shall  be  in  a  position  to  vote  "No"  if  the  price 
seems  excessive,  and  to  vote  "Yes"  if  upon  investigation  it  seems  fair. 
The  method  followed  in  the  respects  pointed  out  for  preparing  these 
boards  to  exercise  their  judgment  seems  to  have  been  singularly  un- 
fortunate, althou|;h  experts  were  produced  before  the  lx>ards  who 
had  given  the  subject  of  the  franchise  and  the  possibilities  of  a  success- 
ful and  profitable  enterprise  founded  upon  the  development  of  the 
franchise  careful  consideration;  but,  to  exercise  the  fair  judgment 
expected  of  a  director  in  a  matter  of  such  importance,  he  should  be  im- 
mune from  the  embarrassment  caused  by  a  resignation  held  over  his 
head.  His  sense  of  responsibility  to  the  company  should  not  be  weak- 
ened by  the  consciousness  that  he  has  nothing  to  lose  because  his  cash 
investment  is  to  be  returned  in  any  event. 

The  reasons  why  the  c[uestion  of  excessive  valuation  was  not  submit- 
ted to  the  jury  ^ere :  First.  Assuming  that  a  valid  franchise  existed, 
as  the  parties  to  the  transaction  then  believed,  unrestricted  as  to  time 
and  unhampered  by  adverse  conditions  as  to  paying  a  portion  of  the 
receipts  to  the  city,  its  value  would  undoubtedly  be  very  large,  and 
could  in  good  faith  be  estimated  in  the  millions ;  nor  could  its  value 
be  accurately  determined  according  to  any  well-recognized  standard. 
Second.  The  plaintiff,  when  he  subscribed  for  the  bcKids  and  stock, 
knew,  as  he  testified,  that  the  franchise  was  substantially  all  that  there 
was  b^ind  the  New  York  end  of  the  investment,  and,  although  he 
supposed  a  franchise  had  been  secured,  he  knew  that  only  the  future 
could  determine  the  success  of  the  venture  of  installing  and  operating 
an  independent  telephone  system  in  the  city  of  New  York.  He  took 
the  stock  as  a  bonus,  in  addition  to  the  bonds,  for  which  he  paid  par, 
and,  being  an  experienced  and  intelligent  business  man,  could  not  have 
well  believed  that  the  stock  represented  either  cash  paid  by  somebody 
else,  100  cents  upon  the  dollar,  or  property  of  the  present,  saleable, 
immediate  marl«t  value  of  100  cents  upon  the  dollar.  With  a  valid 
franchise  he  knew  that  the  stock  represented  to  a  large  extent  the  cap- 
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itali'zation  of  hope,  and  to  that  extent  took  it  for  better  or  for  worse, 
and  I  do  not  think  any  injustice  was  done  to  the  plaintiff  in  the  ruling 

made. 

At  the  opening  of  the  trial,  each  defendant  or  group  of  defendants, 
represented  by  separate  attorneys  of  record,  demanded  the  right  of 
sqarate  peremptory  challenges,  and  the  court  stated  that  if  a  dt- 
vergence  of  interest  was  likely  to  develop,  and  differences  arise  be- 
tween the  defendants  themselves,  to  be  decided  by  the  jury,  duplicate 
challenges  would  be  flowed.  From  the  preliminary  examination  of 
the  de^ndants,  which  was  had  before  me  on  an  order  allowing  such 
examination  on  motion  of  the  plaintiff,  the  testimony  was  such  that 
when  the  trial  opened  it  appeared  to  me  reasonable  to  expect  that  such 
divergence  of  interest  might  arise.  It  was  announced  when  the  trial 
opened  that  Mr.  Milbum  would  come  into  the  trial  later  as  counsel  for 
some  of  the  parties,  and  the  court  stated  in  this  connection  that,  if  the 
defendants  were  so  situated  that  Mr.  Milbum  could  act  for  them  all, 
only  one  set  of  peremptory  challenges  should  be  allowed ;  and  it  was 
tiien  stated  1w  counsel  that  it  had  not  yet  been  fully  determined  for 
whom  Mr.  Milbum  was  to  act  when  he  came  into  the  case.  Accord- 
ingly,  as  there  were  five  defendants  or  groups  of  defendants,  appear- 
ing by  separate  attorneys,  a  full  set  of  peremptory  challenges  was  al- 


of  the  30  challenges  thus  allowed,  26  were  actually  used.  To  this  al- 
lowance the  plaintiff  duly  excepted,  and  he  now  asks  that  the  verdict 
be  set  aside  because  of  such  ruling. 

Under  section  1176  of  the  Code  of  Civil  Procedure,  "each  party" 
is  allowed  six  peremptory  challenges.  There  is  no  reported  case  in 
New  Yoric  where  the  word  "party"  in  this  section  of  the  Code  has 
been  construed.  Different  constructions  have  been  put  upon  similar 
words  in  the  statutes  of  other  states,  and  the  practice  is  not  uniform ; 
but  it  is  evident  that  the  words  "each  party"  do  not  mean  each  indi- 
vidual litigant.  The  words  mean  each  side  to  the  controversy  to  be 
decided  by  the  jury;  and  if  there  are  only  two  sides  in  this  case,  viz., 
the  prosecution  and  the  defense,  then  there  should  have  been  only  six 
challenges  allowed  to  the  defendants  collectively.  The  question,  how- 
ever, before  the  court  was,  whether  there  was  to  be  an  antagonism  in 
interest  between  the  defendants  themselves,  which  would  be  affected 
by  the  verdict  of  the  jury.  In  Cyc.  vol.  pp.  356,  357,  it  is  said 
that  in  civil  actions,  where  there  are  several  plaintiffs  or  several  de- 
fendants, the  general  rule  is  that  all  on  one  side  constitute  one  party, 
and  are  restricted  to  the  number  of  peremptory  challenges  allowed  a 
sini^e  i^intiff  or  defendant,  but  that: 

rule,  however,  Is  to  be  applied  according  to  the  reasons  upon  which  It 
Is  based  and  llmital  to  cases  In  which  the  positions  of  the  several  parties 
□pon  the  same  side  are  similar,  so,  while  the  fact  that  several  defendants  who 
set  np  a  common  defense  plead  s^ratelr  does  not  entitle  them  to  any  addi- 
tional peremptory  diallenges,  the  rule  la  otherwise  where  they  set  np  separate 
and  distinct  defenses  presenttog  different  Issues,  or  where  the  parties  on  one 
tide,  altboo^  having  a  common  cause  against  the  other,  have  conflicting 
xigtitM  among  themiaelvea  which  the  verdict  ot  the  Jury  will  affect" 

And  in  several  states  it  has  been  held,  in  conformity  to  the  rule 
thus  stated,  that,  where  there  are  among  the  defendants  conflicting 


lowed  each  defendant  or  group 


appearing,  and. 
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claims  or  interests  -wWch  may  be  determined  one  way  or  the  other  by 
t^^e  jury,  duplicate  peremptory  challenges  should  be  allowed.  Stroh 
V.  Hindiraan,  37  Mich.  490  (opinion  by  Cooley,  JO;  Hundhausen  v. 
Atkins,  36  Wis.  618;  Refers  v.  Armstrong  Co.  (Tex.  Civ.  App.)  30 
S.  W.  848.  And  see  opinion  of  Brewer,  J.,  State  of  Kansas  v.  Durein, 
29  Kan.  688. 

The  reason  for  allowing  peremptory  challenges  cannot  always  be 
satisfied  by  restricting  the  defendants  collectively  to  one  set  If,  for 
instance,  an  action  is  brought  to  determine  the  validity  of  the  probate 
of  a  .will,  and  some  of  the  defendants  will  be  benefited  by  breaking 
the  will  and  some  by  sustaining  it,  if  a  defendant  desirous  of  breaking 
the  will  should  challenge  peremptorily  the  first  six  jurors  called,  the 
defendant  desiring  to  sustain  ttie  will  would  be  left  with  no  per- 
emptory challenges. 

In  this  case  the  liability  of  any  one  defendant  to  the  plaintiff  in 
case  the  prospectus  were  found  to  be  fraudulent  might  be  predicated 
upon  either  one  of  two  grounds,  according  to  the  proof  applicable  to 
him,  namely,  his  personal  participation  in  the  wrongful  act,  or  a 
liability  founded  not  upon  any  wrongful  act  or  purpose  of  that  defend- 
ant, but  upon  the  fact,  if  it  were  proven,  that  some  other  defendant 
acting  as  agent  for  him  in  the  business  of  offering  the  bonds  and  stock 
of  the  United  States  Independent  Telephone  Company  for  sale  had 
amunitted  a  fraud  upon  the  plaintiff;  and  the  court,  if  it  had  been 
requested  so  to  do  by  any  of  the  defendants,  would  have  submitted  to 
the  jury,  under  section  1187  of  the  Code  of  Civil  Procedure,  a  question 
to  be  answered  by  a  special  finding  (in  case  the  prospectus  was  found 
to  be  fraudulent  and  a  general  verdict  rendered  against  all  the  de- 
fendants), naming  the  defendant  or  defendants  found  guilty  of  per- 
sonal participation  in  the  wrongful  act,  and  naming  the  defendants  held 
liable  not  for  a  personal  wrong  of  their  own,  but  because  a  wrong  had 
been  committed  by  one  or  more  of  .their  associates  in  the  syndicate  to 
whom  they  had  committed  the  management  of  the  enterprise.  Such 
a  special  finding  would  have  been  proper  in  the  case  in  order  that  the 
rights  of  the  defendants  innocent  of  participation  in  the  wrong  might 
be  thus  safeguarded,  and  so  that  they,  without  further  litigation, 
might  be  subrogated  to  the  rights  of  the  plaintiff  in  case  they  desired 
to  take  up  the  judgment  and  enforce  it  against  their  codefendants, 
and  thus  in  turn  obtain  for  themselves  indemnity  ffom  the  actual 
wrongdoers  for  the  loss  brought  upon  them  in  the  first  instance  by 
reason  of  their  joint  liability  with  ttie  wrongdoers  to  the  parties  de- 
frauded by  the  prospectus.  While  there  is  no  right  of  contribution 
among  intentional  wrongdoers,  yet,  where  one  is  held  liable  to  a 
third  person  by  reason  of  the  wrongful  act  of  his  agent,  the  principal, 
himself  innocent,  has  a  right  to  indemnity  from  his  agent,  who  has 
thus  misused  his  authority. 

Mr.  Keener,  in  his  work  on  Quasi  Contracts  (page  409),  says: 

"A  plaintiff  who  has  Incnrred  a  liability,  not  because  of  his  own  personal 
wrong,  but  because  of  the  doctrine  of  respondeat  superior,  whereby  he  Is  held 
resiwnslble  for  the  wrong  of  another,  can  call  upon  the  guilty  party  to  In- 
demnify him  for  the  loss  which  he  has  Incurred,  or  can  call  for  contzlbatlim 
from  those  who  in  good  conscience  should  share  his  burden." 
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It  was  along  this  line  that  the  court  anticipated  that  questions  might 
arise  between  the  defendants  themselves  in  the  solution  of  which  by 
the  jury  one  defendant  would  have  an  interest  adverse  to  his  codefend- 
ant,  and  hence  the  court  adc^ed  the  most  liberal  rule  followed  in  other 
states  in  conferring  separate  sets  of  peremptory  challenges  upon  the 
defendants. 

After  the  juiy  was  selected,  Mr.  Milbum,  who  was  not  present  dur- 
ing the  impanehng  of  the  jury,  took  part  in  the  proceedings  as  counsel 
for  the  defendants  Sibley,  Watson,  and  Holden ;  but  the  greater  part 
of  the  actual  work  of  the  trial  was  performed  by  him,  and  he  opened 
the  case  to  the  jury  on  behalf  of  all  the  defendants,  and  he  alone  sum- 
med up  the  case  for  all  the  defendants.  So,  whatever  may  have  been 
the  expectation  of  the  parties  at  the  beginning  of  the  trial  as  to  a  di- 
vergence of  interest  or  possible  antagonistic  rights  which  would  have 
to  be  passed  upon  by  the  jury,  at  the  end  the  defendants  seemed  to 
consider  that  their  interests  were  amply  conserved  by  having  one  coun- 
sel speak  for  them  all;  and,  in  the  light  of  that  determination  by  the 
defendants  themselves,  it  is  now  clear  that,  if  the  court  had  only  al- 
lowed the  defendants  collectively  one  set  of  peremptory  challenges, 
the  defendants  would  have  had  no  just  cause  of  complaint. 

The  uncertainty  in  cases  of  this  description  should  be  obviated  by 
an  amendment  of  the  Code  of  Civil  Procedure  settling  definitely  the 
practice  to  be  pursued ;  but  I  am  satisfied  ^ti9.t,  if  too  many  challenges 
were  allowed  Uie  defendants  in  this  case,  nevertheless  the  jurors 
sworn  in  after  the  defendants  in  the  aggregate  had  used  six  peremp- 
tory challenges  were  fair-minded  and  duly  qualified  jurors;  and,  it 
not  appearing  that  plaintiff  accepted  any  juror  as  to  whom  he  would 
have  exercised  a  peremptory  challenge  had  the  defendants  collectively 
been  restricted  to  six,  it  would  seem  that  no  real  harm  has  come  to  the 
plaintiff  because  of  the  number  of  challenges  allowed  the  defense; 
and,  if  this  were  the  only  question  in  the  case,  I  would  not  set  aside  the 
verdict  upon  this  ground. 

There  remains  to  be  considered  die  question  whether  the  verdict  ex- 
onerating the  five  defendants  is  contrary  to  and  against  the  weight  of 
evidence.  I  shall  not  review  the  evidence  as  to  the  existence  of  fraud 
in  the  prospectus,  but  shall  discuss  only  the  evidence  bearing  on  the 
responsibility  of  the  managers  of  the  syndicate  for  the  wording  and 
issuance  of  the  prospectus,  and  the  responsibility  of  the  five  defend- 
ants who  have  been  exonerated  by  the  jury  for  the  acts  of  the  man- 
agers of  the  syndicate  in  this  respect. 

First,  then,  who  were  the  managers  of  the  syndicate,  and  what  op- 
erations did  they,  as  such,  undertake  to  carry  out?  Mr.  Satterlee 
testified  diat  at  a  meeting  of  the  original  syndicate  about  February  1, 
1905,  the  defendant  Finucane  was  chosen  chairman,  Charles  £.  Angle 
secretary,  the  defendant  Satterlee  treasurer,  and  an  executive  commit- 
tee was  chosen  consisting  of  the  defendants  Finucane  and  Satterlee, 
and  John  C.  Woodbury.  See  trial  testimony,  pages  1118  and  1119, 
and  deposition,  pages  16  and  16,  where  he  refers  to  them  as  managers. 
At  ttiat  time  the  syndicate  raised  $250,000  to  acquire  a  franchise  for 
an  independent  telephone  system  in  the  city  of  New  York.  The  first 
syndicate  consisted  of  the  defendants  Finucane,  Satterlee^  Watson, 


Digitized  by  Google 


240 


KBW  YORK  8UPPLBUBNT. 


(Sup.  Ct. 


and  Sibley,  and  other  g-entlemen  not  defendants  in  this  action,  viz., 
Messrs.  Woodbury,  Angle,  Duffy,  and  Frederick  Cook,  now  deceased. 
Defendant  Page  of  New  York  was  the  principd  lawyer  employed  by 
the  syndicate  from  first  to  last.  He  was  present  at  the  organization  of 
the  syndicate,  drew  most  of  the  papers,  and  was  the  adviser  of  its 
managers  throughout;  and  either  at  first  or  when  the  syndicate  yrsis 
later  enlarged  became  a  member  of  the  syndicate,  contributing  to  its 
funds.  These  gentlemen,  with  the  exception  of  Page,  were  inter- 
ested in  the  Stromberg-Carlson  Manufacturing  Company,  located  at 
Rochester,  which  manufactured  telephone  apparatus,  cables,  switch 
boards,  etc.,  and  did  an  extensive  business  in  supplying  the  independ- 
ent telephone  companies  of  the  country  with  the  equipment  n^ssary 
for  their  work,  which  equipment  they  could  not  purchase  of  the  manu- 
facturing concerns  allied  with  the  Bell  Telephone  interests.  It  was 
believed  by  the  parties  forming  this  syndicate  originally  that  great 
opportunity  to  advance  the  business  of  the  Stromberg  Company  would 
be  afforded  by  securing  a  franchise  and  building  an  independent  sys- 
tem in  the  city  of  New  Yoik,  where  the  Bell  Omipany  had  no  com- 
petiti(» ;  and  these  considerations  led  the  gentlemen  to  tmdertake  the 
acquisition  of  such  a  franchise  in  New  York  Gty  as  would  enable 
them  to  build  and  operate  an  independent  system  there.  Subsequently 
the  franchise  owned  by  the  Mercantile  Electric  Company  was  ac- 
quired. The  $250,000  raised  by  the  original  syndicate  was  found  to  be 
inadequate  to  pay  all  the  e:q>enses  incident  to  the  acquisition  of  the 
franchise  and  the  procuring  of  such  legal  and  engineering  assistance 
as  was  requisite,  and  an  enlargement  of  the  syndicate  was  agreed  up- 
on by  the  original  members  some  time  in  May,  1905. 

Meantime  a  voting  trust  agreement  had  been  formed  to  secure  har- 
mony of  action  among  the  stockholders  of  the  Stromberg-Carlson 
Company,  and  to  protect  the  stock  from  acquisition  by  unfriendly  in- 
terests. When  the  syndicate  was  enlarged,  30  or  40  new  members 
were  given  participation,  and  their  contributions  increased  the  aggre- 
gate syndicate  funds  from  the  original  $250,000  to  about  $750,000. 
In  the  second  or  enlaiged  syndicate  the  defendants  Fenn,  Eastman, 
Strong,  and  Holden  were  participants.  Messrs.  Strong  and  Eastman, 
became  members  of  the  syndicate  early  in  the  summer.  Mr.  Holden 
did  not  become  connected  with  the  affair  until  October  3d,  after  the 
prospectus  had  been  written  and  six  days  before  it  appeared  in  the 
public  newspapers.  It  soon  became  apparent  to  the  prime  movers  in 
this  affair  that  the  voting  trust  agreement  did  not  afford  sufficient 
protection  against  the  acquisition  of  the  Stromberg  stock  by  unfriend- 
ly interests,  and,  accordingly,  the  formation  of  a  holding  company  was  ' 
suggested,  with  the  idea  of  uniting  in  it  by  suitable  proceedings  the 
controlling  interest  in  the  New  York  Independent  Telephone  Com- 
pany, which  had  been  incorporated  for  the  purjxjse  of  taking  the  New 
York  franchise  and  the  Stromberg-Carlson  Company,  which  was  to 
be  the  manufacturing  base,  and  such  operating  telephone  companies 
as  might  seem  desirable  to  acquire,  notably  the  Rodiester  Telephone 
Company,  then  operating  a  successful  independent  system  in  the  city 
of  Rochester;  and  it  seems  that  the  managers  of  the  syndicate,  acting 
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through  Mr.  Finucane,  employed  the  defendant  Fenn  to  obtain  from 
the  Stromberg  stockholders  options  to  sell  their  stock  either  for  cash 
or,  if  they  chose,  to  take  in  lieu  of  their  Stromberg  stock  the  stock  and 
bonds  of  a  holding  corporation  thereafter  to  be  formed,  for  which 
services  he  received  $15,000  from  the  syndicate ;  and  it  was  also  agreed 
that  he  should  endeavor  to  procure  similar  options  upon  the  majority 
of  the  outstanding  stock  of  the  Rochester  Telephone  Company,  for 
which  he  was  to  receive  the  additional  compensation  of  $10,000.  Mr. 
Fenn  did  secure  ultimately  options  upon  a  majority  of  the  Stromberg 
stock.  The  option  agreement  signed  by  the  Stromberg  stockholders  is 
dated  June  22.  August  20,  1905,  the  United  States  Independent  Tele- 
phone Company  (the  holding  company)  was  incorporated  under  the 
laws  of  New  Jersey.  A  temporary  board  of  directors  was  named, 
which  later  gave  way  October  7,  1905,  to  a  board  of  25,  of  which  all 
the  defendants  except  Fenn  were  members ;  the  defendant  Finucane 
being  elected  as  president  and  defendant  Satterlee  as  treasurer  of  the 
company. 

On  the  13th  and  14th  of  September,  1905,  contracts  were  made  as" 
follows :  Finucane,  on  behalf  of  the  syndicate,  agreed  with  the  New 
York  Independent  Telephone  Company  to  transfer  the  rights  acquired 
by  him  in  the  New  York  franchise  to  the  New  York  Independent  Tel- 
ephone Company  for  $41,000,000  of  its  capital  stock,  3  certificates  for 
which  stock  he  directed  to  be  issued  as  follows :  First,  26,000,000  to 
the  United  States  Ind«)endent  Telephone  Company ;  second,  13,(H)0,- 
000  additional  to  the  United  States  Independent  Telephone  Company ; 
and,  third,  2,000,000  to  Albert  O.  Fenn.  He  also  agreed  with  the 
United  States  Independent  Telephone  Company  to  assign  to  it  39,000,- 
000  of  New  York  Independent  Telephone  Company  stock  in  exchange 
for  $1,278,000  of  bonds  of  the  United  States  Independent  Telephone 
Company  and  $38,597,500  of  the  United  States  Independent  Tele- 
phone Company  common  stock.  These  contracts  he  then  assigned 
to  Albert  O.  Fenn.  Fenn  made  a  contract  with  the  United  States 
Independent  Telephone  Company,  whereby,  among  otlier  things,  he 
agreed  to  deliver  to  it  a  majority  at  least  of  the  shares  of  the  Strom- 
berg-Carlson  Company,  for  which  the  United  States  Independent  Tel- 
ephone Company  agreed  to  pay  Fenn  as  follows :  Bonds  of  the  United 
States  Independent  Telephone  Company  to  the  amount  of  $125,  and 
stock  of  the  United  States  Independent  Telephone  Company,  to  the 
amount  of  $50  for  each  share  of  preferred  Stromberg,  and  bonds  to 
the  amount  o£  $175  and  stock  to  the  amount  of  $70  for  each  share  of 
common.  Fenn's  proposal  gave  the  company  the  right  to  elect  to 
pay  for  said  stock  either  in  securities  at  the  rate  mentioned,  or  in 
cash  at  the  rate  of  $245  for  each  share  of  common  and  $175  ior  each 
share  of  preferred.  The  company  in  its  reply  elected  to  take  the 
Stromberg  stock  in  exchange  for  securities  only.  October  7th  it  was 
agreed  between  the  United  States  Independent  Telephone  Compa- 
ny and  Fenn  that  Fenn  would  turn  back  to  the  New  York  Independ- 
ent Telephone  Company  the  2,000,000  of  stock,  the  certificate  for 
which  was  to  be  issued  to  him  under  the  contract  with  Finucane, 
and  the  United  States  Independent  Telephone  Company  would  turn 
back  to  the  New  York  Independent  Telephone  Company  13,000,000 
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of  its  capital  stock,  the  certificate  for  which  amount  was  to  be  de- 
livered under  the  contract  with  Finucane.  This  put  back  into  the 
treasury  of  the  New  York  Independent  Telephone  Company  15,000,- 
000  o£  its  stock,  to  be  used  for  future  sale,  and  left  with  the  United 
-States  Independent  Telephone  Company  26,000,000  of  the  New  York 
Independent  stock  which  was  placed  under  the  mortgage  to  secure  the 
bondholders  of  the  United  States  Independent  Telephone  Company, 
and  left  with  Fenn  the  right  to  receive  for  the  syndicate,  when  issued, 
$1,278,000  bonds  of  the  United  States  Independent  Telephone  Compa- 
ny, and  $38,597,600  of  its  common  stock;  and  that  was  the  situation 
on  October  9th,  when  the  prospectus  was  first  published. 

It  was  shown  upon  the  trial  beyond  question  that  although  the  syn- 
dicate may  not  have  anticipated,  at  its  mcepticm  in  January,  1905,  the 
formation  of  a  holding  company,  nevertheless,  as  ^e  situation  devel- 
oped, the  formation  of  that  holding  company  was  the  lorica]  method 
to  be  adopted  for  bringing  into  a  unity  of  interest  and  policy  the  New 
York  Telephone  enterprise  and  the  Stromberg  Company  and  such  in- 
'dependent  companies  as  might  be  desired ;  and  the  managers  of  the 
syndicate  naturally  became  the  controlling  factors  in  the  organization 
of  the  United  States  Independent  Telephone  Company.  They  devised 
its  plan  of  c^rations,  selected  its  preliminary  board  of  trustees,  paid 
its  incorporation  tax  out  of  the  syndicate  treasury,  controlled  the  mak- 
ing of  its  preliminary  contracts,  and  Mr.  Page,  in  the  service  of  the 
syndicate,  drew  the  legal  papers  necessary  for  the  launching  of  the 
company. 

But  it  was  contended  on  behalf  of  the  defendants  (trial  minutes, 
pages  2105-3109)  that,  while  the  syndicate  managers  did  undertake  to 
bring  the  New  York  Independent  Telephone  Company  stock  and  the 
Stromberg  stock  under  the  control  of  the  United  States  Independent 
Telephone  Company,  nevertheless  the  function  and  operation  of  the 
syndicate  stopped  with  the  incorporation  of  the  United  States  Inde- 
pendent Telephone  Company  and  the  making  of  the  contracts  for  the 
transfer  to  it  of  the  stock  of  the  New  York  Independent  Telephone 
Company,  which  the  syndicate  had  acquired,  and  of  the  Stromberg 
stock,  options  on  which  had  been  gathered  together  as  the  result  of 
the  activities  of  Mr.  Fenn ;  and  tliat  all  that  remained  for  the  syndi- 
cate to  do  at  the  date  of  the  prospectus  was  to  divide  among  its  mem- 
bers their  profits  in  the  enterprise  up  to  that  point;  and  that  the  is- 
suing of  the  prospectus  and  the  marketing  of  the  bonds  was  the  work 
of  the  United  States  Independent  Telephone  Company  and  its  agents 
only;  and  that,  accordingly,  if  there  were  any  false  representations 
in  the  prospectus,  the  company  is  the  principal  to  be  held  responsible 
and  not  the  syndicate;  and  that  only  those  defendants  could  be  held 
personally  responsible  therefor  who  aided  or  connived  in  the  wrongful 
act. 

If  the  relation  of  the  syndicate  to  this  matter  as  a  controlling  ele- 
ment had  ceased  before  the  prospectus  was  devised,  then  the  verdict 
exonerating  the  five  defendants  Sibley,  Holden,  Watson,  Eastman, 
and  Strong  from  liability  was  well  rendered.  If  this  theory  is  not  sup- 
ported by  the  evidence,  but,  on  the  contrary,  if  the  syndicate  managers, 
acting  as  such,  not  only  formed  the  holding  company,  but  controlled 
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and  directed  the  marketing  of  its  securities  to  accomplish  a  purpose  of 
the  syndicate  then  unrealized,  the  issuing  of  this  prospectus  being 
adopted  by  the  managers  as  a  means  to  that  end,  it  follows  that,  for 
whatever  fraud  was  committed  in  the  issuing  of  that  prospectus,  not 
only  are  those  defendants  liable  who  personally  participated  in  the 
wroi^ul  act,  but  those  defendants  also  are  liable  who,  innocent  in- 
deed of  any  personal  wrongdoing,  nevertheless  appointed  or  recog- 
nized as  managers  of  the  S3rndicate  to  which  they  belonged  those  who 
committed  the  wrong.  F.  A.  Bank  v.  F.  S.  S.  R.  Co.,  137  N.  Y.  241, 
33  N.  E.  378,  19  L.  R.  A.  331,  33  Am.  St.  Rep.  712. 

Now,  what  was  the  real  situation  on  October  9th,  when  this  pro- 
spectus was  issued?  Had  the  conceded  object  of  the  syndicate  then 
been  attained,  viz.,  the  uniting  imder  oae  control  of  the  Stromberg 
Company  and  the  New  York  Independent  Telephone  Company?  The 
majority  stock  of  the  latter  had  been  secured ;  but  the  situation  with 
regard  to  Stromberg  was  this:  The  defendant  Fenn  had  received 
from  Stromberg  stockholders  options  upon  a  majority  of  the  Strom- 
berg stock.  The  options  which  Fenn  had  secured  were  of  three  kinds : 
First,  options  to  turn  over  to  Fenn  Stromberg  stock  for  the  bonds  and 
stodc  of  the  United  States  Independent  Telephone  Company.  Sec- 
ond, opticms  to  turn  over  to  Fenn  Stromberg  stock  for  part  cash  and 
part  securities.  Third,  options  to  turn  over  to  Fenn  Stromberg  stock 
for  cash  only.  The  mixed  options  (for  cash  and  securities  both)  were 
not  divisible;  that  is  to  say,  if  a  Stromberg  stockholder  owning  200 
shares  agreed  that  Fenn  could  have  his  stock  by  paying  cash  for  100 
shares  and  exchanging  United  States  Independent  Telephone  Compa- 
ny securities  for  the  other  hundred,  Fenn  could  not  compel  that  stock- 
holder to  give  him  the  100  shares  for  securities  unless  Fenn  also  pur- 
chased for  cash  the  remaining  100  shares.  Now,  the  shares  of  stock 
oj^timed  to  Fenn  under  the  first  class,  for  securities  only,  did  not  con- 
stitute a  majority  of  the  Stromberg  stock.  In  order  to  possess  himself 
of  that  majority,  Fenn  would  have  been  obliged  (and  was  obliged)  to 
pay  cash  for  a  large  amount  of  stock.  His  contract  with  the  United 
States  Independent  Telephone  Company  did  not  require  the  payment 
by  the  company  of  any  cash  for  any  of  the  Strconbei^  stodc.  The 
managers  of  the  indicate  knew  what  the  situation  was.  In  order  to 
complete  the  plan  which  the  syndicate  had  formed  and  was  endeavor- 
ing to  carry  out  of  bringing  the  Stromberg  Company  into  the  control 
of  the  United  States  Independent  Telephone  Company,  a  large  amount 
of  cash  had  to  be  furnished  to  Fenn,  and  the  evidence  clearly  shows 
that  that  cash  was  raised  by  offering  for  sale  the  bonds  of  the  United 
States  Independent  Telephone  Company,  which  Fenn  was  entitled  to 
receive  from  the  company  in  exchange  for  the  Stromberg  stock;  and 
in  my  opinion  the  onlv  conclusion  that  can  be  harmonized  with  the  evi- 
dence before  us  is  that  the  prospectus  was  tiie  act  of  the  syndicate 
managers  offering  syndicate  property  for  sale  through  Fenn  as  their 
sales  agent 

The  prospectus  docs  not  state  that  it  is  issued  by  the  United  States 
Independent  Telephone  Company,  nor  does  it  state  that  the  company 
is  offering  its  bonds  and  stock  for  sale.  Prior  to  its  date  there  is  noth- 
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ing  in  the  minutes  oi  the  directors  of  the  United  States  Independent 
Telephone  Company  authorizing  the  issuing  of  the  pro^ectus  or  the 
appointment  of  Fenn  as  sales  agent  for  the  c<»npany,  or  providing  for 
the  offer  of  its  bonds  or  stock  for  sale  to  the  public  generally.  The 
subscription  contracts  (forms  A  and  B}  on  their  face  were  between 
the  subscribers  and  Fenn;  and  in  the  whole  transaction,  as  reflected 
in  the  books  of  the  United  States  Independent  Telephone  Company 
and  the  various  contracts  under  which  the  stock  and  bonds  were  issued 
and  exchanged,  three  parties  stand  out  in  clear  outline,  and  their  rela- 
tions to  each  other  seem  to  have  been  carefully  observed:  (1)  The 
United  States  Independent  Telephone  Company ;  (2)  Fenn  (appearing 
individually,  but  representing  in  fact  the  syndicate  for  whom  he  was 
acting) ;  and  (3)  the  Stromberg  stockholders  and  the  cash  subscribers 
for  the  bonds  of  the  United  States  Independent  Teleph(»te  Conmany. 
Feim  and  the  syndicate  were  the  middlemen  between  ^e  United  States 
Independent  Telephone  Company,  on  the  one  hand,  and  the  Strom- 
berg stockholders  and  cash  subscribers,  including  the  plaintiflf,  on  the 
other.  The  cash  paid  to  Fenn  or  to  the  Mississippi  Valley  Trust  Com- 
pany at  St.  Louis,  appointed  by  Fenn  as  sales  agent  under  him,  was 
not  entered  upon  the  books  of  the  United  States  Independent  Tele- 
phone Company  as  its  money.  It  was  drawn  out  of  the  bank  in  which 
It  was  deposited,  by  Fenn's  individual  check,  or  paid  out  by  the  Missis- 
sippi Valley  Trust  Company  upon  Fenn's  individual  order.  It  is  true 
tluit  the  mon^  received  by  Fenn  from  cash  subscribers  was  deposited 
in  the  Alliance  Bank  upon  an  account  entitled,  "United  States  In- 
dependent Telephone  Company  Subscription  Account";  but  that  de- 
posit was  not  then  regarded  by  Fenn  or  the  parties  having  knowledge 
thereof  as  a  deposit  made  hy  or  to  the  credit  of  the  United  States  In- 
dependent Telephone  Company.  The  title  of  the  account  evidently 
was  chosen  for  the  purpose  of  identifyiuj^  it,  rather  than  to  indicate 
the  ownership  of  the  moneys  deposited  m  said  account.  It  is  not 
reasonable  to  suppose  that  Fenn,  who  was  the  diief  executive  officer 
of  the  Alliance  Bank,  would  have  allowed  the  bank  to  pay  out  the 
moneys  deposited  under  that  account  upon  his  own  individual  check, 
if  he  had  regarded  the  moneys  thus  deposited  as  belonging  to  or  under 
the  control  of  the  United  States  Independent  Telephone  Company. 
Fenn  was  not  a  director  nor  officer  of  the  United  States  Independait 
Telephone  Company.  Mr.  Satterlee  was  the  treasurer  of  that  compa- 
ny, and  Mr.  Finucane  was  its  president.  Would  Fenn  have  paid  out 
millions  of  dollars  belonging  to  the  United  States  Independent  Tele- 
phone Company  without  a  check  or  voucher  signed  by  the  treasurer  or 
some  other  officer  authorized  by  the  United  States  Independent  Tele- 
phone Company  to  draw  upon  its  bank  account? 

The  sales  of  bonds  at  Rochester  brought  in  cash  amounting  to 
$1,095,000,  which  was  deposited  under  said  account  in  the  Alliance 
Bank.  The  sales  at  St.  Louis  amounted  to  $1,565,000;  the  entire  sales 
realizing  $2,660,000  in  cash.  It  seems  that  in  November,  1905,  the 
United  States  Independent  Telephone  Company  desired  to  purdiase 
an  interest  in  a  telephone  company  at  Indianapolis,  and  wished  to  use 
$250,000  for  that  purpose,  and  to  effect  the  purchase  through  Mr. 
Breckenridge  Jones  .of  St.  Louis,  who  was  a  director  of  the  United 
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States  Independent  Telephone  Company.  It  would  seem  that  the  pro- 
ceeds of  the  sales  of  the  bonds  in  St.  Louis  were  then  on  deposit  with 
the  Mississippi  Valley  Trust  Company,  and  a  letter  was  written  to 
Fenn  by  Finucane,  as  president  of  file  United  States  Independent  Tel- 
ephone C(»npany,  of  which  the  following  is  a  copy : 

"November  25,  1905. 
"Albert  O.  Fenn,  Esq.,  Rochester,  N.  T.— Dear  Sir:  The  United  States  In- 
dependrat  Telephone  Company  desires  to  purchase  an  Interest  In  the  new 
ioag  distance  telephone  company  of  iDdianapoUs.  Accordingly  we  request  yoa 
to  permit  the  Mississippi  Valley  Trust  Company  to  advance  to  this  company 
tha  Bom  of  ^SBO^Zl  for  ttals  purpose.  This  amonut  to  be  repaid  you  by  the 
United  States  Ind^koidoit  T^eidtone  Oompany  on  demand.  If  you  are  willlUK 
to  advance  the  above  amotmt,  will  yon  please  instnict  tlie  MiaslBsIppl  Vall^ 
Trust  Oompanr  to  pay  said  sum  to  Mr.  Breckenrldge  Jones  for  account  of  tbi» 
company. 

"Yours  Tory  truly,     United  States  Independent  Telephone  Company, 

"By  Thomas  W.  Finucane.  President" 

And  pursuant  to  the  request  contained  in  that  letter,  Mr.  Fenn  au- 
thorized Mr.  Jones  to  take  $350,000  to  make  that  purchase.  Why 
should  the  money  be  repaid  by  the  United  States  Independent  Tele- 
phone Company  to  Fenn  on  Fenn's  demand,  if  it  was  the  money  of 
the  United  States  Independent  Telephone  Company?  If  there  could 
be  any  doubt  as  to  the  attitude  of  the  United  States  Independent  Tel- 
ephone Company  toward  this  $250,000  advanced  to  Jc«ies,  that  doubt 
would  certainly  be  removed  by  the  entry  in  the  journal  of  the  United 
States  Independent  Telephone  Company  concerning  the  transaction, 
for  in  that  journal  entry  Albert  O.  Fenn  is  credited  with  $252,097.32, 
with  this  explanatory  entry: 

"For  amount  loaned  this  company  out  of  funds  belonging  to  Albert  O.  Fenn 
In  tlie  bands  of  the  Mlsslaslppl  Valley  Trust  Company,  St  Louis.  C(^ies  of 
letters  by  T.  W.  rinucane,  president  and  Albert  O.  Fenn,  relating  to  this 
matter,  are  on  flle." 

The  treatment  of  this  $250,000  by  the  company  as  a  loan  to  it  from 
Fenn  is  not  singular,  for  in  no  instance  did  the  company  assume  con- 
trol, in  its  own  right,  of  any  part  of  the  $2,660,000  received  by  Fenn 
as  the  fruits  of  the  prospectus. 

Further  proof  of  the  fact  that  Fenn  (representing  the  syndicate) 
stood  as  the  middleman  between  the  Stromberg  stockholders  and  the 
cash  subscribers  for  United  States  Independent  Telephone  Company 
bmds  on  the  one  hand  and  the  United  States  Independent  Telephone 
Company  on  the  other,  is  found  in  the  resolutions  of  the  executive 
committee  of  the  board  of  directors  of  the  United  States  Independent 
Telephone  Company,  concerning  the  issuance  of  bonds  and  stock  for 
all  the  Stromberg  stock  which  the  company  acquired  and  placed  under 
its  mortgage.  The  mortgage  expressly  states  that  it  covers  11,591 
shares  preferred  and  41,035  shares  of  common  stock  of  the  Strom- 
berg Company.  These  shares  include  not  only  those  acquired  through 
Fenn  by  the  exchange  of  bonds  and  stock,  but  also  all  those  purchased 
by  him  for  cash  up  to  the  time  the  mortgage  was  executed.  These 
cash  purdiases  amounted  to  about  $2,000,000.  By  a  resolution  of  the 
executive  committee  passed  November  29th,  the  officers  of  the  United 
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States  Independent  Telephone  Company  were  directed  to  execute  and 
issue  to  Albert  O.  Fenn  a  certificate  for  34,520  shares  of  stock,  "full 
paid  and  nonassessable,  in  part  payment  of  stock  of  Stroniberg-Carl- 
son  Telephone  Manufacturing  Company,  delivered  by  said  Fenn  to 
this  company" ;  and  also  it  was  resolved : 

"That  ta  part  payment  of  said  stock  of  StrombwK-Carlacm  TfliqAoBe  icanu- 
facturtng  Company,  tbe  propw  <fflcen  ot  this  company  are  authorized  and 
directed  to  deUrer  to  said  Fmn  an  Interim  bond  r^resentlng  bonds  of  tUs 
cfnopany  of  the  aggr^te  par  value  of  fSiOSC^OOOL** 

Now>  in  the  contract  between  Fenn  and  the  United  States  Inde- 
pendent Telephone  Company  of  September  13th  and  14th,  under  which 
Fenn  agreed  to  deliver  Stromberg  stock  to  the  company,  and  the  com- 
pany to  give  Fenn  in  exchange  therefor  its  securities,  it  was  provided 
that  for  each  share  of  Stromwrg  preferred  Fenn  was  to  receive  bonds 
and  stock  to  the  amount  of  $175,  viz.,  bonds  for  $125  and  stock  for 
$50,  and  for  each  share  of  Stromberg  common  Fenn  was  to  receive 
bonds  and  stock  to  the  amount  of  $245,  viz.,  bonds  for  $175  and  stock 
for  $70.  At  this  rate,  for  the  entire  Stromberg  stock  placed  under  the 
mortgage,  Fenn  would  be  ratitled  to  receive  bonds  to  the  amount  of 
$8,630,000,  which  was  the  exact  hoad  issue  provided  for  in  the  reso- 
lution of  November  29th ;  and  he  would  be  entitled  to  receive  stodc  to 
the  amount  of  34,519^  shares,  which  is  just  one-half  a  share  less  tiian 
the  amount  actually  issued  to  him  under  that  resolution. 

Now,  in  dealing  with  the  Stromberg  stockholders,  Fenn  gave  to 
those  stockholders  who  turned  their  stock  in  for  the  United  States 
Independent  Telephone  Company  securities  the  exact  amount  of  bonds 
and  stpck  which  he  received  from  the  United  States  Independent  Tel- 
ephone Company  for  those  shares ;  but,  in  dealing  with  the  Stromberg 
stockholders  who  turned  their  stock  in  for  cash  amounting  to  about 
$2,000,000,  Fenn  paid  them  only  $125  for  each  share  of  preferred  and 
$175  for  each  share  of  common,  and  did  not  give  them  any  stock  of 
the  United  States  Independent  Telephone  Company.  When  Fenn 
turned  about  and  delivered  that  Strombergstock  for  which  he  had  paid 
cash  to  the  United  States  Independent  Telephone  Company,  he  re- 
ceived from  the  company  bonds  equivalent  at  par  to  the  cash  which  he 
had  paid  out  for  that  stock,  and  received  in  addition  thereto  40  per  cent, 
'of  the  amount  of  those  bonds  in  stock,  which  would  amount  to  about 
8,000  shares.  These  8,000  shares  were  the  profits  gained  by  Fenn 
for  the  syndicate  out  of  the  transfer  on  that  portion  of  the  Stromberg 
stock  to  the  United  States  Independent  Telephone  Company;  and  the 
bonds  received  by  Fenn  representing  the  2,000,000  of  Stromberg  stock 
purchased  by  him  for  cash  were  turned  out  by  Fenn  to  the  public  who 
had  subscribed  for  the  bonds  of  the  United  States  Independent  Tele- 
phone Company  in  response  to  the  prospectus;  and  the  8,000  shares 
of  stock  received  by  Fenn  for  die  syndicate,  as  a  profit  on  that  transac- 
tion, made  up  part  of  the  stock  which  went  to  the  subscribers  for 
bonds  as  a  bonus,  pursuant  to  the  terms  of  the  prospectus.  The  issue 
of  this  8,000  shares  by  the  United  States  Independent  Telephone  Com- 
pany would  not  be  a  valid  issue  if  the  United  States  Independent  Tele- 
phone Company  was  the  purchaser  at  first  hand  of  the  Stnxnberg 
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stock  turned  in  for  cash,  for,  if  the  company  had  purchased  those 
shares  for  cash  directly  from  the  Stromberg  stockholders  at  $125  for 
preferred  and  $175  for  common,  there  would  have  been  no  consider- 
ation for  the  8,000  shares  issued  to  Fenn  on  the  purchase  of  those 
shares  of  stock.  Those  8,000  shares  were  not  compensation  to  Fenn 
for  his  services  in  obtaining  the  options  on  the  Stromberg  stock;  for 
such  services  Fenn  was  paid  $15,000  in  cash  by  the  syndicate  out  of  its 
■own  fund.  The  issue  in  the  first  instance  by  the  company  of  those 
S.OOO  shares  is  validated  only  upon  the  theory  that  all  the  Strombei^ 
stock  acquired  by  the  company  was  purchased  by  the  company  from 
Fenn  for  $8,630,000  of  bonds  and  34,520  shares  of  stock.  So  that  it 
becomes  very  plain  that,  in  acquiring  the  Stromberg  stock  and  in  pay- 
ing out  the  $2,660,000  of  moneys  received  1^  Fenn  from  the  sale  of 
thebcmds  under  the  prospectus,  Fenn  acted  as  the  agent  and  represent- 
ative of  the  syndicate  and  not  as  the  custodian  of  moneys  actually  be- 
longing to  the  United  States  Independent  Telephone  Company. 

Now,  in  support  of  the  defendants'  contention  at  the  trial  that  Fenn 
sold  these  bonds  to  the  public  as  the  agent  of  the  United  States  Inde- 
pendent Telephone  Company,  the  claim  was  made  that  his  commissions 
of  5  per  cent,  upon  the  $2,660,000  was  paid  by  the  company  and  not 
by  the  syndicate.  Mr.  Fenn  testifies  that  he  employed  various  brokers 
to  assist  him  in  selling  the  bonds,  and  employed  the  Mississippi  Valley 
Trust  Company  for  a  similar  purpose,  and  had  to  pay  these  brokers 
and  the  trust  company  a  commission  for  their  services,  and  that  his 
•own  net  commissicms,  after  making  these  payments  on  the  sale  of  the 
bonds,  only  amounted  to  $29,000;  and  he  testified  that  in  the  middle 
of  November  these  brokers  were  insisting  upon  their  pay,  and  in  order 
to  satisfy  them  he  applied  to  Mr.  Satterlee  (who  was  then  the  treas- 
urer bodi  of  the  United  States  Independent  Telephone  Company  and 
the  syndicate),  for  a  loan  of  an  amount  sufficient  to  cover  his  commis- 
sions; and  it  appears  that  November  15th  Satterleegave  Fenn  a  check 
on  the  syndicate  funds  deposited  in  the  Security  Trust  Company  for 
$130,600  on  the  commissions  earned.  Fenn  says  this  was  subsequent- 
ly repaid  by  him  to  the  syndicate.  Mr.  Satterlee  testified  that  he  gave 
tiie  check  to  Fenn  on  the  syndicate  funds,  pursuant  to  direction  re- 
ceived from  Mr.  Finucane,  whose  authority  m  the  premises  he  recog- 
nized as  having  been  derived  from  his  original  election  as  manager  of 
the  syndicate  in  February,  1905.  (Page  1118.)  Fenn,  it  must  be  re- 
membered, was  engaged  to  sell  these  bonds  by  l^r.  Finucane  before 
Finucane  became  a  director  or  officer  of  the  United  States  Independent 
Telephone  Company. 

Now,  it  seems  that  on  November  23,  1905,  a  meeting  of  the  syndi- 
cate was  held,  at  which  it  was  determined  that  300,000  shares  of  the 
United  States  Independent  Telephone  Company  stock  which  the  syn- 
<iicate  then  owned  should  be  made  deferred  stock;  that  is  to  say, 
that  no  dividends  should  be  paid  thereon  until  4  per  cent,  dividends 
had  been  paid  upon  the  balance  of  the  common  stock.  And  it  was  also 
4etermined  that,  of  these  300,000  shares,  about  200,000  shares  should 
be  returned  to  the  United  States  Indepoident  Telephone  Company  as 
treasury  stock,  leaving  in  the  hands  of  the  syndicate  for  distributi<ni 
■as  their  profit  100,000  shares  of  deferred  stock.   To  acc<»nplish  this 
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result  a  letter  was  written  by  Page  and  signed  by  Fenn,  to  the  United 
States  Independent  Telephone  Company,  d^ted  December  9th  (Exhibit 
69),  in  which  letter  it  was  proposed  by  Fenn  that  the  articles  of  in- 
corporation of  the  company  should  be  amended  so  as  to  make  deferred 
the  300,000  shares  of  stock,  and  agreed  that  when  the  change  was 
made  Fenn  would  assign  to  the  company  74,152  shares  of  oonunon  and 
198,740  shares  of  the  deferred  stock;  and  that  the  company  should 
also  pay  him  the  sum  of  $133,000 ;  and  that  then  the  contractual  re- 
lations between  the  company  and  Fenn,  and  all  obligations  and  lia- 
bilities between  him  or  any  one  claiming  under  him  and  the  company 
should  cease  and  determine.  That  proposition  was  accepted  and  car- 
ried  out. 

It  will  be  seen  that  the  420,495  shares  of  the  capital  stock  of  the  com- 
pany in  the  hands  of  Fenn  at  the  time  he  made  this  proposition  was 
made  up  of  the  385,975  shares  originally  given  to  him  m  exchange  for 
the  New  York  Ind«>endent  Telephone  stock,  and  the  34,620  issued  to 
him  for  the  Stromberg  stock.  After  the  surrender  Fenn  to  the 
company  of  the  common  and  deferred  stock  mentioned  m  his  proposi- 
tion of  December  9th,  there  would  remain  in  the  hands  of  Fenn  for  the 
syndicate  46,343  shares  of  common  and  101,260  shares  of  deferred. 
From  the  common  thus  left  in  the  hands  of  Fenn,  it  is  evident  that 
Fenn  expected  to  and  did  get  the  40  per  cent,  bonus  stock,  amounting 
to  10,640  shares,  which  was  delivered  to  the  cash  subscribers  for  bonds, 
besides  the  stock  necessary  to  fulfill  his  contract  with  the  Stromberg 
and  Rochester  Teleph(me  stockholders,  who  exchanged  their  stock 
for  bonds  and  stock  of  the  United  States  Independent  Telephone  Com- 
pany. It  is  now  claimed  that  the  $133,000  turned  over  to  Fenn,  pur- 
suant to  the  accepted  proposition  of  December  9th,  was  the  commis- 
sions which  he  had  earned,  and  that  amount  is  just  5  per  cent,  on 
$2,660,000,  the  total  cash  bond  sales.  The  proposition  of  December 
9th  does  not  speak  of  the  $133,000  as  commissions,  nor  is  it  referred 
to  as  commissions  in  any  of  the  books  or  documents  which  are  in 
evidence.  The  journal  entry  referring  to  this  payment  of  $133,000 
records  the  paymrat  to  Fenn  in  bonds  of  the  United  States  Inde- 
pendent Telephone  Omipany,  taken  out  of  its  treasury  under  the 
contract  of  December  14th  (evidently  an  error  in  date  which  should 
be  December  9th).  The  date  of  this  transfer  of  bonds  to  Fenn,  ac- 
cording to  the  books,  was  February  14,  1906,  and  on  that  day  the 
syndicate  treasurer's  account  shows  a  deposit  of  $132,250,  which  ev- 
idently is  the  counterpart  of  the  transaction  evidenced  by  the  jour- 
nal entry  of  the  transfer  to  Fenn  of  the  bonds  for  $133,000  of  that 
date.  Whether  the  $133,000  of  bonds  transferred  to  Fenn  in  fulfill- 
ment of  the  contract  of  December  9th  were  given  to  subscribers  under 
the  prospectus,  and  the  cash  therefor  turned  bade  to  the  syndicate,  is 
not  made  clear.  However  that  may  be,  the  United  States  Independent 
Telephone  Company  had  benefited  by  tiie  sale  of  the  bonds  and  by  the 
turning  back  to  it  of  the  large  amount  of  stock  under  the  agreement 
of  December  9th,  and  that  consideration  was  sufficient  to  explain  the 
return  to  the  syndicate  of  the  amount  paid  by  it  as  commissions  for 
the  sale  of  the  bonds,  without  changing  the  essential  character  of  the 
<tfiginal  transaction. 
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Lastly,  in  determining  the  question  whether  the  syndicate  was  be- 
hind the  prospectus  as  its  efficient  cause,  it  should  be  remembered  that 
the  stock  ofiered  to  subscribers  for  the  bonds  in  this  prospectus,  at 
its  date,  was  the  stock  then  owned  or  thereafter  to  be  acquired  by  the 
syndicate.  The  United  States  Independent  Telephone  Company  could 
not  issue  its  stock  for  cash  for  any  less  than  100  cents  upon  the  dol- 
lar. In  the  prospectus,  the  sale  of  17,000,000  of  bonds  was  provided 
for.  If  all  the  Stromberg  stock  and  all  the  Rochester  Telephone  stock 
were  turned  in  to  the  United  States  Independent  Telephone  Company 
for  bonds,  those  bonds,  added  to  the  $1,278,000  bonds  given  to  Fenn 
as  part  payment  for  the  New  York  Independent  Telephone  stock, 
would  amount  in  the  ags;regate  to  exactly  $12,000,000,  and  the  re- 
maining 6,000,000  to  imdce  up  the  1^,000,000,  which  were  offered, 
would  have  to  be  taken  for  cash.  Along  with  the  bonds  thus  offered 
for  cash  was  the  offer  of  40  per  cent,  common  stock,  which,  upon 
$5,000,000,  would  amount  to  20,000  shares.  If  the  dealings  proposed 
by  the  prospectus  were  to  be  directly  between  the  United  States  Inde- 
pendent Telephone  Company  and  the  subscriber  for  its  bonds,  the  com- 
pany at  that  time  had  no  stock  whatever  with  which  it  could  lawfully 
fulfill  the  conditions  of  the  prospectus  and  pay  the  40  per  cent,  to 
the  cash  subscribers.  The  stock  which  was  to  go  to  them  was,  at  the 
date  of  tiie  prospectus,  then  owned  by  the  syndicate,  except  that  part 
thereof  which  might  result  from  the  stock  profit  realized  by  Fenn  in 
turning  in  Stromberg  stock  purchased  by  him  for  cash,  which  did  not 
produce  enough  stock  to  furnish  the  bonus  going  to  the  cash  subscrib- 
ers for  bonds.  The  syndicate  was  therefore  offering  for  sale,  as  part 
of  the  securities  to  be  taken  by  the  public,  the  common  stock  of  the 
United  States  Independent  Telephone  Onnpany  owned  by  the  syndi- 
cate and  in  the  hands  of  Fenn,  whose  name  was  subscribed  to  the 
prospectus. 

Foin  was  given  no  authority  to  sell  bonds  for  the  company  as  its 
agent.  He  held  an  option  to  purchase  from  the  company  its  bonds  for 
cash  at  par  up  to  the  total  of  $17,000,000  (except  the  $1,278,000  given 
in  part  for  New  York  Independent  Telephone  Company  stock  and  the 
bonds  given  in  exchange  for  Stromberg  and  Rochester  Telephone 
stock).  The  bonds  optioned  by  the  company  to  Fenn  for  cash  carried 
with  them  to  him  no  bonus  stock ;  but,  when  offered  by  Fenn  to  the 
public  under  the  prospectus,  the  same  bonds  were  to  carry  a  bonus  of 
40  per  cent  stock  furnished  by  the  syndicate  from  the  sources  pointed 
out 

It  would  seem  tfierefore  that  the  syndicate,  through  Fenn,  was  the 
vendor  of  the  stock  and  bonds  offered  for  sale  in  the  prospectus ;  and, 
if  the  prospectus  in  fact  was  false  and  fraudulent,  those  members  of 
the  syndicate  who  authorized  the  appointment  of  the  managers  who 
issued  the  prospectus,  and  those  members  of  the  syndicate  who,  com- 
ing into  the  syndicate  after  the  managers  were  appCMnted,  approved  of 
the  action  which  had  already  been  taken  c(»iceming  such  aj^ointment, 
are  liable  for  any  fraud  committed  by  those  managers  in  thus  offering 
iht  property  of  the  syndicate  for  sale. 

It  was  not  held  at  the  trial  that  a  member  of  the  syndicate,  by  simply 
purchasing  an  interest  in  the  syndicate  venture,  became  as  a  matter  of 
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law  responsible  as  a  partner  for  the  acts  of  the  other  members.  It 
was  submitted  to  the  jury  as  a  question  of  fact  whether  the  defendants 
constituted  Finucane,  Page,  Satterlee,  or  Fenn  their  representatives 
or  agents  for  syndicate  matters,  and  no  exception  was  taken  by  the 
plaintiff  to  the  submission  of  this  question  of  agency  as  a  question  of 
fact  to  be  determined  by  the  jury. 

In  Hornblower  v.  Crandall,  7  Mo.  App.  220,  a£&rmed  78  Mo.  681, 
a  well-considered  case,  it  is  said : 

"Promoters  of  companies  are  not.  Indeed,  merely  as  such,  each  other's 
afents,  or  liable  for  each  other's  acta.  It  was  formerly  held  that  persons  en- 
gaged In  estabUiOihig  cranpanles  were  partners,  as  Uiey  were  acting  together 
for  a  common  object  with  a  view  of  sharing  gains;  but  such  Is  not  now  the 
accepted  doctrine.  Lindsay  on  Part  (Ed.  187^  pp.  31,  54.  240,  and  cases  dted. 
An  association  for  forming  a  company  is  not  necessarily  a  partnership,  and 
the  question  is  whether  there  Is  a  basis  of  fact  for  the  legal  Implication  of 
agency.  The  principal  is  liable  for  the  torts  of  his  agents  committed  in  the 
course  of  the  principal's  basiness.  It  is  no  defense  that  the  principal  has  not 
authorized  the  deceit,  if  It  Is  committed  In  the  matter  Intrusted  by  the  prin- 
cipal to  his  agent  Where  the  deceitful  contrivance  is  for  the  principal's  bene^ 
flt  and  done  in  the  course  of  his  business,  the  Question,  at  Its  best  Is:  Who  of 
two  Innocent  parties  shall  suffer?  And  the  rule  is,  as  it  ought  to  be,  that  he 
who  has  put  his  trust  in  the  wrongdoer,  and  held  blm  out  to  the  world  as  a 
person  to  be  dealt  with,  shall  bear  the  bnrden  of  his  acts." 

The  defendants  Sibley  and  Watson  participated  in  the  organization 
of  the  syndicate,  and  must  have  consented  to  the  selection  of  the  man- 
agers; and  if  the  defendants  Holden,  Eastman,  and  Strong  came  into 
the  syndicate  knowing  that  managers  had  been  appointed  to  control 
the  affairs  and  ^lape  the  policy  of  the  syndicate,  and  they,  by  silence 
or  other  conduct,  acquiesced  m  the  selection  that  had  already  been 
made,  they  then  constituted  the  managers  their  agents  for  the  remain- 
ing business  of  the  syndicate.  The  defendants  Holden,  Sibley,  and 
Eastman  were  not  specifically  interrogated  as  to  their  knowledge  up- 
on this  point.  The  burden  of  proving  agency  rested  upon  plaintiff  in 
the  first  instance;  but,  when  the  plaintiff  proved  that  the  managers 
had  beoi  appointed  and  acted  as  such  throughout  the  entire  life  of  the 
syndicate,  uie  inference  would  seem  to  be  a  fair  one  that  those  joining' 
the  syndicate  subsequent  to  the  appointment  knew  who  the  managers 
were,  unless  the  contrary  were  shown ;  and  the  failure  of  the  defend- 
ants Holden,  Eastman,  and  Strong  to  testify  that  they  did  not  know  of 
the  appointment  of  such  managers  would  seem  to  leave  the  only  per- 
missible conclusion  to  be  drawn  by  the  jury  that  they  did  know  of  such 
appointment,  and  by  their  failure  to  object  that  they  acquiesced 
therein. 

If  these  conclusions  are  sound,  it  would  follow  that  it  is  the  duty  of 
this  court  to  set  aside  the  verdict  in  favor  of  Messrs.  Holden,  Sibley, 
Watson,  Eastman,  and  Strong,  and  order  a  retrial  of  the  entire  case. 

Therefore  an  order  may  be  entered  setting  aside  the  verdict  in  favor 
of  the  five  defendants  Sibley,  Watson,  Holden,  Strong,  and  Eastman, 
on  the  ground  that  the  verdict  is  contrary  to  and  against  the  weight  of 
evidence,  and  granting  a  new  trial,  upon  the  pajrment  by  plaintiff  of 
one  term  fee  and  all  the  taxable  disbursements  of  said  five  defendants 
at  the  trial  with  the  costs  of  this  motion. 
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UcEIZfLET  T.  HBSSBN. 

(Supreme  Oonrt,  AspeUate  DlTlalon,  Second  Department  December  8^  1900.) 

L  FnxoDB,  STAXtm  of  ({  129*)— Past  Pxbtobiuiicx. 

Wbere  plaintiff  gives  proof  of  part  performanoe  which  points  to  the 
eztetaioe  of  the  parol  agreemoit  allied,  the  conrt  permits  v^oot  of  the 
aereement  deeplte  the  statute  of  frauds,  so  that  the  statnte  shall  not  be  a 
shield  for  fraud. 

[Ed.  Note.— For  other  cases,  see  Fraods,  Statato  of;  Cent  Dig.  |S  287- 
292;  Dec  Dig.  |  129.*] 

9L  Sfecifio  Pebfobiuncb  (|,44*)— Patueht  or  Considebation. 

Ordinarily  the  mere  fact  of  payment  of  the  conaldwatlon  money  for 
land  Is  not  soffldent  proof  of  port  performance,  Justifying  a  Jud^ent  for 
spedflc  performance. 

[Ed.  Note.— For  other  cases,  see  Spedflc  Performance  Ceat  Dig.  i  126; 
Dec.  Dig.  {  U.*} 

8.  FsATms,  Statutb  or  ({  129*)— Past  PsBroBiCAiroi— iMPBOvnoirTB. 

Improremoits  Indicating  part  performance  <tf  a  land  contract  must  be 
SDbstential  and  pomanent  and  the  loss  thereof  a  sacrlflce.  and  must  war> 
rant  a  belief  that  Uiey  would  not  have  been  made  had  there  been  no  con- 
tract 

[Ed.  Note.— For  oth^  casee  aee  Frauds,  Statute  of.  Cent  Dig.  U  822- 
824;  Dec.  Dig.  |  12a*] 

4.  FBAuns,  Statdib  or  (H  129*)— Past  Pxbtobuanci. 

The  acts  of  part  perftnnnance  whldi  take  a  land  contract  out  of  the 
statute  ot  frauds  must  be  done  by  the  pattr  seeking  to  mforce  the  con- 
tract 

[Ed.  Note.— For  othor  eases,  see  Frauds,  Statute  o^  Gent  Dig.  |  287 ; 
Dec.  Dig.  1 129.*] 

&  Oms  n  49*)— SumozBnoT  of  BrxDincE. 

In  an  action  for  spedflc  performance  of  an  aU^^  parol  agreement 
whereby  defendant  was  to  take  the  tltie  to  land  for  which  i^ntifl  paid 
the  consideration  and  to  convey  It  to  plaintiff  on  dmand,  evidence  Aeld 
to  show  a  gift  of  the  land  by  plaintiff  to  defendant 

[Ed.  Note.— For  other  cases,,  see  Gifts.  Dec  Dig.  |  49.*] 

Appeal  from  Special  Term,  Queens  County. 

Action  by  James  A.  McKinley  against  Susan  Hessen.  Judgment 
for  plaintiff,  and  defendant  appeals.  Reversed,  and  new  trial  granted. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  RICH, 
JENKS,  and  MILLER,  JJ. 

Abneth  W.  Hoff  (Michael  J.  Joyce,  on  the  brief),  for  appellant 
Herbert  C.  Smyth,  for  respondent. 

JENKS,  J.  The  plaintiff  paid  the  consideration  money  for  certain 
improved  real  estate,  which  at  his  instance  was  conveyed  absolutely 
to  his  sister,  the  defendant.  No  trust  resulted.  Real  Property  I*aw 
(Laws  1896,  p.  570,  c.  547)  §  74.  It  was  neither  pleaded  nor  proved 
that  there  was  fraud  in  that  transaction.  But  the  plaintiff  sues  for 
a  specific  performance  of  an  alleged  parol  agreement  that  the  defend- 
ant would  take  title  to  the  premises,  hold  them  for  him,  and  convey 
them  to  him,  or  to  his  nominee,  upon  demand.  The  defendant  denies 
the  agreement,  contends  that  the  purpose  of  the  transaction  was  a  gift 
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from  the  plaintifiE  to  her,  and  pleads  the  statute  of  frauds.  iThe  Spe- 
cial Term  gave  judgment  for  the  plaintiff  on  the  ground  of  perform- 
ance. 

The  foundation  of  the  jurisdiction,  as  is  pointed  out  in  Wheeler  v. 
Reynolds,  66  N.  Y.  2Z7,  is  not  the  parol  agreement,  but  fraud.  Pom- 
eroy's  Specific  Performance  of  Ointracts  (2d  Ed.)  §  104 ;  Pomeroy's 
Eq.  Jur.  §  1409 ;  Phillips  v,  Thompson,  1  Johns.  Ch.,  at  page  149. 
When  a  plaintiff  gives  proof  of  part  performance  which  points  to  the 
existence  of  the  agreement  alleged,  then  the  court  permits  proof  of 
the  parol  agreement  despite  the  statute,  in  order  that  the  statute  of 
frauds  shall  not  be  a  shield  in  that  case  to  cover  fraud.  Robbins  v. 
Robbins,  89  N.  Y.  251-257;  Pomeroy,  supra,  §  107.  As  the  same 
learned  autiior  well  says  (section  108) : 

"A  plaintiff  cannot,  In  the  face  of  the  statute,  prove  a  verbal  contract  by 
parol  evidence,  and  then  show  that  It  has  been  partly  performed.  This  course 
of  proceeding  would  be  a  rlrtnal  repeal  of  the  statute.  He  most  first  prore 
acts  done  1^  himself,  or  on  bis  b^lf.  which  point  unmistakably  to  a  contract 
between  hlmsdf  and  the  d^endant,  which  cannot,  In  the  ordinary  conrse  of 
human  conduct,  be  accouDted  for  In  any  other  maQoer  than  as  having  been 
done  In  pursuance  of  a  contract,  and  which  would  not  have  been  done  without 
an  existing  contract ;  and  although  these  acts  of  part  performance  cannot,  of 
themselves.  Indicate  all  the  termtf  of  the  agreement  sought  to  be  oiforced, 
they  must  be  conalBtent  with  It,  and  In  conformity  with  Its  provisions  when 
these  shall  have  been  shown  by  the  subsequmt  parol  evidence." 

I  think  that  the  acts  found  by  the  court  or  revealed  by  the  record 
were  not  sufficient  to  put  aside  the  plea  of  the  statute.  In  Phillips  v. 
Thompson,  1  Johns.  Ch.  131-149,  Kent,  Ch.,  said: 

"It  Is  well  settled  that.  If  a  party  sets  up  part  performance  to  take  a  parol 
agreement  ont  of  the  statute,  he  must  show  acts  uneqaivocally  referring  to, 
and  resulting  from,  that  agreement,  such  as  the  party  would  not  have  done, 
unless  on  account  of  that  very  agreement,  and  with  a  direct  view  to  its  per- 
fomunce ;  and  the  agreem«it  set  up  most  appear  to  be  the  same  with  the  one 
partiy  performed.  There  must  be  no  equivocation  or  nncertolnty  In  the  case." 

In  Wheeler  v.  Reynolds,  supra,  Earl,  J.,  said: 

"And  the  acts  of  part  performance  should  clearly  appear  to  be  done  solely 
with  a  view  to  the  agreement  being  performed.  Generally,  If  they  are  acts 
which  mlc^t  have  beat  done  with  other  views,  they  wUI  not  take  the  case  out 
of  the  statute,  since  they  cannot  ^rq;>erly  be  said  to  be  done  by  way  ct  part 
performance  of  the  agreement.  The  acts  should  be  so  clear,  certain,  and  def- 
inite In  titelr  object  and  design  as  to  refer  exclusively  to  a  complete  and  per- 
fect agreement,  of  which  they  are  a  part  execution.  2  Story's  Bq.  Jur.  H  761, 
762 ;  Phillips  v.  Thompson,  1  Johns.  Ch.  131 ;  Byrue  v.  Komalne,  2  Edw.  445 ; 
Jervls  v.  Smith,  1  HoCtm.  470;  Wolfe  v.  Frost,  4  Sandf.  Ch.  77." 

And  in  Maddison  v.  Alderson,  8  1^  R.  App.  Cas.  467,  Lord  Chan- 
cellor Selbome  said: 

"All  the  autborltles  show  that  the  acts  relied  upon  as  part  performance  must 
be  nneqnivDcally,  and  In  their  own  nature,  referable  to  some  such  agreonent 
as  that  allied.  Cooth  v.  Jadcson,  8  Tes.  88;  Frame  t.  Dawson.  14  Vea.  8S6; 
Morphett  T.  Jonas,  1  Sw.  181." 

The  mere  payment  of  the  consideration  m<mey  does  not  meet  this 
criterion.  In  Maddison  v.  Alderson,  supra,  at  page  479,  Lord  Chan- 
cellor Selbome,  commenting  upon  the  rule  that  the  part  payment  of 
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purchase  money  is  not  enough  and  that  judges  of  higli  audiority  had 
said  the  same,  even  of  payment  in  full,  said : 

"Srane  of  the  reoaoiu  whidi  bare  been  given  for  that  conclaslwi  are  not 
utiifactoiT*  The  best  explaDQtion  of  it  seems  to  be  that  the  payment  of 
nuHiey  la  an  eqnlTocal  act,  not  (In  Itself),  until  the  connacClai  la  aatabliabed 
b7  parol  testlinoiiy*  Indicative  of  a  contract  coDoemlnK  land.** 

The  payment  of  the  consideration  in  this  case  is  not  necessarily  re- 
ferable to  the  u;reemait  pleaded  by  the  plaintiff.  I  go  farther  to  say 
that  it  is  entirety  consistent  with  the  theory  of  a  gift.  He  is  a  single 
man  50  years  old,  and  the  defendant,  his  only  sister,  is  a  married  wom- 
an with  children.  He  had  been  engaged  as  the  manager  of  a  commer- 
cial business  for  many  years.  He  had  lived  in  the  family  of  the  de- 
fendant for  18  years.  His  custom  was  to  pay  the  rent  of  the  city 
apartments  occupied  by  them,  and  for  two  years  he  had  paid  the 
rent  of  a  cott<^e  in  the  stmimer.  His  sister  paid  the  other  expenses. 
There  is  an  instance  when  he  contributed  either  $80  or  $200.  In  July, 
1906,  the  plaintiff  purchased  the  premises,  a  country  house  in  close 
Tidnity  to  the  city,  for  $8,200.  He  signed  the  terms  of  sale  in  the 
defendant's  name,  and  the  deed  thereof  was  made  to  her,  and  she  at 
the  same  time  executed  a  bond  and  mortgage  upon  the  premises.  On 
.\ugust  6  and  August  11,  1906,  two  other  parcels  of  land  were  also 
purchased,  one  consisting  of  10  lots  in  the  rear  of  the  house  and  the 
other  of  5  lots  at  the  side  of  it,  to  protect  the  house.  The  considera- 
tions were  paid  by  the  plaintiff  in  the  sum  of  $8,000,  and  the  deeds 
therefor  were  made  to  the  defendant.  As  a  result  of  these  transactions 
she  bad  title  to  a  plot  of  land  about  200  by  200  feet  and  a  house  there- 
on. The  plaintiff  and  the  defendant  placed  certain  furniture  in  the 
house,  and  the  plaintiff  and  the  family  went  there  to  live,  and  they 
lived  in  this  house  for  three  summers.  In  1908  a  quarrel  arose  over 
a  woman  whom  the  plaintiff  proposed  as  a  visitor.  The  plaintiff  left 
the  house,  and  then  for  the  first  time  demanded  of  the  defendant  that 
she  convey  the  property  to  him.  The  parcel  of  10  lots  had  been  there- 
tofore conveyed  to  the  plaintiff's  nominee,  and  the  defendant  had  paid 
over  Uie  omsideration  price  to  the  plaintiff.  She  sa3rs  it  was  a  loan. 

The  amtention  of  the  defendant  is  that  the  conveyance  was  a  gift, 
pronmted  by  fht  fact  that  the  plaintiff  was  a  bachelor  of  mature  years 
who  had  lived  for  18  vears  as  a  member  of  her  family,  that  she  was 
his  only  sister,  with  a  xamily,  and  had  afforded  him  a  home  and  main- 
tenance in  the  houses  which  he  had  furnished  for  their  commpn  use. 
The  contention  of  the  plaintiff  is  that  he  had  found  his  health  affected 
hy  too  close  attention  to  business,  which  he  could  not  abandon ;  that  he 
wished  an  opportunity  for  more  exercise  out  of  doors,  and  "to  get 
stmiething"  in  case  his  eyes  failed  him ;  and  that  he  caused  the  prop- 
erty to  be  put  in  his  sister's  name  that  he  might  avoid  jury  duty,  which 
be  could  not  perform  without  neglect  of  his  business. 

Or<Iinarny  tfie  mere  fact  of  pajmient  of  the  consideration  money  is 
not  suffident  proof  of  part  performance  that  justifies  a  judgment  for 
specific  performance.  Cooley  v.  Lobdell,  153  N.  Y.  602,  47  N.  E.  783 ; 
Dunckel  v.  Dunckel,  141  N.  Y.  427-435,  36  N.  E.  405.  The  payment 
of  the  carrying  charges,  expenses  of  the  property,  the  taxes,  and  in- 
surance and  rqairs  upon  the  house  are  not  in  my  judgment  sufficient 
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proof  to  establish  part  performance,  because  these  acts  are  not  neces- 
sarily referable  to  the  alleged  agreement  and  dcme  in  execution  of  it. 
Pomeroy,  supra,  §  109.  And  ihty  are  oitirely  cmisistent  with  the  fact 
that  theretofore  the  plaintiff  had  furnished  the  abode  for  the  family 
with  whom  he  lived  and  had  made  the  gift  of  the  premises  in  ques- 
tion for  that  .purpose.  The  defrayment  of  such  charges  might  well 
be  made  to  complete  the  gift  of  which  he  enjoyed  the  use  in  common 
with  the  donee.  Besides  the  payment  of  the  taxes  and  insurance,  the 
plaintiff  shows  an  outlay  in  trifling  amounts  (save  one  item  of  a  few 
hundred  dollars)  for  carpentry,  painting,  and  garden  work.  The  one 
item  of  a  few  hundred  d<^lars  is  for  concrete  work  m  the  cellar. 
These  acts  are  subject  to  like  comment.  Improvements  which  indicate 
part  performance  must  "he  substantial  and  permanent"  and  the  "loss 
thereof  a  sacrifice."  They  must  "warrant  the  belief  that  they  would 
not  have  been  made  if  there  had  been  no  contract."  Vann,  J.,  for  the 
court,  in  Cooley  v.  Lobdell,  supra. 

There  was  not  any  feature  of  possession  in  this  case  which  needs  to 
be  considered,  for  the  possession  which  is  material  must  be  that  which 
is  taken  and  held  with  the  purpose  of  carrying  out  the  contract.  As 
I  have  said,  the  plaintiff  and  tlie  defendant's  family  had  dwelt  together  , 
for  many  years.  The  defendant  was  the  grantee  of  the  premises. 
And  the  parties  together  went  into  the  physical  possession  of  the 
house,  to  dwell  together  as  before,  until  the  quarrel  over  the  woman 
parted  them.  Certainly  the  entry  and  occupancy  of  the  plaintiff  is  not 
necessarily  referable  to  the  alleged  agreement,  and  therefore  it  does 
not  make  for  it  in  this  case.  Pomeroy,  supra,  §  116;  German  v. 
Machin,  6  Paige,  289 ;  Jacobs  v.  Railroad,  8  Cush.  (Mass.)  233. 

The  Special  Term  also  found  that  there  was  part  performance  by 
the  defendant.  But  her  acts  were  of  no  moment,  and  could  not  be 
considered  by  the  court  in  concluding  upon  its  judgment.  For  the 
rule  is : 

"The  acts  of  part  performance  mast  be  done  by  the  party  seeking  to  enforce 
the  contract.  Pomeroy,  supra,  {  105 ;  Rathbun  v.  Rathbun,  6  Barb.  98 ;  Caton 
T.  Caton,  L.  B.  1  Oh.  137, 148;  Bnckmaster  t.  Harrop,  7  Tes.  341. 

The  reason  is  very  clearly  stated  by  Alien,  J.,  in  Rathbun  v.  Rath- 
bun, supra: 

"The  doctrine  of  part  performance  Is  based  npon  the  principle  that  it  would 
be  Inequitable,  and  a  fraud  on  the  part  of  the  Individual  Insisting  upon  the 
fltatntei  to  rely  upon  it  after  having,  by  hla  acts,  induced  his  adversary  to  do 
acts  In  part  perfbrmance  of  a  parol  agreemoit,  and  upon  the  faith  of  Its  full 
performance  by  both  parties,  and  for  which  he  cannot  well  be  compensated 
In  any  manner  except  by  a  specific  i>erformance  of  the  agreement;  and  hence 
the  acts  of  part  performance  which  are  (not  to  take  the  case  out  of  the  statute 
but)  to  estop  a  party  from  insisting  upon  It  must  be  on  the  part  of  the  person 
asking  a  performance,  and  not  of  the  person  inslstlna;  upon  the  statute.  For 
If  the  latter  chooses  to  waive  the  benefit  of  his  acts  of  part  performance,  his 
adversary  has  no  claim  for  relief  founded  upon  It;  and  here  all  the  acts  of 
luirt  performance  relied  upon  are  tbft  acts  of  the  defaidant  7  Tesey,  341 ; 
Roberts  on  Frauds,  188;  Story's  Dq.  Jur.  i|  759,  701.'' 

In  Caton  v.  Caton,  supra,  the  Lord  Chancellor  Cranworth  said: 

"The  preparing  and  executing  of  the  will  caused  no  alteration  In  the  position 
of  the  lady,  and  I  prenune  it  will  not  be  argued  that  any  conseqaraioe  can  be 
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attached  to  acts  of  irart  performance  by  the  party  sought  to  be  diarged.  If 
I  agree  with  A.,  by  parol,  withoat  writing,  that  I  will  bnlld  a  house  on  my  land, 
and  then  will  sell  it  to  him  at  a  stipulated  polce,  and  In  pursuance  of  that 
agreement  I  build  a  house,  this  may  afford  me  ground  for  compelling  A.  to 
complete  the  purchase;  but  it  certainly  would  afford  no  foundation  for  a 
claim  by  to  compel  me  to  sell  on  the  gronnd  that  I  had  partly  performed  the 
contract  The  circumstance  of  preparing  and  executing  the  will  (supposing  It 
sattsfactorUy  proved)  might  aftord  strong  evidence  of  the  existence  of  the 
parol  contract  insisted  tm^  it  that  were  a  matter  into  which  we  were  at  liberty 
to  inquire ;  but  it  can  have  no  effect  u  giving  validity  to  an  otherwise  invalid 
contract" 

I  advise  a  reversal  of  the  judgment,  and  the  granting  of  a  new  trial ; 
costs  to  abide  the  final  award  of  costs.  All  concur. 


(Snprane  Omrt;  Appellate  Division,  Seccmd  Department  Deconber  80,  1000.) 

1.  TbIAL  {|  160*)— NONStJIT— Wheit  Attthokxzkd. 

Where  the  evidence  raised  a  question  of  fact  for  the  Jury,  the  court 
could  not  grant  a  nonsuit  on  motion,  decision  on  which  was  reserved  pend- 
ing the  submission  and  findings  of  the  Jury  on  Eg;>ecla]  questions,  -and  after 
answera  by  the  Jury;  but  the  Jury  should  have  rendered  a  general  verdict, 
or  the  court  should  have  directed  a  verdict  for  the  party  entitled. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  K  Sf^-SBQ ;  Dec.  Dlg> 
I  169.»] 

2.  Appeal  and  EIsitoB  (8  866*)— Quistions  Reviewable. 

Where  the  court  granted  a  nonsuit  on  motion,  decision  on  which  was  re- 
served pending  the  submission  and  findings  of  the  Jury  on  special  ques- 
tions, and  aft«r  answers  by  the  Jury,  the  only  matter  reviewable  on  appeal 
was  tbe  Jndgmoit  of  nonsuit,  though  plalntllf  appealed  from  the  order 
dmying  a  motion  to  set  aside  the  special  findings. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Coit  Dig.  If  8467- 
3175;  Dec.  Dig.  i  886.*] 

3.  CoixiBioH  (1 140*)—NKOuoEnoE— ElviDBKOB— Question  fob  Jurt. 

In  an  action  for  the  death  of  the  master  of  a  loaded  car  float  In  tow  of 
a  tug,  in  a  collision  between  the  tug  and  another  tug,  evidence  held  to  re* 
quire  the  submission  to  the  Jury  of  the  negligence  of  the  employes  In 
charge  of  the  tugs. 

{Ed.  Note.— For  other  cases,  see  Collision,  Dec.  Dig.  §  14D.*] 

4.  Bums  a  12*)— JuBiSDicnoN. 

Vessels  afloat  on  the  North  River  are  subject  to  the  exclusive  Jurisdic- 
tion of  the  state  of  New  Tork. 
[Ed.  Note.— For  other  cases,  see  Spates,  Cent  Dig.  i  7 ;  Dec.  Dig.  1 12.*) 

&  States  (i  12*)— TEBsrroBiAL  Jubisdiction— Aortoir  tob  Death. 

Where  the  state  of  New  York  has  Jurisdiction  of  the  waters  of  the 
North  River  for  purposes  of  commerce  and  navigation.  It  has  power  to 
create  a  cause  of  action  in  favor  of  the  next  of  kin  of  one  negligently 
killed  by  vessels  navigating  in  such  waters. 

[Ed.  Note.— For  other  cases,  see  States,  Gent  Dig.  {  7 ;  Dec.  Dig.  i  12.*} 

Hlrsdibe^  P.  J.,  and  Woodward,  J.,  dlssoitlnc. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Sarah  A.  Carlin,  as  administratrix  of  Thomas  Carlin, 
deceased,  against  the  New  York  Dock  Company  and  another.  From 
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judgments  dismissing  the  complaint,  and  from  an  order  denying  a  mo- 
tion to  set  aside  the  order  dismissing  the  complaint,  plaintiff  appeals. 
Reversed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  MIL- 
LER, JENKS,  and  THOMAS,  JJ. 
Rufus  O.  Catlin,  for  appellant. 

James  J.  Mahoney  (M.  J.  Wright,  on  the  brief),  for  respondent  New 
York  Dock  Co. 

Nathaniel  S.  Corwin,  for  respondent  New  York,  N.  H.  &  H.  R.  Co. 

THOMAS,  J.  Plaintiff's  intestate  was  killed  by  a  collision  between 
two  car  floats  m  the  North  River.  The  tug  Brainard  had  on  its  star- 
board side  a  loaded  car  float  some  235  to  250  feet  in  length,  which 
caused  it  to  project  far  ahead  of  the  tug.  The  decedent  was  the  mas- 
ter of  this  float  and  responsible  for  the  securing  of  the  cars  on  the 
tracks  thereof  by  proper  blocking.  The  other  colliding  vessel  was 
Transfer  No.  10,  owned  by  the  New  Yoric  &  New  Haven  Company, 
which  had  a  similar  car  float  on  each  side.  The  general  course  of  the 
Brainard  was  southeasterly  towards  Brooklyn,  and  the  general  course 
of  Transfer  No.  10  was  northwesterly  towards  New  Jersey.  The 
starboard  float  of  No.  10  collided  with  the  float  of  the  Brainard.  The 
court  reserved  decision  of  motions  for  nonsuit  pending  the  submissi<Mi 
and  findings  of  the  jury  upon  specific  questions,  and,  after  answers  to 
the  effect  that  the  death  of  plaintiff's  intestate  was  not  caused  by  the 
negligence  of  the  captain  of  either  tug,  dismissed  the  complaint.  The 
plaintiff  appeaU  from  the  judgments  dismissing  the  complaint,  and 
from  the  order  denying  plaintiff's  motion  to  set  aside  the  directicm  to 
dismiss  the  complaint  and  gp'ant  a  new  trial,  and  to  set  aside  the  spe- 
cial findings  of  the  jury  as  above  indicated. 

If  the  status  of  the  plaintiff  is  the  same  as  if  the  nonsuit  had  been 
granted  without  findings  by  the  jury,  that  is,  if  no  facts  are  adjudi- 
cated by  the  verdict,  then  the  plaintiff  is  entitled  to  such  adjudication, 
and  the  nonsuit  was  error.  If  the  findings  are  an  adjudication  whether 
or  not  the  nonsuit  is  based  thereon,  they  should  be  set  aside  as  against 
the  evidence.  One  or  both  of  the  tugs  were  guilty  of  negligence  and 
the  jury  should  have  so  found.  The  learned  trial  justice  properly 
chai^d  the  juty  that: 

"Both  Bides  caDnot  be  telling  the  truth.  •  *  •  Either  tbey  are  mistaken, 
honestly  mistaken,  or  tbeir  memorr  Is  bad,  or  perhaps  th^  are  trying  to  make 
fools  of  you.  I  do  not  know  which  It  Is." 

And  yet  the  jury  found  both  captains  free  from  negligence.  An  ex- 
amination of  the  record  will  show  that  as  to  both  defendants  there  was 
a  ouestion  of  fact  for  the  jury,  and  that  the  jury  did  not  corr^y  find. 

The  Brainard's  master  testified  that  he  made  out  the  opposite  tug  at 
least  by  her  smoke  a  mile  away,  dead  ahead  of  him;  both  were  blow- 
ing fog  signals  when  500  feet  apart;  No.  10  gave  a  single  whistle 
when  300  feet  away ;  he  saw  her  stack  300  feet  away  and  her  pilot 
house  200  feet  away ;  he  answered  the  single  whistle,  ported  his  helm, 
which  would  carry  the  Brainard  to  starboard,  stopped  his  engine,  gave 
danger  signals  when  No.  10  was  150  to  200  feet  away,  then  gave  the 
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ex^fineer  signals  to  go  back;  when  he  first  started  to  back  he  was 
"close  on  to  200  feet  away,  maybe  150  feet."  As  to  the  eifect  of  re- 
versing his  engine  he  said : 

"By  stopping  my  boat  I  mean  I  stopped  the  englDe.  I  was  slowed  down  all 
the  way  ecross.  I  gave  the  signal  to  the  engineer  to  stop  the  engine.  The 
engine  was  stopped  when  we  gave  the  signal.  The  engineer  most  generally 
stops  then,  but  the  boat  hadn't  come  to  a  stop.  She  will  carry  her  headway  a 
sllgbt  distance.  After  I  gave  the  signal  to  stop  she  went  ahead  yery  lltUe, 
because  I  went  back  onto  her  right  after  that  *  *  *  I  stopped  my  ttiglne, 
I  mean ;  the  boat  k^t  going  on  yery  little.  She  had  been  slowed  down  all  the 
way  from  Jersey  City.  The  tide  was  about  high-water  slack.  That  would 
have  very  little  effect  at  all  upon  my  boat  I  stopped  my  boat  right  away 
vebea  I  answered  the  one  whistle ;  I  ported  my  helm.  I  had  steerage  way  at 
that  time,  but  it  didn't  amount  to  much.  I  had  probably  a  little  steerage  way, 
probably  half  a  point  or  a  point ;  but  she  would  OTercome  that  when  I  backed. 
*  *  *  I  was  baCkii^  full  q>eed  from  the  time  I  was  150  feet  to  1^  feet 
away." 

The  witness  intended  to  say  that  his  boat  had  lost  its  headw^  at  the 

time  of  collision  and  was  going  back  through  the  water.  He  says 
that  neither  tug  changed  her  course  from  the  time  they  were  200  feet 
apart.   He  says  that  No.  10  kept  coming  on. 

"Ab  the  boat  approached  my  boat,  Just  before  we  came  together,  I  heard 
blm  ringing  three  bells  and  the  jingle  bell.  That  meant  for  him  to  go  back ; 
be  was  coming  ahead  half  speed,  and  to  go  back  full  speed.  *  *  *  I  heard 
bis  three  bells  to  go  back  when  we  hit.  or  just  before  we  hit  *.  *  *  Ap- 
parently he  was  headed  to  pass  on  my  starboard  side 

The  master  of  No.  10  says  from  the  time  of  leaving  South  Ferry*  he 
continuously  sounded  fog  signals  of  one  long  blast  and  two  short  ones, 
and  after  stopping  a  minute  or  two  on  account  of  thick  weather,  in 
response  to  a  long  signal  from  other  boats,  proceeded  at  half  speed 
under  one  bell;  that  he  saw' the  Brainard  within  200  feet  of  him,  and 
instantly  blew  an  alarm  whistle,  signaled  engineer  to  back ;  the  Brain- 
ard held  his  way  towards  him,  and  "the  port  comer  of  his  float  struck 
the  port  comer  of  our  float,  starboard  float";  that  he  did  not  give  one 
whistle  to  the  Brainard  and  answered  her  one  whistle  with  an  alarm 
whistle,  and  that  he  could  then  see  the  Brainard's  smoke ;  that  he  was 
"not  moving  ahead  at  all  when  he  stmck  me;  I  was  moving  back, 
stemway.  I  had  sternway  through  the  water,  going  backwards 
through  the  water,"  And  he  further  testifies : 

"Do  yon  mean  yon  were  200  feet  from  this  man  when  you  started  to  go 
back  through  the  water?  A.  As  near  as  I  can  judge.  Q.  Did  he  follow  yon  up 

and  bit  you?   A.  Yes." 

Two  tugs  catmot  collide  if  they  are  going  back  and  away  from  each 
other.  Here  was  a  palpable  question  of  fact  for  the  jury,  and  the 
court  was  not  justified  in  dismissing  the  complaint  as  to  either  defend- 
ant, but  should  have  submitted  the  question  to  the  jury  and  taken 
their  verdict.  But  it  may  be  answered  that  the  court  did  that  very 
thii%.  If  it  did,  the  jury  should  have  rendered  a  general  verdict,  or 
the  court  should  have  directed  a  verdict  for  the  party  entitled,  and 
from  the  judgment  entered  thereon,  and  perchance  from  the  order  de- 
nying a  new  trial,  the  plaintiff  could  have  appealed  to  this  court.  As 
there  is  no  verdict  for  either  party,  and,  of  course,  no  judgment  based 
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on  the  verdict,  there  can  be  no  review  of  the  same.  The  only  matter 
that  can  be  reviewed  is  the  judgment  entered  on  the  nonsuit,  and,  as 
has  been  stated,  it  is  clear  that  a  nonsuit  should  not  have  been  granted. 
The  plaintiff  has  appealed  from  the  order  denying  the  motion  to  set 
aside  the  special  findines ;  but  as  there  is  no  verdict  for  anybody,  and 
no  judgment  predicated  on  a  verdict,  such  appeal  still  leaves  the  non- 
suit as  tibe  only  matter  of  contention  before  this  court.  But  a  verdict 
that  neither  defendant  is  liable  is  clearly  contrary  to  the  present  evi- 
dence. The  judgment  of  nonsuit,  the  order  denying  a  new  trial,  and 
denying,  it  may  be,  the  motion  to  set  aside  the  findings,  should  be  re- 
versed, and  a  new  trial  granted. 

It  is  urged  that  the  collision  and  death  happened  so  far  to  the  west- 
ward in  the  river  that  it  was  within  the  jurisdiction  of  the  state  of  New 
Jersey.  The  state  of  New  York  Jiad  jurisdiction  of  the  locus  in  quo, 
and  Uie  limitation  that  obtained  in  Devoe  Manufacturing  Co.,  108  U. 
S.  401.  2  Sup.  Ct.  891,  27  L.  Ed.  764,  did  not  obtain.  In  People  v. 
Central  R.  R.  Co.  of  N.  J.,  42  N.  Y.,  at  page  299,  it  is  said: 

"Confessedly,  veeaels  afloat  nptm  the  waters  of  the  bay  or  rlTer  are,  and 
were  Intended  to      irabject  to  the  exdnaive  jurisdiction  of  New  TotIc." 

And  I  think  that  it  is  undoubted  that  the  municipal  law  of  New 
York  governs  the  case  at  bar.  Ferguson  v.  Ross,  126  N.  Y.  459,  463, 
27  N.  E.  954.  If  this  state  has  jurisdiction  of  the  waters  for  the  pur- 
poses of  commerce  and  navigation,  its  legislative  power  to  create  a 
cause  of  action  in  favor  of  ^e  next  of  kin  of  one  negligently  killed 
by  vessels  navigating  in  such  waters  would  follow. 

Judgments  and  order  reversed,  and  new  trial  granted,  costs  to  abide 
the  event. 

JENKS  and  MIIvLER,  JJ.,  concur. 

WOODWARD,  J.  (dissenting).  Plaintiff's  intestate  was  killed  on 
the  morning  of  March  24, 1903,  while  employed  as  a  floatman  upon  one 
<of  the  car  floats  lashed  to  the  steam  tug  known  as  the  John  L.  Brain- 
ard,  and  belonging  to  and  under  the  control  of  die  New  York  Dock 
Company.  The  accident  resulted  directly  from  a  collision  with  the  car 
floats  lashed  to  the  steam  tug  Transfer  No.  10,  which  was  proceeding 
from  the  Brooklyn  side  of  the  East  River  to  docks  of  the  Jersey  Cen- 
tral Railroad  in  New  Jersey;  the  John  L.  Brainard  coming  from  New 
Jersey  in  the  opposite  direction.  Both  floats  were  loaded  with  cars, 
and  in  the  collision  cars  on  the  John  L.  Brainard  were  thrown  from 
their  position  upon  the  tracks  in  such  a  way  that  plaintiff's  intestate 
was  caught  between  them  and  crushed  to  death.  The  defendants  at 
various  stages  of  the  trial  moved  for  a  nonsuit,  and  this  motion  was 
renewed  at  the  close  of  the  evidence.  The  court  reserved  decision 
upon  the  motions,  and  submitted  five  questions  to  the  jury,  which  were 
answered  generally  in  favor  of  the  defendants,  and  the  court,  after 
discharging  the  jury,  and  about  one  week  subsequently,  granted  the 
motions  directing  judgipent  dismissing  the  complaint  as  to  both  the 
defendants.  The  plain^ff,  in  appealing,  contends  that  this  action  on 
the  part  of  the  trial  court  was  error;  that  the  dismissal  of  the  com- 
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plaint  after  the  special  verdict  of  the  jury  was  in  cflFect  a  dismissal  on 
the  merits,  whxh  is  not  permitted  under  the  Code.  The  plaintiff  foi^ 
mulates  her  contention  as  follows : 

"The  qnestion,  therefore,  presented  In  thts  ease,  Is:  Were  the  dtfendants, 
or  either  of  them,  entitled  to  a  noDSuit  when  their  motions  were  made?  If 
not.  It  Is  submitted  that  the  special  findings  of  the  Jury  could  not  be  resorted 
to  or  used  by  the  court  as  a  basis  for  a  nonsuit,  and  that  a  dismissal  of  the 
complaint  based  upon  such  findings  would  be  erroneous,  Inasmuch  as  sudi  a 
dlnnissal  would  neceBBarlljr  be  upon  the  merlti,  and  this  the  statute  does  not 
warrant  or  authorize." 

We  are  unable  to  see  the  force  of  this  suggestion.   The  provision 

of  section  1187  of  the  Code  of  Civil  Procedure  is  that: 

*'Wliai  a  motion  Is  made  to  nonsuit  the  plaintiff  or  for  the  direction  of  a 
VCTdlct,  the  court  may,  pending  the  decision  of  such  motion,  submit  any  qaesr- 
tlon  of  fact  raised  by  the  pleadings  to  the  Jury  or  require  the  Jury  to  assess 
the  damage.  After  the  Jury  have  rendered  a  special  verdict  upon  such  submis- 
sion or  shall  have  assessed  the  damage,  the  court  may  then  pass  upon  the 
motion  to  mmsult  or  direct  such  general  verdict  as  either  party  may  be  en- 
tlUad  to." 

The  court  in  this  case  had  before  it  merely  a  motion  for  a  nonsuit. 
The  only  issue  tendered  by  the  complaint  was  the  alleged  negligence 
of  the  defendants  in  the  navigation  or  management  of  the  floats  which 
came  into  collision,  and  this  question  was  submitted  to  the  jury,  and 
the  jury  held  that  there  was  not  sufficient  evidence  to  show  negligence 
on  the  part  of  the  persons  managing  either  of  the  floats,  and  this  ver- 
dict was  sufficient  to  entitle  the  defendants  to  the  direction  of  a  verdict 
in  their  favor.  The  jury  had  been  dismissed.  There  was  no  motion 
for  the  direction  of  a  verdict;  but  the  court  did  grant  the  motion, 
decision  of  which  had  been  reserved  with  the  consent  of  the  plaintiff, 
to  dismiss  the  complaint,  and  the  plaintiff  has  the  advantage  of  a  judg- 
ment of  nonsuit,  rather  than  of  the  direction  of  a  verdict,  to  which  the 
defendants  were  entitled.  The  provision  of  the  Code  of  Civil  Proce- 
dure that,  after  the  jury  has  passed  upon  the  submitted  questions, 
the  "court  may  then  pass  upon  the  motion  to  nonsuit,"  etc.,  is  meaning- 
less, unless  it  is  intended  to  provide  for  a  case  in  which  ^e  court,  be- 
ing in  doubt,  submits  a  question  of  fact  for  determination,  and  the 
jury,  agreeing  with  the  court,  finds  that  there  is  a  failure  of  the  evt- 
dence  necessary*  to  support  "any  question  of  fact  raised  by  the  plead- 
ings," the  motion  to  nonsuit  is  granted.  It  is  not  a  determination  of 
the  whole  case  upon  the  merits.  It  is  merely  the  determination  of 
some  specific  fact,  and  upon  the  determination  of  that  fact  the  court 
is  called  upon  to  pass  upon  the  motion  to  nonsuit.  The  judgment  is 
not  one  up>n  the  merits ;  it  is  merely  a  nonsuit,  in  this  particular  case 
the  plaintiff  having  had  the  opportunity  of  going  to  the  jury  upon  a 
controlling  question,  while  the  defendants  af^ar  upcm  this  appeal 
witii  the  advantage  of  a  verdict  of  a  jury  which  in  effect  says  there 
was  no  evidence  on  which  they  might  properly  find  the  defendants 
guilty  of  negligence,  and  the  evidence  is  to  be  examined,  not  under 
the  general  rule  which  gives  to  the  plaintiff  upon  appeal  the  right  to 
the  most  favorable  inferences  to  be  drawn  from  the  evidence,  but  prac- 
tically whether  the  evidence  was  such  as  to  warrant  the  jury  in  its  de- 
temunation.  The  court  had  no  power  to  dismiss  the  complaint  upon 
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the  merits.  Levy  v.  Grove  Mills  Paper  Co.,  80  App.  Div.  384,  386, 
80  N.  Y.  Supp.  730.  It  had  only  power  to  grant  the  motion  for  a 
nonsuit ;  and  the  special  verdict  being  made  il^s^rt  of  the  record  on 
appeal,  and  this  court  having  the  power  to  "otftct  such  judgment 
thereon  as  either  party  may  be  entiued  to"  (Code  Civ.  Proc.  §  1187 ; 
Hoey  V.  Met.  St.  R.  Co.,  70  App.  Div.  60,  62,  74  N,  Y.  Supp.  1113), 
it  only  remains  to  inquire  whether  the  evidence  in  this  case  was  such 
as  to  require  the  jury  to  reach  the  conclusion  that  the  defendants  were 
negligent  in  the  (^eration  of  these  floats,  which  are  large  barges  con- 
structed for  the  purpose  of  conveying  freight  or  passenger  cars  and 
towed  to  their  destination  by  steam  tugs. 

The  evidence  was  undisputed  that  on  the  morning  in  quntion  there 
was  a  heavy  fog;  that  the  boats  or  barges  were  approadiing  each 
other,  sounding  fog  warnings  at  intervals ;  that  they  were  seen  by  the 
respective  captains  of  the  tugboats  who  were  in  charge  of  the  naviga- 
tion of  the  craft,  when  from  200  to  500  feet  apart;  that  danger  sig- 
nals were  given ;  and  that  the  engines  on  each  of  the  tugs  were  re- 
versed, and  apparently  that  everything  that  could  be  done  was  done 
to  avert  the  collision.  There  was  no  expert  evidence  introduced  as  to 
the  proper  method  of  handling  these  floats,  no  negligence  is  suggested 
as  to  the  method  of  towing  these  boats,  and  all  the  evidence  before  the 
jury  tended  to  show  that  the  boats,  operated  at  half  speed  in  the  fog, 
were  operated  with  ordinary  care.  Under  such  circumstances,  the 
mere  fact  that  a  collision  has  occurred  and  that  some  one  has  been 
injured  does  not  establish  actionable  negligence,  and  the  verdict  of 
the  jury  was  clearly  in  harmony  with  the  evidence. 

This  being  tt^e  case,  the  court  was  justified  in  granting  the  motion 
for  a  nonsuit  upon  the  coming  in  of  the  special  verdict,  and  the  judg- 
ments and  order  appealed  from  should  be  affirmed. 


(Supreme  Court,  Appellate  Division,  SecoDd  Department  December  80,  1900.) 

1.  Wills  (f  179*)— Revocation  bt  Later  Wnx. 

Tbe  execution  of  a  later  will  does  not  necessarily  revoke  an  earlier  one. 
[)Bd.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  H  4S&,  457;  Dec.  Dig. 
S  179.*] 

2.  Wills  (|  290*)— Pbobate— Contesi^Bdbdbn  or  Pboof. 

Where  a  will  is  offered  for  probate  as  the  last  will  of  the  decedent  and 
this  fact  Is  contested,  the  burdra  is  upon  the  contestant  to  prove  the  cou- 
tents  of  a  second  will,  and  to  show  that  it  expresslr  or  by  necessair  Im- 
plication revoked  the  former  will. 

[Bd.  Not& — For  oth&e  cases,  see  WUte,  Cent  Dig,  |  663;  Dec  Die.  I 
290.»3 

8.  BVIDBNCE  (I  166*)— BEn-  AND  SBCONDABT  BTIDENCE— CONTENTS  OT  WII.L. 

Wher^  In  probate  proceedings,  the  will  offered  in  evidence  Is  cwtested 
on  the  ground  that  it  is  not  the  last  will  of  decedent  bat  that  another 
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was  execated,  and  the  loss  of  the  later  wUl  hu  beam  inored,  neondary 
erfdence  of  Its  contents  Is  admissible. 
[Ed.  Mote.— For  otHer  cases*  see  Evidence  Cent  Dig.  |  658;  Dea  Dig. 

I  let*] 

4  WmtBssEB  ^  202*)— Pbitxuqxd  OounmiGATioics-CoincuincATioiTa  wxxh 
Attobnkt. 

Uoder  Code  Civ.  Proc.  |  835,  providing  that  an  attorney  shall  not  be 
allowed  to  dlscloee  a  commualcatlon  made  by  hia  client  to  him  In  the 
course  of  his  professional  employmenti  an  attwney  for  a  testator  will  not 
be  allowed  to  testis.  In  probate  proceedings  In  which  the  will  offered  for 
probate  is  contested  on  the  ground  that  a  sabseqUeDt  will,  which  has 
been  lost,  revoked  the  will  offered,  as  to  the  contents  of  a  subsequent  will 
which  he  drew  for  the  testator ;  It  being  presumed  that  it  was  drawn  from ' 
communications  made  to  him  by  the  testator.  Neither  will  a  draft  of  the 
win.  which  was  copied  by  a  stenographer,  and  which  the  attorney  testi- 
fies was  the  same  as  the  will  signed  by  testator,  be  admitted  In  evidence. 

[Ed.  Note.— For  other  cases,  see  Witnesses.  Cent  Dig.  |  756 ;  Dec.  Dig. 

iao2.*] 

Appeal  from  Surrogate's  Court,  Kings  County. 

In  the  matter  of  the  probate  of  the  last  will  and  testament  of  John 
Cunnion.  From  a  decree  admitting  to  probate  a  papev  as  the  last  will, 
an  appeal  was  taken.  Affirmed. 

See,  also,  61  Misc.  Rep.  546, 116  N.  Y.  Supp.  969. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD.  BURR, 
RICH,  and  MILLER,  JJ. 

John  J.  Curtin,  for  appellant. 

M.  F.  McGoldrick,  for  respondent 

BURR,  T.  This  appeal  is  taken  from  a  decree  of  the  Surrogate's 
Court  of  Kingfs  county  which  admitted  to  probate  as  the  last  will  and 
testament  of  John  Cunnion  a  paper  dated  September  9,  1907.  The 
death  of  Cunnion,  the  execution  of  the  paper  by  him  with  all  the  for- 
malities required  by  the  law  of  wills,  his  testamentary  capacity,  and 
his  freedom  from  undue  influence,  were  all  undisputed.  Probate  was 
resisted  upon  the  ground  that  the  testator  had  executed  another  and 
later  will,  by  whioi  this  was  revoked.  It  was  fotmd  by  the  Surro- 
gate's Court  that  on  the  6th  day  of  June,  1908.  he  did  execute  another 
will  with  the  requisite  formalities,  and  that  he  was  entirely  competent 
to  execute  the  same.  This  will  was  delivered  to  the  said  Cunnion,  and, 
although  diligent  search  was  made  for  it  after  his  death,  it  has  not  been 
found.  If  the  later  will  revoked  the  former  one,  although  it  was  de- 
stroyed by  the  testator  in  his  lifetime,  the  former  will  would  not  be 
thereby  revived,  since  it  was  never  duly  republished.  3  Cumming  &  G. 
Gen.  Laws,  p.  4469,  §  53.  The  execution  of  a  later  will  does  not  neces- 
sarily import  the  revocation  of  an  earlier  one.  1  Jarman  on  Wills 
(Bigelow^  6th  Ed.)  171.  It  was  incumbent,  therefore,  upon  the  con- 
testant to  prove  the  contents  of  the  second  will,  and  to  show  that  ei- 
ther it  contained  express  words  of  revocation  Or  that  there  was  an  im- 
plied revocation  because  its  provisions  were  so  inconsistent  with  the 
former  will  that  they  could  not  exist  together.  Id.  169. 

The  correctness  of  the  ruling  of  the  surrogate  with  regard  to  evi- 
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dence  tending  to  prove  the  contents  of  the  later  will  presents  the  only 
question  in  this  case.  The  contestant  called  as  a  witness  Francis  L. 
Maher,  who  testified  as  follows: 

"I  am  an  attorney  and  counselor  at  law.  *  *  *  I  drew  the  will  in  this 
proceeding ;  •  •  •  the  one  offered  for  probate,  I  drew  that.  I  drew  a  will 
before  that,  and  one  after  that  The  one  I  drew  after  tlut  was  on  the  6th 
day  of  June  of  this  year.  I  was  present  at  the  time  of  the  execution  of  that 
will.  I  gave  it  to  Mr.  Cunnion.  He  took  it  with  him.  *  *  *  I  remember 
the  contents,  of  the  wUL" 

He  was  then  asked  this  question:  "I  ask  you  to  state  the  contents, 
all  that  you  can  remember."  This  was  objected  to  as  not  being-  the 

best  evidence,  and  also  "as  privileged  under  section  835  of  the  C^e." 
The  objection  was  sustained.  Mr.  Maher  then  testified,  upon  being 
shown  a  paper,  that  he  drew  it  in  the  latter  part  of  May,  1908,  and 
made  some  alterations  in  it  on  the  6th  da^  of  June  in  the  same  year. 
This  paper  was  marked  "Exhibit  1"  for  identification.  Miss  Dtmcan 
was  then  called  as  a  witness,  and  testified  that  she  was  a  stenographer, 
employed  by  Mr.  Maher.  She  was  then  shown  the  paper,  and  testified 
that  she  made  a  cppy  of  it  and  returned  it  to  Mr.  Maher.  Mr.  Mi^er 
was  then  recalled  as  a  witness,  and  stated  that  the  paper  which  Miss 
Duncan  r.etumed  to  him  was  the  paper  which  was  executed  on  June 
6th  by  John  Cunnion.  It  was  then  offered  in  evidence.  It  was  ob- 
jected to,  and  the  surrogate  excluded  it,  upon  the  ground  that  to  ad- 
mit it  "would  be  in  violation  of  section  835  of  the  Code."  This  com- 
prises all  of  the  evidence  upon  the  subject. 

The  objection  to  Mr.  Maher's  testimony  upon  the  first  ground  stated 
was  not  well  taken.  The  loss  of  the  original  had  been  abundantly 
proved,  so  that  secondary  evidence  of  its  contents  became  admissible. 
The  other  ground  of  objection  is  more  serious.  "An  attorney  or  coun- 
selor at  law  shall  not  be  allowed  to  disclose  a  communication,  made  by 
his  client  to  him,  or  his  advice  given  thereon,  in  the  course  of  his  pro- 
fessional employment,  nor  shall  any  clerk,  stenographer  or  other  per- 
son employed  by  such  attorney  or  counselor  be  allowed  to  disclose  any 
such  communication  or  advice  given  thereon."  Code  Civ.  Proc.  §  835. 
Although  it  does  not  expressly  appear  from  what  source  Mr.  Maher's 
knowledge  of  the  contents  of  the  paper  of  June  6th  was  deiived,  in  the 
absence  of  evidence  to  the  contrary  it  must  be  asstmied  that  it  was 
from  communications  made  to  him  by  the  decedent  which  enabled  him 
to  draw  the  same.  Unless,  therefore,  waived,  the  prohibition  would 
be  applicable.  The  statutory  provisions  respecting  waiver  are  found 
in  the  succeeding  section  of  the  Code.  Code  Civ.  Proc.  §  836.  That 
the  prohibition  has  been  waived  in  the  manner  required  by  the  statute 
no  one  contends. 

The  appellant  claims,  however,  that  in  the  case  of  wills  a  special  rule 
must  be  applied,  and  that  the  confidence  reposed  by  a  dient  in  his  at- 
torney in  respect  to  the  contents  of  the  instrument  is  only  temporary. 
In  Wigmore  on  Evidence,  vol.  4,  §  2314,  the  author  says : 

"But  for  wills  a  tpeidtl  consideration  comes  into  play.  Here  It  can  hardly 
be  doubted  that  the  ezecntioD,  and  especially  the  contentSi,  are  imirtledly  de- 
sired by  the  client  to  be  kept  secret  during  his  lifetime,  and  are  accordinsly 
a  part  of  his  confidential  communication.  It  must  be  assumed  that  durlnc 
that  period  the  attorney  outfit  not  to  be  called  upon  to  dispose  eren  the  fact 
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of  a  will's  execution,  modi  less  Its  tenor.  Bnt,  on  the  otter  band,  this  con- 
fidence la  Intended  to  be  temporary  only.  *  *  *  It  follows,  therefor^  that 
after  the  testator's  death  the  attorney  Is  at  liberty  to  disclose  all  that  affects 
the  execation  and  tenor  of  the  will.  *  *  *  As  to  the  tenor  and  execution  of 
the  will.  It  seems  hardly  open  to  dispute  that  they  are  the  voy  facts  which 
the  testatfv  azpected  and  Intended  to  be  disclosed  after  bis  death." 

There  are  two  answers  to  this  suggestion :  First,  the  paper  the  con- 
tents of  which  they  seek  to  prove  was  not  a  last  will  left  by  the  testa- 
tor. It  did  not  survive  him.  He  never  intended  that  it  should  be  pub- 
lished to  the  world,  and  it  cannot  be  argued  that  he  desired  the  con- 
tents to  be  known  after  his  death,  and  therefore  waived  any  privile|^, 
for  he  destroyed  the  paper  in  his  lifetime.  Second,  although  the  prin- 
ciple here  contended  for  seems  to  find  some  support  in  other  jurisdic- 
tions, the  authority  in  this  state  is  to  the  contrary.  Loder  v.  Whel- 
pley.  111  N.  Y.  239, 18  N.  £.  874;  In  the  Matter  of  Coleman.  Ill  N. 
Y.  820, 19  N.  E.  71.  In  Loder  v.  Whelpley  the  witness,  who  was  a 
lawyer,  drew  tiie  will  from  a  memorandum  prepared  by  the  decedent 
and  addressed  to  him.  While  he  was  under  examination  it  was  oflFered 
in  evidence,  and  received  1^  the  surrogate  over  proper  objection.  The 
court  held  that  this  was  error,  although  in  that  particular  case  it  was 
not  so  prejudicial  as  to  require  a  reversal  of  the  judgment.  The 
court  say: 

"A  lawyer,  fn  receiving  the  directions  or  Inatmctlons  of  one  Intending  to 
Diake  a  will,  is  confided  In  by  reason  of  his  professional  character  as  a  coun- 
selor, and  he  acta  In  that  capacity,  although  asking  no  questions  and  without 
advising,  he  does  nothing  more  than  to  reduce  those  directions  to  writing.  The 
relation,  therefore^  between  the  testatrix  and  the  witness  was  that  of  client 
and  attorney." 

In  the  Coleman  Case  the  court  say: 

*rrbe  evidence  Aowed  that  the  witnesses  were  a  firm  of  lawyers,  residing 
at  Sandy  HUl,  and  were  emjdoyed  by  the  testator  in  their  professional  ca- 
pacity to  draw  audi  wUls,  and  tttat  the  conTetsatlons  testified  to  were  had  with 
them  for  the  purpose  of  enabling  them  to  execute  tbe  InstmctloDS  of  the  tes- 
tatn.  That  these  tnterrtews  were  bad  In  pursuance  of  and  under  the  sanction 
of  a  professional  employment,  and  that  communications  made  by  a  client  under 
such  clrcumstaDces  to  bis  attorneys  were  clearly  within  the  protection  of  tbe 
statute,  we  have  no  doubt  •  •  •  The  prohibition  of  the  statute,  thertfore, 
applies  to  these  communications,  and  tiiey  were  Inadmissible  as  evidence,  un- 
less brought  wlthlo  the  provlslona  of  section  886,  authorizing  their  dlsdosura" 

The  question  remains  whether  the  court  was  in  error  in  excluding 

the  paper  referred  to  as  Exhibit  1  for  identification.  It  had  been  proved 
without  objection  that  the  paper  offered  in  evidence  was  a  copy  of  the 
paper  executed  on  June  6th.  It  is  urged  that  if  this  paper  is  received 
in  evidence  the  attorney  does  not  disclose  anything,  since  the  paper 
speaks  for  itself.  It  seems  to  us  that  this  contention  is  not  well  made. 
The  paper  must  be  considered  in  connection  with  the  attorney's  rela- 
tion to  it.  If  the  attorney  had  kept  no  copy  of  the  paper  of  June  8th, 
he  cotild  not  disclose  his  recollection  of  the  contents  of  it,  because  that 
involved  confidential  communications  from  his  client.  Can  a  different 
rule  be  invoked  because  he  wrote  down  on  a  separate  sheet  of  paper 
the  contents  of  that  communication,  instead  of  trusting  to  his  memory? 
The  paper  is  in  spirit  and  effect  the  communication  from  the  client  to 
the  attorney.  The  rule  might  be  quite  different  if  it  was  a  paper  which 
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some  one  else  had  prepared,  but  which  had  been  given  to  the  attorney 
by  his  client.  Schattman  v.  American  Credit  Indemnity  Co.,  34  App. 
Div.  352,  on  page  398,  54  N.  Y.  Supp.  225 ;  Jones  v.  Reilly,  174  N.  Y. 
97,  66  N.  E.  649.  The  contents  of  that  paper  would  not  have  been 
the  embodiment  in  written  form  of  the  communication  from  the  client 
to  the  attorney.  This  paper  is.  "The  test  is  whether  the  document 
first  came  into  existence  as  a  part  of  the  communication  to  the  attor- 
ney." 4  Wigmore  on  Evidence,  p.  3228,  §  2307.  It  may  be  unfortu- 
nate if  a  paper  which  the  testator  never  intended  to  operate  as  a  dis- 
position of  his  property  after  his  death  should  be  given  that  effect. 
But  we  see  no  way  m  which  the  Surrogate's  Court  could  have  reached 
a  different  conclusion  fr<»n  that  arrived  at  in  this  case  without  over- 
tuming  well-established  rules  of  law. 

The  decree  of  the  Surrogate's  Court  of  Kings  county  should  be  af- 
firmed, with  costs.  All  concur. 


BOOKBR  T.  HART  et  aL 
(Bapreme  Cooit,  Appelate  DItIbIoii,  Second  D^rtmrat  December  80. 1009.) 

1.  Biixa  AND  NoiiB  d  687*)— Bona  Fidk  Pubohaskbs— Qoxsnoir  fob  Just. 

Eivldence  alone  tbat  plaintiff  purchased  the  note  in  ndt,  made  by  nn- 
qneetlonably  responalble  pereonB,  when  It  had  less  than  >lx  wetts  to  mn, 
for  bat  a  little  more  than  one-half  Its  tace  valn^  raised  tor  the  jury  fiie 
qnestlon  of  plalntUTa  btma  fides. 

[Ed.  Mote.— EVtr  other  cases,  see  Bills  and  Notes,  Dea  Dig.  1  fi37.*3 

2.  Bills  and  Nona  (f  5S7*)— Bona  Fids  Puxohabeiis— Qubbixoiv  woa  Jobx. 

Evidence  held  to  raise  for  the  Jnry  the  question  wheUier  [dalntiff  was 
a  bona  flde  owner  of  the  note  in  suit 
[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Dee.  Dig.  i  637.*] 
Burr  and  Jenfcs,  J  J.,  dissenting. 

On  reargument.  Judgment  and  order  reversed. 

For  former  report,  see  129  App.  Div.  611,  113  N.  Y.  Supp.  1053. 
For  report  on  order  of  reargument,  see  131  App.  Div.  916, 116  N.  Y. 
Supp.  1111. 

Argued  before  HIRSCHBERG,  P.  J.,  and  JENKS,  BURR,  RICH, 

and  MILLER,  JJ. 

John  R.  Dos  Passes,  for  appellants. 
Abraham  A.  Silberberg,  for  respondent 

HIRSCHBERG,  P.  J.  The  previous  decision  made  in  this  case 
was  based  upon  the  principle  that  a  party  vouches  for  the  general  cred- 
ibility of  the  witnesses  called  by  him.  The  plaintiff  and  her  son  were 
called  and  examined  by  the  defendants  as  witnesses  in  their  behalf,  and 
it  was  held  that  no  issue  was  raised  for  the  determination  of  the  jury 
on  the  mere  ground  of  their  credibility  as  interested  witnesses.  See 
Becker  v.  Hart,  139  App.  Div.  611, 113  N.  Y.  Sum>.  1053.  A  reargu- 
ment was  ordered  on  the  question  whether  the  circumstances  dis- 
closed by  the  evidence  did  not  create  sufficient  doubt  and  suspicion  as 
to  the  integrity  and  good  faith  of  the  plaintiff's  ownership  of  the 
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promissory  note  in  suit  as  to  require  a  submission  of  the  case  to  the 
jury.  I  am  clearly  of  the  opinion  that  a  proper  case  was  presented  for 
submission  to  the  jury,  and  that  the  trial  court  had  no  power  to  direct 
the  entry  of  a  judgment  in  conflict  with  the  verdict  rendered. 

The  promissory  note  on  which  the  plaintiff  sues  was  made  and  de- 
livered oy  the  defendants  to  one  C.  C.  Murphy,  and  by  the  latter  deliv- 
ered, three  or  four  weeks  after  its  date,  to  David  Levy.  It  was  dated 
October  5,  1903,  and  was  payable  in  the  sum  of  $1,825,  on  December 
5, 1903,  at  the  Twelfth  Ward  Bank.  It  is  conceded  that  the  makers, 
the  defendants,  were  then,  and  at  all  times  since  have  been,  abundant- 
ly responsible ;  but  Murphy  demanded  and  received  an  indorsement  by 
a  person  named  Harlam,  also  presumably  responsible.  The  defendants 
made  payment  to  Levy  on  the  note  at  different  times  until  they  paid 
it  off.  Some,  if  not  all,  of  those  payments  were  made  after  the  ma- 
turity of  the  note.  The  note  was  not  produced  when  these  payments 
were  made ;  Levy  claiming  that  the  plaintiff's  son,  Charles  H.  Becker, 
who  was  in  his  employ,  had  lost  or  mislaid  the  note  and  it  could  not 
be  found.  The  statement  that  the  note  had  been  lost  or  mislaid  was 
made  in  Charles  H.  Becker's  presence.  Levy  died  in  the  month  of 
April  or  May,  1904,  and  about  two  years  thereafter  the  plaintiff  first 
made  claim  to  be  owner  of  the  note,  asserting  that  she  had  bought  it 
frc»n  Levy  iJirough  the  9ig^cy  of  her  son,  Charles  H.,  and  she  then 
instituted  this  action  for  die  recovery  of  the  amount  for  which  it  was 
given.  The  note  was  never  protested,  and  it  does  not  appear  that  the 
plaintiff  even  required  Levy  to  indorse  it  at  the  time  she  claims  to  have 
boi^ht  it  from  him.  The  learned  trial  court  submitted  three  questions 
to  the,  jury:  First,  did  the  plaintiff  become  the  holder  of  the  note  be- 
fore maturity?  To  this  questicm  the  jury  answered,  "No."  Second, 
did  the  plaintiff  pay  anything  for  the  note?  To  which  the  jury  an- 
swered, "No."  Third,  did  the  plaintiff,  at  or  before  she  became  the 
holder,  have  any  notice  of  any  infirmi^  or  defect  in  the  title  of  the 
prior  bolder,  Charles  Becker,  or  knowlec^e  of  such  facts  that  her  acts 
m  taking  the  instrument  amounted  to  bad  faith  ?  To  which  question 
the  jury  answered,  "Yes."  The  jury  further  found  that  the  note  was 
in  fact  paid  in  full  by  the  defendants,  and  the  learned  court  thereupon 
directed  a  verdict  and  judgment  for  the  plaintiff. 

There  are  many  facts  and  circumstances  connected  with  the  plain- 
tiff's alleged  ownership  of  the  nbCe  which  tend  to  make  such  ownership 
a  proper  consideration  for  the  determination  of  a  jury,  and  the  court 
could  not  dispose  of  the  case  as  involving  only  a  question  of  law. 
While  the  transaction  to  which  the  plaintiff  and  her  son  testify  might, 
perhaps,  possibly  be  true,  it  nevertheless  differs  from  the  usual  and  or- 
dinary commercial  transactions  in  so  many  particulars  as  to  present 
an  issue  of  fact,  aside  from  any  question  as  to  the  credibility  of  wit- 
nesses. The  purchase  of  the  note  was  the  only  transaction  of  the 
kind  in  which  the  plaintiff  had  ever  engaged.  She  claims  to  have 
bought  the  note  at  the  solicitation  of  her  son  in  the  middle  or  latter 
part  of  October,  1903,  and  to  have  paid  for  it  only  the  stun  o£  $1,000. 
The  claim  is  made  that  Levy  needed  money  at  the  time  and  was  will- 
ing to  suffer  the  enormous  loss  suggested  for  the  sake  of  getting  ready 
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cash.  There  is  nothing  in  the  case  to  indicate  why  he  should  not  have 
applied  to  the  makers  for  the  payment  of  the  note  at  a  satisfactory  dis- 
count, or  why  he  could  not  have  procured  a  discount  at  the  bank  at  the 
usual  rate.  The  plaintiff  claims  that  the  payment  for  the  note  was 
made  with  bank  bills  which  she  had  kept  for  15  or  20  years  in  a  tin 
box  in  her  house.  It  appeared,  however,  that  during  that  same  time 
she  had  an  account  in  the  Brooklyn  Savings  Bank  in  her  own  name, 
which  was  opened  in  1891  with  a  deposit  of  $800,  and  from  which 
she  had  drawn  small  sums  from  time  to  time  until  she  had  reduced 
the  account  at  the  time  of  the  trial  to  the  sum  of  $75.48.  When  con- 
fronted with -this  account  at  the  trial,  she  volunteered  the  statement 
that  it  represented  money  for  her  children;  but  it  appeared  that  on 
•examination  before  trial  she  testified  to  the  existence  of  the  account 
without  this  qualification.  The  note  was  not  protested  against  the  in- 
dorser,  although  the  complaint  alleges  that  it  was,  and  no  explanation 
was  made  why  it  was  not  protested,  nor  can  any  good  reason  be  sug- 
gested, unless  it  be  because  Levy  was  still  living  at  the  time  of  the 
maturity  of  the  note. 

Were  there  no  other  unusual  or  suspicious  circumstances  in  the  case 
than  a  claim  to  the  purchase  of  an  unquestionably  good  note,  having 
less  than  six  weeks  to  run,  for  but  a  little  more  than  one-half  its  face 
value,  that  fact  alone  would  have  required  a  submission,  of  the  case  to 
the  jury.  While  it  is  undoubtedly  true  that  a  valid  purchase  of  a  note 
may  be  made  for  less  than  its  value,  the  discrepancy  may  be  large 
enough  to  indicate  falsity  and  bad  faith.  "As  a  general  proposition  it 
may  be  said  that  the  amount  paid  is  otherwise  unimportant  than  as  evi- 
dence to  be  considered  by  the  jury  upon  the  question  of  bona  fides." 
American  &  English  Encyclopedia  of  Law,  vol.  4  (2d  Ed.)  p.  283.  In 
Canajoharie  National  Bank  v.  Diefendorf,  123  N.  Y.  191,  25  N.  E.  402, 
10  L.  R.  A.  676,  it  was  held  that  the  holders  of  negotiable  paper  are  on- 
ly entitled  to  the  benefit  of  the  rule  of  the  commercial  law  which  forbids 
its  validity  being  questioned,  when  they  have  purchased  such  paper  in 
good  faith,  in  the  usual  course  of  business,  before  maturity,  and  for  full 
value.  In  Second  National  Bank  v.  Weston,  172  N.  Y.  250,  257,  64 
N.  £.  949,  951,  the  court  said: 

"The  discount  taken  may  be  so  great  as  to  Impeacb  the  good  faith  of  the 
purchaser,  the  same  as  a  chattel  may  be  bought  at  so  much  under  Its  true 
value  as  to  justly  the  iuference  that  the  purchaser  knew  or  suspected  that  It 
had  been  dishonestly  acquired  by  his  vendor.  Hall  v.  Wilson  [16  Barb.  548] 
baa  been  cited  In  several  later  cases,  but  an  examination  of  those  cases  will 
show  that  there  the  rate  of  discount  was  so  excessive  as  to  warrant  the  In- 
ference of  bad  faith.  In  Canajoharie  Nat  Bank  v.  Diefendorf,  supra,  the 
notes  of  a  perfectly  responsible  maker  were  purchased  at  a  discount  of  from 
15  to  18  per  cent  from  their  face  value.  In  Vosbnrgh  t.  Diefoidorf,  119  N.  T. 
857  [23  N.  Bl  801, 16  Am.  St.  Rep.  836],  the  notes  of  the  same  maker  were  pur- 
chased for  60  per  cent,  of  their  face  value." 

In  the  case  then  under  consideration  by  the  Court  of  Appeals,  the 
rate  of  discount  was  only  8  per  cent.,  and  the  court  held  that  it  was 
not  sufficiently  great  to  predicate  upon  it  any  inference  of  bad  faith. 
The  rule,  however,  was  not  doubted  that  a  discount  might  be  lar^ 
enough  to  predicate  such  inference  upon ;  and  it  seems  to  me  that  m 
this  case  the  discount  of  over  45  per  cent,  was  of  itself  sufficient  to 
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take  the  case  to  the  jury.  When  to  this  great  deduction  in  the  price 
of  the  alleged  purchase  is  added  the  furmer  facts  that  the  purdiase 
was  made  as  an  isolated  transaction,  that  the  sum  of  money  alleged 
to  have  been  paid  for  the  purchase  had  been  kept  uninvested  by  a 
woman  of  scanty  means  for  a  period  of  15  or  20  years,  notwith- 
standing that  during  those  years  she  kept  a  savings  bank  account,  that 
parties  responsible  for  the  debt  were  released  by  lack  of  protest  for  no 
reason  which  can  be  assigned,  and  tiie  purchase  was  concealed  until 
after  the  death  of  the  only  individual  who  could  successfully  challenge 
its  validi^,  the  transaction  must  certainly  be  regarded  as  sufficiently 
unusual  and  suspicious,  and  at  least  so  far  inherentlv  improbable,  as 
to  raise  an  issue  of  fact  for  the  decision  of  a  jury.  The  judgment  and 
order  should  be  reversed. 

Judgment  and  order  reversed  on  reargument,  and  new  trial  granted; 
costs  to  abide  the  event. 

RICH  and  MILLER,  JJ.,  concur. 

BURR,  J.  (dissenting).  A  realignment  was  ordered  in  this  case,  and 
it  devolves  upon  us  to  consider  whether  we  erred  in  the  decision  which 
was  previously  made.  See  129  App.  Div.  611,  113  N.  Y.  Supp.  1053. 
If  we  did,  we  should  welcome  the  opportunity  to  correct  it  On  the 
reargument  the  point  is  made  that  the  case  should  have  been  submit- 
ted to  the  jury  upon  the  question  whether  the  plaintiff  became  a  bona 
fide  holder  of  the  note  in  suit  before  maturity. 

At  the  time  of  the  trial  the  note  was  in  the  possession  of  the  plain- 
tiff. This  raises  a  presumption  that  it  was  transferred  before  maturi- 
ty for  a  valuable  consideration  and  that  the  plaintiff  is  the  lawful  hold- 
er thereof.  Negotiable  Instruments  Law  (Laws  1897.  p.  719,  c.  612) 
§  98;  Newcombe  v.  Fox,  1  App.  Div.  389,  37  N.  Y.  Supp.  294.  Fur- 
dier  evidence  as  to  the  time  and  manner  of  the  acquisition  thereof  was 
elicited  from  the  plaintiff  and  her  son,  Charles  H.  Becker,  who  were 
called  as  witnesses  for  the  defendants.  It  is  urged,  on  the  one  hand, 
that  when  the  defendants  called  these  witnesses  they  vouched  for  their 
credibility  in  general,  and  cannot  now  be  permitted  to  impeach  their 
testimony.  Coulter  v.  American  M.  U.  Express  Co.,  56  N.  Y.  586; 
Nichols  v.  White,  86  N.  Y.  531 ;  O'Doherty  v.  Postal  Tel^raph-Cable 
Ca,  113  App.  Div.  636,  99  N.  Y.  Supp.  351;  Beilcowsky  v.  New  York 
City  Railwaj;  Co.,  127  App.  Div.  644,  111  N.  Y.  Supp.  989.  On  the 
other  hand,  it  is  ur^ed  that,  while  the  general  rule  may  be  as  above 
stated,  when  the  exigencies  of  the  case  require  the  calling  of  an  ad- 
verse party  as  a  witness,  if  there  is  in  the  evidence  such  improbabilities 
or  contradictions  as  fairly  to  raise  a  question  as  to  its  credibility,  then 
it  becomes  the  province  of  the  juiy  to  determine  where  the  truth  lies. 
Becker  v.  Koch,  104  N.  Y.  394, 10  N.  E.  701,  58  Am.  Rep.  516;  Pres't, 
etc.,  of  Manhattan  Co.  v.  Phillips,  109  N.  Y.  383,  17  N.  E.  129 ;  De 
Melt  V.  De  Meli,  120  N.  Y.  485,  490,  24  N.  E.  996,  17  Am.  St.  Rep. 
652. 

Both  propositions  seem  to  us  to  be  correct  There  is  a  distinction 
between  impeachment  and  contradiction.   Impeachment  attacks  a  wit- 
ness' b(»ies^ ;  cohtradiction,  his  accuracy.  A  witness  may  be  contra- 
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dieted  by  other  witnesses  or  by  circumstances.  His  own  testimony  as 
to  essential  facts  in  the  controversy  may  so  vary  in  different  portions 
thereof,  or  may  be  so  inherently  improbable,  that  it  may  be  deemed 
thereby  contradicted.  A  witness  may  be  truthful,  in  the  sense  that  he 
desires  to  tell  the  truth,  but  inaccurate,  and  for  that  reason  his  testi- 
mony may  not  be  in  accord  with  the  facts.  But,  even  where  a  party 
is  called  as  a  witness  in  his  own  behalf,  if  there  is  nothing  to  contradict 
or  discredit  his  testimony,  his  evidence  cannot  be  disregarded.  A  fair 
argument  must  be  made  against  the  probability  of  a  story  before  it  pre- 
sents a  question  for  the  jury.  Gordon  v.  Ashley,  191  N.  Y.  186,  83 
N.  E.  686;  Hull  v.  Littauer,  163  N.  Y.  569,  57  N.  E.  102;  Second 
Nat.  Bank  v.  Weston,  172  N.  Y.  250,  64  N.  E.  949.  Much  more  must 
this  be  the  case  when  his  adversary  calls  him,  for  he  thereby  asserts 
his  confidence  that  he  intends  to  tell  the  truth. 

We  propose,  therefore,  to  consider  the  question  whether,  upon  a 
review  of  all  the  competent  evidence  in  the  case,  there  is  a  fair  con- 
flict of  testimony  as  to  when  and  for  what  consideration  the  plaintiff 
became  the  ovnxr  of  the  note  in  suit  When  this  question  is  correctly 
answered,  the  case  is  solved,  because,  if  the  plaintiff  acquired  the  note 
before  maturity  and  in  good  faith,  payment  to  the  former  holder 
thereof  is  no  defense.  If  she  acquired  it  after  maturity,  she  became 
the  mere  assignee  of  a  chose  in  action,  and  payment  to  her  assignor 
without  notice  of  her  claim  would  be' a  good  payment.  We  have  used 
the  expression  "competent  evidence,"  because  a  part  of  the  testimony 
offered  by  the  defendants  related  to  personal  transactions  between 
them  and  David  Levy,  now  deceased,  throi^h  whom  the  plaintiff  claims 
title.  Such  testimony  was  clearly  incompetent.  Code  Civ.  Proc  § 
829.  It  was  properl3r  and  seasonably  objected  to.  the  objection  was 
overruled,  and  plaintiff  excepted.  There  was  also  some  testimony 
elicited  by  the  defendants  of  declarations  made  by  the  plaintiff's  son, 
but  not  in  her  presence,  from  which  the  defendants  seek  to  draw  the 
inference  that  David  Levy  had  never  parted  with  the  title  to  the  note. 
This  was  also  received  against  plaintiff's  objection,  and  an  exception 
to  the  admission  of  the  evidence  was  duly  taken.  This  was  also  in- 
competent; for,  if  it  be  conceded  that  Charles  H.  Becker  acted  for 
his  mother  in  connection  with  the  purchase  of  the  note,  his  agency 
then  terminated,  and  she  could  not  be  bound  by  subsetjuent  declarations 
of  his,  hostile  to  her  interest.  There  is  no  suggestion  that,  if  these 
objections  had  been  sustained,  the  defendants  could  have  overcome  the 
difficulty  by  the  introduction  of  other  evidence.  Therefore,  in  deter- 
mining the  correctness  of  the  disposition  of  this  case  by  the  learned 
trial  court,  such  testimony  should  be  disregarded. 

Starting  with  the  presumption  in  plaintiff's  favor  from  he^ posses- 
sion of  the  note,  unless  there  is  con^tent  evidence  to  overcome  this 
presumption,  judgment  must  go  for  the  plaintiff.  Construing  the  tes- 
timony most  favorably  to  the  defendants,  it  appears  that  the  note  was 
dated  October  6,  1903,  was  payable  two  months  after  date,  and  was 
for  $1,825.  About  three  weeks  afterwards  it  was  seen  in  the  posses- 
sion of  David  Levy.  Charles  H.  Becker,  the  plaintiff's  son,  was  in  his 
employ.  Before  the  note  became  due,  David  Levy,  at  one  time  the 
owner  and  holder  thereof,  was  in  need  of  money.   He  was  endeavor- 
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ing  to  collect  something  fr(»n  the  defendants  on  account  of  the  note 
before  its  maturity.  About  the  middle  of  October,  1903,  plaintiff's 
son  told  her  that  Levy  needed  money,  and  that  if  she  would  give  him 
$1,000  for  this  note  she  could  have  it.  She  had  $1,000  in  cash  in  a 
tin  box  in  her  house,  which  she  bad  been  accumulating  for  a  long  peri- 
od of  years.  She  gave  it  to  her  son,  who  afterwards  handed  her  the 
note.  A  short  time  afterwards,  and  about  the  time  of  its  maturity, 
he  tocrfc  it  from  her  for  a  few  days,  then  returned  it  to  her,  and  she 
has  ever  since  had  it  in  her  possession.  David  Levy  died  by  his  own 
hand  April  24,  1904.  Although  there  was  an  indorser  upon  the  note, 
it  was  not  protested  when  it  became  due,  and  no  action  was  begun  to 
enforce  payment  thereof  until  April,  1906.  The  defendant  Frieda 
Hart  during  the  entire  time  was  the  owner  of  valuable  property  in  the 
city  of  New  York.  This  was  fdaintiffs  first  and  only  note  transaction, 
and  she  was  evidently  a  person  of  limited  intelligence  and  education. 
Between  October  1,  1891,  and  Marcb,  1907,  the  plaintiff  had  on  de- 
posit to  her  credit  in  the  Brooklyn  Savings  Bank  a  small  sum  of 
money.  At  no  time  did  this  credit  exceed  the  sum  of  $800.  The  last 
deposit  was  made  in  January,  1902;  but  drafts  in  the  meantime  had 
reduced  the  account  so  that  the  balance  was  only  about  the  sum  of 
$600.  After  that  date  drafts  were  made  from  time  to  time,  so  that 
in  March,  1907,  only  $75  remained.  Upon  the  trial  she  stated  that 
this  money,  although  standing  in  her  name,  really  belonged  to  her 
children,  la  her  examination  before  trial  she  omitted  to  state  that 
fact,  although  she  says  that  her  attention  was  not  then  called  to  it.  nor 
vrsis  she  asked  about  it. 

This  fairly  summarizes  all  of  the  evidence  in  the  case  relative  to  the 
transfer  of  the  note  that  was  properly  received.  Suppose  that,  after 
the  plaintiff  had  put  the  note  in  evidence  and  had  rested,  the  defend- 
ants had  called  the  plaintiff  as  a  witness  and  had  asked  her  four  ques- 
tions: First,  "When  did  you  acquire  this  note?"  and  she  had  an- 
swered, "About  three  weeks  after  its  date;"  second,  "What  did  you 
pay  for  it?"  and  she  bad  answered,  "One  thousand  dollars;"  third, 
"Where  did  you  obtain  the  money?"  and  she  had  answered,  "From  a 
tin  box  which  I  kept  in  my  house  where  I  had  been  accumulating  it  for 
a  long  period  of  years;"  and,  fourth,  "Has  the  note  ever  since  been  in 
your  possession  ?  and  she  had  answered,  "Yes,  except  for  a  few  days 
at  about  the  date  of  its  maturity,  when  my  son  had  it" — and  then  had 
rested.  Would  any  one  pretend  that  such  evidence  was  sufficient  to 
overcome  the  presumption  that  arose  from  the  possession  of  the  note? 
Yet  that  is  all  there  is  in  this  case. 

Evidmce  was  also  received  that  subsequently  to  October,  1903,  the 
defendants  paid  to  David  Levy  in  various  installments  the  entire  bal- 
ance then  remaining  unpaid  upon  said  note.  This  evidence  was  in- 
competent under  section  829  of  the  Code,  and  was  received  upon  an  un- 
dertaking on  the  part  of  the  defendants  to  connect  the  plaintiff  with 
knowledge  thereof.  There  was  no  evidence  to  that  effect.  But,  if  it 
had  been  properly  admitted,  the  concession  is  important  that  at  the 
time  these  payments  were  made  the  defendant  Levy  did  not  produce 
the  note,  and  that  the  defendants  did  not  see  it.  It  is  suggested  that 
the  pkuntiff's  son  may  have  stolen  the  note  from  Levy's  possession,  or 


Digitized  by  Google 


276 


120  mnr  tobx  suPFLSMoniT. 


(Sup.Ct 


extracted  it  from  his  papers  after  his  death,  and  is  now  attempting  to 
collect  the  same  in  his  mother's  name.  It  seems  to  us  a  much  more  rea- 
sonably suggestion  that  Levy  did  obtain  from  her  $1,000  upon  the 
note,  and  desired  to  conceal  ^at  fact  from  the  defendants,  as  he  was 
then  in  need  of  money,  and  before  its  maturity  was  seeking  to  obtain 
payments  from  them  on  account  of  it  This  would  also  explain  why 
the  note  was  not  protested.  Levy  knew  that  the  makera  were  perfect- 
ly good,  and  he  did  not  wish  them  to  know  that  the  note  had  been 
transferred.  Probably  he  intended  to  repay  the  plaintiff  the  money 
which  he  had  obtained  from  her,  at  some  future  time,  get  back  the 
note,  and  deliver  it  up  to  the  defendants.  His  clerk,  the  plaintiff's 
son,  was  endeavoring  to  aid  him  in  his  purpose,  which  was  never  ful- 
filled, because  of  his  death  shortly  after. 

Upon  that  theory,  every  circimistance  which  the  defendants  claim  is 
suspicious  would  be  fully  explained.  The  statement  that  plaintiff  had 
$1,000  in  cash  in  her  house  is  not  so  contrary  to  experioice  that  this 
fact  alone  would  raise  an  issue.  When  it  is  sought  to  prove  a  fact 
by  circumstantial  evidence,  and  the  circumstances  point  as  much  to  the 
nonexistence  as  to  the  existence  of  the  fact,  or  point  in  neither  di- 
rection, the  fact  must  be  deemed  not  proven.  Cordell  v.  N.  Y.  Cen- 
tral and  Hudson  R.  R.  R.  Co.,  75  N.  Y.  330.  But  the  rejection  of  the 
whole  of  the  testimony  of  Mrs.  Becker  and  her  son  would  not  warrant 
the  jury,  in  the  absence  of  any  other  evidence,  in  basing  an  affirmative 
finding  of  fact  upon  4he  assumed  falsi^  of  such  evidence  to  the  con- 
trary. Kirby  v.  D.  &  H.  C  Co.,  20  App.  Div.  473,  46  N.  Y.  Supp. 
777 ;  Hankinson  v.  Vantine,  152  N.  Y.  20, 46  N.  £.  292.  In  the  Kirby 
Case  the  court  say: 

"A  party  upon  whom  It  1b  incumbent  to  prove  an  allied  fact  cannot  call  his 
adversary  as  a  witness  as  to  that  fact,  elicit  testimony  from  him  to  the  effect 
that  muA  alleged  fact  has  no  existence,  and  then  call  npon  the  Jury  to  dis- 
credit the  evidence  of  sudi  adversary  simple  because  he  is  Interested  as  a 
party,  and  to  base  upon  the  assumed  falsity  of  his  evidence  an  afflrmattve 
finding  oC  the  existence  of  such  alleged  fact,  without  any  other  evidence  of  Its 
existence,  or  from  which  It  may  be  InferrecL" 

To  submit  the  question  of  plaintiff's  bona  fide  ownership  of  this  note 
to  the  jury  would  be  to  permit  them  arbitrarily  to  find,  without  any 
evidence  to  support  it,  that  the  plaintiff  was  not  the  holder  of  the  note 
in  due  course  for  value.  This  may  not  be  done.  Gordon  v.  Ashley, 
6Upra.  While  it  may  be  unfortunate  for  the  defendants  if  they  have  to 
pay  the  note  a  second  time,  they  are  certainly  chargeable  with  want  of 
ordinary  business  prudence  if  the^  did  make  payments  on  the  note 
without  insisting  upon  the  production  thereof. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs. 

JENKS,  J.,  concurs. 
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(U  MlM.  Berp.  645.) 

PA6B  et  al.  T.  CARTON  et  al. 
(d^  Court  of  New  Yatk,  Trial  Tram.  October,  1900:) 
Bahickuptct  (I  887*)— OcatPOsmoR— Detaxtlt  or  Debtobs— Bzaan  ov  Oid- 

IT0B8. 

A  CMDposltlon  agreement  between  Insolvent  debtors,  against  whom  a 
petition  In  bankroptc?  has  beok  filed  and  for  whom  a  recelrer  has  been 
appointed,  and  their  credltort,  on  the  execatloii  of  which  the  bankmptcy 
proceedings  are  dlamlaaed.  and  under  the  terms  of  which  the  creditors 
agree  to  acce^it  40  per  cent  of  Qietr  dalms,  does  not  iwerent  actions  on  the 
original  claims  by  the  creditors,  on  the  debtors'  default  In  the  payment  of 
the  notes  given  under  the  composition  agreonent 

[Ed.  Note^For  other  cases,  see  Bankruptcy,  Dec.  Dig.  |  387.*] 

Action  by  Edward  D.  Page  and  others  agaitist  Andrew  B.  Carton 
and  others.  Judgment  for  plaintiffs. 

James,  Schell  &  Elkus  (Jos.  M.  Boskauer,  of  counsel),  for  plaintiffs, 
(^insbuig  &  Solomon  (I.  Gainsbui^,  of  counsel),  for  defendants. 

GREEN,  J.  This  is  an  action  to  recover  the  sum  of  $1,785.13  for 
goods  sold  and  delivered.  The  answer  admits  the  sale  and  delivery, 
and  sets  forth  as  a  defense  to  the  action  that  certain  proceedings  were 
instituted  in  bankruptcy  against  the  defendants,  under  and  by  virtue 
of  which  a  receiver  was  appointed  of  their  property;  that  thereafter 
a  composition  agreement  was  entered  into  between  the  defendants  and 
all  of  their  creditors ;  and  that  subsequently  thereto,  by  mutual  con- 
sent, and  after  the  execution  of  the  composition  agreement,  all  pro- 
ceedings in  bankruptcy  were  dismissed,  the  receiver  discharged,  and 
the  defendants'  property  returned  to  them.  The  provisions  of  the 
onnposition  agreement  are  important  in  the  issue  involved  in  this  ac- 
tion, and  those  pertinent  thereto  are  as  fellows : 

**W^  tte  undersigned,  creditors  of  Andrew  B.  Oarton  and  Lawrence  A.  Car- 
ton, beretctfore  doing  bnsloess  under  the  firm  name  of  A.  B.  Carton  A  Co.,  do 
bmeby  agree  to  and  with  each  other  to  acc^t,  for  each  and  every  dollar  said 
firm  owes  or  Is  Indebted  unto  ne,  the  earn  of  forty  (40)  per  cent,  the  same  to 
be  received  by  us  In  fuU  Batlsfactlon,  compromise,  and  discharge  of  our  sev- 
eral and  reqtectlre  claims  and  demands  against  said  firm,  and  which  shall  be 
paid  to  OS  as  follows:  Twenty  (20)  per  cent  thereof  In  cash,  and  twenty  (SO) 
per  cent  to  be  evidenced  by  the  promlasory  notes  of  the  >ald  firm,  payable 
within  foar  months  and  eight  months,  respectlTely.  •  •  *  " 

The  20  per  cent  cash  payment  was  made,  and  notes  for  the  remain- 
ing 20  per  cent,  were  duly  executed  and  delivered,  pursuant  to  the 
terms  of  the  composition  agreement.  At  the  maturity  of  the  notes 
defendants  defaulted  in  their  agreement,  and  plaintiffs  now  sue  upon 
the  original  claim  for  goods  sold  and  delivered,  giving  credit  to  the 
defendants,  as  and  for  a  payment  on  account,  for  the  20  per  cent,  re- 
ceived under  the  composition  agreement.  The  defendants,  however, 
insist  that  the  plaintiffs  are  estopped  from  proceeding  upon  their 
original  claim,  having  entered  into  the  composition  agreement,  and 
havii^  accepted  the  20  per  cent,  cash  and  20  per  cent,  notes,  and 
claim  that,  even  though  the  notes  are  unpaid,  plaintiffs'  recourse  is  as 
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to  the  amount  of  the  notes  unpaid,  and  that  default  in  their  payment 
did  not  revive  the  original  debt.  All  the  facts  are  conceded  and  the 
case  was  submitted  to  the  court  without  a  jury  upon  questions  of 

law  alone. 

The  composition  agreement  provides  that  the  plaintiffs  agree  to 
accept  for  each  dollar  owed  to  them  by  the  defendants  the  sum  of  40 
per  cent.,  the  same  to  be  received  in  full  discharge  of  their  claim,  and 
to  be  paid  20  per  cent,  in  cash  and  20  per  cent,  to  be  evidenced  by  the 
promissory  notes  of  the  defendants,  payable  within  four  and  eight 
mondis,  respectively.  I  am  of  die  opinion  that  the  proper  interpreta- 
tion of  the  language  of  this  ag^reement  declares  the  intention  of  the 
parties  to  be  that,  when  the  40  per  cent,  of  the  amount  of  the  claim 
is  paid,  then,  and  not  otherwise,  will  there  be  a  discharge  of  the  origi- 
nal obligation  caused  by  compliance  with  the  terms  of  the  composition 
agreement.  I  am  unable  to  agree  with  the  contention  of  counsel  for 
the  defendants  that  the  giving  of  the  notes  for  20  per  cent.,  as  provided 
by  the  agreement,  and  ntt  agreement  of  the  20  per  cent  cash  of  itself 
wiped  out  the  original  claim  and  relegated  plaintiffs  to  their  action 
on  the  composition.  Had  the  defendants  complied  in  all  respects  with 
the  terms  and  provisions  of  the  composition,  there  is  no  question  but 
that  plaintiffs'  rights  and  remedies  would  be  confined  to  those  arising 
within  such  composition  agreement,  and  not  otherwise,  and  that  they 
could  not  sue  upon  the  original  contract.  The  notes  for  20  per  cent, 
under  the  composition  agreement  were  not  accepted  as  payment. 
Those  notes  were  simply  given  as  evidence  of  the  intention  to  pay  the 
remaining  20  per  cent,  in  cash  within  four  and  eight  months,  respec- 
tively; for  the  agreement  provides  that  the  plaintiffs  agreed  to  take 
40  per  cent,  of  the  debt,  to  be  received  in  full  discharge  of  the  debt  and 
to  be  paid  as  described  in  the  agreement.  The  only  method  of  which  I 
am  aware  of  paying  a  debt  is  by  paying  it,  or  releasing  or  satisfying  the 
claim,  or  by  an  accord  and  satisfaction,  or  by  novation ;  and  it  would 
create  a  novel  situation  if  a  debtor  were  able  to  execute  his  note  and 
present  it  to  the  creditor,  default  in  payment,  and  then,  in  answer  to 
^e  creditor's  claim,  say  the  claim  is  paid  hy  my  notes,  even  though  the 
notes  were  worthless. 

This  method  of  relief  from  the  payment  of  debt  sug^sted  by  de- 
fendants' contention  savors  of  Micawber  in  Dickens'  David  Copperfield, 
who,  when  pressed  by  his  creditors,  with  lavish  hand  gave  his  multifar- 
ious worthless  notes  of  hand,  and  then  gleefully  exclaimed:  "Thank 
goodness,  that  is  paid!"  The  notes  given  by  the  defendants  herein 
were  their  own  unindorsed  notes,  and  the  law  of  this  state  has  been  for 
many  years  well  settled  that  where  debtors  fail  to  carry  out  the  terms 
and  provisions  of  a  composition  agreement  the  original  debt  is  revived. 
Dale  V.  Fowler,  12  How.  Prac.  462 ;  Matter  of  Reunan,  13  N.  B.  R. 
128,  Fed.  Cas.  No.  11,676 ;  Matter  of  Leipziger,  18  N.  B.  R.  264,  8 
Daly,  78 ;  Ransom  v.  Geer  (C.  C.)  12  Fed.  607.  In  the  case  of  Conk- 
ling  V.  King,  10  Barb.  375,  the  court  said : 

"The  law  Is  well  established  that  the  acceptance,  by  a  creditor,  of  the  note 
of  a  third  person.  In  full  satisfaction  of  an  existing  debt,  is  an  extinguishment 
of  the  original  indebtedness,  thongh  the  note  so  taken  Is  for  a  less  sum  than 
the  whole  debt" — citing  Boyd  t.  Hitchcock,  20  Johns.  10,  11  Am.  Dec.  247;  Le 
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Page  T.  McGrea,  1  Wend.  172, 19  Am,  Dec.  469 ;  K^logg  t.  Richards,  14  Wend. 
116;  rilibto  V.  Lamed,  21  Wend.  4fi0;  Dvans  t.  W6U8,  22  Wend.  841;  5  Term 
B.  Die. 

law  la  otherwise  where  the  note  of  the  debtor  himself  Is  taken." 
Hacbes  T.  Wheeler.  8  Cow.  79;  Booth  t.  Smith,  3  Wend.  68. 

I  have  examined  carefully  the  voluminous  brief  of  defendants'  coun- 
sel and  each  and  every  case  therein  cited,  and  I  regret  to  be  cc»npelled 
to  state  that  not  a  single  case  cited  bears  upon  the  point  involved  in 
the  case  at  bar.  The  cases  cited,  however,  sustain  the  well-known 
pr(^>osition  that  when  debtors  conform  in  all  respects  to  the  composi- 
tion agreement,  and  comply  with  all  the  provisions  thereof,  if  entered 
into  with  good  faith  by  all  the  parties,  the  debtors  are  discharged  from 
the  original  debt,  and  the  statement  contained  in  defendants*  brief, 
that  "aU  the  defendants  were  called  upon  to  perform,  in  order  to  ef- 
fectuate the  agreement,  was  to  pay  the  cash  and  deliver  the  notes. 
The  agreement  having  been  carried  out  by  the  defendants,  it  operates 
as  a  release  to  them  of  the  original  debt" — and  citii^  immediately 
thereunder  a  case  in  the  Court  of  Appeals  which  absolutely  fails  to 
sustain  the  proposition,  is  manifestly  unfair  to  the  court. 

The  disposition  I  am  about  to  make  of  this  case,  upon  the  conceded 
facts^  obviates  the  necessity  of  passing  upon  the  report  of  William 
Allen,  Efflj.,  special  master  of  the  United  States  District  Court,  South- 
em  District  of  New  York,  and  the  order  duly  made  and  entered  there- 
cm,  upon  the  theory  of  res  adjudicata,  and  the  same  are  excluded. 

Counsel  for  the  defendants  advert  to  the  fact  in  their  brief  that  the 
notes  given  by  the  defendants  under  the  compromise  agreement  and 
unpaid  were  not  tendered  in  court,  nor  surrendered  to  the  defendant, 
notwithstanding  the  fact  that  the  notes  were  filed  with  the  court  for 
surrender.  There  is  no  doubt  that  such  note  must  be  surrendered  or 
tendered  upon  the  trial  (Booth  v.  Smith,  3  Wend.  68);  but,  if  any 
question  is  to  be  raised  upon  that  point,  I  will  reopen  the  case  for  the 
purpose  of  permitting  that  to  be  done,  as  I  do  not  propose  to  have  a 
technical  objection  interfere  with  nor  jeopardize  the  rights  of  any  liti- 
gant, if  in  my  power  to  prevent. 

After  an  examination  of  the  facts  and  the  law  in  this  c^se,  I  am  of 
the  opinion  that,  defendants  having  failed  to  make  payment  of  the 
notes  given  under  the  composition  agreement,  the  original  debt  is  re- 
vived. The  defendants  are  entitled  to  credit  upon  the  original  claim 
for  the  amount  of  the  20  per  cent  paid  cash,  and  the  plaintiffs  are 
entitled  to  judgment  for  $1,785.13,  with  interest.  Let  judgment  be 
entered  aocordingiy. 

Judgment  a^rdingly. 
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(64  Misc.  Rep.  967.) 

8SBT0SS  T.  CITZ  OF  AUSTBBDAll 

(Mtrntgomery  Oonnty  Conrt.   October,  lOOOi) 

Bsnwn  Q  4^) — Detjpjtivb  BBiDGES-IjiABii.trr  of  Citt— EvniEircB. 

In  an  action  against  a  city  for  injuries  caused  by  alleged  defects  In  a 
bridge,  eridaice  held  to  sustain  Judgment  for  plainttA 

[Bd.  Note^For  otbor  cases,  see  Bridges,  Coit.  Dig.  i  119;  Dea  Dig.  | 
46.»1 

Appeal  from  Justice  Court. 

Action  by  Earl  V.  Servoss  against  the  City  of  Amsterdam.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  Afiirmed. 

Christopher  J.  Heffeman,  for  appellant 
Walter  I.  Hover,  for  respondent. 

MOORK,  J.  This  is  an  appeal  from  a  judgment  for  $50  damages 
and  $9.80  costs,  in  all  $59.80,  rendered  in  justice's  court  upon  the  ver- 
dict of  a  juiy. 

Plaintiff  was  driving  across  a  bridge  in  die  defendant  city  with  a 
horse  weighing  about  1,000  pounds,  and  in  a  cutter.  The  r^ht  fore 
leg  of  the  horse  went  through  a  plank  in  the  bridge,  and  the  horse  was 
injured.  At  the  time  of  the  accident  the  horse  was  walking.  The  date 
was  January  16,  1909,  and  there  was  a  little  snow  and  ice  on  the 
bridge.  The  bridge  was  broad  enough  for  conveyances  to  pass  each 
other,  but  only  one  track  was  used  in  winter.  The  bridge  was  in  a 
thinly  settled  part  of  the  city.  The  plaintiff  had  crossed  the  bridge 
every  day  for  several  years,  sometimes  several  times  a  day,  crossing  at 
times  on  foot  and  at  times  with  horse.  The  bridge  had  been  replanked 
by  the  city  in  the  summer  of  1905;  three-inch  hemlock  planks  being 
used.  The  contractor  who  replanked  the  bridge  for  the  city  testified 
that  such  a  bridge  of  hemlock  ought  to  last  about  four  years. 

About  a  month  before  the  accident,  or  in  the  late  fall  or  early  winter, 
a  new  plank  was  put  in  the  bridge  by  the  city,  such  new  plank  adjoin- 
ing the  one  through  which  the  plaintiff's  horse  subsequently  fell,  as 
stated.  The  evidence  upon  the  trial  relating  to  the  condition  of  the 
bridge  was  confined  by  the  court  below  quite  strictly  to  the  condition 
of  the  plank  through  which  plaintiff's  horse  fell,  and  this  new  plank 
adjoining  it;  evidence  as  to  the  general  condition  of  the  rest  of  the 
bridge  being,  in  the  main,  excluded. 

The  plaintiff  called  a  Mr.  Strevy,  who  testified  that  he  knew  about 

when  this  new  plank  was  put  on.  He  was  asked  this  question : 

*'Q.  Did  yoa  communicate  to  the  city  <HDcial8  in  reference  to  tbe  omditlon 
of  the  plank  prior  to  tbe  putting  cm  of  ttiis  new  plank?" 

This  was  objected  to  by  the  defendant,  on  the  ground,  among  others, 

that  it  did  not  relate  to  the  particular  plank  through  which  plaintiff's 

horse  fell.  The  attorney  for  the  plaintiff  then  stated : 

"I  ofTer  this  evidence,  the  testlmOTir  of  Mr.  Strary,  for  the  purpose  of  show- 
ing that,  when  the  plank  adjoining  the  plank  In  queatlon  broke  through  In  the 
fall,  be  notified  the  city  authorities  of  that  fact,  and  as  being  evidence  of  ac- 

•For  oUiar  cum  m«  Mune  topto  ft  S  Hmisas  la  Dec.  ft  Am.  Dig*.  18(r7  to  data,  ft  Rop'r  ladtut 
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tnal  notice  of  ttae  condition  of  tiie  flooring  of  the  bridge  In  general  and  tbe 
adjoining  planks  In  particular." 

The  objection  of  the  defendant  was  sustained,  and  the  evidence  not 

admitted.  If  the  plaintiff  could  have  established  that  the  city  was 
given  notice  that  the  bridge  was  defective  and  out  of  repair  in  the 
very  locality  where  the  accident  subsequently  occurred,  and  in  the 
adjoining  plank,  it  would  seem  that  he  should  have  been  allowed  to  do 
so.  A  requirement  that  the  notice  of  defective  conditions  given  the 
city,  to  be  effectual,  must  be  directed  to  the  particular  plank  or  include 
the  particular  plank  which  subsequently  gives  way,  resulting  in  the 
accident,  is,  it  would  seem,  entirely  too  stringent  and  not  exacted  by 
the  law. 

However  that  may  be,  it  is  clear  that  the  city  authorities  knew  of 
the  condition  of  the  adjoining  plank,  because  Mr.  Casler,  an  assistant 
street  commissioner,  went  and  put  the  new  plank  in  prior  to  the  acci- 
dent. Mr.  Casler  testified  that  at  the  time  he  put  in  the  new  plank  he 
noticed  the  other  planks,  and  that  they  were  in  safe  condition,  being 
worn  away  about  one-quarter  or  three-quarters  of  an  inch.  The  evi- 
dence very  dearly  shows  that  the  plank  through  whidi  the  plaintiffs 
horse  fell  had  been  worn  away,  some  witnesses  testifying  an  inch,  some 
less.  It  furtiier  appears  that  at  the  partiailar  point  where  the  leg  of 
the  horse  went  through  it  was  worn  down  to  a  pocket,  and  this  went 
through,  leaving  an  opening  in  the  plank  18  inches  long  and  6  or  7 
inches  wide. 

It  seems  hardly  possible  that  the  assistant  street  commissioner  could 
have  put  down  the  adjoining  new  plank  without  noticing  the  general 
condition  of  the  plank  through  which  the  horse  afterward  fell,  or  with- 
out observing  the  pocket  referred  to,  if  there.  He  says  that  he  did 
notice  the  planks  on  the  bridge ;  and,  although  he  characterized  them 
as  being  in  a  safe  condition,  the  lesult  shows  that  this  one,  with  the 
pocket  in  it,  was  not.  The  opinion  of  the  assistant  street  commissioner 
that  the  pdanks  were  in  a  safe  condition  did  not  render  the  bridge  any 
less  dangerous.  Whether  or  not  the  bridge  was  dangerous  and  should 
have  been  repaired  was  a  question  to  be  determined  by  the  jury,  not 
by  the  opinion  of  the  street  commissioner ;  and  his  failure  to  observe 
its  dai^rous  condition,  if  in  fact  it  existed  and  was  apparent,  is  not 
a  defense  to  the  dty.  GoodfcUow  v.  City  of  New  York,  100  N.  Y.  15, 
2  N.  E.  462. 

It  is  true  that  the  city  is  not  an  absolute  insurer  of  the  safety  of 
its  streets  and  bridges,  but  it  does  owe  the  public  a  duty  in  reference 
to  the  care  of  them.  The  law  imposes  upon  municipal  corporations 
the  duty  of  guarding  against  such  dangers  as  can  or  ought  to  be  an- 
tidpated  or  foreseen  in  the  exercise  of  reasonable  prudence  or  care. 
The  duty  of  inspectii^  the  streets  is  as  much  a  part  of  the  duty  of  a 
municipal  corporation  as  that  of  repairing  the  streets  when  such  an 
inspection  reveals  a  condition  requiring  repair;  and,  if  it  appears  either 
that  such  corporation  knew  of  the  defect  and  neglected  to  repair  it,  or 
neglected  to  inspect  and  thus  failed  to  know  the  condition  and  to  make 
Uie  repairs,  there  is  negligence  that  will  sustain  a  recovery.  Smith  v. 
City  of  New  York,  17  App,  Div.  438,  45  N.  Y.  Supp.  239;  Brewer  v. 
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City  of  New  York,  31  App.  Div.  247,  52  N.  Y,  Swpp.  865.  The  city 
does  not  fill  the  measure  of  its  responsibility  by  acting  simply  when  it 
has  actual  notice,  but  owes  the  public  the  duty  of  active  vigilance. 
Pomfrey  v.  Village  of  Saratoga  Springs,  104  N.  Y.  459-465, 11  N.  E.  - 
43.  As  Judge  E£u*l  says  in  Todd  v.  City  of  Troy,  61 N.  Y.  506-609 : 

"It  is  the  duty  of  the  municipal  authorities  to  exercise  an  active  vlidlance 
orer  the  streets ;  to  see  that  they  are  kept  In  a  reasonably  safe  condition  for 
public  travd.  They  cannot  told  tlielr  arms,  •  *  *  and  my  th«y  bare  no 
notice." 

A  municipal  corporation  is  not  always  liable  for  accidents  caused  by 
slight  defects  in  its  streets  or  sidewalks,  as,  for  instance,  broken  flag- 
stones, depressions  caused  by  pieces  of  stones  being  chipped  out,  ruts 
in  flagging  or  pavement  caused  by  heavy  trucking — defects  so  slight 
as  not  to  suggest  to  the  mind  of  an  ordinarily  careful  and  prudent  man 
that  ihty  were  dai^rous.  Such  defects  might  continue  indefinitely 
and  no  accident  occur,  and  to  require  the  municipality  to  guard  against 
them  would  not  be  practical.  The  present  case,  however,  presents  no 
such  situation.  A  bridge  forming  part  of  a  public  highway  in  a  city 
is  subjected  to  constant  strain  and  wear.  The  planks  upon  it  must  in- 
evitably wear  out.  At  most  they  can  last  but  a  few  years. 

When  a  duty  is  imposed  by  law  upon  a  public  officer  or  municipal 
corporation  of  keeping  a  structure  in  repair,  it  involves  the  exercise  of 
a  reasonaUe  degree  of  watchfulness  in  ascertsuning  the  condition  of 
such  structure  from  time  to  time;  and,  where  this  is  omitted,  such 
ofHcer  or  corporation,  is  liable  for  damages  resulting  from  dilapidation 
of  the  structure,  which  is  an  ordinary  result  of  its  use  and  which 
would  have  been  disclosed  by  an  examination.  No  notice  of  the  de- 
fect is  necessary  in  such  case  to  fix  the  liability.  McCarthy  v.  City 
of  Syracuse,  46  N.  Y.  194;  Gravey  v.  City  of  New  York,  117  App. 
Div.  773, 102  N.  Y.  Supp.  1010;  Talcott  v.  Oty  of  New  York,  58  App. 
Div.  514,  69  N.  Y,  Supp.  360;  Schumacher  v.  City  of  New  York,  166 
N.  Y.  103,  107,  59  N.  E.  773.  It  is  not  necessary  for  tiie.plaintiff 
to  invoke  the  maxim,  "res  ipsa  loquitur,"  nor  to  consider  whether  the 
same  is  applicable.  It  was  for  the  jury  to  say,  under  all  the  circum- 
stances, whether  the  city  was  negligent ;  and  their  finding  in  favor  of 
the  plaintiff  is  conclusive.  Dexter  v.  Vill^  of  Fulton,  86  Htm,  433, 
436,  33  N.  Y.  Supp.  901;  Hart  v.  Hudson  River  Bridge  Co.,  80  N. 
Y.  622. 

The  plaintiff  knew  prior  to  the  accident  that  at  the-  place  where  it 
occurred  the  planks  were  getting  worn,  yet  it  does  not  appear  that  he 
knew  of  any  hole  or  pocket  in  this  plank  or  that  the  bridge  was  un- 
safe. He  was  proceeding  carefully  at  the  time  of  the  accident,  and  it 
was  fairly  within  the  province  of  the  jury  to  say  whether  any  contrib- 
utory negligence  shotild  be  imputed  to  him. 

The  judgment  should  be  affirmed,  with  costs  to  the  respondent 

Judgment  affirmed,  with  costs. 
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McDonald  t.  kansi. 

(Oswego  Oannty  Court   October,  1908.) 
Attobhet  avd  Oukkt  n  60*) — BuspnrnoN  or  Aitobetzt— AtnHoiiTr  io  Act 

XR  COUBT. 

Where,  after  appeal  from  a  Judgment  for  plaintiff  In  a  justice  conrt, 
the  attorn^  for  plaintiff  was  suepffiided  from  practice,  and  plaintiff  neg- 
lected to  ai^Int  another  attorney  and  his  complaint  was  dismissed  on 
his  defanit,  the  suspended  attorney  whose  only  tnterest  In  ttafi  cause  at 
actko  was  an  attorney's  11^  had  no  authority  to  more  to  set  asldo  the 
Judgment  and  open  tho  default 

EBL  Note^For  other  cases,  see  Attorney  and  Client,  Dec;  Dig.  |  60.*] 
Appeal  from  Justice  Court. 

Action  by  John  McDonald  against  James  Kane.  Judgment  for 
plaintiff  before  a  justice,  and  defendant  appealed.  From  an  order  tak- 
en     default,  defendant  appeals.  Denied. 

Harry  M.  Stacey,  for  appellant. 
W.  H.  Gatdineir,  for  respondent 

ROWE,  J.  This  action  was  commenced  in  Justice's  Court  and  a 
jm^mait  rendered  in  favor  of  said  plaintiff  against  the  defendant  from 
which  the  defendant  appealed  to  the  County  Court  for  a  new  trial  on 
the  24th  day  of  August,  1906. 

On  the  15th  day  of  September,  1906,  W.  H.  Gardineir,  then  a  prac- 
ticing attorney  and  counselor  at  law,  appeared  in  said  action  as  attor- 
ney for  the  respondent  It  further  appears  that  on  the  9th  day  of 
July,  1907,  proceedings  were  commenc^  to  suspend  W.  H.  Gardineir 
f  roitt  {vacdra,  and  that  on  the  8th  day  of  January,  1908,  an  order  was 
made  and  entered  by  the  Appellate  Division  of  the  Fourth  Department 
suspending  him  from  practice;  that  thereafter,  and  on  the  17th  day  of 
January,  1908,  defendant's  attorney  personally  served  upon  the  plain- 
tiff, John  McDonald,  a  notice  requiring  him  to  appoint  another  attorney 
in  place  of  said  Gardineir,  who  had  thus  been  suspended,  and  that  said 
action  would  proceed  without  such  attorney  if  such  appointment  was 
not  made;  that  the  said  McDonald  neglected  to  appoint  any  other  at- 
torney to  represent  htm  in  said  action;  and  that  on  the  17th  day  of  Feb- 
ruary, 1908,  said  action  was  noticed  for  trial  at  said  March  Term  of 
the  County  Court  at  the  village  of  Pulaski  by  a  notice  served  personal- 
ly upon  said  plaintiff.  When  said  case  was  reached,  the  plaintiff  failed 
to  appear,  either  in  person  or  by  attorney,  and  the  order  now  com- 
plained of  was  taken  by  default. 

The  defendant  raises  the  preliminary  objections  that  said  Gardineir 
has  no  interest  in  said  judgment  and  the  plaintiff's  cause  of  action,  ex- 
cept as  attorney  for  said  plaintiff,  and  that  he  has  no  right  to  appear 
and  practice  in  this  court  and  no  standing  as  attorney  for  the  plaintiff 
in  this  action;  and,  further,  that  the  court  has  no  jurisdiction  to  open 
tiie  defoult  and  set  aside  said  judgment,  a  year  having  elapsed  since 
the  service  of  a  copy  of  said  judgment  upon  said  plaintiff. 
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It  appears  from  the  moving  papers  that  whatever  inteiest  said  Gardi- 
neir  has  in  said  cause  of  action  is  the  interest  and  lien  which  an  at- 
torney at  law  has  upon  his  client's  cause  of  action. 

I  therefore  hold  that  said  preliminary  objections  are  well  founded, 
and  that  said  Gardineir  has  no  authority  or  right  to  practice  in  this 
court,  or  to  make  said  motion ;  and  I  further  find  that  the  notices  served 
upon  said  McDonald  personally  after  the  suspension  of  said  attorney 
from  practice  were  regular,  and  that  said  order  dismissing  said  com- 
plaint was  properly  granted. 

An  order  may  be  entered  denying  the  motion,  with  costs. 

Motion  denied,  with  costs. 


'  HOLMES  r.  BOARD  OS*  EDUCATION  OF  GITZ  OF  NEW  TOBE. 

(Municipal  Gonrt  of  Cltr  of  New  tintk.  Borough  of  Brooklyn,  Foiirtti  DIstiict 

December,  1909.) 

1.  Schools  and  School  Distbiotb  (S  144*)  — Salut  or  TuoHSBa  — High 

School  Schedule. 

Under  sectloii  310  of  the  by-laws  of  the  Brooklyn  school  board,  pn^ 
Tiding  that  all  Increases  In  the  t>a7  of  teachers  shall  b^n  on  the  Ist  day 
of  the  month  Immediately  succeedliv  the  roontti  during  which  the  teachw 
shall  become  entitled  thereto  by  reason  of  promotion,  experience,  or  others 
wise,  the  high  sdiool  schedule  adc^ted  by  the  board  on  March  7,  1899, 
providing  for  an  annual  Increase  ot  |100  In  the  salary  of  high  scbool 
teachers  tlU  a  maxlmom  snm  was  readied,  went  into  «ff^  and  applied 
to  th'e  salaries  of  all  high  school  teachen  in  the  borooi^  on  Ainril  1, 1899^ 

[Ed.  Note.— For  other  cases^  see  Scbo<ds  and  Scbool  Dlstrlcta,  Cent  IHg. 
I  811;  Dec;  Dig.  1 144.*] 

2,  SonooLS  Aim  School  Dmrnicrs  (i  144*>— SOHora.  Tsachebs— Ooupinsatioii 

— pRoasBSsioir. 

Under  Greater  New  York  Charter  (Laws  1897,  p.  894,  c.  878)  S  1091. 
as  amended  by  Laws  1900,  p.  1607,  c.  751,  %  4,  providing  that  each  school 
board  shall  have  power  to  fix  salaries  of  the  teaching  staff,  and  that  such 
salaries  shall  be  regulated  by  Iragth  of  service  or  by  experience  in  teach- 
ing of  the  incnmbent  In  charge,  the  scheme  of  comi>ensatlon  to  teachers  In 
the  school  system  beginning  with  the  creation  of  the  greater  city  has  been 
<m  a  basis  of  progression,  regulated  by  length  of  service  and  by  experience 
In  teaching. 

[EJd.  Note.— For  other  cases,  see  Schools  and  School  Districts,  Cent  Dig. 
I  811 ;  Dec.  Dig.  |  144.*] 

8.  Schools  and  Sohool  Distszon  144^— High  Sohool  TsAoaxn— Sal- 

ABIEB. 

Laws  1890,  p.  883,  c  417,  amending  Greater  New  York  (barter  (Laws 
1897.  p.  SM,  c  87$  I  1091,  and  providing  that  no  school  teadier*s  salary 
shall  be  reduced  by  c^ration  of  the  act,  did  not  affect  the  salaries  of 
high  school  teachers  In  the  borough  of  Brooklyn,  as  estabUsbed  by  the 
Bchednle  of  the  Brooklyn  board  in  force  April  1, 1889,  which  was  expressly 
continued  In  force  by  Scbool  Board  By-Laws,  {  3^,  declarli^  ttmt  the 
salary  of  high  school  teachers,  etc.,  shall  be  at  the  same  rate  as  paid  on 
that  date,  and  providing  for  an  annual  Increase  In  the  salary  of  such 
teachers  until  a  maximum  had  been  reached. 

[Ed.  Note. — For  other  cases,  see  Sdiools  and  Sdiool  Districts,  Gent  Dig. 
I  811 ;  Dec.  Dig.  S  144.*] 


*Por  oUiar  cu«a  m»  Mune  toplo  *  |  mraiBSB  in  Dm.  ft  Xm.  IMgt.  U07  to  dati^  A  R«p'r  Indwcw 


Digitized  by  Google 


Mun.  CL) 


HOLM£8  V.  BOABD  OF  BDUOATXON. 


286 


4.  BoHOOU  AND  School  Dzsisxcib  (|  144*)-8gbooz.  I^achebb— H*t.*  btm— 
•■Bate." 

BrooklTn  School  Board  By-Laws,  |  829,  provides  that  Qie  salaries  <tf 
teachers  and  clerks  Id  the  high  schools  cdiall  be  at  the  same  "rate"  as 
paid  April  1,  1899,  In  accordance  with  a  progressive  schedule  giving  an 
annual  increase  of  $100,  In  force  April  1,  1899.  Laws  1900,  p.  1607.  c. 
751,  i  4,  provides  for  the  salary  of  high  school  teachers,  fixing  them  spe- 
dflcally  the  same  as  In  the  sdbedule  referred  to,  and  In  all  cases  providing 
for  an  annual  incremoit  of  $11(X  Hel4,  that  the  word  "rate,"  as  used  in 
the  b]>^Iav,  was  not  Intended  to  mean  a  find  amount,  but  a  xwogresslve 
salary ;  and  hence  the  by-law  did  not  nuUce  the  rates  redted  In  the  sched- 
Qle  fixed  and  unchengeablfc 

[Ed.  Note.— For  other  cases,  see  Schools  and  School  Districts,  Cent  Dig. 
I  311 ;  Dec.  Dig.  8  144.* 

For  other  d^nltlona,  see  Words  and  Phrases,  vol.  7,  pp.  6925,  5026 ; 
ToL  a  P-  7778.] 

&  IRTEBEST  ({  44*)— Liquidated  Clahis— Withheld  Salabt. 

A  claim  by  high  school  teachers  for  withheld  salary  to  which  they  were 
l^pilly  entitled  should  be  regarded  as  llQuidated ;  and  hence  the  teachers 
wvtB  entitled  to  recover  Interaat  from  the  time  the  claim  accrued,  and  not 
only  for  six  years. 

CBd.  Note^For  othOT  cases,  see  Interest,  Cent  Dig.  i  9B ;  De&  Dig.  I 
44.*] 

Action  by  Frank  W.  Holmes  £u;ainst  the  Board  of  Education  of  the 
Gty  of  New  York.  Judgment  for  plaintiff. 

Ira  Leo  Bamberger  and  Sidney  Lowenthal,  for  plaintiff. 

Francis  K.  Pendleton  (Stephen  O'Brien,  of  counsel),  for  defendaiit. 

WIIXIAMS,  J.  This  action  is  for  the  recovery  of  back  pay  by 
a  hi^h  school  teacher  in  the  borough  of  Bro^^yn,  claimed  to  be  due 
to  him  and  his  assignors,  also  high  school  teadiers  in  that  borough, 
from  the  defendant.  The  claims  are  based  upon  a  certain  schedule 
of  salaries  of  high  school  teachers  adopted  by  the  school  board  of  the 
borough  of  Brooklyn,  March  7,  1899,  under  which  plaintiff  contends 
for  himself  and  assignors  that  for  the  periods  of  time  covered  by  their 
claims  a  greater  sum  should  have  been  paid  them  for  their  services 
than  was  actually  received  by  them ;  that  they  were  entitled  under  that 
schedule  to  the  benefit  of  the  annual  increment  of  $100  therein  pro- 
vided, which  was  withheld  for  the  period  aforesaid. 

In  this  and  the  actions  of  other  high  school  teachers  upon  similar 
claims  tried  at  the  same  time,  no  question  is  raised  as  to  the  employ- 
ment of  the  various  claimants,  the  rendition  of  service  for  the  periods 
a)vered  by  their  claims,  and  the  actual  stmis  received  hy  them  during 
such  periods,  nor  as  to  their  years  of  experience  and  the  amounts  the 
plaintiffs,  respectively,  are  entitled  to  recover  if  their  theory  be  adopted 
are  stipulated  in  the  record.  The  defendant  concedes  in  all  of  their 
actions  the  plaintiffs  are  entitled  to  recover  the  difference  between  the 
amounts  they  and  their  assignors  received  April  1,  1899,  and  the 
sum  they  were  actually  paid  during  the  periods  here  involved.  The 
amounts  that  may  be  recovered  by  them  on  defendant's  tiheoiy  are  also 
stipulated  in  the  record. 
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The  concession  of  defendant  is  not  because  it  agrees  to  plaintiff's 
contention  that  high  school  teachers  are  entitled  to  the  annual  incre- 
ment provided  by  the  schedule  of  March  7,  1899 ;  for  it  contends  to 
the  contrary,  and  as  a  matter  of  fact  claims  that  the  salaries  are 
stationary,  or,  in  other  words,  that  during  the  periods  here  in  question 
they  remained  at  the  actual  sums  or  salary  paid  these  teachers  on  the 
1st  day  of  April,  1899.  It  appears  that  most  of  the  daitnants  were  not 
paid  during  the  periods  here  involved  upon  even  the  present  theory 
of  defendant  as  to  their  proper  a>mpensation ;  hence  the  concession 
by  it  that  they  are  entitled  in  any  event  to  recover  in  these  actions. 

The  right  to  recover  the  amount  claimed  by  plaintiffs  is  dependent 
upon  the  effect  of  the  schedule  of  March  7,  1899,  heretofore  adverted 
to,  upon  the  compensation  of  high  school  teachers.  In  the  year  1898 
the  school  board  of  the  borough  of  Brooklyn  lawfully  adopted  by-laws 
for  its  government  and  the  regulation  of  the  school  system  in  that 
borough,  and  among  them  was  one  regulating  appointments  and  sala- 
ries of  teachers  and  denominated  section  310  (see  Plaintiff's  Exhibit  11, 
page  3  of  record).  This  section,  among  other  things,  provides : 

"That  all  Increflse  In  tbe  pay  of  teacheni  shall  begin  on  the  first  day  of  the 
month  Immediately  racceeding'tbe  month  during  which  the  teacher  shall  be* 

come  entitled  thereto  by  reaBon  of  promotion,  nperlence  or  otherwise." 

On  tiie  7th  day  of  March,  1899,  such  board,  having  authority  and 
power  to  that  end,  adopted  what  is  termed  "hirfi  school  schedule'*  (see 
Plaintiff's  Exhibit  1,  page  2  of  the  record).  Tliis  was  a  high  school 
schedule  of  salaries,  and  provides  for  an  annual  increment  or  increase 
of  salary  of  $100  in  the  salary  of  high  school  teachers  until  a  maximum 
sum  is  reached.  That  such  schedule  went  into  operation  and  became 
effective  under  section  310  of  the  by-laws  heretofore  referred  to  on 
the  1st  day  of  the  month  succeeding  its  adoption — i.  e.,  April  1, 1899 — 
is  unquestioned.  Hence  on  and  from  that  date  we  have  for  the  regula- 
tion of  the  salaries  of  high  school  teachers  the  schedule  in  question. 

The  scheme  of  compensation  to  teachers  in  the  school  system  begin- 
ning with  the  creation  of  the  greater  city  has  been  upon  a  basis  of 
progression,  regulated  by  length  of  service  and  by  experience  in  teach- 
ing. The  Greater  New  York  charter  (section  1091,  c.  378,  p.  394,  of 
the  Laws  of  1897)  and  the  amendment  to  the  charter  by  chapter  751, 
p.  1606,  of  the  Laws  of  1900,  commonly  known  as  the  "Davis  Law," 
make  this  clekr  beyond  peradventure.  That  there  was  no  misapprehen- 
sion on  the  part  of  the  school  board  as  to  the  mandatory  character  of 
the  original  charter  provision  referred  to  is  evidenced  by  its  subsequent 
adoption  of  salary  schedules  in  conformity  thereto.  Particularly  do 
I  refer  to  the  schedule  of  March  7,  1899. 

The  language  of  section  1091  of  the  charter  on  the  subject  is  in- 
deed impressive,  and  there  can  be  no  doubt  as  to  the  intent  of  its 
f  ramers : 

"Each  school  hoard  shall  have  power  to  fix  salaries  of  the  teaching  staff, 
and  that  such  salaries  shall  be  regulated  by  length  of  service  or  by  exp^ience 
la  teaching  of  the  Incnmbent  In  charge." 
• 

There  is  no  question  but  what  the  schedule  of  March  7, 1899,  became 
bindii^  upon  uie  board  upon  the  Ist  day  of  April,  1899,  and  regulated 
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the  salaries  of  high  school  teachers,  and  no  change  appears  to  have 
been  made  in  it,  so  far  as  the  board  is  concerned,  up  to  and  during 
the  period  of  time  for  which  claim  is  here  made,  so  tl^t  we  must  look 
to  subsequent  statutory  enactment  for  any  limitati<Hi  or  restriction  up- 
on its  operation. 

Chapter  417,  p.  883,  of  the  Laws  of  1899,  amending  section  1091 
of  the  charter  (known  as  the  "Aheam  Bill"),  was  enacted  and  took  ef- 
fect April  25,  1899.  It  provides  that : 

"Xo  salary  now  paid  to  any  public  school  tea<dier  shall  be  reduced  by  opera- 
tion of  tblfl  act" 

This  enactment  certainly  did  not  aifect  the  schedule  of  salaries  in 
question.  To  the  29th  of  December,  1899,  no  action  of  any  kind  ap- 
pears to  have  been  taken  by  the  board  respecting  the  salary  schedule 
of  the  high  school  teachers,  but  on  that  date  the  board  adopted  a  new 
schedule  of  salaries  for  elementary  schools  by  an  amendment  of  its 
by-laws;  but  this  amendment  in  no  manner  affected  the  salaries  of 
h^h  school  teachers,  as  will  be  observed  upon  reading  it.  At  this 
same  time  section  329  of  its  by-laws  was  adopted,  as  follows : 

"Sea  829.  The  salaries  of  teachers  and  clertLS  lo  the  high  schools.  In  tralnlog 
Bcboola  for  teadiers,  and  the  salaries  of  directors  and  teatAers  of  q;)etiial 
branches,  shall  be  at  the  same  rates  as  paid  April  i,  1809." 

That  this  in  effect  was  a  continuance  and  readoption  of  the  schedule 
of  March  7,  1899,  will  hardly  be  disputed,  for  the  rates  paid  April  1, 
1899,  were  those  of  the  schedule  of  March  7,  1899,  and  tile  words 
"April  1, 1899,"  clearly  identify  that  schedule. 

On  tlw  3d  of  May,  1900,  an  amendment  to  the  charter  was  passed 
(chapter  751,  p.  1065,  of  the  Laws  of  1900),  commonly  known  as  the 
*'Davis  Law."  This  act  provides  for  the  salaries  of  high  school  teach- 
ers, fixing  them  substantially  the  same  as  in  the  schedule  of  March  7, 
1899,  in  some  instances  higher,  but  in  none  lower,  and  in  all  cases  pro- 
vides for  an  annual  increment  of  $110,  instead  of  $100  as  provided 
by  the  schedule  referred  to.  This  act  also  provided  that  all  members 
of  the  teaching  staff  shall  receive  pay  for  the  year  1900,  from  the  1st 
day  of  January,  in  conformity  with  its  provisions,  and  declares  the  sec- 
tion ccmtaining  this  provision  retroactive  to  January  1,  1900.  This  act 
further  provides  that  the  salaries  of  teachers  shall  be  regulated  by  the 
length  of  service  and  by  the  experience  in  teaching,  and,  further,  that 
no  salary  then  being  paid  the  teaching  staff  shall  be  reduced  by  opera- 
tion of  tiie  act,  and  that  the  salaries  shall  be  paid  in  twelfths,  instead  of 
tenths,  as  theretofore. 

To  the  time  of  the  enactment  of  the  Davis  law,  as  has  been  shown, 
no  change  viras  made  in  the  schedule  of  March  7,  1899 ;  hence  it  fol- 
lows that  the  claims  here  of  high  school  teachers  are  regulated  and 
may  be  sustained,  not  alone  by  the  schedule  of  March  7,  1899,  but  by 
the  provisions  of  the  Davis  law  just  referred  to,  unless  the  language  of 
section  329  of  the  board's  by-laws,  adopted  December  29,  1900,  is  to 
be  construed  as  fixing  the  salaries  invariably  at  the  sums  actually  re- 
ceived by  the  teachers  on  April  1,  1899,  so  that  it  becomes  unnecessary 
to  consider  the  question  of  the  constitutionality  of  the  retroactive  pro- 
vision of  the  Davis  law. 
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The  last  act  of  the  board  with  respect  to  tlie  salaries  of  high  school 
teachers  during  the  period  here  involved  was  the  adoption  on  De- 
cember 29,  1899,  of  section  329  of  its  by-laws,  and  whidi  has  herein- 
before been  quoted.  It  is  obvious  that  the  words  "same  rates  as  paid 
April  1,  1899,"  used  in  this  by-law  are  the  rates — that  is,  the  salary — 
provided  to  be  paid  under  the  schedule  of  March  7,  1899,  and  which, 
as  heretofore  stated,  became  effective  and  c^erative  on  April  1,  1899 ; 
for  there  were  no  other  rates  than  those  of  that  schedule  on  the  1st  day 
of  April,  1899. 

It  is  quite  impossible  to  reconcile  the  language  of  this  by-law  with  an 
intent  to  change  the  schedule  in  question  so  that  the  salaries  therein 
provided  for  should  be  and  remam  the  same  invariable  sums  which 
were  actually  received  by  the  teachers  on  April  1,  1899.  If  such  was 
the  intention  it  is  inconceivable  that  apt  and  appropriate  language 
was  not  used  to  make  it  clear.  That  it  was  not  so  intended,  but  ttmt 
the  board  was  concerned  in  the  readoption  in  effect  of  the  schedule 
•of  March  7,  1899,  would  seem  indisputable,  in  view  of  the  mandatotpr 
provisions  of  tiie  charter,  which  it  evidently  had  in  mind  when  it 
originally  adopted  the  schedule  in  question. 

It  is  quite  unnecessary  to  discuss  the  definition  of  the  word  "rates," 
which  all  standard  authorities  define  to  mean  something  progressive, 
and  the  very  opposite  of  fixed  and  immutable;  for  the  intent  of  the 
hoAtd  in  the  by-laws  under  discussion  seems  too  plain.  The  Appellate 
Division  has  already  settled  this  pn^sition  against  defendant  in 
Doggett  V.  Board  of  Educaticxi,  120  App.  Div.  885,  105  N.  Y.  Supp. 
1113,  which  case  involved  the  same  question  and  was  affirmed  without 
opinicxi.  Mr.  Justice  Gsnrnor  in  Holmes  v.  Board,  etc.,  and  Low  t. 
Board,  etc.  (no  opinion  tiled),  has  likewise  decided  against  defend- 
ant. 

The  schedule  of  March  7,  1899,  was  in  force  and  was  binding  upon 
the  board  to  May  3,  1900,  unless  the  Davis  law  fixing  the  salaries  of 
the  teachers  is  retroactive  to  January  1,  1900;  but,  assuming  it  to  be 
so,  no  advantage  to  the  board  will  he  derived  in  these  cases  by  so  de- 
ciding, for  the  claims  here  would  not  be  in  any  wise  lessened,  for,  as 
heretofore  said,  that  law  did  not  reduce  any  salary  below  that  fixed  in 
that  schedule,  and  the  same  may  be  said  respecting  the  few  claims  cov- 
ered by  these  suits  for  difference  in  salary  subsequent  to  May  3, 1900, 
and  payment  to  them  should  have  been  made  accordingly. 

The  plaintiff  in  this  action  is  entitled  to  recover  the  sum  stipulated 
to  be  due  him  on  the  theory  of  his  claim,  and  the  other  plaintiffs  like- 
wise, and  judgments  are  rendered  in  accord  with  this  conclusion. 

Objection  is  made  to  the  allowance  of  interest  on  the  respective 
claims  for  more  than  six  years ;  but  on  this  question  the  case  of  Shaul 
V.  Board  of  Education,  108  App.  Div.  21,  95  N.  Y.  Supp.  479,  is  con- 
trolling, and  accordingly  interest  is  allowed  in  effect  from  the  time 
the  claim  matured  or  accrued. 
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LAWBDNCO  T.  WEBBB  et  aL 
OBnpreme  Coart,  Spedal  Tom,  New  Tork  C9oiintr>  .TanoaiT  Bi  1910.) 

1.  CoBPouTioiiB  (I  206*)— Stockroldebs— Smns  vob.  GoapouTion—ttxrnui 

or  GOBPOBATB  OmCKBS  TO  ACT— NECEBSirT  OT  DKUAND. 

Where  ft  corporatloti  Is  nnder  the  excInidTe  control  of  the  officers,  bo 
that  it  would  be  nseleas  to  demand  tbat  the  corporation  bring  action  to 
enjoin  their  wrongful  acta,  plaintiff  may  Btie  in  his  own  name  without 
making  such  demand. 

[Ed.  Note.— For  other  caaea,  see  Gorporatl<Ha8,  Cent  Dig.  ||  791-7D6; 
Dec  Dig.  i  206.*] 

2.  IiTjuNcnon  (8  73*)— BBSTBAimiro  Acta  of  GoBPOUTioir  DiaiOTOBa. 

Equity  will  enjoin  offlcera  or  directors  from  abualng  their  powera  to 
the  injury  of  stockholdera. 

[Kd.  Note.— For  other  cftBea,  aee  Injunction,  Cmt  Dig.  H  ISO,  140;  Dec 
Dig.  S  78.*] 

ft.  CoRPOBATioiTB  (|  820*)  —  KrooEHOLnEBs  —  AcTXons  AsAnrsT  Dubotobs  — 

Obouhds  or  Acnoir— Abosb  or  Powebs. 

Plaintur  and  the  individual  defendants  are  the  stockholders  of  defend- 
ant corporation ;  plalntUf  owning  40  per  cent  and  defendants  owning  the 
remainder  of  the  stock.  Plaintiff  contracted  with  one  of  defendants  to  aa* 
sign  his  right  to  produce  a  play  to  the  corporation,  which  la  capitalized 
for  $5,000^  and  of  which  such  defwdant  la  treaaurw,  hla  brothor,  another 
defendant,  president,  and  hla  brother-in-law,  another  defendant  la  a  di- 
rector: the  other  director  being  defendant's  counsel.  The  complaint  al- 
leged that  large  profits  had  resulted  from  the  play,  which  had  been  ab- 
sorbed by  one  of  the  defendants,  his  relatives,  and  confidential  employte, 
and  that  excessive  sums  have  been  drawn  as  salaries,  office  rent,  and  ex- 
penses of  producing  the  play.  Held,  tbat  plaintiff  could  compel  defend- 
ants to  account  for  the  profits  of  the  corporate  business. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Dec  Dig.  |  320.*] 

Suit  by  Walter  N.  Lawrence  against  Joseph  M.  Weber  and  others. 
On  motion  for  an  injunction  pendente  lite.  Motion  granted. 

Ingram,  Root  &  Massey,  for  plaintiff. 

Dittenhoefer,  Gerber  &  James,  for  defendant  Joseph  M.  Weber. 
House,  Grossman  &  Vorhaus,  for  other  defendants. 

NEWBURGER,  J.  This  is  an  application  for  an  injunction  pen- 
dente lite.  The  plaintiif  and  the  defendants  Weber,  Friedman,  and 
Werblin  are  the  stockholders  of  the  defendant  the  Broadway  Produc- 
tions Company ;  plaintiff  owning  40  per  cent.,  while  the  other  defend- 
ants own  60  per  cent.,  of  the  stock.  In  October,  1908,  plaintiff,  who 
had  the  right  to  produce  a  play  entitled  "Climax,"  entered  into  a  con- 
tract with  the  defendant  Joseph  M.  Weber  to  assign  the  same  to  the 
defendant  corporation,  then  owned  by  Weber,  and  that  the  plaintiff 
was  to  receive  40  per  cent,  and  Weber  to  retain  60  per  cent,  of  the 
capital  stock.  The  corporation  was  capitalized  for  $5,000.  The  play 
was  produced  February  1,  1909,  and  still  continues  to  be  produced. 
Seven  companies  have  been  formed,  and  the  play  has  been  presented 
throughout  the  country.  It  appears  that  the  defendant  Joseph  M. 
Weber  is  the  secretary  and  treasurer,  his  brother  Max  is  the  president, 
and  Philip  Friedman,  his  brother-in-law,  is  a  director,  while  the  other 
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director,  Werblin  (who  has  since  resigned),  is  a  member  of  the  firm  of 
lawyers  who  were  his  counsel.  The  complaint  allies  that*  notwith- 
standing the  enormous  profits  resulting  from  the  phenomenal  success 
of  the  p\ay  and  its  low  cost  of  production,  the  defendants  have  so  con- 
trived and  manipulated  the  affairs  of  the  defendant  corporation  that 
the  entire  profits  have  been  absorbed  by  the  defendant  Joseph  M.  Web- 
er, his  relatives,  and  confidential  employes.  The  complaint  further 
alleges  that  large  sums  have  been  drawn  by  the  defendant  Joseph  M. 
Weber  for  salary  and  office  rent.  It  is  admitted  by  the  defendants  that 
the  defendant  Joseph  M.  Weber  has  drawn  $100  per  week  salary  for 
each  company  and  $35  per  week  for  each  company  for  office  rent,  and 
Max  Weber,  the  other  defendant,  and  one  Rosenthal,  an  employe  of 
Joseph  M.  Weber,  have  received  each  $10  a  week  salary  for  each  com- 
pany. It  is  claimed,  however,  that  such  sums  were  drawn  pursuant  to 
a  resolution  adopted  at  a  stockholders'  meeting.  The  plaintiff  denies 
that  the  stockholders  adopted  such  a  resolution,  or  that  the  matter 
was  ever  considered  at  any  meeting  held  by  the  stockholders.  The 
complaint  further  alleges  that  the  defendant  Joseph  M.  Weber  has 
paid  unto  himself  lai^e  sums  of  money  for  expenses  in  producing  the 
play,  which  sums  were  excessive,  improper,  and  iha>rrect  There  are 
other  charges  of  misconduct  contained  in  tiie  complaint  to  which  it  is 
unnecessary  to  refer. 

There  appears  to  be  no  dispute  that  large  sums  of  money  have  been 
received  for  the  production,  the  defendant  Weber  in  his  affidavit  stat- 
ing that  more  than  $135,000  have  been  received  by  him,  while  plaintiff 
claims  that  the  amount  received  exceeds  the  sum  of  $300,000.  It  is 
not  denied  that  the  only  office  occupied  by  the  defendant  corporation 
was  desk  room  in  the  general  offices  of  Joseph  M.  Weber^  who  admits 
that  he  has  other  interests.  I  do  not  in  this  preliminary  proceeding 
intend  to  question  the  value  of  the  services  rendered  by  the  defendant 
Weber,  nor  discuss  the  question  as  to  what  is  the  custom  in  the  theat- 
rical profession  as  to  charges  for  managerial  services.  I  am  asked 
simply  to  pass  upon  the  question  as  to  the  rights  of  a  40  per  cent,  stock- 
holder in  a  corporation  which  is  conceded  to  have  received  large  sums 
of  money  and  to  have  expended  almost  all  of  it  in  salaries,  office  rent, 
and  other  ex{)enses,  thus  depriving  the  stockholder  of  a  just  return 
upon  his  investment.  Mr.  Justice  O'Brien  in  Sage  v.  Culver,  147  N. 
Y.,  on  page  247, 41  N.  £.  614,  says : 

"When  B  trustee  or  the  officer  or  director  of  a  corporation  deals  with  h im- 
pel f  as  an  Individual,  or  in  the  character  of  trustee,  director,  or  officer  of 
another  corporation,  with  respect  to  the  funds,  securities,  or  propertr  of  the 
corporation,  the  transaction  Is  at  least  open  to  question  by  the  corporation,  or, 
in  a  proper  case,  by  Its  stockholders,  and  the  trustee  Is  bound  to  explain  the 
transaction,  and  show  that  the  same  was  fair,  and  that  no  undue  advantage 
has  been  taken  by  bim  of  his  position  for  his  own  advantage,  or  the  advantage 
of  some  other  corporation  in  which  be  has  an  Interest  When  it  can  fairly 
be  sathered  from  all  the  allegations  of  a  complaint  that  the  <^eerB  aad  di- 
rectors of  a  corporation  have  made  use  of  refationa  of  tinst  and  eonfldence 
in  order  to  secure  or  promote  some  selfish  interest,  enough  Is  then  averred  to 
set  a  court  of  OQulty  in  motion  and  to  require  an  answer  from  the  defendants 
In  regard  to  the  facts.  When  It  appears  that  the  trustee  or  officer  has  violated 
the  moral  obligation  to  refrain  from  pladng  himself  In  relatiofls  which  ordi- 
narily produce  a  conflict  betweoi  self-interest  and  integrity,  there  Is  in  equity 
a  preaomptUm  agalnat  the  transaction  whldi  be  is  required  to  eiptaln." 
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And  in  the  case  of  Jacobson  v,  BrocMyn  Lumber  Co.,  184  N.  Y. 

162,  76  N.  £.  1078,  it  was  held: 

*7he  relation  of  an  officer  of  a  corporatton  to  It  Is  fiduciary,  and  he  must 
at  all  tlmeB  act  In  good  faith  and  onselflshlr  towards  the  corporation.  The 
relation  Is  sach  that  an  officer  of  a  corporation  cannot  make  an  agreement 
with  himself  acting  on  the  one  part  Indivldnally  and  for  his  own  benefit  and 
on  the  other  put  In  his  fiduciary  capacity  as  an  officer  of  the  corporation;" 

It  is  said  in  10  Am.  &  Eng.  Cyc.  of  Law,  790 : 

"A  director  cannot  with  propriety  vote  In  the  board  of  directors  upon  a  mat- 
ter atTecttng  his  own  private  Interest,  any  more  than  a  judge  can  sit  in  his 
own  case ;  and  any  resolution  passed  at  a  meeting  of  the  directors,  at  which  a 
director  havlni  a  perHmal  Interest  In  the  matter  Toted,  will  be  voidable  at 
the  Instance  of  the  corporation  or  the  ahareholders.  without  r^ard  to  its  falr- 
Dces,  provided  the  vote  of  such  director  was  necessary  to  the  result" 

The  courts  in  this  state  have  frequently  asserted  the  voidability  of 
acts  and  votes  of  corporate  officers  when  they  are  affected  by  private 
interests.  In  Flynn  t.  Brooklyn  City  R.  R.,  158  N.  Y.  507,  53  N.  £. 
524,  cited  by  defendants'  counsel,  Mr.  Justice  Vann  says : 

"While  courts  cannot  compel  directors  or  stockholders,  proceeding  by  vote 
of  a  majority,  to  act  wisely,  they  can  compel  them  to  act  honestly,  or  undo 
their  work  if  they  act  otherwise.  Where  a  majority  of  the  directors  or  stock- 
holders, or  both,  acting  In  bad  faith,  carry  Into  effect  a  scheme  which,  even 
if  lawful  upon  its  face,  is  Intended  to  circumvent  the  uilnorlty  stockholders 
and  defraud  them  ont  of  their  legal  rights,  the  courts  Interfere  and  remedy 
tbe  wrong." 

And  the  court  further  says,  at  page  508  of  158  N.  Y.,  and  page  524 
of  53  N.E.: 

**Wfaen  a  contract  founded  In  fraud  Is  executed  by  tbe  directors  with  a  third 
party  upon  the  express  approval  of  a  required  number  of  stockholders,  with 
the  Intention  on  the  part  of  all  conremed  to  defraud  tbe  nonasseotlng  stock- 
holders, and  tbe  scheme  will  naturally  result  In  serious  Injury  to  them  or  to 
the  corporation,  a  court  of  equity  will  set  aside  the  fraudulent  transaction 
and  compel  the  dellnqnoit  parties  to  account" 

As  to  the  objection  by  the  defendants  that  the  plaintiff  cannot  bring 
this  suit,  for  the  reason  that  he  did  not  apply  to  the  defendant  corpora- 
tion that  it  bring  the  suit,  it  is  untenable.  It  has  been  repeatedly  held 
that,  where  a  corporation  is  exclusively  under  the  control  of  the  trus- 
tees and  officers  whose  acts  and  management  are  questioned,  a  demand 
that  the  corporation  bring  the  action  would  be  idle  and  fruitless,  and 
in  such  cases  equity  permits  the  stockholder  to  bring  the  action  in  his 
own  name.  See  Sage  v.  Culver,  147  N.  Y.  246, 41  N.  E.  513,  and  cases 
there  cited.  It  appears  to  be  also  well  settled  that,  while  the  courts 
will  not  interfere  with  the  internal  affairs  of  a  corporation,  the  equity 
powers  of  the  court  may  be  invoked  to  restrain  officers  or  directors 
from  abusing  their  powers.  Without  attempting  to  characterize  the 
conduct  of  the  defendant  Joseph  M.  Weber,  who  appears  to  be  the 
master  mind,  I  am  of  the  opinion  that  the  plaintiff  has  made  out  a 
sufficient  case  to  call  upon  him  and  the  other  defendants  to  render  an 
account  of  their  stewardship. 

For  the  reasons  herein  stated,  the  motion  for  an  injunction  pendente 
Ute  must  be  granted.  Settle  order  on  notice. 
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UcrABtAND  r.  ELMIBA  WATEIEt,  LIGHT  &  B.  CO.  i 
mnpr&oB  Oonr^  AppelUte  DItMod,  Third  Department  December  30,  1909^ 

1.  BTBm  Baxzaoah  117*}— InjvBmi  to  Febsoits  oh  ITbaok— Btidbsob- 

QcKsnon  roB  Jitbt. 

In  an  action  againat  a  street  railroad  for  the  death  of  a  dblld,  who  wu 
mn  oTer  while  crossing  the  trade,  the  question  of  defendant's  negligence  | 
held  one  for  the  Jury.  I 

(Ed.  Note.— For  other  caees,  see  Street  Ballroada,  Dec  Dig.  |  117.*]  ' 

2.  Strbbt  Bailboaot  ^  95*)— Cari  ab  to  Pkbsons  Neab  Track.  i 

It  waa  the  duty  of  a  motorman,  on  approaching  a  crowd  of  boys  playing  ' 
tag  near  the  track,  to  check  the  speed  of  the  car,  so  as  to  hare  It  under 
control,  or  at  least  to  drop  the  fender  and  to  give  the  usual  signals. 

[Ed.  Note.— For  other  casea,  see  Street  BallroadBi  Cent  IMg.  |  202;  Dec 
Dig.  I  95.*]  I 

8.  Stbbbt  Railboadb  (f  117*)— Injubibb  to  Pebboitb  on  Tback— Oohtbibittobt  ' 

Nboijokrcs  or  Chilo.  , 

A  boy  8%  years  of  age,  playing  tag  near  a  street  railroad  track,  Is  not  i 

aa  a  matter  of  law,  guilty  of  contributory  negligence  In  falling  to  avoid  i 

an  approaching  car.  i 
[Ed.  Note,— For  other  cases,  see  Street  BailroadB,  Cent  Dig.  S  255 ;  Dec 

Dig.  I  117.*] 

Sewell  and  Chester,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  Chemung  County. 

Action  by  William  H.  McFarland,  as  administrator  of  Wills  Mc- 
Farland.  deceased,  against  the  Elmira  Water,  Light  &  Railroad  Com- 
pany. From  a  judgment  in  favor  of  defendant,  plaintiff  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG,  SB- 
WELL,  and  COCHRANE,  JJ. 

Knapp  &  Sebring  (James  O.  Sebring,  of  counsel),  for  appellant. 
Reynolds,  Stan(£field  &  Collins  (mlsey  Sayles,  of  counsel),  for 
respondent. 

COCHRANE,  J.  The  plaintiff's  intestate,  a  boy  about  8^  years 
of  age,  was  run  over  and  killed  by  one  of  the  defendant's  'trolley 
cars,  and  this  action  is  based  on  the  alleged  negligence  of  the  de- 
fendant in  causing  his  death.  The  defendant  operates  a  street  rail- 
road extending  easteriy  and  westerly  through  West  Second  street  in 
the  city  of  Elmira.  The  deceased  ^s  attending  school  in  a  school 
building  on  the  northerly  side  of  West  Second  street  and  about  op- 
posite where  the  accident  occurred.  He,  with  a  number  of  other 
children,  had  just  been  dismissed  from  school.  There  is  evidence 
that  as  the  car  approached  there  were  about  a  dozen  boys  engaged  in 
what  was  known  as  a  game  of  "tag,"  which  consisted  in  running  aft- 
er and  trying  to  catch  each  other;  that  some  of  the  boys  had  run 
across  from  the  schoolhouse,  or  northerly  side  of  the  street,  to  the 
southerly  side;  and  that  the  deceased  was  running  after  them,  and 
endeavoring  to  overtake  them  in  their  game  of  tag,"  as  the  car 
approached  and  struck  him.  The  jury  mi^t  properly*  have  found  that 
as  the  motorman  of  the  car  approached  he  saw  or  should  have  seen 

"VoreUur  OSMI  ms  urns  tsple  ft  I  mnan  In  Dm.  ft  Am.  Digs.  1907  to  dati,  *  Rap'r  ZndoM 
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the  boys  playing  on  either  side  of  the  street,  and  some  of  them 
running  across  tiie  street,  and  tiiat  he  should  have  known  that,  en- 
grossed as  th^  were  in  ^eir  sport,  they  nught  not  be  alert  or  sensi- 
tive to  the  danger  of  the  approaching  car.  'Hie  car  was  equipped  with 
a  fender,  which  was  caused  to  drop  by  a  pressure  of  the  motorman's 
foot  in  the  event  of  danger  or  an  emergency.  That  was  its  purpose. 
It  was  the  duty  of  a  prudent  man  as  he  approached  the  boys  to  check 
the  speed  of  the  car,  so  as  to  have  it  under  control,  or  at  least  to 
drop  the  fender  and  to  give  the  usual  signal.  The  evidence  tends 
to  show  that  he  took  none  of  those  precautions.  There  is  evidence 
that  the  car  did  not  stop  at  the  last  street  crossing  before  the  accident. 
It  had  recently  snowed,  and  it  appears  tluit  the  body  of  the  boy  was 
pushed  along,  leaving  its  mark  in  the  snow,  for  25  or  30  feet  be- 
hind the  car  before  it  stopped.  The  car  was  about  26  feet  long,  and 
when  it  stopped  the  body  of  the  boy  was  under  it,  and  5  or  6  feet 
forward  from  its  rear  end,  so  that  he  must  have  been  pushed  or  rolled 
along  in  the  snow  30  or  35  feet,  and  the  car  must  have  traveled  60  feet 
or  more  after  striking  him.  A  former  motorman  on  this  same  line 
testified  that  a  car  such  as  the  one  in  question,  going  at  the  rate  of 
15  miles  an  hour,  could  be  stopped  in  35  feet.  It  also  appears  that 
the  mark  in  the  snow  made  me  body  of  the  boy  was  near  tiie  south* 
erly  rail  of  the  track,  indicatmg  that  he  had  almost  made  the  crossing 
in  front  of  the  car,  and  was  struck  about  as  he  was  clearing  the  south- 
erly rail  and  getting  out  of  danger.  Hence  the  inference  is  proper, 
either  that  this  motorman  at  the  time  of  the  accident  was  operating 
the  car  at  an  unduly  rapid  rate  of  speed,  or  that  he  was  not  watch- 
ful and  attentive  to  his  duty;  for,  had  he  been,  he  would  not  have 
traveled  50  feet  after  striking  the  boy.  It  may  be  that  the  evidence 
in  its  entirety  presents  a  case  where  conflicting  inferences  might  be 
drawn ;  but  on  this  appeal  the  plaintiff  is  entitled  to  the  most  favor- 
able inferences,  and,  judged  from  that  standpoint,  it  cannot  be  said 
as  matter  of  law  that  the  defendant  was  not  negligent.  The  inference 
is  proper  that  the  motorman  should  have  anticipated  that  these  boys 
playing  in  the  street  were  in  danger,  and  should  have  realized  that 
his  car  was  traveling  too  rapidly  in  the  presence  of  such  danger. 
The  jury  might  properly  have  found  negligence  on  his  part  in  bp- 
erating  the  car  too  rapidly,  and  in  not  giving  any  signal  of  its  ap- 
proach, having  in  view  the  possible  danger  of  the  boys  getting  m 
front  of  the  car,  engaged  as  they  were  in  their  sport,  and  having  their 
minds  diverted  thereby.  Had  the  speed  of  the  car  been  checked,  the 
boy  might  have  crossed  in  safety,  as  he  almost  Succeeded  in  doing; 
and  had  the  proper  signal  been  given,  it  might  have  attracted  his  at- 
tention, and  prevented  him  from  attempting  to  cross  in  front  of  the 
car. 

On  the  question  of  contributory  n^ligence  I  do  not  think  it  can  be 
said  as  matter  of  law  that  a  boy  8%  years  old  is  thus  guilty  under  the 
drcttmstances  here  appearing.  A  boy  of  that  age  has  not  the  judg- 
ment or  mental  development  which  an  adult  has  to  make  him  alert 
to  the  danger  of  a  situation.  There  is  evidence  that  when  this  boy 
was  engaged  in  playing  his  mind  was  very  intense,  and  not  active  re- 
specting other  tmngs.  He.  may  have  been  so  absorbed  in  his  pastime 
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as  to  make  him  forgetful  or  unmindful  of  danger,  or  he  may  have 
thought  that  he  could  cross  in  safety  the  tradk  in  front  of  this  car, 
as  he  might  have  done  if  the  car  had  not  been  traveling  at  an  ex- 
cessive rate  of  speed.  These  considerations  were  for  the  jury.  See 
Stone  V.  Dry  Dock,  etc.,  R.  R.  Co.,  115  N.  Y.  104,  21  N.  E.  712 ;  Sul- 
livan V.  Union  Railway  Company,  81  App.  Div.  596,  81  N.  Y.  Supp. 
449,  affirmed  177  N.  Y.  535,  69  N.  E.  1131 ;  and  Finkelstein  v.  Brook- 
lyn Heights  Railroad  Company,  51  App.  Div.  287,  64  N.  Y.  Supp. 
915. 

The  judgment  must  be  reversed,  and  a  new  trial  granted,  with  costs 
to  the  appellant  to  abide  the  event. 

KELLOGG,  J.,  concurs.   SMITH,  P.  J.,  concurs  in  result. 

SEWELL,  J.  (dissenting).  The  deceased  was  a  bright,  intelligent 
boy,  had  attended  public  school  two  years,  had  had  considerable  ex- 
periences in  this  and  other  cities  in  crossing  street  railways,  and  ap- 
preciated to  some  extent  the  necessity  for  caution.  His  father  tes- 
tified that  he  had  told  him  repeatedly  he  should  exercise  care  in  be- 
ing about  railroad  tracks,  and  that  he  "considered  him  of  sufficient 
age  to  look  out  for  himself."  The  accident  occurred  some  distance 
from  the  street  crossing,  on  the  18th  day  of  February,  1908,  between 
11  and  12  o'clock  in  the  forenoon.  The  only  witnesses  who  saw  the 
accident  were  three  of  his  companions.  Two  of  them  testified  that 
the  deceased  was  struck  by  the  fender  as  he  reached  the  track.  The 
other  one  testified  that  he  saw  him  stumble  on  the  street  car  track, 
and  fall  down,  8  or  10  feet  from  the  car.  According  to  all  of  these 
witnesses  he  ran  suddenly  and  directly  from  the  sidewalk^  to  the  track, 
^a  distance  of  16.1  feet,  and  that  he  did  not  have  sufficient  time  to  cross 
*the  track  when  he  attempted  to  do  so.  One  of  the  witnesses  testified : 

"I  noticed  which  way  he  was  looking  when  he  ran.  When  he  ran  In  front 
of  the  car,  he  was  looking  towards  that  way.  That  was  toward  the  car. 
*  *  *  When  be  ran,  be  looked  straight  ahead,  right  toward  the  brick  build- 
ings. He  didn't  atop  to  look  to  see  U  any  cars  were  coming  or  not  He  bad 
a  stocking  cap  pulled  down  over  his  Mrs.  He  did  not  stop  to  look  toward  the 
car,  or  any  other  way,  but  started  and  ran  right  across." 

No  testimony  was  given  tending  to  show  the  boy  looked  to  the  right 
or  the  left  before  attempting  to  cross,  or  that  he  exercised  the  slight- 
est care  to  ascertain  whether  it  was  safe  to  make  the  attempt.  It  ap- 
peared that  there  was  nothing  between  the  curb  and  track,  a  distance 
of  12.5  feet,  to  interfere  with  his  seeing  the  approaching  car;  that 
it  was  in  plain  sight  of  the  deceased,  and  moving  slowly.  There  was 
no  evidence  as  to  how  fast  the  boy  was  g^ing;  but  it  would  be  en- 
tirely consistent  with  human  experience  to  assume  that  he  traveled  at 
the  rate  of  4  miles  an  hour.  White  v.  Albany  Railway,  35  App.  Div. 
26,  54  N.  Y.  Supp.  443.  At  that  rate  he  reached  the  track,  along 
which  the  car  was  coming,  in  less  than  three  seconds.  There  was  no 
proof  that  the  motorman  saw  the  bo^  as  he  approached  the  track; 
but,  if  we  assume  that  he  did,  the  testimony  as  to  the  close  proximity 
of  the  car,  and  that  it  "would  take  from  10  to  16  seconds  to  drop  the 
fender,  if  everthing  was  in  good  working  conditicm,"  forbids  the 
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ccmdusion  that  the  motorman  could,  by  the  exercise  of  care,  have 
stopped  the  car  or  dropped  the  fender,  in  time  to  prevent  the  accident. 

I  think  that  the  plaintiff  failed  to  show,  either  by  direct  proof  or 
from  the  circumstances,  that  the  accident  was  caused  solely  by  the 
n^ligence  of  the  defendant ;  but,  apart  from  that  question,  there  was 
not  enough  to  go  to  the  jury  upon  the  question  of  negligence  of  the 
plaintiff's  intestate,  in  that  it  clearly  appeared  that  his  failure  to  ob- 
serve the  slightest  care  or  precaution  contributed  to  the  accident,  if 
it  was  not  the  proximate  cause.  It  is  true  that  a  child  of  tender  years 
is  not  required  to  exercise  the  same  degree  of  prudence  in  the  pres- 
ence of  danger  which  is  expected  of  an  adult  under  like  circumstances ; 
but  it  seems  to  be  well  settled  that  he  is  not  in  law  excluded  from  ex- 
ercising some  care  in  approaching  and  passing  known  places  of  dan- 
ger. Sobol  V.  Union  Railway  Co.,  122  App.  Div.  817,  107  N.  Y. 
Supp.  656;  Weiss  v.  Met.  Street  R.  Co.,  33  App.  Div.  221,  53  N.  Y. 
Supp.  449,  affirmed  166  N.  Y.  664,  59  N.  £.  1132;  Fenton  v.  Sec- 
ond Ave.  R,  Co.,  126  N.  Y.  625,  26  N.  E.  967. 

I  am  of  opinion,  therefore,  that  the  complaint  was  properly  dis- 
missed, and  that  the  judgment  should  be  affirmed,  with  costs. 

CHESTER,  J.,  concurs. 


PEOPLE  ex  rel.  McLJlCGHLlN  v.  AMUENWERTH  efc  at 

PEOPLE  ex  rel.  DB  GKOOT  t.  BOARD  OF  CANVASSERS  OF  QUEENS 

COUNTY  et  al. 

(Soprraie  Court,  Appellate  Division,  SecoDd  Department   December  30,  1909.) 

L  IfAKOAHns  (I  74*)— EuEcnow  OrncEBS-CoTJirriNO  Ballotb. 

Election  Law  (ConBOl.  Laws,  c.  17)  S  370,  provides  that  when  any  par- 
ticular ballot  la  not  void,  and  an  electlou  officer  or  duly  authorized  watcher 
shall  during  the  canvass  declare  his  belief  that  such  ballot  has  been 
marked  for  the  purpose  of  identification,  the  Inspectors  shall  write  on  the 
back  of  such  ballot  the  words  "Protested  as  marked  for  identification,"  and 
the  votes  upon  each  su«1i  ballot  shall  be  counted  by  them  as  If  not  so 
protested.  Held,  that  where  ballots  are  marked  as  provided  by  section 
370,  but  were  not  counted,  mandamus  will  lie  to  compel  the  board  of  In- 
spectors to  count  sucb  ballots,  and  the  tnspecfors  wUl  be  continued  In 
office  until  the  time  for  such  review  has  expired  for  the  purpose  of  such 
mandarouB  proceeding. 

[Ed.  Note. — For  other  cases,  see  Mandamus,  Cent  Dig.  H  15&-157 ;  Dec. 
Dig.  f  74.*] 

2L  Mandamus  (S  74*)— Election  Officebs — Cobbectioh  of  Election  Retdbns. 
Under  Election  Law  (Consol.  Laws,  c.  ]?)  |  355,  it  Is  the  duty  of  the 
poll  clerks  to  make  tally  sbeeta,  and  under  section  369  It  is  their  duty  to 
r%l8ter  the  decision  of  the  Inspectors  who  canvass  the  vote,  and  by  sec- 
tion 866  It  Is  made  the  duty  of  the  Inspectors  to  canvass  the  vote.  HeJtl. 
where  h  board  of  election  inspectors  had  made  a  return  In  which  they  had 
omitted  to  count  ballots  that  had  been  protested  as  marked  for  Identlflca- 
tlon,  and  had  been  compelled  by  mandamus  to  count  the  ballots,  and  had 
made  a  corrected  return  after  counting  such  ballots,  that  mandamus  would 
not  lie  to  compel  them  to  change  the  corrected  return,  so  that  the  figures 
□POQ  It  would  conform  to  tUe  tally  sheets  ot  the  vote  In  the  election  dls- 
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trlct,  as  granting  Buch  relief  wonld  have  reversed  tbe  order  to  count  tbe 

protested  ballots. 

[Ed.  Note.— For  other  cases,  lee  Mandaaus,  Gent  Dig.  H  160-1D7;  Dec 
Dlff.  I  74.*] 

Appeal  from  Special  Term,  Queens  County. 

The  People,  on  the  relation  of  James  F.  McLaughlin,  applied  for  a 
peremptory  writ  of  mandamus  against  Joseph  A.  Ammenwerth  and 
others,  and  on  the  relation  of  William  A.  De  Groot  applied  for  a  writ 
of  mandamus  against  the  Board  of  County  Canvassers  of  the  County 
of  Queens  and  another.  From  an  order  in  liie  first  case  granting  the 
application,  and  from  an  order  in  the  second  case  denying  the  applica- 
tion, an  appeal  was  taken.   Affirmed  in  both  cases. 

See,  also,  119  N.  Y.  Supp.  1140. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD.  BURR, 
THOMAS,  and  RICH,  JJ. 

William  A.  De  Groot,  in  pro.  per. 
Leander  B.  Faber,  for  respondents. 

BURR,  J.  At  the  general  election  held  on  November  2, 1909,  James 
F.  McLaughlin  and  William  A.  De  Groot  were  candidates  for  the  office 
of  Mtmtcipal  Court  justice  for  the  Fourth  Municipal  Court  district  of 
the  borough  of  Queens.  In  the  Sixteenth  election  district  of  the 
Fourth  assembly  district  of  the  said  borough  361  ballots  were  cast. 
The  return  filed  by  the  inspectors  contained  the  following  statement: 

"Statement  and  Ketnm  of  the  Votes  for  tbe  Office  of  Justice  of  the  Munic- 
ipal Court  for  the  Fourth  District  The  number  of  ballots  cast  on  which  votes 
were  counted  for  any  candidate  for  office  wag  361.  Tbe  number  of  ballots  cast 
and  counted  on  which  there  was  no  vote  for  tiie  office  of  justice  of  the  Munic- 
ipal Court  for  the  district  was  8ft.  The  whole  number  of  ballots  <hi 

which  votes  were  counted  for  the  office  of  losttce  of  tiie  Municipal  Court  for 
the  district  was  325" 

— of  which  William  A.  De  Groot  received  86,  James  F.  McLaughlin 
received  174,  and  Ralph  P.  Buell  received  65.  Immediately  thereafter, 
and  before  the  returns  had  been  canvassed  by  the  board  of  county  can- 
vassers, James  F.  McLaughlin,  the  relator  in  the  first  entitled  proceed- 
ing, presented  to  the  Special  Term  of  the  Supreme  Court  affidavits  to 
the  effect,  that  induded  among  the  ballots,  36  in  number,  concerning 
which  the  statement  had  been  made  that  there  was  no  vote  thereon 
for  the  office  of  justice  of  the  Municipal  Court,  there  were  17  ballots, 
each  of  which  contained  a  vote  for  such  justice,  which  during  the  can- 
vass had  been  "protested  as  marked  for  identification,"  and  had  been 
so  marked  by  the  chairman  of  the  board  of  inspectors,  and  had  been 
placed  with  the  void  ballots  in  an  envel^>e  provided  for  that  purpose, 
and  not  counted  for  either  candidate.  One  of  the  inspectors  made  an 
affidavit  to  the  effect  that: 

"The  said  board  of  inepectors  were  of  tbe  opinion  that  tbe  law  did  not  re- 
quire mvh  protested  ballots  to  be  counted,  and  for  that  reaaon  and  acting  in 
good  f afth  the  same  were  not  counted." 

Upon  the  return  of  the  order  to  show  cause  granted  on  said  applica- 
tion, the  entire  board  of  inspectors  appeared  in  open  court  and  admit- 
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ted  the  truth  of  the  statement  contained  in  the  moving  affidavits,  and 
no  affidavits  were  presented  in  opposition.  Upon  due  notice  to  the  said 
William  A.  De  Groot,  who  was  allowed  to  mtervene  in  llie  proceed- 
ing, the  court  granted  a  peremptory  writ  of  mandamus  requiring  the 
said  board  of  inspectors  to  meet  in  the  office  of  the  county  clerk  at  a 
designated  time  and  in  tht  presence  of  the  contesting  candidates  to 
open  the  sealed  envelope  filed  by  them  which  containnl  the  void  and 
protested  ballots,  and  to  canvass  and  to  count  the  1?  protested  ballots 
which  had  not  been  counted,  and  make  a  true  return  thereof,  and  then 
replace  the  said  protested  ballots,  statement,  and  return  in  their  re- 
spective envelopes,  seal  the  same,  and  forthwith  file  them  with  the  said 
county  clerk.  From  the  order  planting  this  writ  of  mandamus,  an  ap- 
peal was  taken  by  the  said  William  A.  De  Groot 

The  order  was  properly  made.  Election  Law  (Consol.  Laws,  c.  17) 
§  370,  provides  as  follows : 

"Whoi  KDj  partlcolar  ballot  ia  not  void  and  an  lDH)ector  of  election  or 
oOier  election  officer  or  duly  authorised  watcher  aball,  during  the  canvasi  c€ 
the  TOte,  declare  his  belief  that  anch  ballot  has  been  written  upon  or  marked 
In  any  way  for  the  pnrpose  of  Identification,  the  Inspectors  shall  write  on  the 
back  of  encb  ballot  the  words  'protested  as  marked  for  IdenUflcatlon,*  and 
shall  specify  orer  their  signatares  upon  the  back  thereof  the  mark  or  marklag 
upon  sncb  ballot  to  which  objection  Is  made.  The  rotes  upon  each  Snch  ballot 
■ban  be  counted  by  them,  as  If  not  so  protested." 

The  proceeding  here  taken  is  not  in  the  nature  of  a  recount  of  bal- 
lots already  counted,  but  is  in  effect  one  to  compel  the  board  of  inspec- 
tors to  [complete  an  imperfect  and  uncompleted  canvass  and  declare  the 
result  in  accordance  Uierewith.  Under  such  circumstances  a  writ  of 
mandamus  is  the  proper  remedy.  People  ex  rel.  Smith  v.  Schiellein, 
95  N.  Y.  124;  People  ex  rel.  Bradley  v.  Shaw,  133  N.  Y.  493,  31  N.  E. 
512, 16  L.  R.  A.  606 ;  In  re  Stewart,  155  N.  Y.  545,  50  N.  E.  51 ;  Peo- 
ple ex  rel.  Sturtevant  v.  Armstrong,  116  App.  Div.  103,  101  N.  Y. 
Supp,  712.  If  there  had  been  a  completed  canvass  made  and  a  result 
certified,  which  it  was  sought  to  change  by  a  recount,  a  different  ques- 
tion might  be  presented.  People  ex  rel.  Brink  v.  Way,  179  N,  Y.  174, 
71  N.  E.  756 ;  Hearst  v.  Woelper,  183  N.  Y.  274,  76  N.  E.  28.  By  the 
express  provisions  of  the  statute  the  inspectors  of  election  are  con- 
tinued in  office  until  after  the  court  has  reviewed  their  action  with  re- 
gard to  these  protested  ballots,  if  such  review  is  had.  This  was  a  pro- 
ceeding^ to  compel  action  on  their  part  respecting  the  same  in  accord- 
ance with  law,  so  that  the  court  might  be  in  a  position  to  review  the 
a>rrectness  of  their  decision.  The  greater  includes  the  less.  If  they 
are  deemed  to  be  in  office  until  the  time  for  such  review  has  expired, 
they  were  in  office  for  the  purposes  of  this  proceeding. 

After  the  board  had  met  and  afted  in  accordance  with  the  directions 
of  the  above-mentioned  writ,  and  had  counted  and  canvassed  the 
votes  rq}resented  by  the  protested  ballots,  they  corrected  their  return 
and  statement  so  that  it  read  as  follows: 

"Statement  and  Return  of  the  Totes  for  the  Office  of  Justice  of  the  Mu- 
nicipal Court  for  the  Fourth  District  The  number  of  ballots  cast  on  which 
votes  were  counted  for  any  candidate  for  office  was  861.  The  number  of 
ballots  cast  and  counted  <m  whldi  there  was  no  vote  for  the  office  of  Justice 
ef  tlie  Municipal  Court  for  the  district  was  18:  The  whole  number  of 
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ballots  on  which  rotes  were  counted  for  the  office  of  Justice  of  the  Municipal 

Court  for  the  district  was  342,  of  which  Wm.  A.  De  Groot  received  90, 

Jas.  F.  McLaughlin  received  ISl,  and  Ralph  P.  Buell  received  71." 

Thereupon  the  said  De  Groot  api^ied  for  a  peremptory  writ  of  man- 
damus requiring  the  board  of  county  canvassers  to  order  and  direct 
the  board  of  election  inspectors  of  the  Sixteenth  election  district  of  the 
Fourth  assembly  district  to  appear  before  them  and  again  change  the 
return  so  that  the  figures  upon  it  should  conform  to  the  tally  sheets  of 
the  vote  in  said  election  district  McLaughlin  intervened  in  this  pro- 
ceeding, and  from  the  order  denying  the  application  the  appeal  in  the 
second  above  entitled  proceeding  is  taken. 

To  have  granted  the  relief  asked  for  would  have  been  in  effect  to 
reverse  the  order  granted  in  the  first  above  entitled  proceeding.  In 
a  sense  the  tally  sheet  is  the  original  entry  of  the  casting  and  canvass- 
ing of  the  vote,  and  ordinarily  it  should  control  in  case  of  any  discrep- 
ancy between  it  and  the  clerical  statement  made  from  it  by  the  in- 
spectors after  the  completion  of  the  canvass  for  the  purposes  of  con- 
venience. In  re  Stewart,  supra.  But  in  this  case  there  was  no  dis- 
crepancy between  the  tally  sheet  and  the  return  so  far  as  the  number  of 
votes  cast  is  concerned,  nor  as  to  the  number  of  votes  cast  for  each 
candidate  so  far  as  the  count  had  been  completed.  It  is  the  duty  of 
the  inspectors  to  canvass  the  vote.  Election  Law,  supra,  §  366.  The 
duty  of  the  poll  clerks  is  to  register  their  decision  with  respect  to  the 
same  (Id.  §  369),  and  make  tally  sheets  thereof  (Id.  §  355).  When  the 
inspectors  had  completed  the  count  and  had  corrected  their  return,  it 
would  seem  to  be  an  idle  ceremony  to  summon  the  poll  clerks  to>  meet 
and  correct  the  tally  sheets,  since  their  action  would  at  most  be  but  the 
further  registration  of  the  decision  of  the  inspectors  upon  a  canvass  of 
the  votes. 

The  order  appealed  from  in  the  first  above  entitled  proceeding 
should  be  affirmed,  with  $10  costs  and  disbursements ;  and  the  order 
appealed  from  in  the  second  above  entitled  proceeding  should  also  be 
affirmed,  with  $10  costs  and  disbursements.  All  concur. 


FARJEON  T.  INDIAN  TERRITORY  ILLUMINATING  OIL  CO.  et  al. 
(Supreme  Court,  Special  Term,  New  Tork  County.    December  81,  1909.) 

1.  ConPORATIONS  (i  432*)— CONTBACTS  BT  COKTROLLIKO  StOCKHOLOBBS— AlT- 

TiiOBiTf  AND  Ratification— BuBDEN  of  Pboof, 

Where  two  persons,  owning  the  majority  of  the  Btock  and  In  absolute 
control  of  two  corporations,  contract  in  their  behalf,  and  the  corporations 
share  In  the  benefits,  supposed  or  real,  the  burden  Is^on  such  corporations 
to  show.  In  an  action  on  the  coutract,  that  It  was  neither  authorized  nor 
ratified. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Gent  Dig.  {  1730;  Dec 
Dig.  S  432.*] 

2,  GORPOBATIONS  (|  298*)— MINUTES  OT  PBOCBEDIHQS— BmCI  AS  TO  CjpNTBACTS 

AND  PSBBOMS  CONTBACTINO  WITH  COBFOKATION. 

Mlnutee  of  proceedings  of  the  directors  of  a  corporation  are  not  blndlns 
on  one  seeking  to  raforce  against  it  a  contract  claimed  to  have  been  made 
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in  its  bebalf,  not  shown  thereon,  and  a  corporation  conld  not  vitiate  a 
contract  by  falling  to  have  it  noted  In  Its  minntes. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  IS  IGO,  1315. 
1316;  Dec  Dig.  f  298.*] 

8.  Bbokers  (I  60*)— Pbocubikq  Pashxb  to  Makx  Coittbaci^Bioht  to  Cou- 

SIISSION9. 

Iligbt  to  recover  commlssioDS  for  procuring  parties  to  make  a  contract 
18  earned  when  It  Is  ezecnted,  and  is  not  affected  by  trouble  between  tbem 
arising  thereafter. 

[Bd.  Nota— For  other  cases,  see  Brokers,  Cent  Dig.  I  01 ;  Dec.  Dig.  t 
«).•] 

4.  Contracts  (|  &4*)— Execotobt  Co ^th act— Effect  of  Misbepbesentaixon. 

Misrepresentations,  producli^  natural  misconception  aa  to  tlie  Im- 
portance of  a  promise  In  reliance  thereon,  relieve  the  promisor  under  an 
executory  contract,  though  innocent  and  not  constituting  Intentional 
fraud. 

[Ed.  Note^EVff  other  cases,  see  Contracts,  Cent.  Dig.  |  422;  Dec.  Dig. 

5.  AsBioNHEFm  a  64*)— Effcoi  ot  Xhvucisq  bt  Faxsb  BjBPBE»NTATI0K8. 

Assignments  of  commissions  to  be  earned  for  procuring  a  contract  to 
be  made,  induced  by  false  representations  that  the  assignments  were  nec- 
essary to  facilitate  the  contract,  are  not  binding. 

[Ed.  Note. — ^For  other  cases,  see  Assignments,  OeoL  Dig.  i  12S;  Dec. 
Dig.  8  64.*] 

Action  by  Albert  Farjeon  against  the  Indian  Territory  Illuminating 
Oil  Company  and  others.  Findings  and  judgment  for  plaintiff,  to  be 
settled  on  notice^ 

Maloney  &  Harding,  for  plaintiiT. 

Van  Iderstine,  Badger  &  Barker,  for  defendants. 

DAYTON,  J.  The  majority  stock  and  management  of  the  Phoenix 
and  Osage  Oil  Companies  were  in  the  hands  of  Simmons  and  E.  B. 
Foster  (now  dead)  in  an  effort  to  develop  leased  oil  properties.  The 
companies  had  joint  offices  in  this  city.  The  large  sums  obtained  from 
the  Mechanics'  Saving  Bank,  in  Westerly,  R.  I.,  by  Simmons  and  Fos- 
ter, with  a  majority  or  voting  pool  of  that  stock  as  collateral,  were 
borrowed  for  development  purposes.  Inferentially  those  moneys  had 
been  expended  unavailingly.  Another  method  for  securing  more 
money  was  needed,  and  so  Simmons  and  E.  F.  Foster,  acting  in  the 
names  of  the  Phoenix  and  Osage  Companies,  made  the  agreement  sued 
on  with  plaintiff,  through  whose  efforts  the  Bates  and  McCarthy  con- 
tract was  entered  into  with  those  companies  November  9,  1901.  Bates 
and  McCartlw  were  instrumental  in  organizing  the  defendant  Illumi- 
nating Oil  Company  under  arrangements  acceptable  to  the  Phoenix 
and  Osage  Companies.  Difficulties,  litigations,  and  consequent  lapse 
of  time  happened;  but  finally  the  Mechanics'  Saving  Bank  was  paid, 
the  Phoenix  and  Osage  collateral  stock  was  released,  and  the  Osage 
Company  received  2,000,000  and  the  Phoenix  Company  1,000,000 
shares  of  the  capital  stock  of  the  Illuminating  Oil  Company.  During 
this  period  plaintiff  had  talks  with  Simmons,  Bates,  McCarthy,  Rich- 
mond, and  Wheeler ;  the  latter  acting  as  attorney  for  the  parties  in- 
corporating the  Illuminating  Oil  Company  in  New  Jersey.  Mean- 
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while  the  term  of  the  oil  lease  was  expiring.  This  action  was  began  in 
January,  1905.  Application  for  a  renewal  of  the  oil  lease  (expiring 
1906)  was  made  to  the  authorities  at  Washington.  Plaintiff  attended, 
and  were  met  Senator  Fancher,  originally  a  stockholder  in  Phcenix  and 
Os^e  Companies,  who  asked  plaintiff  to  remain  away  frpm  the  in- 
vestigation, stating  that  so  soon  as  he  (Fancher)  returned  to  New 
York  he  would  see  that  plaintiff's  claim  was  settled.  The  lease  of 
the  oil  lands  was  extended,  and  Senator  Fancher  testified  that  the  Il- 
luminating Oil  Company  stock  was  valuable. 

It  is  urged  that  plaintiff  may  not  recover  on  the  ground  that  his 
contract  was  not  made  pursuant  to  any  authority  conferred  upon  Sim- 
mons and  £.  B.  Foster  by  resolutions  of  the  board  of  directors  of  the 
Phoenix  and  Osage  Companies.  The  circumstance  that  the  I%oenix 
and  Osage  Companies,  with  the  approval  of  their  stockholders,  entered 
into  the  s^eement  with  Bates  and  McCarthy,  taken  in  connection  with 
other  testimony,  tends  strongly  to  ratify  the  acts  of  Simmons  and  E. 
B.  Foster  in  binding  these  companies  to  the  agreement  with  plaintiff. 
The  document  of  June  6,  1901,  signed  by  Mr.  Sinmions,  president  of 
the  Hicenix  Company,  and  approved  by  E.  B.  Foster  for  the  Osage 
Company,  provid^  that  if,  through  the  parties  introduced  by  Mr.  Far- 
jeon,  a  financial  negotiation  or  arrangement  was  secured  whereby  all 
the  stock  of  the  Osage  Company  and  a  controlling  interest  of  the  Phoe- 
nix Company  was  sold  or  sufficient  capital  for  development  was  ob- 
tained, those  companies  would  pay  him  30  per  centr.  on  any  money, 
stock,  bonds,  or  other  securities  as  and  when  received;  those  com- 
panies to  have  the  privilege  of  seeking  elsewhere  for  a  purchaser,  in 
which  event  a  notice  thereof  to  Farjeon  should  act  as  a  cancellation  of 
"this  authority."  No  such  notice  was  given  to  Farjeon.  Unquestion- 
ably the  Bates  and  McCarthy  contract  of  November  9,  1901,  was  the 
result  of  Farjeon*s  introduction.  It  is  not  contended  that  "this  au- 
thority" was  attempted  to  be,  or  was,  canceled ;  but,  on  the  contrary, 
it  irrefragably  appears  that  out  of  the  Bates  and  McCarthy  contract 
the  Indian  Territory  Illuminating  Oil  Company  was  evolved,  by  and 
with  approval  of  the  stockholders  of  the  Osage  and  Phoenix  Compa- 
nies, who  shared  in  the  benefits,  supposed  or  real,  in  that  reorganiza- 
tion of  their  extensive  properties.  On  these  indisputable  facts  the  bur- 
den was  on  the  defendants  to  show  that  Farjeon's  contract  was  neither 
authorized  nor  ratified. 

By  the  charters  of  the  Osage  and  Phcenix  Companies  they  were  au- 
thorized to  pay  for  promotion  expenses  and  to  remunerate  any  person 
for  services  in  placing  any  shares  or  securities  of  the  companies. 
Messrs.  Simmons  and  E.  B.  Foster  were  manifestly  in  absolute  control 
of  the  management  of  both  rompanies  and  their  conduct,  though  the 
Bates  and  McCarthy  contract,  brought  about  by  Farjeon's  introduc- 
tion, enabled  them  to  produce  results  satisfactory  to  tiie  stockholders 
they  represented.  The  theory  that  Farjeon's  contract  was  a  "secret 
agreement"  is  negatived  by  the  testimony.  Mr.  Simmons'  statement 
that  the  contract  was  a  nullity  is  negatived  by  his  own  acts  concern- 
ing it.  Defendants  sought  to  show  that  the  minutes  of  the  Osage  and 
Phoenix  Companies  were  silent  as  to  this  contract.   They  were  not 
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binding  on  plaintiff;  but,  further,  there  is  evidence  that  the  contract 
was  discussed  at  meetings  oi  directors  of  one  or  both  of  said  compa- 
nies, whose  offices  were  togeAer  and  whose  interests  were  substantial- 
ly identical,  Mr.  Simmons  being  a  stockholder  in  both.  It  is  therefore 
tmreasonable  to  suggest  that  this  agreement  was  "secret."  If  Mr. 
Simmons  made  no  reference  to  it  when  the  Oklahoma  parties  invested, 
Mr.  Farjeon  could  not  be  prejudiced  by  Mr,  Simmons'  reticence  con- . 
cerning  an  obligation  of  which.  Simmons  was  aware.  Neither  the  Phoe- 
nix nor  Osage  Companies  could  vitiate  that  contract,  which  brought 
Bates  and  McCarthy  into  relations  with  them,  by  failing  to  have  it 
noted  on  their  minutes. 

It  is  contended  by  defendants  that  Farjeon  should  not  recover  be- 
cause of  the  troubles  which  arose  after  the  Bates  and  McCarthy  con- 
tract was  executed.  This  is  untenable.  The  Phcenix  and  Osage  Com- 
panies chose  to  make  that  contract  with  the  parties  introduced  by  Far- 
jeon. His  function  ended  when  the  parties  he  brought  together  agreed 
upon  terms  satisfactory  to  both  sides.  His  commission  upon  that  trans- 
action was  then  earned.  It  seems  that  on  June  7, 1901,  plaintiff  trans- 
ferred 50  per  cent,  of  his  commission  in  blank,  at  the  suggestion  of 
Mr.  Simmons  that  such'  reduction  was  necessary  to  facilitate  the  Bates 
and  McCarthy  agreement  Again,  and  on  November  6, 1901,  plaintiff 
transferred  75  per  cent  of  his  remaining  10  per  cent  to  a  Mr.  Page, 
an  intimate  of  Simmons,  upon  similar  statements  by  Simmons.  No 
evidence  was  offered  to  show  that  any  part  of  Farjecm's  commission 
was  so  used.  Mr.  Simmons  denied  making  such  representation,  and 
said  that  no  arrangement  was  made  to  give  to  any  one  any  part  of 
Farjeon's  commission,  and,  further,  that  he  took  an  assignment  from 
Page  (now  dead)  on  December  6,  1901,  as  security  for  Page's  indebt- 
edness to  him.  V^iis  does  not  coincide  with  Simmons'  testimony  that 
the  contract  of  June  5, 1901,  was  a  nullity.  If  he  so  believed,  why  did 
he  seek  part  of  it  as  security?  His  testimony  beii^  conflicting,  re- 
omrse  may  be  had  to  Farjeon's  unimpeached  evidence  and  to  the 
probabilities.  It  must  be  assumed  that  Farjeon  in  good  faith  was  de- 
sirous of  earning  his  commission ;  that  he  was  willing  to  share  it  with  , 
others,  if  by  so  doing  the  desired  results  could  be  accomplished.  Sim- 
mons falsely  represented  the  latter  proposition  on  two  occasions,  in 
reliance  upon  which  plaintiff  made  the  transfers  stated. 

On  the  trial  I  intimated  that  the  assignment  of  June  7, 1901,  should 
stand,  while  that  of  November  6, 1901,  was  vend.  My  impression  then 
was  that  the  reduction  of  10  per  cent  was  beneficial  to  these  companies, 
as  others  than  Farjeon  were  to  receive  10  per  cent,  of  his  commission 
in  aiding  to  bring  about  the  Bates  and  McCarthy  contract  A  review 
of  the  record  demonstrates  the  falsity  of  Mr.  Simmons'  statement  in 
this  respect,  on  which  plaintiff  relied.  "Such  misrepresentations,  even 
though  innocent,  producing  natural  misconception  as  to  the  importance 
of  the  promise,  relieve  the  promisor  under  an  executory  contract,  even 
though  they  do  not  constitute  intentional  fraud."  Russel,  J.,  Dayton  v. 
Am.  Steel  Bridge  Co.,  76  App.  Div.  462,  73  N.  Y.  Supp.  316,  79  N. 
Y.  Supp.  1130.  The  transfer  of  November  6,  1901,  was  obtained  by 
such  palpable  fraud  that  ilo  additional  comment  is  necessary.  Further- 
more, the  testimony  of  Mr.  Crafts,  who  participated  in  the  reorganiza- 
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tion  with  these  companies,  was  furnished,  not  by  plaintiff,  with  a  copy 
of  plaintiff's  June  5th  contract ;  no  mention  being  made  of  any  modifi- 
cations thereof.  The  proofs  satisfy  me  that  all  the  parties  in  interest 
were  apprised  of  the  Farjeon  contract  prior  to  and  when  the  Illuminat- 
ing Oil  Company  was  organized. 
.  Several  days  were  consumed  in  this  trial.  The  depositions  alone 
'  cover  about  eight  hundred  printed  pages.  Elaborate  briefs  and  replies 
have  been  submitted  by  both  parties.  The  foregoing  is,  therefore,  but 
an  epitome  of  the  record,  upon  which  I  reach  the  conclusion  that  plain- 
tiff, having  sustained  the  burden  of  proof,  is  entitled  to  judgment  for 
20  per  cent,  as  set  forth  in  his  contract  of  June  6,  1901,  and  that  the 
assignments  of  June  7  and  November  6,  ISOl,  are  not  binding  upon 
him. 

Settle  findings  and  judgment  on  notice. 


PEOPLE  ex  rel.  GORDON  T.  BTTTLER,  Tenonent  House  Com'r. 

(Supreme  Court,  Appellate  Division,  First  Department   December  80,  1909.) 

Becobdb  (g  11*) — Canceixaiioit— Cloud  on  Title. 

A  record  In  the  tenement  house  department  of  New  York  City  of  a 
violation  by  the  owner,  conslstliig  of  bis  permitting  a  tenement  house  to 
be  occupied  without  a  certificate,  required  by  Tenement  House  Act  (Laws 
1901,  p.  016,  c.  334)  S  122,  and  Greater  New  York  Charter  (Laws  1901,  p. 
567,  c.  406)  S  1344,  made  while  a  third  person  held  a  recorded  mortgage 
on  the  premises,  is  not  a  cloud  on  the  title  to  the  premises  subsequently 
purchased  by  the  mortgagee  under  &  mortgage  foreclosure  judgment  ex* 
tlngulsfalng  the  lien  of  the  city  on  the  premises  by  reason  c£  the  Judg- 
ment against  the  owner  for  the  violation  and  the  notice  of  lis  pendens 
filed  against  the  premises,  and  the  court  may  not  dl*eet  a  mutilation  of 
the  record  by  a  note  on  tibe  record  canceling  and  dls.-  isslng  the  samew 
[Ed.  Note.— For  other  cases,  see  Records,  Dec.  Dig.  1 11.*] 

Appeal  from  Special  Term,  New  York  County. 
Mandamus  by  the  People,  on  the  relation  of  David  Gordon,  against 
Edmond  J.  Butler,  as  Commissioner  of  the  Tenement  House  Depart- 
*  ment  of  the  City  of  New  York,  to  compel  the  cancellation  of  a  record 
in  the  Tenement  House  Department.  From  an  order  directing  the 
issuance  of  a  peremptory  writ  of  mandamus,  defendant  appeals.  Re- 
versed. , 

Argued  before  INGRAHAM,  CLARKE,  HOUGHTON,  MC- 
LAUGHLIN, and  SCOTT,  JJ. 

John  P.  O'Brien,  for  appellant 
Adolph  Engel,  for  respondent. 

Mclaughlin,  J.  Appeal  from  an  order  directing  the  issuance 
of  a  peremptory  writ  of  mandamus  commanding  the  appellant,  as 
commissioner  of  the  tenement  house  department  of  the  city  of  New 
York,  to  cancel  and  dismiss  of  record  in  the  tenement  house  depart- 
ment a  certain  violation,  designated  as  "New  Building  Violation  No. 
464r-08." 

The  violation  referred  to  was  recorded  in  the  tenement  house  de- 
partment on  the  11th  of  April,  1908,  against  certain  premises  then 
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owned  by  one  Wolkenberg,  and  consisted  in  his  permitting  a  tenement 
house  thereon  to  be  occupied  without  having  obtained  from  the  de- 
partment a  certificate  to  the  effect  that  the  building  conformed  to  the 
requirements  of  the  tenement  house  act,  as  required  by  section  122  of 
said  act  and  section  1344  of  the  Greater  New  York  charter.  An  ac- 
tion was  thereafter  brought  against  him  by  the  city  to  recover  the 
penalty  provided  by  the  statute  for  such  violation,  and  a  notice  of  lis 
pendens  was  filed  against  the  premises.  Judgment  was  recovered 
against  him  for  $274.41,  which  was  duly  docketed  in  the  county  clerk's 
office,  no  part  of  which  has  been  paid.  On  the  29th  of  April,  1908,  the 
tenement  house  department  issued  a  certificate  to  the  effect  that  the 
building  on  the  premises  conformed  to  the  requirements,  with  a  notice 
attached  thereto  that  the  violation  for  occupation  before  the  issuance 
of  the  certi6cate  was  pending,  and  the  premises  have  since  been  con- 
tinuously occupied  by  tenants. 

Prior  to  the  11th  of  April,  1908,  the  relator  held  a  mortgage  upon 
the  premises,  duly  recorded,  which  he  thereafter  foreclosed,  purchas- 
ing the  premises  himself  upon  the  foreclosure  sale.  On  the  20th  of 
January,  1909,  he  conveyed  the  premises  to  one  Gronholz,  agreeing 
to  cause  the  violation  recorded  against  the  premises  as  above  stated  to 
be  canceled  or  dismissed.  Upon  the  appellant's  refusal  to  cancel  of 
record  such  violation,  the  relator  applied  for  and  obtained  a  perempto- 
ry writ  of  mandamus,  compelling  the  appellant,  as  commissioner  of 
the  tenement  house  department  of  the  city,  to  do  so,  and  he  appeals. 

The  city  was  made  a  party  to  the  foreclosure  action,  and  the  judg- 
ment there  recovered  extinguished  any  lien  which  it  had  upon  the 
premises  by  reason  of  the  judgment  against  Wolkenberg,  and  the 
notice  of  lis  pendens  filed  was  in  effect  discharged.  The  relator 
claims  that  by  reason  of  these  facts,  and  since  the  violation  no  longer 
exists,  and  judgment  for  the  penalty  therefor  has  been  recovered,  he 
has  a  right  to  have  the  record  of  the  violation  canceled. 

The  record  of  such  violation  was  a  public  record,  made  pursuant 
to  law,  and  the  appellant  had  no  power  to  destroy  it.  Matter  of  Mo- 
lineux  v.  Collins,  177  N.  Y.  395,  69  N.  E.  727,  65  L.  R.  A.  104;  Peo- 
ple V.  Mills,  178  N.  Y.  274,  70  N.  E.  786,  67  U  R-  A.  131.  But  it  is 
claimed  that  all  the  relator  desired,  and  all  the  writ  issued  in  accord- 
ance with  the  order  appealed  from  required,  was  that  the  appellant 
should  note  on  the  record  that  the  violation  was  canceled  and  dis- 
missed. But  the  relator  is  not  even  entitled  to  this  relief.  The  record  as 
it  now  stands  is  not  a  lien  upon  the  property,  or  a  charge  against  him 
or  his  grantee.  Hie  violation  charged  was  the  unlawful  occupancy 
of  the  house  before  the  certificate  of  the  tenement  house  department 
had  been  obtained.  Such  certificate  has  since  been  obtained,  and  the 
premises  thereafter  continuously  occupied.  How  the  record  of  the 
former  violation  can  constitute  any  cloud  upon  the  title  to  the  proper- 
ty itself  it  is  difficult  to  imagine.  It  is  equally  difficult  to  imagine  where 
■  the  court  obtained  its  power  to  thus  summarily  direct  the  mutilation 
of  the  records. 

■  The  order  ai^>ealed  from  should  be  reversed,  with  $10  costs  and 
disbursements  and  the  motion  denied,  with  $10  costs.  All  concur. 
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UNITED  STATES  T.  BBEBN. 
<Slipreme  Court,  Appellate  DlTlslon,  Second  DepartmraiL  December  80,  UOa) 

1.  AlJENS  (S  67*)— NATUBAUZATIOH-^tlBISDIOnON. 

Naturalization  proceedings  being  like  unto  a  cItU  action  or  proceeding, 
and  tlie  first  step  in  tbe  Judicial  proceeding  of  admlaaion  being  the  peti- 
tion, provided  for  by  Act  Cong.  June  29,  1906,  c.  3592,  f  4,  subd,  2,  34 
Stat  697  (C.  8.  Comp.  St  Supp.  1909,  p.  478).  which  la  required  to  be 
Terlfled  with  statement  tbat  petittraier  had  beet  a  re^dent  of  the  United 
States  for  five  rears,  and  of  the  state,  territory,  or  district  In  whldi  tiie 
application  is  made  for  a  year,  Immediately  preceding  the  filing  of  the 
petition,  and  section  4,  subd.  4,  providing  tbat  It  shall  be  made  to  ap- 
pear that  the  alien  had  resided  five  years  in  the  United  States,  and  with- 
in  the  state  or  territory  where  such  court  Is  held  one  year,  change  of  res- 
idence of  the  alien,  after  filing  the  petition  and  b^ore  the  hearing  there- 
of, from  one  Judicial  district  of  the  Supreme  Court  to  another  thereof, 
will  not  deprive  the  court  in  which  the  petition  was  filed  of  Jurisdiction, 
even  if  section  8.  conferring  Jurisdiction  to  natarallsatlon  on  c«taln 
courts,  and  providing  that  the  natnrallxatlon  Jnrl8dlctl<m  of  all  snch 
courts  shall  extend  only  to  aliens  residing  In  the  respective  Jndldal  dl»- ' 
tricts  of  such  courts,  contemplates  the  Judicial  districts  of  the  Supreme 
Court,  and  not  the  entire  territory  of  the  Jurisdiction  of  audi  court 

[Ed.  Note.— For  other  cases,  see  Aliens,  Dec.  Dig.  |  67.*] 
2l  Aliens  (8  68*)— Right  of  Appbal—Natubalizattow  Pbocfedinos. 

The  right  of  appeal  exists  in  a  naturalization  proceeding;  the  Supreme 
.  Court  in  entertaining  such  proceedings,  acting  quoad  hoc  as  a  court  of 
the  United  States. 

[Ed.  Note.— For  other  cases,  see  Aliens,  Dec.  Dig.  |  68.*] 

On  reargument.   Order  affirmed. 

For  former  opinion,  see  118  N.  Y.  Supp.  1147. 

Argued  before  HIRSCHBERG.  P.  J.,  and  WOODWARD.  JENKS, 
BURR,  and  MILLER,  JJ. 

Louis  R.  Bick  (William  J.  Youngs,  U.  S.  Atty.,  and  Hugh  Govern, 
Jr.,  on  the  brief),  for  the  United  States. 

Frederick  H.  Jones,  for  respondent. 

JENKS,  J.  This  appeal  is  by  the  United  States  from  an  order  of 
the  Special  Term,  held  in  and  for  the  county  of  Kings,  that  admits  the 
alien  James  Breen  to  citizenship.  Breen  was  a  resident  of  that  county, 
which  is  in  the  Second  judicial  district,  at  the  time  he  filed  his  petition 
for  admission;  but  before  his  petition  came  on  to  be  heard  he  had 
changed  his  residence  to  the  county  of  New  York,  which  is  in  the  First 
judicial  district  When  this  change  of  residence  was  elicited  upon  the 
hearing,  the  appellant  objected  to  the  jurisdiction,  the  objection  was 
overruled,  and  the  alien  was  admitted.  The  correctness  of  Hiat  ruling 
is  the  sole  question  on  this  appeal. 

The  direct  pertinent  provisions  of  Act  Cong.  June  29,  1906,  c.  3592, 
34  Stat.  596  (U.  S.  Comp.  St.  Supp.  1909,  p.  478),  read  as  follows: 

"Sec.  8.  That  exclusive  Jurisdiction  to  naturaltse  aliens  as  citizens  of  the 
United  States  Is  hereby  conferred  upon  the  following  q^edfled  courts:  United  ■ 
States  Circuit  and  District  Courts  now  existing,  or  which  may  hereaftn  be 
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established  by  Congress  In  any  state,  United  States  Dlstnct  Courts  for  the 
territories  of  Arizona,  New  Mexico,  Oklahoma,  Hawaii,  and  Alaska,  the  Su- 
preme Court  of  the  District  of  Columbia,  and  the  United  States  courts  for 
the  Indian  Territory ;  also  all  courts  of  record  in  any  state  or  territory  now 
existing,  or  which  may  hereafter  be  created,  having  a  seal,  a  clerk,  and  Ju- 
risdiction in  actions  at  law  or  equity,  or  law  and  equity,  in  which  the  amount 
In  controvert  is  unlimited.  That  the  naturalization  Jurisdiction  of  all  courts 
herein  gpedfled,  state,  territorial,  and  federal,  shall  extend  only  to  aliens  res- 
ident within  the  respective  Judicial  districts  of  such  courts.  The  courts  here- 
in specified  shall,  upon  the  requisition  of  the  clerks  of  such  courts,  be  fur- 
nished from  time  to  time  by  the  Bureau  of  Immigration  and  Naturalization 
with  such  blank  forms  as  may  be  required  In  the  naturalization  of  slleiM,  and 
all  cerUflcates  of  naturalization  shall  be  consecutively  nombered  and  printed 
on  safety  paper  famished  by  said  bureau." 

I  am  not  prepared  to  say  that  Congress  contemplated  the  judicial 
districts  of  our  Supreme  Court,  and  not  the  entire  territory  of  the  ju- 
risdiction of  ^e  respective  courts  entmierated.  But  I  ^all  consider 
these  provisions  as  if  such  was  the  l^slative  intent.  The  proceedings 
are  like  unto  a  civil  action  or  proceeding.  Spratt  v.  Spratt,  4  Pet. 
406,  7  L.  Ed.  897 ;  Matter  of  Clark,  18  Barb.  444.  Although  there 
must  be  a  declaration  of  intention,  such  act  is  not  the  initiation  of  a  ju* 
dicial  proceeding  or  any  part  thereof.  It  is  a  mere  expression  of  a 
state  of  mind,  and  the  nling  and  formal  record  thereof  is  ministerial, 
not  judicial.  Andres  v.  Circuit  Judge,  77  Mich.  85,  43  N.  W.  857,  6 
L.  R.  A.  238 ;  Works  on  Jurisdiction,  739.  The  first  step  in  the  ju- 
dicial proceeding  of  admission  is  the  petitkm.  And  the  general  prin- 
ciple would  give  the  court  jurisdiction  at  the  time  when  the  petition 
was  duly  filed  pursuant  to  the  prescribed  procedure.  In  United  States 
V.  Arredondo,  6  Pet.  691-709,  8  L.  Ed.  647,  the  court  say: 

*^e  power  to  hear  and  determine  a  cause  is  Jurisdiction ;  it  Is  'coram  Ju- 
dice,'  wb«iever  a  case  is  presented  which  brings  this  power  Into  action ;  if 
the  petitioner  states  m<Si  a  ease  In  bis  petiticm  that  on  a  demurrer  Uie  conrt 
would  raider  Judgment  In  his  favor.  It  is  an  undoubted  case  of  JurisdlcUim ; 
whether,  on  an  answer  denying  and  puttli^  In  issue  the  allegations  of  the 
petition,  the  petitioner  makes  ont  his  case.  Is  the  exercise  of  jurisdiction  con- 
ferred by  the  flllnc  of  a  petttkm  contaiiUDg  all  the  requisites  and  in  the  man- 
nw  prescribed  by  law." 

Sec,  too,  Grignon's  Lessee  v.  Astor,  2  How.  319,  11  L.  Ed.  283; 
Works  on  Jurisdiction,  p.  30,  and  authorities  cited. 

The  petition  must  be  of  prescribed  particulars,  and  verified,  not  only 
by  the  applicant,  but  also  by  the  affidavits  of  witnesses.  It  must  be 
filed  with  the  clerk  of  the  court,  who  must  docket  it,  and  must  immedi- 
ately give  notice  thereof  by  posting  in  a  prescribed  place,  and  it  is  up- 
on suoi  process  alone  tiiat  the  "final  action"  is  taken  by  the  court  (sec- 
tions 5  and  6).  It  may  be  made  or  filed  during  term  time  or  vacation. 
That  it  is  regarded  as  the  formal  initiative  act  of  these  judicial  pro- 
ceedings is  indicated  by  the  provisions  that  the  affidavits  of  verifica- 
tion must  show  the  residence  of  the  applicant  for  a  period  of  at  least 
one  year  immediately  preceding  the  date  of  the  filing  of  his  petition 
(sulxi.  3,  §  4),  and  it  must  appear  to  the  satisfaction  of  the  court  that 
"immediately  preceding  the  date  of  the  application  the  petitioner  has 
resided,"  etc.  (subd.  4,  §  4). 

Under  the  general  rmt,  a  chan^  of  residence  of  the  petitioner  sub- 
sequent to  the  acquisition  of  junsdiction  would  not  affect  the  juris- 
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diction.  X^ton  and  Williamson  v.  New  Jersey  Southern  Railroad 
Co.,  25  N.  J.  Eg.  372-375,  and  authorities  cited;  Conolly  v.  Taylor.  2 
Pet.  556,  7  L.  Ed.  518;  Dunn  v.  Clarke,  8  Pet.  1,  8  L.  Ed.  845.  In 
Conolly  V.  Taylor,  supra,  Marshall,  C.  J.,  said : 

"Wbere  there  Is  no  cbaoge  of  party,  a  Jarlsdictton  depending  on  the  condi- 
tion of  the  party  !■  governed  by  that  condition,  as  It  was  at  the  onninence- 
nient  of  the  salt" 

The  learned  United  States  attorney  asked :  Wbuld  not  the  court  lose 
jurisdiction  by  a  certain  act  of  the  person,  for  example,  by  his  moving 
out  of  the  judicial  district  during  the  pendenQr  of  his  petition,  if  Con- 
gress so  declared?  Doubtless  Congress  could  regulate  the  jurisdiction 
in  such  proceedings.  People  v.  Welch,  141  N.  Y.  266,  36  N.  E.  328, 
24  L.  R.  A.  117,  38  Am.  St.  Rep.  793.  But  of  course  the  question  is 
whether  Congfress  has  done  so  in  the  respect  under  consideration.  I 
fail  to  find  any  explicit  provision  that  indicates  that  the  court  loses  its 
jurisdiction  under  such  circumstances.  And  I  find  no  intent  in  any 
of  the  provisions  of  this  law.  The  general  requirement  of  residence 
as  a  qualification  for  admission  to  citizenship  is  continuous  residence 
within  the  United  States  of  at  least  five  years,  and  residence  within  the 
state  or  territory  of  at  least  one  year.  As  I  have  pointed  out,  there  is 
requirement  that  the  petition  shall  be  verified  by  the  affidavits  of  wit- 
nesses, who  shall  state  that  they  have  known  the  applicant  to  be  a 
resident  of  the  United  States  for  a  period  of  at  least  five  years  con- 
tinuously, and  of  the  "state,  territory  or  district"  of  at  least  one  year 
immediately  preceding  the  date  of  the  filing  of  his  application.  Even 
conceding  that  the  words  "or  district"  refer  to  a  judicial  district,  and 
to  a  judicial  district  which  is  but  a  part  of  the  territory  throughout 
which  the  court  in  question  has  jurisdiction,  yet  this  applicant  met 
that  requirement,  inasmuch  as  he  had  resided  in  such  district  at  least 
one  year  immediately  preceding  the  date  of  the  filing  of  his  applica- 
tion. 

But  the  expression  "or  district"  does  not  in  my  opinion  refer  to  a 
judicial  district,  but  it  is  to  be  resolved  both  on  the  doctrine  of  ejus- 
dem  generis  and  by  construction  to  a  national  division  like  unto  a  state 
or  territory ;  e.  g.  the  District  of  Columbia,  whose  Supreme  Court  is 
clothed  with  power  in  the  premises  (section  3).  An  example  of  the 
use  of  the  word  in  like  sense  is  found  in  section  10,  where  provision 
is  made  in  case  the  petitioner  has  not  resided  in  the  "state,  territory  or 
district"  for  a  period  of  five  years  continuously  and  immediately  pre- 
ceding the  filing  of  his  petition.  Certain  forms  are  prescribed  by  sec- 
tion 27  of  the  act,  and  these  indicate  the  meaning  of  the  word  ."dis- 
trict" when  thus  used.  The  form  for  the  declaration  of  intention 
reads : 

"I  arrived  at  the  (port)  of  ,  In  the  state  (territory  or  district)  of." 

The  form  for  the  petition  reads: 

"My  place  of  residence  Is  number  street,  dty  of  ,  state  (ter- 
ritory or  district)  of  •  •  •.  I  have  resided  contlnuoaaly  In  the  United 
States  of  America  for  a  term  of  five  years  at  least  immediately  preceding  the 

date  of  this  petition,  to  wit,  since  ,  Anno  Domini  ,  and  in  the 

state  (territory  or  district)  of  '  for  one  year  at  least  next  preceding  the 
date  of  tbU  petition.'* 
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And  the  affidavit  of  the  witnesses  is  to  the  effect  that  the  petition- 
er is  a  "resident  of  the  United  States  *  *  •  and  of  the  state  (ter- 
ritory or  district)  in  which  the  above-entitled  application  is  made  for 

a  period  of  ^  years  immediately  preceding  the  date  of  filing  his 

petition."  The  use  of  the  term  "district,"  in  the  sense  of  the  territory 
wherein  a  court  exercises  jurisdiction,  is  found  in  subdivision  1  of 
section  4,  wherein  it  is  provided  that  the  petitioner  shall  declare  on 
oath  his  intention  "before  the  clerk  *  *  *  in  the  district  in  which 
such  alien  resides/'  when  the  word  is  used  alone,  without  association 
^vith  state  or  territory.  Although  the  declaration  of  intention  must 
be  made  before  the  clerk  of  the  court  "in  the  district  in  which  such 
alien  resides/*  thereby  referring  to  the  judicial  district  in  contradis- 
tinction to  the  term  "district"  when  used  with  the  disjunctives  in  con- 
trast with  state  and  territory,  there  is  no  provision  that  the  application 
for  admission  must  be  made  in  that  district.  But,  on  the  contrary,  the 
petitioner  is  required  to  show  the  "time  when  and  the  place  and  name 
of  the  court  where  he  declared  his  intention/'  See,  too,  Andres  v.  Cir- 
cuit Judge,  supra. 

It  is  true  that  there  is  omission  of  the  word  "district,"  as  of  the 
same  character  as  state  or  territory,  in  the  fourth  subdivision  of  secr 
tion  4,  where  the  provision  is : 

"It  shall  be  made  to  appear  to  the  satisfaction  of  tbe  court  admitting  any 
alien  to  citizenship  that  Immediately  preceding  the  date  of  his  application  he 
has  resided  continuously  within  tlie  Uuited  States  five  years  at  least,  and 
within  the  state  or  territory  where  such  court  Is  at  the  time,"  etc. 

But  I  think  that  is  unintentional.  We  have  another  example  of  the 
same  kind  of  omission  in  section  10.  The  expression  reads : 

"That  tn  case  the  petitioner  has  not  resided  In  the  state,  territory,  or  dis- 
trict for  a  period  of  five  years  continuously  and  immediately  preceding  the 
filing  of  his  petition  he  may  establish  by  two  witnesses,  Iwth  In  his  petition 
and  at  tbe  bearii^.  tbe  time  of  his  residence  within  tbe  state,  proTlded,"  etc. 

Thus  both  territory  and  district  are  omitted  after  the  word  "state" ; 
but  plainly  Congress  meant  to  make  the  provision  apply  to  territory 
and  district,  as  well  as  state,  else  it  would  not  luLve  mentioned  terri- 
toiy  or  district  in  the  opening  sentence. 

It  is  urged  that,  with  the  requirement  that  the  applicant  must  re- 
side in  the  district  wherein  his  application  is  heard  at  the  time  it  was 
heard,  there  might  be  less  opportunity  for  fraud.  That  may  be  so, 
but  the  courts  cannot  legislate  under  tiie  cloak  of  construction.  And 
where  there  are  so  many  safeguards  of  corroboration,  notice,  pub- 
licity, and  of  prescribed  time  that  must  intervene  the  application  and 
the  hearing,  and  when  the  hearing  may  take  the  form  of  a  trial  where- 
at witnesses  are  heard,  and  the  United  States  comes  before  the  court 
with  the  status  of  a  party,  I  think  that  the  chance  of  imposition  upon 
the  court  under  such  circtunstances  as  appear  in  this  case  is  slight  in- 
deed. 

I  think  that  the  right  of  appeal  exists  in  this  proceeding.  In  en- 
tertaining such  proceedings  the  Supreme  Court  acts  quoad  hoc  as  a 
court  of  the  United  States.  People  v.  Sweetman,  3  Parker's  Cr.  R.  358 ; 
Matter  of  Christern,  43  N.  Y.  Super.  Ct.  524.   For  examples  of  the 
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entertainment  of  appeals,  we  are  cited  to  United  States  v.  George, 
164  Fed.- 45,  90  C.  C.  A.  463;  United  States  v.  Rodiek,  162  Fed.  469, 
89  C.  C.  A.  389 ;  United  Steles  v.  Daly,  32  App.  D.  C.  625 ;  United 
States  V.  Santi  Martorana  (U.  S.  Circuit  Court  of  Appeals,  Third 
Circuit,  May  25,  1909)  171  Fed.  397. 
The  order  is  affirmed. 


In  re  HISCOX  et  aL 
(Supreme  Court,  Appellate  DItIsIod,  Second  Department   December  80,  1009-) 

1.  EXECQTOBS  AltD  AOUIRISTBATOBS  (S  86*)— CoXXACTION  AND  MANAGEMENT  OF 

EkrrATE— DiBE(7noN8  of  Will. 

Whether  the  directions  contained  in  a  will  for  the  distribution  ot  in- 
come m  ultimate  distribution  of  the  principal  are  Talid  or  invalid,  It  la 
the  execQtors'  duty  to  collect  the  aaeets  of  the  eetate,  and,  if  they  carry 
on  testator's  business,  to  receive  and  obtain  the  pro0t8  thereof  until  In- 
structed by  a  court  of  competent  Jurisdiction  as  to  the  distribution  thereof. 

[Ed.  Note.— For  other  cases,  see  Elzecntors  and  Administrators,  Cent. 
Dig.  i  8fi&;  Dec  Dig.  |  8&*] 

&  BfZBOUTOBS  ASD  ADUIRISTBATOBS  ({  4^)— AOCOUKTIRa— PBOPEBTT  TO  BS 
IirOLUDBD. 

Executors  will  not  be  relieved  from  charging  themselves  la  their  ac- 
count with  the  good  will  of  testator's  business' because  they  do  not  know 
what  it  Is  worth,  as  it  Is  their  duty  to  make  an  honest  effort  to  find  out. 

[Ed.  Note. — For  other  cases,  see  Bncntors  and  Administrators,  Gent 
Dig.  fl  1990-1892;  Dec.  Dig.  i  465«] 

8.  ExEouTOBs  AKD  Adkznzbibatobs  (|  4«S*)— Aocouhtino— Pbofebtt  to  be  In- 

OLVDED. 

Executors  will  not  be  excused  from  charging  themselves  In  their  ac- 
count with  the  value  of  trade-marks  of  proprietary  articles,  on  the  ground 
fliat  the  trade-nmrks  were  of  little  value  without  the  formulae  in  accord- 
ance with  which  the  articles  protected  by  the  trade-marks  are  manafae- 
tnred,  where  they,  who  had  been  employes  in  testator's  business,  knew 
the  formulffi,  since  It  was  their  duty  to  disclose  them  for  the  benefit  of  the 
estate,  and  they  could  not  use  them  for  their  own  benefit 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Gent 
Dig.  H  1990-1992 ;  Dec.  Dig.  |  465.*] 

4  WZZXS  (I  740*)— AOBEEMENTS  BETWEEN  LeOATEES— PEBSONS  BOUND. 

An  agreement  of  all  the  beneficiaries  under  a  will,  except  a  daughter 
and  one  other,  before  it  was  proved,  conveying  to  testator's  sons,  who  were 
appointed  executora.  testator's  business,  with  all  pateuts,  trade-marks, 
copyrights,  and  the  good  will  thereof,  would  not  bind  the  daughter,  who 
did  not  acquiesce  therein. 

[Ed.  Nota— For  other  cases,  see  mils^  Gent  Dig.  |  1892;  Dec.  Dig.  1 
740.*] 

&  EXECUTOBB  AND  ADUINISIBATOBa  (|  20*) — ATPOrNTltENT  OW  EZBOUT<W— BK- 

TBOACTIVE  EyFECT. 

The  sons  not  having  renounced  their  right  to  act  as  executors  and  re- 
fused to  qualify,  the  moment  they  did  qualify,  their  appointment  as  exec- 
utora  to  carry  on  the  business  related  back  to  the  date  of  testator's  death, 
and  they  afterwards  carried  It  on  as  executors,  charged  with  the  per- 
formance of  duties  and  obligations  resting  upon  them  by  virtue  of  that 
position.  I 

[Ed.  Note. — For  other  cases,  see  Executors  and  AdmlnlstratorSj  Cent 
Dig.  I  177;  Dec.  Dig.  9  29.*] 
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Ok  BzEcuTOBB  AND  AmoiTurnuTOBS  (I  46S*)  — •  AcconnriNQ  —  P30PBBTT  to  bs 

InCLUDKO. 

It  would  be  no  answer  to  the  claim  of  the  daughter  to  an  accounting 
for  the  profits  of  the  business  that  creditors  of  testator  might  have  valid 
and  enforceable  claims  on  the  profits  of  the  business  by  virtue  of  an  as- 
signment by  testator  of  trade-maii£S  as  further  security  for  payment  of 
notes,  payable  out  of  the  profits  of  the  business,  since,  If  the  indebtedness 
had  not  been  paid,  the  daughter,  as  legatee,  could  call  on  the  executors, 
when  tbey  received  profits,  to  use  them  In  accordance  with  the  agreement, 
Mnding  upon  testator,  or  at  least  to  preserve  them,  so  that,  either  under 
the  agreonent  or  by  operation  of  law,  they  mlg^t  be  used  to  pay  testator*! 
debts. 

[Ed.  Note.— For  other  cases,  see  Executors  and  Admlnlstraton,  Cent 
Dig.  Si  1900-1802;  Dec.  Dig.  |  466.*] 

T.  EZECUTOIS  AlTD  ADHIiriSntATOBS  (f  466*)— ESTOP^XL  BT  IXOA.TKI  lO  Bl- 

QUIBE  AOCOTTimilQ. 

The  fact  that  testator's  widow  arid  children  agreed  to  a  distribution 
among  them  of  mining  stocks  belonging  to  the  estate,  if  it  was  In  effect 
an  agreement  to  set  aside  the  terms  of  the  will,  should  not  be  extended 
beyond  the  property  Immediately  affected  thereby,  and  would  have  no  bear- 
ing upon  a  daii|^ter*s  rii^t  to  donand  an  accounting  of  the  pntf  ts  of  the 
business,  or  as  to  other  assets  of  the  estate. 

[Ed.  Note^For  other  cases,  see  Bj^ecutors  and  Admlnletratots,  Cent 
Dig.  H  198&-1900;  Dec.  Dig.  {  466.*] 

&  EXBCVTOBS  AND  ^  DKIHiaTBATOBa  (|  472*)— ACCX)nilTIlTa— DUTT  TO  MAKE 
CBEDITOaS  Pabtzbs. 

Executors,  asking  a  settlement  of  their  accounts,  must,  under  Code  Civ. 
Proe.  I  2728,  relating  to  settlements  and  dtatlons  therenimn,  cause  to  be 
dted  upon  their  accounting  all  creditors  or  persona  claiming  to  be  credit- 
ors of  decedent,  except  such  as  by  vouchers  attached  to  the  account  filed 
appear  to  have  been  paid,  and  th^  cannot  defend  against  a  demand  of  a 
l^tee  that  they  account  for  certain  assets  or  profits  of  decedent's  busl- 
nesa  on  the  ground  that  creditors  of  decedent  were  not  made  parties  to  the 
proceedings  and  shoold  be  heard  before  any  jud^ent  respecting  the  dla- 
tributlon  of  the  assets  Is  made; 

[Ed.  Note.— For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  i  2027 ;  Dec.  Dig.  1  472.*J 

fll  EZKUTOBS  ARD  ADHINinBATOBS  (|  472*>-^AOOOCirTIHa— PAITIES. 

Where  a  wiM  directed  that  a  certain  sum  out  of  the  profits  of  decedent's 
business  should  be  paid  testator's  daughter  each  year,  and  the  executors 
In  thdr  account  failed  to  show  the  condition  of  the  business,  and  credit- 
ors under  the  terms  of  the  will  and  under  the  terms  of  certain  agree- 
ments among  the  beneficiaries  might  have  claims  against  the  Income  of 
the  business  snperlor  to  those  of  the  daughter,  and  are  not  parties  to  tlie 
proceedings  for  the  accounting,  It  was  Improper  to  direct  the  executors  to 
pay  the  annual  sum  from  the  net  profits  of  the  business. 

[Ed.  Note.— For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  I  2027;  Dec.  Dig.  |  472.*] 

Appeal  from  Surrogate's  Court,  Suffolk  County. 

Proceedings  for  settlement  of  the  estate  of  David  Hiscox,  To  the 
account  of  Everett  S.  Hiscox  and  another,  executors,  ^rriet  M. 
Hughes  filed  objections.  From  an  order  directing  the  executors  to 
amend  their  account,  they  appeal.  Modified  and  affirmed. 

Argued  before  WOODWARD,  JENKS,  BURR,  THOMAS,  and 
RICH,  JJ. 

Thomas  Young,  for  appellants. 

Timothy  M.  Griffing,  for  respondent  Harriet  M.  Hughes. 
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BURR.  J.  "Davi^  Hiscox  died  January  25,  1906.  He  left  a  will, 
dated  October  6,  1905,  and  proved  March  19,  1906.  On  the  same 
day  his  sons,  Everett  S.  Hiscox  and  Jesse  F.  Hiscox,  qualified  as 
executors.  At  the  time  of  his  death  he  was  engaged  in  the  business 
of  the  manufacture  and  sale  of  proprietary  medicines  and  toilet  ar- 
ticles.  By  his  will  he  provided,  among  other  things,  as  follows : 

"I  ai^lnt  my  two  boiib  Brerett  8.  Hiscox  and  Jesse  F.  Hiscox  as  my  exec- 
Dtors,  to  carry  on  the  business  now  condncted  by  me  under  tbe  name  of  the 
Hlacox  Chemical  Work^  and  to  continue  and  conduct  Raid  business  under  said 
name  during  tbe  lives  of  my  said  sons  Everett  S.  Hiscox  and  Jesse  F.  Hiscox, 
and  the  survivor  of  tbem,  or  in  case  all  my  debts  and  obligations  owli^  by 
me  shall  be  fully  paid  and  discharged." 

He  then  gave  directions  as  to  how  the  profits  arising  from  his 
business  were  to  be  used  by  the  said  executors,  and,  among  other 
things,  provided  that  they  were  each  to  be  paid  the  sum  of  $3,000 
annually  for  all  services  which  they  should  render  to  the  business  of 
the  Hiscox  Chemical  Works,  unless  the  profits  of  said  business 
amounted  to  more  than  $32,000  a  year,  in  which  case  there  was  a 
provision  for  an  increase  of  salary.  The  testator  was  the  owner 
of  certain  trade-marks  used  in  connection  with  the  said  business  and 
of  certain  formulae  in  accordance  with  which  the  articles  above  re- 
ferred to  were  manufactured.  The  business  was  a  lucrative  one. 
There  was  some  evidence  that  in  the  year  immediately  preceding  his 
death  the  profits  were  in  the  neighborhood  of  $32,600.  After  his 
death  the  business  was  carried  on  by  his  sons,  tlie  above-named  ex- 
ecutors, and,  although  the  exact  amount  of  the  profits  therefrom  dur- 
ing the  years  1907  and  1908  is  not  disclosed,  it  does  appear  that 
these  profits  were  considerably  larger  than  during  the  last  year  of 
the  testator's  life.  In  May,  1907,  Harriet  M.  Hughes,  a  daughter  of 
decedent  and  a  legatee  under  the  said  will,  instituted  proceedings  to 
compel  these  executors  to  account.  Thereafter  they  filed  a  petition 
for  a  voluntary  accounting,  and  the  proceedings  were  thereupon  con- 
solidated. To  the  account  filed  in  the  voltmtary  proceedings,  Mrs. 
Hughes  filed  objections. 

No  inventory  of  the  personal  property  belonging  to  the  estate  of 
the  deceased  seems  ever  to  have  been  filed;  but,  when  the  executors 
filed  their  accountj,  they  charged  themselves  with  the  amount  of  an 
inventory  of  stock,  cash  in  bank,  and  accounts  receivable,  which  had 
been  made  by  the  said  David  Hiscox  in  connection  with  the  said  busi- 
ness and  about  a  month  before  his  death.  To  this  was  added  a  large 
amount  of  mining  stocks  declared  by  them  to  be  of  no  value,  so  that 
the  amount  of  personal  property  with  which  they  charged  themselves 
was  precisely  the  same  as  that  shown  in  the  inventory  above  referred 
to.  Nothing  was  included  in  the  amount  for  the  value  of  the  good 
will  of  the  business,  which  was  presumably  very  large  (Von  Au  v. 
Magenheimer,  115  App.  Div.  87,  100  N.  Y.  Supp.  659;  Matter  of 
Silkman,  121  App.  Div.  202,  on  page  218,  105  N.  Y.  Supp.  872,  af- 
firmed 190  N,  Y.  560,  83  N.  E.  1131),  nor  for  the  formula:  or  trade^ 
marks  belonging  to  the  deceased,  nor  for  the  profits  of  the  business 
carried  on  by  the  executors  since  the  date  of  his  death.   The  Surro- 


Digitized  by  Google 


Sup.  Ct.) 


IN  BE  HXSCOX. 


811 


gate's  Court  thereupon  made  an  order  directing  these  executors  to 
amend  their  account — 

"so  that  It  Bhall  Bbow  the  exact  condition  of  the  estate  of  the  said  David  His- 
cox,  deceased,  at  the  date  of  bis  death,  and  Bball  show  the  eutire  couduct  of 
the  business  of  the  Hiscox  Chemical  Worths  subsequent  to  that  date,  including 
hU  sales  and  the  expenses  of  the  conduct  of  the  said  buslnesB,  so  as  to  idiow 
the  annual  profits  thereof." 

From  that  order  of  the  surrogate  this  appeal  is  taken. 

The  excuses  offered  by  these  accounting  executors  for  failing  to 
charge  themselves  with  these  valuable  assets  and  income  of  the  es- 
tate are,  first,  that  some  of  the  provisions  of  the  will  are  invalid. 
Whether  the  directions  contained  in  the  will  for  the  distribution  of 
the  income  or  for  the  ultimate  disposition  of  the  principal  of  the  es- 
tate are  valid  or  invalid,  it  is  their  duty  to  collect  the  assets  of  the 
estate  and,  if  they  carry  on  the  business,  to  receive  and  retain  the 
profits  of  the  business  until  properly  instructed'by  a  court  of  compe- 
tent jurisdiction  in  regard  to  the  distribution  thereof. 

Second,  that  the  good  will,  formulae,  and  trade-marks  above  refer- 
red to  are  of  little  value,  and  that  not  easy  to  ascertain.  It  is  no  an- 
swer to  say  that  they  do  not  know  what  the  good  will  of  the  business 
is  worth.  It  is  their  duty  to  make  an  honest  effort  to  find  out.  Nor 
is  it  any  answer  to  say  that  the  trade-marks  are  of  little  value  with- 
out the  formulae  in  accordance  with  which  the  articles  protected  by 
these  trade-marks  are  manufactured.  On  the  examination  before  the 
surrogate,  <»ie  of  the  executors  testified  with  regard  to  one  of  the 
trade-marks: 

"In  connection  with  the  redpea,  it  is  very  valuable  to  me.  *  *  *  I 
refuse  to  tell  what  the  formula  is,  becanse  It  Is  valuable  to  m&  It  la  valnable 
to  me  as  tbe  manufacturer  under  that  name.  I  don't  know  how  valuable  It  is 
to  me.  I  don't  know  how  ntauy  thousand  doUara  It  Is  worth." 

These  formulae  belonged  to  the  testator,  and  not  to  his  clerks  or 
his  employes.  It  would  establish  a  new  principle  in  the  law  of  trusts 
if  a  trustee,  who  was  in  possession  of  valuable  information  of  this 
character,  should  refuse  to  disclose  it  for  the  benefit  of  the  estate, 
because  he  had  acquired  his  knowledge  while  a  clerk  of  the  testator, 
and  now  desired  to  make  use  of  it  for  his  own  benefit  and  advantage. 

Third,  that  the  contestant,  Mrs.  Hughes,  is  not  concerned  with  the 
disposition  of  the  profits  of  the  business,  first,  because  under  agree- 
ments made  by  David  Hiscox  in  his  lifetime  these  profits  are  pledged 
toward  the  payment  of  certain  debts  of  the  deceased,  and,  second, 
because  the  business  has  not  been  carried  on  by  these  men  as  execu- 
tors under  the  will,  but  as  individuals  and  for  their  own  benefit,  un- 
der an  agreement  made  with  the  widow  and  all  of  the  children  of 
the  deceased,  except  Mrs.  Hughes,  executed  before  the  will  was  prov- 
ed. It  does  appear  that  immediately  after  their  father's  death,  and 
before  the  will  was  proved,  an  agreement  was  prepared  and  executed 
by  the  widow  and  all  of  the  children  of  the  said  David  Hiscox,  who 
were  also  the  only  beneficiaries  under  his  will,  except  a  son,  who  is 
incompetent,  and  Harriet  M.  Hughes,  the  contestant  here,  by  which 
they  conveyed  to  the  said  Everett  S.  Hiscox  and  Jesse  F.  Hiscox  all 
their  interest  in  the  business  carried  on  under  the  name  of  Hispox 
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Chemical  Works,  together  with  all  patents,  trade-marks,  copyrights, 
and  the  good  will  of  the  said  business.  Thereafter  these  men,  who  ac- 
cording to  their  own  testimony  had  been  practically  carrying  on  the 
entire  business  during  their  father's  lifetime  for  a  salaiy  of  $2,000 
a  year  each,  and  whose  compensation  under  the  will  was  fixed  at  $3,- 
000  a  year,  immediately  raised  the  salary  of  each  to  the  sum  of  $12,- 

000  a  year,  and  so  conducted  afid  managed  the  business  as  to  prac- 
tically absorb  for  their  own  boiefit  the  greater  portion  of  the  profits 
thereof.  Whether  this  agreement,  under  the  peculiar  circumstances 
connected  with  its  execution,  was  of  any  validity  whatever,  even  as 
against  those  who  did  execute  the  same,  it  was  of  no  force  and  ef- 
fect as  against  Mrs.  Hughes,  who  declined  to  be  bound  thereby. 
Whatever  might  have  been  the  case  if  they  had  renounced  their  right 
to  act  as  executors  and  refused  to  qualify,  they  did  not  do  so,  and 
the  moment  that  they  .did  qualify  their  appointment  as  "executors  to 
carry  on  the  business"  related  back  to  the  date  of  the  testator's  death. 
Matter  of  Silkman,  supra.  So  far,  at  least,  then,  as  Mrs.  Hughes  is 
concerned,  they  are  not  carrying  on  the  business  under  any  agree- 
ment for  their  own  benefit,  but  as  executors  under  the  last  will  and 
testament  of  David  Hiscox,  deceased,  and  charged  with  the  perform- 
ance of  the  duties  and  obligations  resting  upon  them  by  virtue  of 
their  trust  relation.  A  more  utter  disregard  of  the  obligations  of  a 
trust  relation  is  seldom  exhibited  than  appears  in  the  conduct  of  these 
accounting  executors.  They  admitted  that  they  had  ignored  their 
sister,  the  contestant  here,  in  regard  to  the  conduct  of  the  said  busi- 
ness. One  of  the  accounting  executors  testified : 

"Sbe  was  not  consulted  In  r^erence  to  the  amount  of  salary  I  was  to  have. 

1  don't  think,  she  was  entitled  to  a  voice  In  that  I  don't  think  sbe  was  en- 
titled to  any  voice  In  fixing  my  salary.  If  myadt  and  my  brother  bad  Been  fit 
to  diarge  a  salary  snfflclent  to  abB<nl>  alt  the  proflts,  sbe,  as  a  legatee  under 
the  will,  I  think,  wonld  have  no  voice  In  the  matter." 

It  would  be  unfortunate,  indeed,  if  courts  were  powerless  to  bring 
to  a  sense  of  duty  an  executor  who  seemed  to  appreciate  so  little 
the  importance  and  responsibilities  of  his  position. 

Nor  is  it  any  answer  to  the  claim  of  Mrs.  Hughes  to  be  advised  as 
to  the  extent  of  the  profits  of  the  said  business  that  certain  creditors 
of  these  decedents  may  have  valid  and  enforcible  claims  thereon.  In 
December,  1882,  the  firm  of  Hiscox  &  Co.,  of  which  the  said  David 
Hiscox  was  then  a  member,  transferred  to  the  firm  of  Dauchy  &  Co. 
certain  trade-marks  then  belonging  to  the  firm  as  security  for  an  ex- 
isting indebtedness  of  some  $60,000,  and  such  further  sums  as  might 
become  due  and  payable  by  the  said  firm  of  Hiscox  &  Co.  to  the  said 
firm  of  Dauchy  &  Co.  It  does  not  appear  from  the  evidence  in  this 
case  that  the  said  finn  of  Dauchy  &  Co.  have  ever  held  these  trade- 
marks in  any  other  way  than  as  a  possible  security  for  such  indebt- 
edness, or  that  they  have  ever  actually  reduced  them  to  their  own  pos- 
session or  control,  and  either  manufactured  under  them,  or  sold  and 
disposed  of  them  in  satisfaction  of  any  debt.  Neither  does  it  appear 
what  the  present  condition  of  indebtedness  to  the  said  firm  is. 

In  May,  1900,  the  said  David  Hisrax,  together  with  his  wife  and  his 
sons,  Everett  S.  Hiscox  and  Jesse  F.  Hiscox,  entered  into  an  agree- 
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mcnt  with  one  Frederick  Rawolle,  who  had  been  a  partner  of  the  said 
David  Hisa)x  up  to  that  time,  by  which  tiie  sfiid  nrm  was  dissolved, 
and  the  said  Hiscox  purchased  his  interest  in  the  said  firm  for  the  sum 
of  $180,000,  which  indebtedness  was  afterwards  reduced  to  $130,000, 
for  which  he  gave  his  notes,  240  in  number,  the  first  of  which  is  pay- 
able in  May,  1910,  and  the  others  of  which  will  become  payable  on  the 
16th  of  each  and.  every  succeeding  month  thereafter  until  the  entire 
indebtedness  is  paid.  As  security  for  the  payment  of  these  notes  the 
parties  to  the  agreement,  other  ^an  the  said  Rawolle,  and  including 
the  said  Everett  S.  Hiscox  and  Jesse  F.  Hiscox,  agreed  to  carry  on  the 
said  business  so  long  as  it  ccmtinued  profitable,  and  out  of  the  net  pro- 
ceeds thereof,  after  allowing  to  the  said  Everett  S.  Hiscox  and  Jesse 
F.  Hisa>x  a  salary  not  exceeding  $2,000  per  annum,  to  pay  and  dis- 
charge all  of  the  said  notes  made  by  the  said  Hiscox  to  the  said  Ra- 
wolle.  As  further  security  for  the  carrying  out  of  that  agreement,  the 
said  Hiscox  also  assigned  to  the  said  Rawolle,  subject  to  the  claims  of 
the  firm  of  Dauchy  &  Co.,  the  trade-marks  above  referred  to.  If  this 
agreement  is  still  in  force,  as  a  person  interested  in  the  estate  of  the 
said  David  Hiscox,  deceased,  the  said  Harriet  M.  Hughes  is  entitled 
to  call  upon  the  executors,  when  they  receive  profits,  to  use  them  in 
accordance  with  the  terms  of  the  agreement  binding  upon  her  testator, 
or  at  least  to  preserve  them,  so  that  either  under  &e  agreement  or  by 
operation  of  law  they  may  be  used  to  pay  and  satisfy  his  debts,  rather 
than  be  put  in  their  own  pockets. 

Finally,  they  assert  that  she  is  estopped  from  making  any  claim  un- 
der the  said  will.  It  appears  that  in  September,  1906,  an  agreement 
was  entered  into  between  the  widow  and  uie  diildren  of  the  said  David 
Hiscox,  including  the  two  sons  who  are  the  accounting  executors 
here,  and  Mrs.  Hughes,  who  is  the  contestant,  by  which  certain  mining 
stock  belonging  to  the  deceased  was  distributed  between  them.  The 
basis  of  such  distribution  was  that  one-third  part  of  the  full-paid  stock 
was  to  be  equally  divided  among  the  five  children.  As  to  any  stock 
which  was  not  full-paid,  Mrs.  Hughes  was  given  the  right  either  to 
take  such  stocks  and  pay  the  balance  due  thereon,  or  turn  over  the 
stocks  to  the  said  Everett  S.  Hiscox  and  Jesse  F.  Hiscox,  who  would 
pay  her  in  cash  an  amount  equal  to  the  amount  already  paid  thereon. 
In  pursuance  of  such  agreement  it  appears  that  certain  of  the  full- 
paid  mining  stock  was  delivered  to  Mrs.  Hughes,  and  that  as  to  the 
unpaid  stock  she  turned  the  same  over  to  her  brothers,  receiving  from 
them  a  check  for  $119.33  on  account  thereof.  If  it  be  conceded  that 
this  was  in  effect  an  agreement  to  set  aside  the  terms  and  provisions 
of  the  will,  it  should  not  be  extended  beyond  the  property  immediate- 
ly affected  thereby,  and  it  could  have  no  bearing  upon  her  right  to 
demand  an  accounting  with  regard  to  the  profits  of  the  business,  or 
with  regard  to  the  other  assets  of  the  estate.  In  addition,  it  appears 
from  the  account  filed  1^  these  executors  that  all  of  these  mining 
stocks  were  of  no  value. ' 

Nor  is  it  any  answer  on  tiie  part  of  these  executors  to  this  applica- 
tion to  say  that  the  creditors  of  the  decedent  are  not  parties  to  tttese 
proceedings,  and  should  be  heard  before  any  judgment  is  made  re- 
q>ecting  the  disposition  of  the  assets  of  the  estate  or  the  profits  and 
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proceeds  of  the  business.  If  they  are  not  parties  to  such  proceeding, 
it  is  the  fault  of  these  accounting"  executors,  whose  duty  it  was  under 
the  statute  to  cause  to  be  cited  upon  this  accounting  all  creditors  or 
persons  claiming  to  be  creditors  of  the  decedent,  except  such  as  by 
vouchers  annexed  to  the  account  filed  appear  to  have  been  paid.  Code 
Civ.  Proc.  §  2728.  In  that  portion  of  the  will  of  the  decedent  relating 
to  a  distribution  of  the  profits  of  the  business  to  be  carried  on  under  its 
terms  was  a  direction  to  the  effect  that  $1,000  a  year  should  be  paid 
to  the  said  Harriet  M,  Hughes,  or  in  a  case  of  her  death  to  her  chil- 
dren, so  long  as  the  trust  attempted  to  be  created  under  the  said  will 
should  continue.  The  Surrogate's  Court  has  further  provided  in  its 
decree  that  the  executors  shall  pay  from  the  net  profits  of  the  business 
the  sum  of  $1,000  annually  to  the  said  Harriet  M.  Hughes. 

In  the  present  state  of  the  accounts  of  these  executors  we  think  that 
the  court  had  no  power  to  direct  this  payment.  The  creditors  of  the 
decedent,  under  the  terms  of  the  will  and  under  the  terms  of  the  agree- 
ments hereinbefore  referred  to,  may  have  claims  upon  the  income  of 
this  business  prior  and  superior  to  those  of  the  contestant  here.  They 
are  not  parties  to  this  proceeding,  and  until  they  are  brought  in,  as 
they  should  be,  and  the  rights  of  all  parties  settled  and  determined,  no 
direction  should  be  made  for  the  payment  of  any  portion  of  the  said 
estate  or  of  the  income  thereof.  So  mudi,  therefore,  of  the  decree  ap- 
pealed  from  as  directs  the  payment  to  Harriet  M.  Hughes  out  of  the 
net  profits  of  the  income  of  tiie  Hiscox  Chemical  Works  of  the  sum 
of  $1,000  annually,  is  reversed,  and  the  decree  is  in  this  respect  modi- 
fied, and,  as  So  modified,  it  is  affirmed,  wi^ut  costs  to  either  party 
as  against  the  other.  All  concur. 


STAFFORD  T.  CANAVAN  BROS.  00. 
(Supreme  Conrt,  Appellate  DItIsIod,  Second  Department   December  30,  1909.) 

1,  Masteb  avd  Sebvart  (91  101,  102*)— Neouoencb  of  Mabteb. 

The  act  of  a  master,  causing  Injury  to  a  servant.  Is  not  negligent,  nn- 
less  a  person  of  reasonable  prudence,  exercising  reasonable  care,  would 
baTB  reason  to  apprehend  that  dai^er  would  result  therefrom  In  coiuiec- 
tlon  with  the  work  In  whldi  the  serrant  was  engaged. 

[Ed.  Note.— For  other  cases,  see  Master  and  Serrant,  Cent  Dig.  U  185, 
171-174,  178-184;  Dec.  Dig.  H  101,  102.*] 

2.  Master  avd  Sebtant  (S  201*) — Injubt  to  Sebvaitt— Pboximatb  Cause. 

A  master,  engaged  In  making  an  ezcavation,  constructed,  a  runway  to 
remove  the  material,  and  to  assist  teams  up  the  runway  a  wire  cable  op- 
erated by  a  steam  winch  was  provided.  The  cable  cau^t  In  the  tmnk 
of  a  tree  left  by  the  master  from  10  to  12  feet  from  the  r^lar  course  of 
the  cable,  and  caused  It  to  fall  Into  the  excavation  and  strike  a  servant, 
killing  him.  The  act  causing  the  cable  to  come  In  contact  with  the  trunk 
was  the  act  of  a  fellow  servant.  There  was  nothing  to  show  that  the  fel- 
low servant,  or  the  person  who  operated  the  steam  winch,  was  either  a 
superintendent,  or  exercising  acts  of  superldtoQdence,  or  that  the  act% 
were  performed  with  the  Immediate  direction  of  one  so  acting,  field. 
that  file  proximate  eaose  of  the  injury  was  the  blow  inflicted  on  the 
trunk  by  the  cable,  caused  by  the  negligence  of  a  fellow  servant  defeat- 
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Ing  a  recovery  under  the  employer's  liability  act  (Laws  1902,  p.  1748,  c. 
GOO). 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Dec  Dig.  1  201.*] 
Rich  and  Miller,  JJ.,  dlBsentlng. 

Appeal  from  Trial  Term,  Richmond  County. 

Action  by  Edith  Stafford,  administratrix  of  James  Stafford,  de- 
ceased, agamst  the  Canavan  Bros.  Company.  From  a  judgment  for 
plaintiff,  and  frcmi  an  order  denying  a  new  trial,  defendant  appeals. 
Reversed,  and  new  trial  granted. 

Argued  before  WOODWARD,  JENKS,  BURR,  RICH,  and  MIL- 
LER. JJ. 

Eugene  Lamb  Richards,  Jr.  (Rutherford  R  Meyer,  on  the  brief), 
for  appellant. 
Thomas  C.  McDonald,  for  respondent 

BURR,  J.  The  defendant  was  engaged  in  making  an  excavation 
on  a  plot  of  ground  of  the  dimensions  of  about  350x200  feet  at  the 
comer  of  Broadway  and  Eighty-Sixth  street  in  the  borough  of  Man- 
hattan. For  the  purpose  of  removing  the  excavated  material  a  run- 
way had  been  constructed  extending  from  Eighty-Sixth  street,  a  dis- 
tance of  about  75  feet.  The  westerly  side  of  the  runway  was  on  the 
building  line  of  Broadway,  and  the  runway  was  about  25  feet  wide. 
In  order  to  assist  the  teams  up  the  runway  a  wire  cable  had  been  pro- 
vided, operated  by  a  steam  winch  which  stood  in  the  street.  A  block 
was  fastened  on  the  sidewalk,  and  the  cable  passed  through  the  block 
and  down  into  the  excavation.  The  cable  was  100  or  125  feet  long. 
When  a  truck  had  been  loaded  with  material,  a  man  in  the  excavation 
would  hook  the  cable  to  the  pole  or  hounds  of  the  truck  and  g^ve  a 
signal  to  the  man  in  the  street  in  charge  of  the  winch  to  go  ahead. 
The  power  would  then  be  turned  on,  and  the  team  assisted  up  the 
runway.  On  the  runway  planks  were  laid  to  the  width  of  16  feet.  Be- 
tween this  planking  and  the  easterly  side  of  the  runway  a  heavy  trunk 
or  root  of  a  tree,  weighing  about  half  a  ton,  was  lying.  It  had  been 
taken  out  of  the  excavation  and  placed  there  about  three  weeks  before. 
This  root  was  8  or  4  feet  from  the  edge  of  the  planking,  and  about 
the  same  distance  from  the  edge  of  the  excavation,  which  at  that  point 
was  6  or  8  feet  below  the  runway.  The  distance  from  the  regular 
course  of  the  cable  to  the  root  or  trunk  was  10  or  12  feet.  While  the 
root  had  been  lying  there,  on  an  average  200  team  loads  a  day  had 
been  hauled  up  the  runway  in  the  manner  described.  On  the  day  in 
question  the  cable  was  hitched  to  a  wagon  and  the  engine  started.  The 
cable  had  been  left  "slack,  so  that  it  lay  loose."  As  it  was  straightened 
out  by  the  pressure  brought  to  bear  upon  it,  it  caught  in  the  root 
and  threw  it  down  upon  the  plaintiff's  intestate,  who  was  working  in 
the  cut  immediately  below,  and  killed  him. 

It  is  doubtful  if  leaving  this  trunk  in  the  position  in  which  it  was 
placed  was  negligent.  It  would  not  be  so  unless  a  person  of  ordinary 
prudence,  exercising  reasonable  care,  would  have  reason  to  apprehend 
that  danger  might  result  therefrom  in  connection  with  the  work  that 
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was  being  done.  The  fact  that  more  than  2,000  loads  of  material  had 
been  safely  drawn  up  while  it  was  lying  there,  and  the  absence  of  any 
evidence  to  show  that  on  this  particular  occasion  the  point  from  which 
the  work  was  being  done  had  been  changed,  would  justify  the  conclu- 
sion that  the  defendant  was  not  called  upon  to  apprehend  danger  by 
reason  of  its  position.  But,  conceding  that  there  might  have  been  neg- 
ligence in  leaving  the  trunk  or  root  in  the  position  in  which  it  was 
placed,  this  ne^igence  was  not  the  proximate  cause  of  the  injury. 
Leeds  v.  N.  Y.  Telephone  Co.,  178  N.  Y.  118,  70  N.  E.  219;  Laidlaw 
V.  Sage,  158  N.  Y.  73,  62  N,  E.  679,  44  L.  R.  A.  216 ;  Dulfer  v.  Brook- 
lyn Heights  R.  R.  Co.,  115  App.  Div.  670,  101  N.  Y.  Supp.  207 ;  Feola 
V.  Orange  County  Road  Construction  Co.,  129  App.  Div.  435,  114  N. 
Y.  Supp.  70.  The  causa  causans  of  this  injury  was  the  blow  inflicted 
upon  Uie  root,  just  as  in  the  Telephone  Company  Case,  supra,  the  prox- 
imate cause  of  the  injury  was  me  blow  inflicted  upon  the  telephone 
wire.  In  this  respect  the  case  is  distinguishable  from  those  cited  by 
the  learned  counsel  for  the  respondent.  In  Lilly  v.  N.  Y.  C.  &  H.  R. 
R.  R.  Co.,  107  N.  Y.  667,  14  N.  E.  603,  although  the  plaintiflf  was 
thrown  from  a  car  upon  which  he  was  working  by  the  force  of  the  col- 
lision of  another  car  with  it,  there  was  evidence  that  the  brakes  upon 
the  plaintiff's  car  were  out  of  order,  and  if  they  had  been  in  proper 
order  that  the  car  would  not  have  been  moved  by  the  force  of  the  im- 
pact sufficiently  to  throw  the  plaintiflf  down.  So  in  Lowery  v.  Man- 
hattan R.  Co.,  99  N.  Y.  158, 1  N.  E.  608,  52  Am.  Rep.  12,  there  was  no 
intervening  agency  between  the  fall  of  the  red-hot  coal,  which  struck 
and  frightened  the  plaintiff's  horse,  and  the  injury;  and  the  same  was 
true  with  regard  to  the  electric  wire  which  caused  the  injury  in  the 
case  of  Wittleder  v.  Citizens'  Electric  Illuminating  Co.,  47  App.  t)iv. 
410,  62  N.  Y.  Supp.  297.  The  cases  of  Cohen  v.  Mayor,  113  N.  Y. 
352,  21  N.  E.  700,  4  L.  R.  A.  406,  10  Am.  St.  Rep  506,  and  Murphy 
v.  Leggett,  164  N.  Y.  121,  58  N.  E.  42,  were  both  actions  arising  out 
of  the  maintenance  of  a  nuisance,  and  were  not  founded  on  neg^gence. 
In  the  latter  case  the  court  say: 

"In  this  case  the  plaintiff  fell  down  the  steps  of  the  defendant's  platform. 
The  BtepB,  therefore,  with  the  mud  thereon,  became  the  direct  cause.  The  de- 
fendantB  were  under  no  obligation,  upon  any  theory  of  negligence,  to  furnish 
her  a  safe  passageway ;  but  If  the  use  of  the  sidewalk  and  platfom  by  them 
was  a  nuisance,  and  she  was  Injured  by  reuon  thereof  In  the  mamux  de- 
scribed, it  constituted  proximate  cause." 

The  act  which  caused  the  cable  to  come  in  contact  with  the  root,  if 
a  negligent  act,  was  the  act  of  a  fellow  servant  for  which  the  master 
is  not  responsible.  It  is  true  that  this  action  was  brought  under  the 
employer's  liability  act  (Laws  1902,  p.  1748,  c.  600);  but  there  is  no 
evidence  that  the  person  who  attached  the  wire  cable  to  the  ^le  of 
die  wagon  or  the  person  who  operated  the  steam  winch  was  either  a 
superintendent  or  exercising  acts  of  superintendence  while  so  doing, 
nor  is  there  any  evidence  that  such  acts  were  performed  under  and 
in  accordance  with  the  immediate  direction  of  a  person  so  actit^. 
That  the  manner  of  attaching  tfie  cable  must  have  been  a  negligent 
act  appears  from  the  plaintiff's  evidence  to  the  effect  that  the  ordinary 
course  of  the  cable  was  10  or  12  feet  distant  from  the  place  where  this 
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tree  trunk  was  lying,  and  that  for  a  long  period  of  time  hundreds  of 
loads  of  material  had  been  safely  drawn  up  the  runway  without  com- 
ing in  contact  with  it.  We  think  the  motion  made  at  the  close  of 
the  case  to  dismiss  the  plaintiff's  complaint  should  have  been  granted. 

The  judgment  and  order  appealed  from  should  be  reversed,  and  a 
new  trial  granted;  costs  to  abide  the  event. 

WOODWARD  and  JENKS,  JJ..  concur.  RICH  and  MIUUER, 
JJ.,  dissent. 


FEBOnSON  CONTRACTING  GO.  t.  HKLDEBBSEIO  GEICBNT  CO. 
(Bnprrane  Court,  Appellate  DiTlalon,  First  Departumt   December  80,  1909.) 

1.  Sales  (S  28*) — ^Wsttten  Contbacts— Fobu. 

A  wrttins  signed  by  aefendant  asd  accepted  In  writing  by  plaintiff 
wfaerein  defendaot  propose!  to  sell  plaintiff  all  cement  required  by  plain* 
tiff  in  doing  certain  work  In  case  the  ctmtract  for  the  work  sbonld  be 
awarded  plaintiff,  and  containing  all  the  terms  of  the  agreemoit,  consti- 
tuted a  complete  and  valid  contract,  though  it  provided  that,  on  the 
awarding  of  the  contract  In  question  to  plaintiff,  the  parties  should  enter 
Into  a  contract  on  the  terms  provided  for  In  the  writing. 

[Ed.  Note. — For  other  cases,  see  Sales,  Ceat,  Dig.  H  55;  De&  Dig. 
i  28.*] 

S.  Sales  (|  6S*) — Contbacts— Constbuohon. 

Defendant  agreed  to  sell  plaintiff  the  cement  required  for  the  perform- 
ance of  certain  work  In  case  plaintiff  should  be  awarded  the  contract  for 
the  work,  and  plaintiff,  after  being  awarded  the  contract,  subcontracted 
the  entire  work  to  one  who  agreed  to  fumlah  all  labor  and  materials. 
Held,  that  the  dtfoidant  was  not  liable  (or  dami^ea  for  falling  to  dellTW 
the  conent,  as  the  contract  between  jdaintlff  and  defendant  was  not  a 
general  contract  to  sell  a  quantity  of  cement  equal  to  that  required  for 
the  contract,  but  merely  the  cement  which  Ihe  jdalntiff  might  revere  for 
the  contract  awarded. 

[EU.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  |  182;  Dec;  Dig.  1 
68.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Ferguson  Contracting  Comi^ny  against  the  Helder- 
bei^  Cement  Company.  From  a  iuclgment  in  favor  of  plaintiff  and 
from  an  order  denying  a  motion  tor  a  new  trial,  defencUmt  appeals. 
Reversed,  and  new  trial  granted. 

Argued  before  INGRAHAM,  CLARKE,  HOUGHTON,  MC- 
LAUGHLIN, and  SCOTT,  JJ. 

Murray  Downs,  for  appellant. 
Brainard  ToUes,  for  respondent 

SCOTT,  J.  Defendant  appeals  from  a  judgment  entered  upon  a 
verdict  and  from  order  denying  a  new  trial. 

The  action  is  for  damages  lor  the  failure  to  perform  a  contract 
for  the  sale  and  delivery  of  cement  The  plaintiff  was  a  prospective 
bidder  for  a  contract  to  be  awarded  by  the  state  known  as  Barge  Canal 
Contract  No.  2.  For  the  performance  of  that  contract  a  large  amount 
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of  cement  would  be  required,  and  on  January  18, 1905,  plaintiff  and  de- 
fendant entered  into  the  following  agreement: 

"New  Tork,  Jan.  18tb,  1905. 

"The  Ferguson  Contracting  Co.,  New  York. 

"GentlemeD:  We  propose  to  furnish  yaa  with  the  cement  required  for 
your  contract  for  llie  construction  of  locks,  walls,  etc.,  at  Waterford,  N.  X., 
known  as  contract  No.  2  providing  the  said  contract  Is  awarded  to  you,  at 
$1.05  per  barrel,  f.  a  b.  cars.  In  car  loads  of  not  less  than  lOG  bbls.  Water- 
ford,  N.  T.,  exeluBlve  of  package.  If  delivered  in  bags  the  price  la  to  be  ten 
cents  extra  ft>r  bags,  tour  to  the  barrel,  joa  to  be  paid  the  same  price  tor  bags 
when  returned  to  our  works  at  Howe's  Cave,  N.  T.,  In  good  order,  fr^bt 
prepaid.  For  ddWerles  In  barrels  add  thirty  cents  to  the  above  price ;  wood 
barrels  not  to  be  returnable.  The  cement  referred  to  to  be  deliverable  as  re- 
quired, but  not  to  exceed  1,200  barrels  per  day.  Terms: — For  all  c«nent  de- 
livered during  any  month,  payment  shall  be  made  not  later  than  the  20th 
of  each  month  for  cement  delivered  during  the  preceding  month.  The  cement 
80  to  be  delivered  shall  be  subject  to  the  specIdcatloDS  for  Portland  cement 
as  required  by  the  qieciflcatlons  of  tiie  State  Engineer  and  snbject  to  bis  ac- 
ceptance and  shall  be  sainted  and  tested  according  to  such  speclflcatlons.  In 
case  the  State  Engineer  will  consent  to  bin  tests  we  agree  to  make  delivery 
In  that  way  and  to  hold  bins  for  not  exceeding  60  days  nor  In  amount  exceed- 
ing 20,000  barrels.  Upon  awardlog  of  contract  it  Is  mutually  agreed  that  we 
enter  Into  a  contract  upon  above  terms. 

"Tours  truly,  The  Helderberg  Cement  Co., 

"By  C.  H.  Ramsay,  Oen*l  Sales  Agent 

"We  hereby  accept  the  above  proposition. 

"The  Feivnson  Contracting  Co., 

"R.  T.  Norton.  Manager." 

Notwithstanding  this  agreement  provided  for  and  contemplated  the 
subsequent  execution  of  a  more  formal  contract,  and  that  efforts  to 
agree  upon  such  a  contract  afterwards  proved  unavailing,  we  are  of 
opinion  that  the  agreement  itself  constituted  a  complete  and  valid  con- 
tract. Pratt  V.  Hudson  R.  R.  R.  Co.,  21  N.  Y.  305 ;  Sanders  v.  Fruit 
Company,  144  N.  Y.  209,  39  N.  E.  75.  29  L.  R.  A.  431,  43  Am.  St. 
Rep.  767;  Peirce  v.  Cornell,  117  App.  Div.  66,  102  N.  Y.  Supp.  102. 
The  contract,  although  complete,  was  contingent  and  limited.  It  was 
ci  ntingent  upon  the  contract  from  the  state  being  awarded  to  plaintiff, 
and  it  was  not  a  general  contract  to  sell  a  given  quantity  of  cement, 
but  merely  the  c«nent  which  the  plaintiff  might  require  for  the  execu- 
tion  of  the  contract  awarded  to  it  by  the  state.  It  did  not  purport  to 
be,  and  should  not  be  construed  to  be,  a  general  contract  to  sell  plaintiff 
at  a  given  price  an  amount  of  cement  equal  to  that  which  would  be  re- 
quired for  the  canal  contract.  It  is  very  doubtful  whether  this  contract 
was  assignable  by  plaintiff  without  defendant's  consent,  smce  it  in- 
volved the  extension  of  credit  to  the  purchaser,  and  the  defendant  was 
entitled  to  determine  for  itself  to  whom  it  would  extend  credit.  In- 
deed no  formal  assignment  was  attempted  to  be  made,  although  the 
plaintiff  seeks  to  show  that  it  undertook  to  extend  to  its  subcontractor 
the  benefits  of  the  contract.  This,  however,  was  without  defendant's 
knowledge  or  consent  and  does  not  affect  the  present  action. 

The  state  contract  was  awarded  to  plaintiff,  and  it  immediately  sub- 
contracted what  was  practically  the  entire  job  to  a  firm  known  as 
Woods  Bros.  &  Hamilton,  who  agreed  to  "furnish  all  labor  and  ma- 
terials, and  all  work,  labor,  services  and  material  that  may  be  re- 
quired." Of  course,  this  included  the  furnishing  of  all  the  cement,  for 
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that  was  an  important  item  oi  the  materials  required  for  this  work. 
Thus  the  plaintiff,  ignoring  defendant's  contract  to  sell  and  deliver  the 
cement  needed  for  ^e  work,  made  another  contract  with  another  firm 
to  furnish  all  the  material  including  the  cement.  It  matters  not  that 
plaintiff  still  remained  responsible,  as  between  itself  and  the  state,  for 
the  completion  of  the  work.  The  point  is  that  it  elected  to  procure  the 
cement  needed  on  the  work  from  some  one  other  than  defendant,  and 
thus  incapacitated  itself  from  using  iny  cement  furnished  by  defend- 
ant in  the  manner  and  for  the  purpose  specified  in  the  contract  upon 
which  this  action  rests.  If  defendant  had  delivered  cement,  plaintiff 
would  have  been  dbliged  to  resell  it  to  its  own  subcontractors,  or  to 
s<»ne  one  else.  But  the  clear  meaning  of  the  contract  between  plaintiff 
and  defendant  was  that  the  cement  was  to  be  sold,  not  for  resale,  but 
for  use  by  plaintiff  in  its  canal  work.  Nor  does  the  plaintiff  suffer  even 
indirect  damage  because  its  subcontractors  were  obliged  to  pay  a  high- 
er price  for  cement  than  that  specified  in  the  contract  between  these 
parties.  The  subcontractors  agreed  to  do  the  work  for  plaintiff  at  a 
price  8  per  cent,  less  than  the  price  to  be  paid  him  by  the  state.  Hence 
it  made  no  difference  to  plaintiff  what  price  his  subcontractors  paid 
for  labor  or  material,  or  whether  they  made  a  profit  or  a  loss.  In  no 
aspect  of  the  case  can  it  be  said  that  plaintiff  suffered  damage  from  de- 
fendant's refusal  to  deliver  cement. 

The  judgment  and  order  appealed  from  must  be  reversed  and  a  new 
trial  granted,  with  costs  to  appellant  to  abide  the  event.  All  concur. 


MEADOWS  et  al.  r.  MICHBU 

(Supreme  Gonrt,  Appellate  Division,  First  Department   December  SO,  1909.) 

1.  Boundaries  H  8*) — Metrs  and  Bounds— Pabty  Waulb. 

Where  a  conveyance  described  property  by  metes  and  bounds  as  com- 
menclDK  at  a  point  233  feet  from  the  intersection  of  a  street  and  certain 
railroad  property,  **tbe  northerly  and  sontberly  lines  of  said  lot  running 
through  party  walls,"  the  description  of  metes  and  bounds  Cfmtrols;  It 
not  being  affected  by  tbe  incidental  reference  to  the  party  walls,  which 
did  not  attempt  to  locate  the  lines  in  their  center,  but  would  have  been 
ntlsSed  by  lines  anywbere  within  the  walls. 

[Ed.  Nota— For  other  cases,  see  Boundaries,  Cent  Dig.  |8  3-41 ;  Dec. 
Wg.  i  a.*] 

2,  Tkkdob  aiid  Pubohabsr  Q  l20*K-DonBTFCX.  Tkfue— BsruaAi.  to  Accept 

Died— JusTincATioN . 

Where  a  vendor  contracted  to  convey  land,  and  It  was  shown  that  tbe 
building  which  stood  upon  the'  land  overlapped  tbe  adjoining  lot  8  inches 
or  more,  the  vendor's  title  to  the  land  on  tbe  adjoining  lot  upon  which 
part  of  the  building  stood  was  so  doubtful  as  to  Justify  the  vendee  In  re- 
fnsing  the  deed. 

[Ed.  Note.— For  other  cases,'  see  Vendor  and  Purchaser,  Dec.  Dig.  S 
129.*] 

a.  Verdok  and  Pijbchaseb  a  129*) — DouBTTur.  Title— BernsAL  to  Accept 
DBGO-^nsmiOATioii. 

Where  plalntUh  contracted  to  purchase  property  from  defendant  which 
vas  shown  by  a  survey  to  have  tbe  lot  lines  flzed  within  party  walls,  and 
irtii^  was  not  true  according  to  another  Burve?,  and  the  description  of 
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tbe  lot  by  metes  and  bonnds,  alone  c<^filAered,  placed  tbe  southern  lot 
line  five  Incbea  aoutb  of  the  southern  wall,  the  defoidaut's  title  to  tbe 
strip  south  of  tbe  party  wall  was  so  doubtful  as  to  Justify  plalntlfl  In 
refusing  the  deed. 

[Ed.  Note.— For  other  cases,  see.  Vendor  and  Purchaser,  Dec.  Dig.  1 
129,*J 

Appeal  from  Special  Term,  New  York  County. 

Action  by  James  Meadows  and  another  against  John  S.  Michd. 
Judgment  for  defendant,  and  plaintiffs  appeal.  Reversed,  and  new 
trial  ordered. 

Argued  before  INGRAHAM,  McLAUGHLIN,  LAUGHLIN, 
HOUGHTON,  and  SCOTT,  JJ. 

Harold  Swain,  for  appellants. 
Louis  Hanneman,  for  respondent. 

McLaughlin,  J.  The  parties  entered  into  a  contract  for  the  sale 
by  the  defendant,  and  the  purchase  by  the  plaintiffs,  of  certain  real 
estate  in  the  city  of  New  York;  At  tiie  time  fixed  for  the  closing 
of  the  transaction  by  the  delivery  of  a  deed  of  conveyance,  the  plains 
tiffs  claimed  that  the  defendant  was  unable  to  convey  a  good  title,  and 
this  action  was  brought  to  compel  him  to  perform  his  contract,  or, 
in  case  he  was  unable  to  do  so,  to  recover  the  amount  paid  and  the 
expenses  incurred  in  searching  the  title.  The  trial  court  found  that 
the  plaintiffs  were  not  justifi^  in  refusing  the  title  offered,  fuid  di- 
rected specific  performance,  and  from  the  judgment  entered  to  that 
effect  the  plaintiffs  appeal. 

The  premises  described  in  the  contract  were  part  of  a  tract  of  land 
conveyed  in  1896  to  one  Olsson.  This  tract  was  situate  on  the  north- 
westerly side  of  Eagle  avenue,  having  a  frontage  of  75  feet,  commenc- 
ing at  a  point  310  feet  northeasterly  from  the  intersection  of  that  side 
of  Eagle  avenue  with  the  northeasterly  side  of  land  occupied  by  the 
Morrisania  Branch  Railroad,  and  being  120  feet  deep.  It  was  equiva- 
lent to  three  lots  25x120  feet,  and  the  contract  between  the  parties  de- 
scribes the  center  lot. 

At  the  trial  it  appeared  that  Olsson  erected  substantially  upon  this 
lot  a  five-story  bride  building  with  party  walls  some  16  indies  thick, 
and  in  1898  he  conveyed  the  lot  to  one  Brunjes,  describing  it  by  metes 
and  bounds  as  commencing  at  a  point  233  feet  distant  from  the  inter- 
section of  Eagle  avenue  with  the  land  occupied  by  the  railroad  "tlie 
northerly  and  southerly  boundary  lines  of  said  lot  running  throu^ 
party  walls."  In  1906  Brunjes  conveyed  the  lot  to  the  defendant  by 
a  deed  describing  the  property  in  the  same  way,  which  deed  also  re-  . 
ferred  to  an  annexed  survey  of  the  premises  made  by  a  city  survQr- 
or  named  Mapes.  This  survey  showed  the  northerly  and  southerly 
boundary  lines  as  running  through  practically  the  center  of  the  par^ 
walls  on  each  side  of  the  building.  The  defendant  contracted  to  con- 
vey to  the  plaintiffs  this  lot,  described  by  metes  and  bounds,  "the  north- 
erly and  southerly  boundary  lines  of  said  lot  running  through  party 
walls,  being  the  same  premises  shown  on  a  survey  attached  to  the 
deed  of  Brunjes  to"  the  defendant. 
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The  plaintiffs'  objection  to  the  title  is  based  upon  a  survey  made  by 
one  Hollerith,  which  shows  that  the  southerly  face  of  the  southerly 
party  wall  is  some  five  inches  north  of  the  southerly  lot  line  as  fixed 
by  metes  and  bounds,  and  that  the  northerly  face  of  the  northerly 
party  wall  is  from  three  feet  one  inch  to  three  fee  six  inches  north 
of  the  northerly  line.  This  survey  differed  from  the  Mapes  survey, 
both  in  the  location  of  the  lot  lines  and  in  the  location  of  the  party 
walls.  According  to  this  survey,  neither  of  these  lines  runs  through 
either  party  wall  at  all,  and  the  building  encroaches  some  three  feet 
six  inches  on  the  premises  adjoining  to  the  north.  The  party  walls 
being  16  inches  thick,  it  is  over  26  feet  wide  between  the  center  of 
the  party  walls.  If  the  survey  made  by  Hollerith  is  correct  in  these 
particulars — which  the  court  found  it  was,  at  plaintiffs*  request — the 
defendant  certainly  could  not  convey  a  marketable  title.  Olsson 
had  apparently  intended  to  erect  the  building  exactly  on  this  cen- 
ter lot,  so  that  the  center  lines  of  the  party  walls  should  coincide 
with  the  lot  lines,  and  it  may  be  assumed  that  he  and  his  successors  in 
title  supposed  he  had  done  so,  and  that  the  location  of  the  buildii^ 
and  the  lot  lines  were  as  shown  by  the  Mapes  survey,  because  his  wid- 
ow, to  whom  he  devised  all  his  property,  purported  to  convey  to  one 
Kirschoff  the  lot  immediately  adjoining  on  the  north,  as  shown  by  such 
survey.  It  seems  to  be  conceded  that  at  the  time  of  the  conveyance 
to  Brunjes,  Olsson  then  owned  the  lots  adjoining  on  the  north  and 
south.  The  trial  court  was  of  the  opinion  that  as  the  building  was 
25  feet  wide  between  the  center  lines  of  the  party  walls,  which  was  an 
erroneous  assumption  if  the  Hollerith  survey  was  correct,  and,  since 
it  was  the  evident  intention  of  Olsson  and  all  the  other  parties  to  con- 
vey the  lot  covered  by  the  building,  the  northerly  and  southerly  bound- 
ary lines  were  fixed  in  both  the  contract  and  the  deeds  by  these  party 
walls  as  monuments,  and  that  the  erroneous  description  by  metes  and 
bounds  might  therefore  be  rejected  or  disregarded. 

If  the  property  had  been  described  as  commencing  at  a  point  233 
feet  from  the  intersection  of  Eagle  avenue  with  the  land  of  the  rail- 
road "on  the  center  line  of  a  party  wall,"  etc.,  this  mighf  be  true,  but 
there  is  a  marked  distinction  between  a  point  thus  located  and  a  line 
definitely  fixed  by  courses  and  distances  with  the  incidental  statement  * 
that  it  runs  through  the  center  of  a  party  wall.  This  was  pointed  out 
in  the  case  of  Smyth  v.  McCool,  22  Hun,  595,  in  which  it  was  held 
that  where  property  was  described  by  metes  and  bounds,  with  the  in- 
cidental statement  that  two  of  the  boundary  lines  ran  for  part  of  their 
distance  through  the  center  of  party  walls  and  the  lines  as  fixed  by 
metes  and  bounds  varied  some  five  inches  from  the  center  lines,  the  ti- 
tle to  the  center  of  the  walls  was  so  doubtful  that  a  purchaser  should 
not  be  compelled  to  accept  it.  The  same  distinction  was  recognized 
in  Muhlker  v.  Ruppert,  124  N.  Y.  627,  26  N.  E.  318.  In  the  present 
case,  according  to  the  Hollerith  survey,  there  is  a  variation  of  over  a 
foot  between  the  lot  lines  and  the  center  lines  of  the  party  walls,  and, 
if  the  incidental  reference  to  the  party  walls  could  be  considered  as 
controlling  the  definite  description  by  metes  and  bounds,  no  point  with- 
in the  party  walls  is  specified.  The  deeds  and  contract  do  not  attempt 
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to  locate  the  lines  in  the  center  of  the  party  walls.  They  are  located 
metes  and  bounds,  and  lines  anywhere  within  the  16-indi  party  walls 
would  satisfy  the  description.  If  the  lines  actually  fixed  by  metes  and 
bounds  could  be  moved  at  all,  it  might  just  as  well  be  contended  that 
they  should  be  moved  only  enough  to  place  them  just  within  the  party 
walls  so  as  to  satisfy  the  description  as  to  place  them  in  the  center  of 
the  party  walls.  Not  only  this,  but  the  building,  accordii^  to  the  find- 
ings, is  something  over  26  feet  wide,  and,  if  this  be  true,  then  it  is  im- 
possible to  determine  or  fix  the  lines  of  a  25-foot  lot  within  tfie  party 
walls,  certainly  not  with  anything  like  accuracy.  It  would  therefore 
seem  that  the  defendant's  title  to  eight  inches  or  more  of  the  lot  up- 
on which  the  building  stands  is  exceedingly  doubtful,  and  for  that 
reason  the  plaintiffs  were  justified  in  refusing  to  accept  the  deed. 

It  is  urged  that  Olsson  conveyed,  and  the  defendant  has  good  title 
to,  the  lot  described  by  metes  and  bounds,  and  that,  since  the  encroach- 
ment of  the  building  is  upon  a  lot  owned  by  Olsson  at  the  time  he 
conveyed,  such  encroachment  is  not  a  defect  because  his  grantors 
would  have  an' easement  so  long  as  the  party  wall  stood.  The  plain- 
tiffs, however,  contracted  to  purchase  the  premises  shown  on  the 
Mapes  survey  and  on  that  survey  the  lot  lines  were  fixed  within  the 
party  walls,  which  is  not  true  if  the  Hollerith  survey  is  correct.  Not 
only  this,  but,  if  the  lot  described  by  metes  and  bounds  alone  is  con- 
sidered, it  is  quite  evident  that  the  defendant's  title  to  at  least  the  five- 
inch  strip  between  the  southerly  party  wall  and  the  lot  line  is  exceed- 
ingly doubtful. 

In  the  present  state  of  the  record,  therefore,  the  plaintiffs  were  jus- 
tified in  refusing  to  accept  a  deed,  and,  if  the  Hollerith  survey  correct- 
ly locates  the  building  and  the  lot  lines,  it  is  difiicult  to  see  how  the 
defendant,  without  obtaining  additional  deeds,  can  establish  his  title 
to  the  property  contracted  to  be  conveyed.  Hollerith  testified,  how- 
ever, that  he  might  have  made  an  error  in  locating  the  intersection  of 
the  northwesterly  side  of  Eagle  avenue  with  the  land  of  the  railroad. 
It  appears  that  149th  street  has  been  opened  just  north  of  the  railroad 
and  property  in  that  vicinity  has  for  some  years  been  located  by  the 
intersectt(»i  of  Eagle  avenue  and  149th  street  on  the  south  and  Eagle 
'  avenue  and  Westoiester  avenue  on  the  north.  Mapes  testified  that 
the  point  of  beginning  of  the  lot  could  be  located  only  by  working 
back  from  Westchester  avenue,  which  he  had  done.  It  may  be  that 
upon  a  new  trial  defendant  can  show  that  he  has  good  title,  but  upon 
the  record  now  before  us  there  is  certainly  so  much  doubt  about  it 
that  a  purchaser  ought  not  to  be  compelled  to  take  it. 

The  judgment  appealed  from,  therefore,  is  reversed  and  a  new  trial 
ordered,  with  costs  to  appellants  to  abide  event.  AU  concur. 
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BRIE  BASIN  IMPBOTfiMENT  CO.  T.  SMITH  «t  al 
(Supreme  Ooart,  Appellate  Division,  Flrat  Department   December  80,  1909.) 

1.  BOCRDABIES  (I  26*) — ESTABLISHHERT. 

Eaultf  exerdees  Jnrlsdictlon  to  eetablieh  bouodaries  which  have  once 
been  defined  and  eetabllBhed  but  have  become  lost  or  obliterated)  where 
the  owners  of  the  adjacent  premises  are  responsible  for  the  loss  or  obUt- 
eratlon  of  the  boundary,  and  to  prevent  mnltlpliclty  of  suits. 

[Ed.  Note.— For  other  cases,  see  Boundaries,  Cent  Dig.  |  139;  Dec. 
DJg.  S  26.»] 

2.  Plxadiho  (i  406*) — ^MisjoinoEB  or  Gausis  or  Acnon— Waiteb  or  Objec- 

nona. 

By  the  express  proTlalou  <tf  Code  CIt.  Froc.  1 499,  the  objection  ct  mla- 
Joindw  of  canaes  of  action  Is  waived  If  not  taken  by  demurrer. 

{Ed.  Notfl^FOT  other  cases,  see  PleadiD^  Colt  Mg.  f  1370;  Dec.  Dig. 
i40eL*] 

&  BODHDAUn  (I  26*)— EffrABUSHlIIKX. 

nalntilTs  land  was  bonnded  on  the  east  by  four  s^arate  parcels,  each 
of  which  belonged  to  difTerent  owners,  and  the  boundary  line  between 
plalntitTs  land  and  the  other  parcels  was  the  center  line  of  a  brook 
which  had  become  filled  up  and  obliterated.  Held,  that  an  action  would 
lie  by  plaintiff  against  the  other  owners  to  determine  the  boundary  r.ue, 
on  the  theory  that  It  was  necessary  to  prevent  a  multiplicity  of  suits. 

[Ed.  Not&— For  other  cases,  see  Boundaries,  Cent  Dig.  |  139;  Dec. 
Dig.  i  26.*] 

4.  JUDOHENT  (S  126*) — DeTAULT— E}VIDENCK. 

It  was  error  for  the  court  in  an  action  to  establish  a  boundary  line  to 
decline  to  receive  proof  as  against  a  defendant  who  had  defaulted  in 
pleading.  ' 

[Ed.  Note. — For  other  cases,  see  Judgment,  Crat  Dig.  |  228;  Dec.  Dig. 
1126.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Erie  Basin  Improvement  Oxnpany  against  W.  Steb- 
bins  Smith  and  others.  Appeal  by  plaintiff  from  a  judgment  dismiss- 
ing the  complaint.  Reversed. 

Argued  before  INGRAHAM,  LAUGHLIN,  HOUGHTON,  MC- 
LAUGHLIN, and  SCOTT,  JJ. 

Vincent  P.  Donihee  (Edward  S.  Hatch,  on  the  brief),  for  appellant. 
Jacob  Fromme,  for  respondents. 

LAUGHLIN,  J.  The  complaint  was  dismissed  on  the  ground  that 
the  suit  is  in  equity,  and  that  a  court  of  equity  has  not  jurisdiction  of 
the  subject-matter  of  the  action.  The  plaintiff  is  the  owner  of,  a  tract 
of  land  in  the  borough  of  the  Bronx  in  the  city  and  county  of  New 
York,  one  of  the  boundaries  of  which,  according  to  the  record  title,  is 
the  center  line  of  Cromwell's  or  Doughty's  brook.  The  premises  lie 
between  Cromwell  avenue  and  Inwood  avenue,  southerly  of  170th 
street,  which  in  part  forms  the  northerly  boundary.  The  brook  as  it 
formerly  existed  would  cross  170th  street,  and,  running  southerly  and 
southwesterly,  would  cross  Cromwell  avenue.  Between  170th  street 
and  Cromwell  avenue  for  the  entire  distance  the  center  line  of  the 
brook  is  one  of  the  botmdaries  of  the  lands  owned  by  plaintiff ;  and 
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the  land  lying  between  the  brook  and  Cromwell  avenue  and  170th 
street  is  now  divided  into  four  parcels  all  bounding  on  Cromwell  ave- 
nue on  the  west  and  on  the  brook  on  the  east  and  southeast,  and  one 
only  bounding  on  170th  street.  It  is  alleged  in  the  complaint  that  the 
center  line  of  this  brook  is  the  boundary  line  between  the  plaintiff's 
premises  and  the  other  four  parcels  of  land,  and  that  it  has  become 
so  filled  up  and  obliterated  that  it  cannot  be  located  by  an  Inspection  of 
the  premises.  The  plaintiff  has  joined  the  owners  of  the  other  four 
parcels  as  parties  defendant,  and  alleges  that  they  have  filled  up  and 
obliterated  the  brook  or  permitted  this  to  be  done,  and  are  therefore 
responsible  for  its  obliteration  as  a  boundary  line.  The  owners  of 
three  of  the  parcels  have  defaulted  in  pleading.  The  owners  of  the 
northerly  parcel,  whose  land  is  bounded  by  Cromwell  avenue  on  the 
west,  170th  street  on  the  north,  the  brook  on  the  east,  and  by  one  of 
the  other  parcels  on  the  south,  interposed  answers,  and  the  complaint 
was  dismissed  on  motion  of  their  counsel. 

Courts  of  equity  exercise  jurisdiction  to  fix  and  establish  boundaries 
which  have  once  been  defined  and  established,  but  have  become  lost 
or  obliterated,  upon  either  of  two  grounds :  First,  where  it  appears 
that  the  owners  of  the  adjacent  premises  are  responsible  for  the  loss  or 
obliteration  of  the  boundary ;  and,  secondly,  to  prevent  multiplicity  of 
suits,  even  tibough  not  between  the  same  i^lies,  as,  for  instance,  where 
other  owners  are  interested  in  op  may  be  affected  by  the  establishment 
of  the  boundary  or  monument.  Wake  v.  Conyers,  1  Eden,  591 ;  Boyd 
v.  Dowie,  65  Barb.  ZZ7;  Hough  v.  Martin,  22  N.  C.  379,  34  Am.  Dec. 
403 ;  Beatty  v.  Dixon,  66  Cal.  619 ;  Osborne  v.  Wis.  Cent.  R.  R.  Co. 
(C.  C.)  43  Fed.  824;  Story's  Eq.  Jurisprudence  (13th  Ed.)  pp.  618, 623, 
et  seq.  In  the  case  at  bar  it  does  not  appear  that  the  defendants,  who 
are  the  owners  of  any  one  parcel,  are  interested  in  the  other  parcels  or 
any  of  them,  or  in  the  establishment  of  the  boundary  as  between  them 
and  the  parcel  belonging  to  the  plaintiff,  with  the  exception  that  they  are 
interested  in  the  location  of  the  center  line  of  the  brook  at  the  division 
line  between  their  respective  parcels.  Had  a  demurrer  been  interposed 
upcm  the  ground  of  misjoinder  of  causes  of  action,  it  may  be  that  it 
would  have  been  sustained  with  respect  to  the  joinder  of  the  causes  of 
action  against  the  defendants'  who  are  the  owners  of  the  two  parcels  to 
the  southerly,  for  it  does  not  appear  that  the  re-establishment  of  the 
boundary  as  between  them  and  the  plaintiff  will  affect  the  issue  as  be- 
tween, plaintiff  and  the  respondents;  but  that  objection,  not  having 
been  taken  by  demurrer,  has  been  waived.  Code  Civ.  Proc.  •§  499. 
The  boundary  of  the  plaintiff's  property  at  the  intersection  of  the 
boundary  line  between  the  premises  of  the  respondents  and  the  prem- 
ises next  southerly  according  to  the  record  title  must  be  the  same  point, 
for  the  lands  on  each  side  of  the  brook  are  bounded  by  the  middle  of 
the  brodc ;  and  yet,  if  the  plaintiff  should  be  left  to  separate  actions  at 
law  against  the  respective  owners  of  these  two  parcels,  the  center  line 
of  the  brook  at  the  intersection  of  the  boundary  line  between  the  land 
of  the  respondents  and  the  parcel  next  southerly  might  be  adjudicated 
at  different  points,  which  would  leave  a  break  in  the  boundary  of  the 
plaintiff's  pivmises.  It  is  manifest  that  that  point  of  boundary  should 
be  fixed  in  an  action  in  which  all  parties  in  mterest  may  be  beard,  so 
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that  it  may  be  binding  upon  all.  The  case  is  anal<^;ous  to  one  where  a 
monument  at  the  corner  of  several  parcels  of  land  has  been  lost  or  de- 
stroyed, and  its  former  location  cannot  be  established  by  evidence 
which  is  conclusive  and  could  not  lead  to  different  results  in  separate 
actions  against  the  respective  owners. 

We  are  of  opinion,  therefore,  that  equity  can  and  should  take  cog- 
nizance of  the  case  on  the  theory  that  it  is  necessary  to  prevent  mul- 
tiplicity of  suits,  although  the  possibility  of  conflicting  adjudications  in 
separate  actions  at  law  does  not  alone  seem  to  be  sufficient,  according 
td  the  adjudicated  cases,  to  warrant  the  interposition  of  equity.  Boyd 
v.  Dowie,  65  Barb.  237 ;  De  Veney  v.  Gallagher,  20  N.  J.  Eq.  33.  On 
the  allegations  of  the  complaint  equity  also  has  jurisdiction  to  estab- 
lish this  boundary  line  upon  the  theory  that  it  was  once  established  and 
fixed  and  has  become  obliterated  through  the  default  of  the  defend- 
ants. Of  course,  when  the  case  comes  to  trial,  none  of  the  defend- 
ants excepting  the  respondents  and  the  owner  of  the  adjacent  parcel 
will  be  interested  in  the  location  of  the  center  line  of  the  brook  be- 
tween the  premises  of  the  plaintiff  and  the  premises  of  the  respond- 
ents. The  question  as  to  the  the  extent  oi  the  relief  that  may  be 
granted  upon  the  trial  is  not  before  the  court,  but  it  may  well  be  that, 
since  equity  acquires  jurisdiction,  it  will  determine  the  entire  boundary, 
so  that  further  litigation  may  be  rendered  unnecessary.  De  Veney  v. 
Gallagher,  supra ;  Boyd  v!  Dowie,  supra. 

The  court  not  only  dismissed  the  complaint  as  to  the  respondents, 
but  declined  to  receive  proof  as  ^^inst  the  otiier  defendants  who  de- 
faulted in  pleading.  This^  likewise,  was  error. 

The  judgment  should  therefore  be  reversed,  and  a  new  trial  granted, 
with  costs  to  aj^Uant  to  abide  the  event.  All  concur. 


KOHLER  V.  ROSENTHAL. 
(Snpreme  Court,  Appellate  DlTlsion,  First  Department   December  80,  1909.) 
1.  GAMina  (S  30*) — Monet  Placed  in  Aztothkb's  Hards  roB  Qauino  Pub- 

F08EB — ReOAXJ.  OF — DUTT  TO  HOLDEB. 

Where  a  person  places  money  in  the  hands  of  another  to  be  used  for 
gaming,  and  changes  his  mind  before  It  Is  so  used  and  recalls  It,  the  par- 
ty In  whose  hands  the  money  Is  must  repay  it 

[Ed.  Note.— For  other  cases,  see  Gaming,  Dec.  Dig.  |  30.*] 

2l  OuaNo  (i  80*) — Monet  Placed  m  AnoxHEB's  Hands  won  GAiuNa  Pub- 
P0SE8— Right  to  Recoveb. 

No  right  of  action  exists  against  a  person  into  whose  hands  money  has 
been  placed  for  gaming  purposes  for  the  recovery  of  a  bet  which  has 
been  won;  bnt,  wtawe  a  person  commissions  another  to  make  a  bet  and 
gives  bim.  money  for  that  purpose  and  recalls  his  authority  before  the 
money  Is  used,  be  has  a  right  of  action  to  recover  it  back. 

[Ed.  Note.— For  other  cases,  see  Gaming,  Dec.  Dig.  f  80l*] 

ft.  OAUHG  (I  28*)— SrAKKHOLDEBS—LlABIUTr  OF. 

A  stakeholder  Is  liable  for  the  stake  placed  in  his  hands  wbettaer  be 
bas  paid  it  over  to  the  winner  or  not 

[Ed.  Note— For  other  cases,  see  Gaming,  Cent  Dig.  Il  62-67;  Dec. 
Dig.  I  28.*] 
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4.  Qauisq  a  84*) — Loseb's  Right  to  Recotbb— Bets  VoLnirTAKiLT  Paid. 

A  loser  may  recover  back  from  the  winner  lossen  which  he  has  volun- 
tarily paid,  although  the  bet  may  have  been  honestly  won. 

[Ed.  Note.— For  other  cases,  see  Gtamlng,  Cent  IMg.  i  72;  Dec.  Dig. 
i  84.*] 

6.  Gaiunq  (§  30*) — Monet  Placed  in  Ahothei'b  Hands  n>B  GAiONa— Lia- 

BIUTT  AS  GUABANTOB. 

A  person  Into  whose  bands  money  bad  been  placed  by  the  owner  of  a 
race  horse  for  the  purpose  of  betting  on  the  horse  is  not  a  suarantor 
that  all  beta  made  by  htm  for  the  owner  would  be  paid  by  the  parties 
who  lost. 

[Kd.  Note. — For  other  cases,  see  Gaming,  Dec.  Dig.  |  SOl*] 
Appeal  from  Trial  Term,  New  York  County. 

Action  by  Charles  Kohler  against  Herman  Rosenthal.  Judgment 
for  plaintiff,  and  defendant  appeals.  Reversed,  and  new  trial  granted. 

Argued  before  INGRAHAM,  McLAUGHLIN,  HOUGHTON, 
CLARKE,  and  SCOTT,  JJ. 

Jacob  Stiefel,  for  appellant. 
Ernest  W.  Marlow,  for  respondent. 

HOUGHTON,  J.  The  action  is  upon  a  check  for  $5,000  given  by 
the  defendant  to  the  plaintiff,  which  was  not  paid  by  direction  of  the  * 
drawer.  The  answer  admits  the  giving  of  the  check,  but  alleges  that 
it  was  given  for  a  gambling  debt  and  was  without  consideration. 

The  plaintiff  was  identified  with  the  race  track  as  the  owner  of  race 
horses  and  owned  a  horse  called  "Beson."  The  defendant  describes 
his  occupation  as  that  of  bookmaker.  The  testimony  shows  that  the 
plaintiff,  not  desiring  to  himself  place  bets  on  his  own  horses  or  those 
of  others,  engaged  the  defendant  to  act  as  betting  "commissioner"  for 
such  purpose,  and  that  he  gave  to  him  from  time  to  time  moneys  to 
bet  on  horse  races,  aggregating  over  $7,000.  A  good  part  of  this  had 
been  lost  up  to  July  4,  1908.  On  that  day  the  plaintiff  commissioned 
the  defendant  to  place  a  bet  of  $2,000  on  his  horse  Beson,  the  odds 
upon  whidi  were  2%  to  1.  Through  another  man  the  defendant  made 
a  bet,  consummated  at  Chicago,  of  $2,000  to  $5,000  on  the  horse.  The 
horse  won,  but  the  loser  did  not  pay  his  $5,000.  The  defendant,  be- 
lieving that  the  money  would  be  forthcoming,  gave  the  check  in  ques- 
tion to  the  plaintiff,  dated  some  days  ahead,  but  before  its  maturity 
stopped  payment.  The  defendant  testified  he  had  never  collected  this 
money,  and  there  is  no  proof  to  the  contrary. 

Neither  counsel  nor  the  witnesses  on  the  trial  made  the  situation 
quite  clear.  But  it  is  apparent  from  all  the  testimony  that,  when  the 
defendant  gave  the  chedc,  there  was  not  left  in  his  hands  from  the 
moneys  which  the  plaintiff  had  advanrad  him  to  bet  as  much  as  the 
sum  of  $5,000;  and  it  is  equally  clear  that  the  defendant  did  in  fact 
give  the  check  to  the  plaintiff  for  the  $5,000,  which  he  supposed  he  had 
won  for  him  and  which  he  expected  would  be  paid  by  the  loser.  If 
there  had  remained  in  the  defendant's  hands  of  the  moneys  which  the 
plaintiff  had  placed  with  him,  the  amount  of  the  check,  although  it 
had  been  placed  with  the  defendant  for  the  purpose  of  betting  upon  a 
horse  race  which  was  illegal,  still  if  it  had  not  been  used  for  that  pdr- 
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pose,  and  the  defendant  had  given  his  check  therefor,  an  action  there- 
on would  lie.  It  is  upon  this  p^round  that  the  plaintiff  seeks  to  sustain 
his  judgment,  but  the  facts  do  not  warrant  any  such  conclusion.  A 
right  of  action  exists  for  certain  things  tainted  with  gambling.  If 

one  places  money  in  the  hands  of  another  to  be  used  for  the  purpose 
of  gaming  and  changes  his  mind  before'  it  is  so  used  and  recalls  it, 
the  party  in  whose  hands  the  money  is  must  repay  it,  notwithstanding 
the  unconsummated  design  that  it  should  be  used  for  an  illegal  pur- 
pose. No  right  of  action  exists  for  the  recovery  of  a  bet  which  has 
been  won,  but  if  one  commissions  another  to  make  a  bet  for  him,  and 
gives  him  money  for  that  purpose  and  recalls  his  authority  before  the 
money  is  used,  he  has  a  right  of  action  on  demand  to  recover  it  back. 
For  me  purpose  of  discouraging  gaming  the  law  not  only  refuses  to 
aid  in  the  collection  of  a  gambling  debt,  but  it  penalizes  the  stakehold- 
er by  making  him  liable  for  the  stake  placed  in  his  hands  whether  he 
has  paid  it  over  to  the  winner  or  not;  and  the  loser  may  also  recover 
back  from  the  winner  losses  which  he  has  voluntarily  paid,  although 
the  bet  may  have  been  honestly  won.  But,  where  there  is  only  an  in- 
tention to  bet  which  is  not  carried  out,  the  gaming  statute  has  no  ap- 
plication. 

The  testimony  in  the  present  case  showing  that  there  was  not  $5,000 
in  the  hands  of  the  defendant  belonging  to  the  plaintiff  and  which  the 
defendant  had  not  placed  in  wager  as  directed,  and  there  being  no 
pretense  that  the  plaintiff  recalled  his  authority  given  to  the  defend- 
ant to  bet,  and  there  being  no  sufficient  proof  that  the  check  was  given 
for  a  balance  remaining  in  defendant's  hands,  the  plaintiff  is  not  en- 
titled to  stand  upon  the  proposition  that  the  check  was  given  for  mon- 
eys belonging  to  him  in  the  hands  of  the  defendant  whic4i  had  not 
been  used  for  the  purpose  intended.  There  is  no  question  but  what  the 
plaintiff  authorized  the  defendant  to  act  as  betting  commissioner  for 
him.  Under  the  arrangement  which  was  had  between  the  parties,  the 
defendant  was  not  a  guarantor  that  all  bets  made  by  him  for  the  de- 
fendant would  be  paid  by  the  parties  who  lost.  The  evidence  is  un- 
contradicted that  tiie  defendant  never  received  the  $5,000  which  he 
had  won  for  the  defendant  on  the  horse  Beson.  If  he  had  received 
it  and  had  it  in  his  hands,  a  further  question  might  arise  whether  the 
law  would  aid  the  plaintiff  in  recovering  it.  That  question  is  not  be- 
fore us,  and  it  is  unnecessary  to  express  any  opinion  concerning  it. 

From  the  facts  as  disclosed  at  the  close  of  the  trial,  the  learned  trial 
court  should  have  granted  the  defendant's  motion  for  a  dismissal  of 
the  complaint,  and  it  was  error  to  direct  a  verdict  in  favor  of  the  plain- 
tiff. 

The  judgment  must  therefore  be  reversed  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event. 

INGRAHAM,  CLARKE,  and  SCOTT,  JJ.,  concur.  McLAUGH- 
LIN,  J.,  concurs  in  result. 


Digitized  by  Google 


328 


laO  KEW  YORK  SUFI^HBNT, 


(Sup.  Ct. 


GOODMAN  et  al.  t.  BOTH. 
(SnprMDO  Coart,  Apellate  Dlvlsioii,  Fi^  Department   Deconber  SO,  190&.> 

BEncBxnoB  a  18*)— AccoumiHO— CoiTDmoif  or  Cauu— DETEBHXKA.noN  or 

Issues. 

Where  It  l8  alleged  tbat  among  the  assets  transferred  to  defendant  for 
which  an  accounting  Is  sought  were  Interests  in  a  patented  process  and 
a  license  to  use  the  same,  and  defendant  denies  liability  to  account  for 
the  proceeds  of  the  use  of  aach  process,  an  issue  is  formed  which  must 
be  determined  by  the  court  btfore  ordering  a  rtfeienoe  for  the  accoontp 
Ing.  > 

[Ed.  Note— For  other  cases,  see  Beferoicek  C9wt  Dig.  |  21;  Dea  IMff. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Fred  L.  Goodman  and  others  against  Ignatz  Roth  and 
William  A.  Goodman.  From  an  interlocutory  judgment  referring  the 
issues  to  a  referee,  defendant  Roth  appeals.  Reversed. 

Argued  before  INGRAHAM,  LAUGHLIN,  HOUGHTON,  MC- 
LAUGHLIN, and  SCOTT,  JJ. 

1.  Gainsbui^,  for  appellant. 
Langdon  P.  Marvin,  for  respondents. 

SCOTT,  J.  This  is  an  appeal  from  an  order  granted  on  the  plead- 
in&^,  and  an  interlocutory  judgment  for  an  accounting. 
The  complaint  shows,  and  it  is  not  denied,  that  plaintiffs  assigned 

all  their  stock  of  merchandise  and  outstanding  accounts  to  appellant 
to  the  end  that  he  should  settle  their  financial  difficulties,  and  that  he 
has  disposed  of  the  property  thus  transferred.  It  is  not  questioned 
that  an  ac(iount  of  these  transactions  is  proper.  It  is  further  alleged 
in  the  complaint  that,  among  the  assets  so  transferred,  was  a  half  in- 
terest in  a  certain  patented  process  and  a  license  to  use  the  same,  and 
that  appellant  has  disposed  of  the  same  to  bis  own  profit.  The  defend- 
ant denies  so  much  of  the  complaint  in  this  regard  as  charges  him  with 
liability  to  account  for  the  proceeds  of  the  use  of  the  patent  and  li- 
cense. These  denials  raise  an  issue  of  fact  which  must  be  decided  be- 
fore an  account  of  such  proceeds  can  be  required.  The  interlocutory 
judgment  appoints  a  referee  to  take  and  state  the  defendant's  accounts, 
and  then  contains  this  clause: 

"Ordered  and  adjudged  that  all  further  issues  In  this  action,  Including  all 
matters  relating  to  the  scope  of  the  aforesaid  accounting,  be  and  the  same 
hereby  are  referred  to  said  referee  to  bear  and  determine  the  same." 

The  apparent  purpose  of  this  clause  is  to  refer  to  the  referee  the 
question  whether  or  not  the  appellant  is  required  to  account  for  the 
matters  concerning  which  he  denies  his  liability  to  account.  So  much 
of  the  j  udgment  was  unauthorized.  It  is  the  duty  of  the  court,  in  the 
first  instance,  to  determine  the  issues  affecting  the  scope  of  the  ac- 
counting, and  send  to  a  referee  only  the  duty  of  taking  the  account 
within  the  lines  laid  down  by  the  court.  There  is  nothing  to  show  that 
\ht  issue  whether  or  not  appellant  can  be  required  to  account  for  the 
proceeds  of  the  patented  process  and  license  is  one  which'  cannot  prop- 
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erly  and  conveniently  be  tried  by  the  court,  although,  doubt!esS|  if  such 
an  accounting  should  be  ordered,  it  may  require  the  assistance  of  a 
referee. 

The  order  and  judgment  appealed  from  must  therefore  be  reversed, 
with  costs  and  disbursements,  and  the  action  remitted  to  the  Special 
Term  for  apprt^riate  action.   All  concur. 


FaiTZ  et  al.  T.  MOUAEAD. 
(Supreme  Conrt,  Appellate  DiTlsicni,  Flrat  Department  December  80,  1900.) 

J.  GUARAXTT  (I  91*) — ElXTEKSION  OF  TlME— REUCASE  OE  GuARANTOB. 

In  an  action  on  a  guaranty  of  the  payment  of  tbe  accounts  of  a  firm, 
erMence  held  not  to  sbow  that  defendant  consented  to  pialntlffi*  accept- 
ance of  notes  trom  the  debtor  for  accounts  then  due. 

[Ed.  Note.— For  other  cases,  see  Ouaranty,  Dec.  Dig.  |  91.*]  i 
2.  GcARAHTT  (S  SO*) — Release  or  Goarartob— Extensioh  or  Tna  of  Pat- 

HBITT. 

The  acceptance  hy  the  principal,  without  the  guarantor's  consent,  of 
notes  for  the  amonnt  of  the  debt  thoa  doe,  released  the  guarantor  of  pay- 
ment of  tbe  debt  when  due. 

[Bd.  Note.— For  other  caseSt  see  Guaranty,  Dec.  Dig.  f  68.*] 

Houghton,  J.,  disaentiiig. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Charles  B.  Fritz  and  others  against  Elias  Mouakad. 
From  a  judgment  for  plaintiffs,  and  an  order  denying  a  new  trial,  de- 
fendant appeals.   Reversed,  and  new  trial  ordered. 

Argued  before  INGRAHAM,  lAUGHUN,  HOUGHTON.  Mc- 
LAUGHUN,  and  SCOTT,  JJ. 

Harold  Nathan,  for  appellant. 
John  A.  Thompson,  for  respondents. 

INGRAHAM,  J.  On  October  5,  1905,  the  defendant,  in  considera- 
tion of  a  commission  of  3-  per  cent.,  guaranteed  the  payment  of  an  ac- 
count of  the  firm  of  Garzouzi  Bros.,  amounting  to  $4,354.13,  and  on 
the  11th  of  October,  1906,  for  a  similar  consideration,  guaranteed  the 
payment  of  an  account  of  the  same  firm  for  $2,931.65.  The  terms  up- 
on which  these  goods  were  sold  to  Garzouzi  Bros,  were  that  that  firm 
was  to  make  weekly  payments  of  $500  on  account  of  the  amount  due. 
Plaintiffs  paid  the  commission,  and  the  goods  were  delivered  to  Gar- 
zouzi Bros,  by  the  plaintiffs.  The  firm  of  Garzouzi  Bros,  paid  to  the 
plaintiffs  various  sums  of  money  from  time  to  time  on  account  of  this 
indebtedness,  but  on  the  15th  of  March,  1907,  they  were  considerably 
behind.  On  that  day  the  plaintiffs  wrote  a  letter  to  the  defendant 
stating  the  condition  of  the  account,  from  which  it  appears  that  they 
were  $1,500  behind  in  the  payment  agreed  upon.  Plaintiffs  then  said 
to  defendant: 

**For  the  proper  protection  of  our  own  Interests,  as  well  as  yours,  we  shall 
be  obliged  to  enter  suit  against  Messrs.  Garzouzi  Bros,  and  obtain  Judgment 
for  the  amount  which  is  now  past  due  ($5,282.61)  unless  you  will  advise  us 
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In  writing  tbat,  under  your  guaranty,  we  may,  without  prejudice  to  onr  In- 
terests, and  wholly  at  your  risk,  refrain  from  taking  l^al  steps  looking  to 
the  collection  of  tbe  account  or  the  <ri>talning  of  security.  Please  let  as  hear 
from  you  Immediately,  and  oblige." 

Plaintiffs  received  no  answer  to  this  letter,  but  cm  the  21st  of  March 
had  a  conversation  with  the  defendant  over  the  telephone.  The  plain- 
tiffs' version  of  this  interview  is  that  the  plaintiff  asked  the  defendant 
to  answer  the  letter  of  March  16th,  which  he  declined  to  do.  Defend- 
ant then  told  the  plaintiif  to  go  ahead  and  sue^  when  plaintiff  stated 
that  such  a  suit  would  be  at  the  defendant's  expense,  when  defendant 
finally  told  the  plaintiff  that  plaintiff  could  use  his  own  judgment  as 
to  whether  to  sue  or  whether  not  to  sue,  or  what  to  do  with  the  mat- 
ter. On  cross-examination  the  witness  said  that  he  a>uld  not  recall 
just  what  was  said  at  this  interview,  but  he  had  repeated  the  substance 
of  what  was  said  as  follows : 

"He  declined  to  put  It  In  writing,  and  when  I  told  him,  if  he  wanted  suit 
brought,  he  would  have  to  stand  the  expense  of  It.  he  didn't  want  to  sue 
then,  and  told  me  I  might  use  my  own  Jadgmoit  whether  to  sue  or  whether 
not  to  sue." 

Subsequently,  and  on  March  30th,  plaintiffs  accepted  notes  from 
Garzouzi  Bros.,  payable  on  May  31,  1907,  and  subsequent  dates,  for 
the  payment  of  their  indebtedness.  These  notes  were  not  paid  at  ma- 
turity, and  this  action  is  to  recover  upon  the  guaranty. 

At  the  end  of  the  plaintiffs'  case  the  defendant  moved  to  dismiss  the 
complaint,  which  motion  was  denied,  and  defendant  excepted.  E>e- 
lendant  then  denies  this  conversation  with  one  of  the  plaintiffs  above 
referred  to,  denied  having  any  knowledge  of  the  taking  of  the  notes  or 
having  ever  ccmsented  to  it,  and  at  the  end  of  the  whole  case  defend- 
ant renewed  his  motion  to  disimss,  which  was  denied  The  court  sub- 
mitted the  question  to  the  jury,  correctly  instructing  them  that  the 
taking  of  the  notes  discharged  the  defendant,  unless  they  were  taken 
with  the  defendant's  consent;  told  the  jury  that  the  question  was  one 
of  fact  whether  or  not  the  seven  notes  to  which  reference  had  been 
made  were  given  with  the  consent  of  the  defendant ;  "that  if  they  were 
given  with  his  consent  then  the  plaintiffs  were  entitled  to  a  recovery, 
and  if  the  notes  were  not  given  with  his  consent  then  there  could  be 
no  recovery;  that  if  the  defendant  in  that  telephone  communication 
told  the  plaintiff,  Mr.  Hyde,  that  he  might  use  his  own  judgment  in 
protecting  the  two  parties,  and  if  they  found  that  that  conversation 
was  of  such  a  nature,  and  that  that  statement  that  was  made  by  the 
defendant  was  so  broad,  as  to  contemplate  the  giving  of  the  notes,  that 
then  they  had  reason  for  finding  that  the  plaintiffs  had  authority  to 
take  the  notes,  and  that  would  be  tantamount  to  knowledge  and  con- 
sent on  the  part  of  the  defendant  to  the  acceptance  of  those  notes; 
and  again  stated  to  the  jury: 

"Then  the  question  narrows  Itself  down  to  the  one,  after  all,  that  you  are 
to  decide  here:  Whetber  tbe  acceptance  of  those  notes  was  the  result  of  an 
understanding  between  the  plaintiffs  and  the  defendant  that  the  platntiffB 
had  full  authority  to  accept  the  notes,  or  some  understanding  such  as  is  tes- 
tified has  been  given  over  tbe  'phone,  or  by  any  other  conrersatloiis  ttut 
passed  betwe^i  the  parties,  and  whether,  therefore^  theM  notes  were  given 
with  the  consent  In  law  of  the  defendant" 
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To  this  counsel  for  the  defendant  excepted  upon  the  ground  that 
the  evidence  would  not  justify  the  finding.  One  of  the  plaintiffs  also 
testified  generally  that  he  had  informed  the  defendant  of  the  fact  that 
he  was  expected  to  accept  notes  of  the  principal  debtor,  but  he  was  so 
indefinite  as  to  the  time  and  place  of  such  notification  and  just  what 
was  said  in  relation  to  it  that  in  the  face  of  the  positive  denial  of  the 
defendant  I  do  not  think  the  verdict  can  be  sustained  upon  the  ground 
that  such  a  notice  implied  a  consent  of  tiie  defendant  to  accept  the 
notes.  The  case  comes  down,  therefore,  to  the  correctness  of  the  prop- 
osition as  charged  by  the  court  that  this  authority  gfiven  to  the  plain- 
tiff over  the  telephone  was  sufficient  to  justify  a  finding  that  the  de- 
fendant consented  to  the  plaintiffs'  extending  the  time  of  payment  of 
the  indebtedness  which  the  defendant  had  guaranteed;  and,  accept- 
ing the  plaintiffs'  version  of  this  conversation,  I  do  not  think  it  was 
sufficient  to  justify  a  finding  of  such  consent.  The  letter  of  March  15th 
related  solely  to  the  question  of  the  enforcement  of  the  princii)al  debt- 
or's obligation  by  legal  proceedings.  There  was  no  suggestion  that 
notes  should  be  taken,  or  that  the  time  of  payment  of  the  indebtedness 
should  be  extended.  The  debtor  had  failed  to  pay  according  to  his 
agreenfent;  there  was  then  upwards  of  $5,000  due,  for  which  the  de- 
fendant was  liable  on  his  guaranty ;  and  the  question  was  whether  the 
collection  of  that  indebtedness  should  be  enforced  by  legal  proceedings 
or  act.  The  plaintiffs  requested  from  the  defendant  an  answer  in  writ- 
ing as  to  whether  or  not  suit  should  be  commenced  at  once  to  recover 
the  indebtedness,  and,  not  having  received  such  an  answer,  this  con- 
versation over  the  telephone  resulted.  * 

It  is  not  pretended  that  there  was  any  suggestion  made  in  that  con- 
versation as  to  the  taking  of  notes  or  extending  the  time  of  the  princi- 
pal debtor.  It  was  rather  a  question  as  to  y/hat  steps  should  be  taken 
for  the  enforcement  of  the  claim,  and  while  the  defendant  refused  to 
answer  in  writing  he  told  the  plaintiff  that  they  could  sue  or  not  sue 
as  thev  pleased.  The  plaintiff  admitted  that  he  could  not  definitely 
give  the  words  that  were  used  at  this  conversation.  At  one  time,  in 
repeating  the  conversation,  he  stated  that  what  the  defendant  said  was 
that  he  ^e  plaintiff)  could  use  his  own  judgment  as  to  whether  to  sue 
or  whether  not  to  sue,  or  what  to  do  with  the  matter.  At  another  time, 
in  attempting  to  recite  the  same  conversation,  he  said  the  defendant 
told  the  plaintiff  that  the  plaintiff  might  use  his  own  judgment  whether 
to  sue  or  whether  not  to  sue.  But,  whichever  phrase  was  used,  the 
question  that  was  presented  for  the  defendant's  determination  was 
what  affirmative  steps  were  to  be  taken  against  the  debtor,  not  what 
favor  or  postponement  of  payment  should  be  allowed  to  the  debtor. 
And  if  the  defendant  said  that  the  plaintiff  could  use  his  own  judg- 
ment as  to  what  to  do  with  the  matter,  it  seems  to  me  the  matter  re- 
ferred to  was  the  matter  of  suing  or  not  suing,  and  nothing  else.  It 
is  not  pretended  that  the  plaintiff  who  had  this  conversation  had  in 
mind  at  that  time  the  accepting  of  notes  and  the  postponement  of  the 
time  of  payment,  and  certainly  the  defendant  was  not  called  upon  to 
determine  whether  or  not  he  would  consent  to  the  acceptance  of  the 
notes  which  would  postpone  for  months  the  time  when  the  obligation 
could  be  enforced  against  the  debtor.  The  whole  amount  of  this  in- 
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debtedness  was  due,  and  the  plaintiffs  could  have  enforced  it  at  any 
time.  By  the  acceptance  of  these  notes  they  postponed  for  months 
their  right  to  collect  the  debt,  and  prevented  the  defendant  from  tak- 
ing any  measures  necessary  for  his  own  protection.  And  when  the 
matter  in  controversy  was  a  question  whether  the  plaintiff  was  or  was- 
not  to  sue,  certainly  a  statement  by  the  defendant  that  the  plaintifF 
could  use  his  own  judgment  as  to  what  to  do  with  the  matter  cannot 
possibly  be  construed  as  authorizing  the  plaintiffs  to  make  any  con- 
tract with  the  debtor  that  they  pleased,  regardless  of  the  rights  of  the 
defendant,  who  was  responsible  for  the  indebtedness. 

There  is  nothing  to  show  that  the  defendant  had  the  slightest  inter- 
est in  protecting  this  debtor.  He  certainly  made  no  request  to  die 
plaintiffs  to  do  anything  for  the  debtor's  benefit  or  accommodation. 
And  when  the  defendant  expressly  refused  to  answer  the  letter  in 
writing  he  must  be  taken  as  declining^  to  assume  responsibility  for 
anything  that  the  plaintiffs  might  do  m  relation  to  the  enforcement 
of  the  daim  against  the  debtor.  I  think  the  evidence  is  entirely  in- 
sufficient to  sustain  a  finding  that  the  defendant  ever  consented  to  the 
acceptance  by  the  plaintiffs  of  notes  of  the  debtor,  and  that  the  accept- 
ance of  those  notes  by  die  plaintiffs  discharged  the  defendant  from 
his  obligation  as  guamntor. 

It  follows,  therefore,  that  the  judgment  appealed  from  must  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide 
die  event. 

McLaughlin,  LAUGHLIN,  and  SGOTT,  JJ.,  concur. 

HOUGHTON,  J.  (dissenting).  I  dissent.  The  defendant  was  a 
guarantor  for  a  commission  paid  by  plaintiffs  of  specified  aarounts 
which  they  held  against  Garzouzi  Bros.  Payments  on  such  accounts- 
were  ovenlue.  In  a  conversation  had  between  the  plaintiffs  and  the 
defendant  guarantor  respecting  the  pressing  of  such  accounts  for  col- 
lection by  plaintiffs,  the  defendant  told  the  plaintiffs  that  they  could 
use  their  own  judgment  as  to  what  to  do.   The  testimony  is : 

"And  as  he  told  me  (one  of  the  plaintiffs)  at  that  time,  finally,  that  I  conlct 
use  my  own  Judgment  aB  to  whether  to  sue  or  whethtt  not  to  sne,  or  what 
to  do  with  the  matter." 

The  plaintiffs  did  not  sue,  and  after  certain  payments  had  been 
made  took  notes  for  the  balance,  coming  due  at  various  times.  Some 
of  these  notes  were  paid*  and  some  were  not,  and  this  action  is 
brought  for  the  balance  of  the  account  remaining  unpaid. 

Of  course,  as  a  general  proposition,  the  taking  of  a  negotiable  note 
payable  at  a  future  day  so  extends  the  time  of  payment  and  suspends 
the  right  of  collection  that  a  guarantor  is  relieved.  It  seems  to  me^ 
however,  that  where  such  unlimited  authority  was  given,  as  the  jury 
was  justified  in  finding  was  in  fact  given  in  the  present  case,  the 
guarantor  is  precluded  from  saying  that  he  was  relieved  because  notes 
were  taken.  Clearly  the  defendant  could  not  have  been  relieved  from 
his  guaranty  if  the  plaintiffs  had  extended  the  time  of  payment  of  the 
accounts  beyond  the  period  when  the  last  note  was  due,  if  they  had 
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not  taken  any  notes  at  all.  The  authority  given  would  have  been 
sufficient  to  justify  such  extension  of  payment  of  the  accounts  them- 
selves, if  any  were  needed.  No  injury  by  the  taking  of  the  notes  is 
pretended.  The  appellant  simply  relies  upon  being  released  as  matter 
of  law,  because  they  were  so  taken.  He  denies  giving  the  authority 
which  the  plaintiffs  claimed  he  did,  but  the  jury  was  entirely  justified 
in  saying  tiiat  he  made  such  s^^reement.  It  is  true  the  subject  of  the 
conversation  in  the  beginning  related  to  bringing  suit ;  but,  upon  the 
defendant's  attention  being  called  to  the  disastrous  consequences  of 
such  action  upon  the  credit  of  the  debtors,  the  defendant  dually  said 
to  plaintiffs  to  use  their  own  judgment  in  the  matter  of  the  accounts 
and  their  collection.  Under  the  circumstances,  in  view  of  the  admis- 
sions proved  against  defendant  that  he  had  given  such  authority,  and 
that  he  was  told  of  the  taking  of  the  notes  and  made  no  objection,  I 
think  the  jury  was  justified  in  finding  that  the  authority  given  was 
broad  enough  to  permit  the  plaintiffs  to  manage  the  account  as  they 
saw  fit  and  as  seemed  to  them  best,  and  to  take  notes  if  that  seemed  to 
be  the  best  course,  and  that  such  authority  was  not  confined  to  deter- 
mining simply  whether  suit  should  be  brought. 

Of  course,  mere  knowledge  of  defendant  that  notes  had  been  t^en 
and  lack  of  protest  did  not  bind  him;  but  that  fact  is  a  circumstance 
showing  what  the  authority  given  in  fact  was.  Authority  given  by  a 
creditor  to  an  agent  to  "see"  his  debtor  in  precarious  circumstances  and 
to  "act"  in  the  matter  is  sufficient  to  authorize  him  to  take  personal 
property  in  satisfaction  of  the  debt,  Oliver  v.  Sterling,  SO  Ohio  St. . 
391.  So  authority  to  compromise  a  tort  for  "anythiiw;  he  could  get'' 
justifies  the  taking  of  a  promissory  note  (Mitchell  v.  Finnell,  101  Cal. 
614,  36  Pac.  123),  and  general  authority  to  make  and  renew  loans 
binds  the  principal,  although  a  note  is  taken  which  has  the  effect  of 
releasing  a  guarantor  (Hurd  v.  Marple,  10  III.  App.  418),  and  authority' 
to  receive  such  sum  as  the  creditor  couldpay  binds  the  principal  where 
an  order  on  a  third  party  is  accepted  (Ruthven  Bros.  v.  Clarke,  109 
Iowa,  25,  79  N.  W.  454). 

I  therefore  vote  for  uie  affirmance  of  the  judgment 


SCHI/BnSSNER  T.  GOLDSTICKER  et  aL 

(Supreme  Conrt,  Appelate  DIvIbIoii,  First  Department   December  80,  1909.) 

L  Pleadino  (I  34G*) — Judgment  on  Puiadinob. 

The  snffldency  ot  a  complalat  may  be  tested  under  Code  CIt.  Froc  { 
547,  providing  that,  if  tither  party  la  entitled  to  JndgmMit  upon  the 
pleadlngB,  the  conrt  may  on  motion  at  any  time  after  Issue  Joined  give 
Judgment  accordingly. 

[Ed.  Xote.— For  other  cases,  see  Pleading,  Ceat  Dig.  |  1050 ;  Dea  Dig. 
IS45.*] 

2:  PLEADina  (|  22&*>— Judguent  on  Puadinqs. 

A  party  whose  pleading  has  been  found  Insufficient,  on  a  motion  under 
Code  CtT.  Pfqc.  S  547,  providing  that,  If  either  party  is  entitled  to  Judg- 
ment OB  tlie  pleadings,  the  court  may  on  motion  at  any  time  after  Issue 
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Joined  gtre  Jadgment  accordingly,  diould  be  permitted  to  amend  on  jytog- 
er  terms. 

[Bd.  Note.— For  other  cases*  see  Pleading,  Cent  IMg.  %  681;  Dec.  Dig. 
I  229.*] 

3.  Fabtrebship  ({  SM*)— Pabtnebship  Absetb— Bbai.  Estate. 

In  tbe  absence  of  any  agreement,  expren  or  implied,  between  partners 
to  the  contrary,  partnership  real  estate  retains  Its  character  as  real  es- 
tate between  the  partners  and  between  a  sturrlTing  partner  and  tbe  rep 
resentatires  of  a  deceased  partner. 

[Ed.  Note.— For  other  cases,  see  Fartnersblp.  Cent  Dig.  I  B28;  Dec. 
Dig.  i  246.*] 

4.  Fabtitbbbhip  d  288*}— Death  of  Pabtnke— Actions— Pebsomptions. 

In  an  action  for  partition  of  real  estate  alleged  to  have  been  purchased 
by  a  partnership,  where  plaintiff  claimed  under  one  of  the  partners  who 
had  died,  terminating  the  partnership,  it  could  not  be  assumed  In  the  ab- 
sence of  any  showing  that  the  partnership  budness  consisted  of  baying 
and  selling  real  estate. 

[Ed.  Note. — For  other  cases,  see  Partnership,  Dec.  Dig.  |  258.*] 

5.  Pabtnebship  (I  268*) — Pabtnebship  Real  Estate— Death  or  Pabtheb— 

Action  8~Pabtitiok  . 

Where  the  business  of  a  partnership  did  not  consist  of  buying  and  sell- 
ing real  estete,  and  one  of  the  iwrtners  died,  terminating  the  partner^ 
ship,  plaintiff,  claiming  through  deceased,  was  mtitled  to  maintain  par 
tltlon  of  partnership  real  estete  as  to  which  the  partnership  obllgatlonii 
had  been  satisfied. 

[Ed.  Note. — For  other  cases,  see  Partnership,  Dec.  Dig.  |  258.*} 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Rosa  Schleissner  against  Louis  Goldsticker  and  others. 
Appeal  by  defendants  from  an  order  denying  judgment  for  defendants 
on  the  pleadings.  Affirmed. 

Argued  before  INGRAHAM,  CLARKE,  HOUGHTON,  MC- 
LAUGHLIN, and  SCOTT,  JJ. 

William  Goldsticker,  for  aj^ellants. 
Abraham  Benedict,  for  respondent. 

HOUGHTON,  J.  After  the  defendants  had  interposed  an  answer 
to  the  plaintiff's  complaint,  they  moved  for  judgment  in  their  behalf 
under  section  547  of  the  Code  of  Civil  Procedure.  The  learned  Spe- 
cial Term  denied  the  motion  on  the  ground  that  on  a  motion  under  the 
provisions  of  that  section  of  the  Code  the  insufficiency  of  the  complaint 
could  not  be  tested.  As  the  provisions  of  that  section  have  been  mter- 
preted  by  this  court  such  view  is  erroneous.  By  our  decisions  we 
have  said  that  section  547  of  the  Code  permitted,  in  effect,  a  trial  of 
the  action  upon  the  pleadings,  and  that  on  a  motion  made  thereunder 
the  suflficiency  of  the  complaint  could  be  tested  as  well  as  the  insuffi- 
ciency of  a  defense.  Jones  v.  Gould,  130  App.  Div.  451,  114  N.  Y. 
Supp.  956 ;  Milliken  v.  Fidelity  &  Deposit  Co.  of  Maryland,  129  App. 
Div.  206,  113  N.  Y.  Supp.  809 ;  Searle  v.  Halstead  &  Co.,  130  App. 
Div.  693,  115  N.  Y.  Supp.  405 ;  Levy  v.  Roosevelt,  131  App.  Div.  8, 
115  N.  Y.  Supp.  475 ;  Crimmins  v.  Carlyle  Realty  Co.,  132  App.  Div. 
664, 117  N.  Y.  Supp.  434 ;  Ship  v.  Fridenberg,  132  App.  Div.  782,  117 
N.  Y.  Supp.  599.  The  learned  Special  Term  in  examining  these  deci- 
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sions,  of  which  he  was  aware,  was  of  opinion  that  the  precise  point  had 
never  been  raised,  and  as  reported  they  do  not  disclose  that  it  had  been. 
In  making  our  decisions,  however,  this  court  has  in  fact  considered  the 
question,  and  concluded  that  of  necessity  the  complaint  as  well  as  the 
answer  must  be  searched  in  determining  whether  or  not  a  motion  for 
juc^^ent  on  the  pleadings  should  or  should  not  be  granted. 

The  section  permits  a  party  to  a  litigation,  after  issue  has  been 
joined  and  each  has  alleged  by  way  of  complaint  or  defense  what  he 
deems  inadvisable,  to  test  the  right  of  either  to  judgment  on  the  plead- 
ings by  motion,  without  waiting  for  the  cause  to  be  reached  upon  the 
trial  calendar,  and  we  have  held  that  such  procedure  is  analogous  to  a 
motion  at  the  opening  of  the  trial.  Claric  v.  L<evy,  130  App.  Div.  389, 
114  N.  Y.  Supp.  890.  The  court  has  established  a  practice  on  such 
motion  anal(^pus  to  that  upon  demurrer,  and  in  a  proper  case  have 
held  that  a  party  whose  pleading  has  been  found  insufficient  should  be 
permitted  upon  proper  terms  to  amend. 

The  appellants  insist  that,  had  the  sufficiency  of  the  complaint  been 
tested,  il;  would  have  been  found  insufficient.  We  think  not.  The  ac- 
tion is  for  the  partition  of  real  property  alleged  to  have  been  purchased 
by  a  copartnership.  One  of  the  partners,  through  whom  the  plaintiff 
claims,  died,  thus  terminating  the  partnership,  and  the  complaint  avers 
that  all  partnership  debts  have  been  paid  in  full  except  mortgages  on 
the  real  estate  in  questi<»i.  The  title  to  at  least  one  of  the  parcels  de- 
scribed stood  in  the  name  of  all  three  partners.  The  business  of  the 
partnership  is  not  disclosed,  but  it  does  not  appear  that  that  business 
consisted  of  buying  and  selling  real  estate,  and  it  cannot  be  assumed 
that  die  partnership  business  was  of  such  a  character.  In  the  absence 
of  any  agreement,  express  or  implied,  between  the  partners  to  the 
contrary,  partnership  real  estate  retains  its  character  as  realty,  with  all 
the  incidents  of  that  species  of  property  between  the  partners  them- 
selves and  also  between  a  surviving  partner  and  the  representatives  of 
a  deceased  partner.  Darrow  v.  Calkins,  154  N.  Y.  503,  44  N,  E.  61, 
48  L.  R.  A.  299,  61  Am.  St.  Rep.  637. 

Notwithstanding  the  express  holding  of  the  above  decision,  the  ap- 
pellants insist  that  the  complaint  falls  within  the  later  case  of  Buckley 
V.  Doig,  188  N.  Y.  238,  80  N.  E.  913.  In  this  latter  case  the  partner- 
ship was  formal  for  the  purpose  of  dealing  in  real  estate,  and  it  was 
held  that,  the  real  estate  being  the  merchandise  in  which  the  copart- 
nership traded,  the  acts  of  the  parties  showed  an  intention  to  convert 
the  realty  into  personalty,  and  that  there  was  of  necessity  an  implied 
agreement  that  it  be  so  treated.  For  aught  that  appears  in  the  present 
complaint,  the  real  property  sought  to  be  partitioned  may  have  been 
purchased  as  an  investment  from  the  surplus  earnings  of  the  copart- 
nership. In  such  a  case  it  would  retain  its  character  of  realty  and  be 
subject  to  partition  if  the  partnership  obligations  had  been  satisfied 
without  resorting  to  it. 

Without  passtnp^  upon  the  question  as  to  whether  a  partition  action 
is  proper  wnere  title  was  not  vested  in  all  of  the  partners,  but  only  in 
one  or  more  for  the  benefit  of  the  others,  the  present  complaint  states 
a  good  cause  of  action,  for,  as  above  indicated,  the  allegation  is  'hat  as 
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to  one  of  the  parcels  the  title  was  in  all  three  of  the  partners.  The 
partnership  obligations  having  been  satisfied  as  to  this  parcel,  at  least 
the  heir  or  devisee  of  the  deceased  partner  could  maintain  an  action  in 
partition. 

It  follows,  therefore,  that  the  learned  Special  Term,  although  the 
reason  which  he  gave  was  untenable,  properly  refused  to  grant  judg- 
ment in  favor  of  the  defendants  dismissing  plaintiff's  complaint. 

The  order  should,  therefore,  be  affirmed,  with  $10  costs  and  dis- 
uursements.  Ail  concur. 


POWBLL  T.  GOHOBS  RT.  CO.  et  aL 

(Sapreme  Court,  Appellate  DItIsIod,  Third  Department   December  30,  1009l) 

1.  Pleading  (S  243*)<»-Amenduent~Poweb  of  Coubt. 

Under  Code  Civ.  Froc.  S  723,  authorizing  the  court  to  allow  amendment 
of  a  pleading  by  the  Inaertion  of  a  material  allegation,  a  complaint  al- 
leging graerally  that,  because  of  defendant's  n^lgence,  one  of  Its  ears 
ran  into  and  stniclc  the  car  idalntUC  was  operating,  Is  saffldent  to  an- 
thorize  the  allowance  of  an  amendment  setting  out  the  acta  of  Diligence 
more  spedflcally. 

lEkl.  Note.— For  other  cases,  see  heading,  Cent  Dig.  H  64&-6S1,  820- 
822;  Dec.  Dig.  1248.*] 

2.  ^ASIEB  AKD  SKEVANT  (|  266*) — iNnTBT  TO  SeBVAKT— ACTtOR  VOB  INJUBT— 

BuBDEN  or  PBoor. 

A  motorman  of  one  company  who  was  injured  while  operating  his  car 
over  the  track  of  another  company  on  a  part  of  his  route,  because  the 
track  was  not  properly  sanded,  has  the  burden  of  showing  which  com- 
pany owed  him  the  duty  of  sanding  that  track. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  1  903 ; 
Dec.  Dig.  §  265.*] 

8.  Mabteb  and  Sbbvant  (j  100*) — Injubt  to  Seevant— Duties  or  Mabteb— 
Place  of  Wobk. 

The  general  rule  that  a  master  Is  bound  to  use  reasonable  care  to  pro* 
Tide  a  servant  a  reasonably  safe  place  In  which  to  work  has  no  amiUca- 
tion  where  the  place  Is  not  in  the  possession  or  control  of  the  master,  and 
he  is  ignorant  of  Its  condition. 

TEd.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  H  19^ 
198;  Dec.  Dig.  |  lOa*] 

4.  Masteb  ard  Sbbvant  (S  106*) — Issvst  TO  Ssbtaiit— Detbotivk  Appuan- 

CES— Knowledge  of  Defects. 

A  street  railroad  company  is  not  liable  for  Injuries  to  Its  motorman 
from  defects  In  the  track  of  another  company  over  which  he  operated  the 
car  on  the  part  of  the  route.  In  the  absence  of  knowledge  of  such  defects. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  |f  19^ 
198;  Dec.  Dig.  {  106.*] 

Cochrane,  J„  dissenting  In  part 
Appeal  from  Trial  Term,  Rensselaer  County. 

Action  by  James  H.  Powell  against  the  United  Traction  Company 
and  the  Cohoes  Railway  Company.  From  a  judgment  for  plaintiff, 
and  an  order  denying  a  motion  for  a  new  trial,  defendant  Cohoes  Rail- 
way Company  appeals.  Plaintiff  also  appeals  from  a  judgment  dis- 
missing the  complaint  as  to  defendant  the  United  Traction  Company. 
Revered. 

•For  otiitr  OUM  bm  Mm^  topio  4 1  mncsBB  In  Dm.  Ji  Am.  jugt,  U07  to  data^  A  Bt^'t  latens 
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Thla  acttoa  wu  broogfat  against  the  Cohoes  Railway  Company  and  the 
United  TractlOD  Company  to  recoTer  damages  for  persiHial  Injories.  Xhe  al- 
legathma  of  the  complaint  are  that  the  plalnttflf  was  In  the  serrlce  of  the 
Cohoes  Hallway  Company  as  motorman,  and  while  carefully  and  canttonsly 

operating  one  of  Its  cars  was  ran  Into  and  struck  by  one  of  the  cars  owned 
and  operated  by  the  United  Traction  Company,  and  was  thereby  Injured; 
that  the  Injorlee  so  sustained  were  caused  or  contributed  to  through  the  care- 
lessness and  negligence  of  the  Cohoes  Hallway  Company,  and  of  the  persons 
engaged  In  Its  service  and  instmcted  with  the  authorl^  of  superintendence, 
and  also  by  reason  of  defects  In  the  condition  of  the  way^  woAs,  and  ma- 
chinery and  In  the  car  and  the  attachments  thereto;  "that  the  said  Cohoes 
Railway  Ctnnpany  carelessly  and  negligently  failed  to  discover  and  remedy 
said  defects  and  to  properly  san^lts  tra<^s;  that  said  plalntlfr  was  Injured 
solely  because  of  the  carelessness  and  Diligence  of  the  said  defendants, 
United  Traction  Company  and  Cohoes  Railway  Company,  their  officers,  su- 
perintendents, agents,  servants,  and  vice  principals  and  without  any  fault  or 
negligence  on  the  part  of  the  said  plaintiff." 

▲t  the  opening  of  the  case  a  motion  was  made  to  dismiss  the  complaint  as 
to  ttie  United  Traction  Company  oa  the  ground  that  It  did  not  state  facts  snf- 
fldent  to  constltnte  a  cause  of  actl<m  against  it  Tlicreapon  the  plalntUTs  at- 
torn^ asked  leave  to  amend  the  complaint,  and  it  was  denied  on  the  ground 
that  the  court  had  no  power;  the  court  stating:  "Ton  can't  amend  so  as  to 
allege  a  cause  of  action  where  there  la  none.  This  would  be  a  cause  of  action 
where  none,  has  been  stated,  and  I  don't  think  the  court  has  such  power." 
The  motion  to  dismiss  was  then  granted  and  an  exception  was  taken  by  the 
plaintiff. 

The  Cohoes  Hallway  Ctmipany  offered  no  testimony,  and  at  the  close  of  the 
Irtalntlfl's  case  moved  for  a  nonsuit  on  the  ground  that  the  plalntUf  had  not 
shown  any  negiligTOce  on  the  part  of  that  company,  -that  the  condition  of  the 
track  was  not  the  proximate  cause  of  the  acddoit  and  that  it  appeared  that 
the  negligence,  if  any,  was  the  negligence  of  the  United  Traction  Company. 
The  motion  was  denied  and  an  exception  was  taken  by  the  defendant  The 
plaintiff  was  a  motorman*  employed  by  the  defendant  Cohoes  Railway  Com- 
pany. The  route  of  the  plaintiff  at  tiie  time  of  the  accident  was  from  the 
corner  of  Washington  avenne  and  Third  street  in  the  city  of  Rensselaer  to 
Stenben  street  In  the  city  of  Albany.  The  cars  of  the  Cohoes  Railway  Com- 
pany entered  Albany  at  South  Ferry  street;  over  the  Albany  and  Oreenbusb 
bridge,  and  rsn  northerly  np  Broadway  and  State  street  over  the  trsck  of 
the  United  Traction  Company  to  Stenben  street  There  is  a  double  tra<^  on 
Broadway  to  Hudson  avenue,  and  a  single  track  thence  to  State  street  a  dis- 
tance of  about  300  feet  The  accident  occurred  on  the  single  track  of  the 
United  Traction  Company  about  a  car  length  from  the  switch  March  29,  1907, 
22  mlnates  after  11  o'dock  at  night  There  Is  sn  ascending  grade  of  9  Inches 
to  100  feet  from  the  point  of  accident  to  State  street  and  an  ascending  grade 
of  4  Indies  to  100  feet  south  of  the  point  ot  accident  to  Trotters  alley,  a  dis- 
tance of  250  feet  The  plaintiff  testified  that  when  he  got  near  Trotters  alley 
or  above  It  he  saw  the  car  of  the  United  Traction  Company  coming  at  State 
street;  that  he  kept  on  going,  and,  when  about  10  or  20  feet  from  the  single 
track,  he  applied  the  emergency  brakes  and  reversed  the  power;  that  the 
track  was  slippery,  and  he  could  not  stop  the  car  until  it  had  run  or  did  over 
the  switch  and  a  car  length  on  the  single  traclc  He  stated  that  he  had  run 
ovsr  the  track  during  the  two  years  preceding  the  accident ;  that  tiie  United 
Traction  CtHnpany  sanded  the  tracks  in  Ihe  dty  of  Albany,  and  ths  Cohoes 
BaUway  Company  sanded  the  tracks  In  Bensselaer ;  that  he  ''never  saw  the 
Cohoes  Company  doing  any  sanding  over  In  Albany" ;  that  he  went  to  work- 
it  5:15  in  the  afternoon,  and  made  a  trip  every  20  minutes;  that  there  was 
sand  on  the  traA  In  Rensselaer ;  that  be  knew  the  fact  that  the  car  tracks 
in  Albany  were  not  sanded  and  knew  It  "ever  since  5:15  that  evening."  The 
court  told  the  Jury  that  If  the  Cohoes  Railway  Company  was  negligent  at 
all,  it  was  because  it  did  not  sand  the  track  at  this  point  "That  there  was 
no  negligence  In  any  particular  unless  it  waa  negligence  to  fall  to  sand  the 
tradL"  Bm  further  Instructed  the  Jury  that  it  was  for  them  to  si^  whether 
the  conditions  which  existed  made  It  necessary  to  sand  the  tracks  and  Impose 
the  doty  npoo  the  OtAoes  BaUway  at  sanding  tbn  trades  In  order  that  they 
lS0N.T.S^-a2 
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might  operate  tbelr  can  ufdy  and  carefully  on  tbe  trades  d  the  imited 
Traction  Company. 

Argued  before  SMITH,  P.  J.,  and  CHESTER.  KEIXOGG, 

COCHRANE,  and  SEWELL,  JJ. 

John  B.  Holmes,  for  plaintiff. 
Louis  E.  Carr,  for  defendant 

SEWELL,  J.  One  of  the  questions  presented  by  this  appeal  is 
whether  the  trial  court  had  power  to  grant  the  application  of  the  plain- 
tiff to  amend  the  complaint  by  setting'forth  the  acts  of  negligence  on 
the  part  of  the  United  Traction  Company  which  he  claimed  caused  the 
accident.  Section  733  of  the  Code  of  Civil  Procedure  provides  that : 

"The  court  may  npon  tbe  trial,  or  at  any  other  stage  of  the  action,  before 
or  after  Judgment,  in  furtherance  of  Jnatice,  and  on  rach  terms  as  It  deems 
Just,  amend  any  process,  pleading,  or  other  proceeding  *  *  *  by  Insartlog 
an  allegation  material  to  the  case.   •   •   •  ** 

The  complaint  clearly  avers  that  while  carefully  and  cautiotisly  op- 
erating one  of  the  cars  of  the  Cohoes  Railway  Company  the  plaintiff 
■was  injured  by  the  carelessness  and  negligence  of  the  United  Traction 
Company  as  well  as  the  negligence  of  the  Cohoes  Company,  and  spec- 
ifies the  particular  negligent  act  on  the  part  of  the  United  Traction 
Company  that  one  of  its  cars  ran  into  and  struck  the  car  operated  by 
the  plaintiff,  and  the  plaintiff  was  thereby  severely  injured. 

In  Oldfield  v.  N.  Y.  &  Harlem  R.  R,  Co.,  14  N.  Y.  310,  it  was  held 
that  a  general  averment  of  negligence  was  sufficient  to  authorize  evi- 
dence of  the  defendant's  neglect  or  misconduct  tending  .to  produce  the 
injury  without  a  more  particular  statement  in  the  pleading.  In  Jack- 
man  V.  Lord,  56  Hun,  193,  9  N.  Y.  Supp.  300,  the  complaint  alleged 
that  the  plaintiff  was  injured  by  being  hit  by  some  object  thrown  by 
an  explosion  of  gas,  which  explosion  was  caused  by  the  negligence 
of  the  defendant,  and  the  court  held  that  it  .was  stiifficiently  definite 
and  certain.  In  J^lcCarthy  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  (Super. 
Buff.)  6  N.  Y.  Supp.  560.  the  complaint  alleged  that,  while  the  plain- 
tiff was  in  the  depot  waiting  to  take  the  train,  "it  carelessly  and  negli- 
gently ran  and  propelled  one  of  its  cars  upon  and  against  the  plain- 
tiff, whereby  he  was  injured,"  and  the  court  held  that  the  complaint 
stated  with  sufficient  certainty  and  definiteness  the  negligent  acts  com- 
plained of.  To  the  same  effect  is  Edgerton  v.  N.  Y.  &  Harlem  R.  R. 
Co.,  39  N.  Y.  337;  Roblee  v.  Town  of  Indian  Lake,  11  App.  Div.  435, 
42  N.  Y.  Supp.  336 ;  Murphy  v.  Milliken,  84  App.  Div.  583,  82  N.  Y. 
Supp.  951 ;  Ellsworth  v.  Agricultural  Society,  99  App.  Div.  119,  91 
N.  Y.  Supp.  1040.  According  to  the  doctrine  of  these  cases*  the  com- 
plaint in  the  present  case  was  sufficient  as  a  pleading  to  give  the  plain- 
itiff  a  standing  before  the  court,  and  the  court  the  power  to  allow  the 
amendment. 

The  question  of  the  liability  of  the  Cohoes  Railway  Company  is  also 
presented  by  this  appeal.  It  is  ui^ed  by  that  appellant  that  the  plain- 
.tiff  should  have  been  nonsuited  because  the  evidence  was  insufficient 
to  establish  its  liability  for  the  injury  to  the  plaintiff  from  the  accident 
It  is  not  claimed,  nor  is  there  anyming  in  the  evidence  to  show,  that 
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the  Cohoes  Railway  Company  or  any  of  its  officers,  agents,  or  serv- 
ants, except  the  plaintiff,  had  actual  knowledge  of  the  condition  of  the 
track  where  the  accident  occurred.  It  does  not  appear  that  the  Cohoes 
Company  was  imder  legal  obligation  to  keep  the  tracks  of  the  United 
Traction  Company  in  a  safe  condition,  or  ttiat  it  had  anything  to  do 
with  its  tracks  except  to  run  its  cars  over  them.  Nor  is  there  a  par- 
ticle of  evidence  to  show  that  the  United  Traction  Company  was  not 
bound  -by  contract  to  sand  its  tracks  and  to  keep  them  reasonably  safe 
for  persons  lawfully  using  them.  The  burden  of  showing  an  omission 
of  duty  in  this  respect  was  upon  the  plaintiff,  and,  in  £e  absence  of 
any  evidence  to  the  contrary,  the  presumption  is  that  a  proper  contract 
was  made  by  the  defendants.  Rose  v.  B.  &  A.  R.  R.  Co.,  58  N.  Y.  217. 
We  may  also  assume  that  such  a  contract  was  made  from  the  plain- 
tiff's own  testimony  that  each  company  sanded  its  own  tracks.  The 
only  neglect  which  the  learned  counsel  for  the  plaintiff  imputes  to  the 
Cohoes  Company  is  that  it  failed  to  discover  and  remedy  the  defect. 
It  is  true  that  the  general  rule  is  that  a  master  is  bound  to  use  reason- 
able care  and  prudence  for  the  safety  of  his  servants,  in  providing 
them  with  a  safe  place  in  which  to  work,  and  in  maintaining  it  in  a  rea- 
sonably safe  condition.  The  rule  is  based  upon  the  possession  and 
control  by  the  master  of  the  place  where  his  servants  are  required  to 
work,  llie  duty  of  the  master  flows  from  and  is  measured  1^  his  pos- 
session and  control  of  the  place  just  as  his  liability  for  the  acts  of  his 
servants  is  based  upon  his  power  to  control  them.  It  follows  that 
this  rule  has  no  application  where  the  place  is  not  in  the  possession  or 
control  of  the  master,  and  he  is  ignorant  of  its  condition.  In  such 
a  case  it  would  seem  upon  principle  that  the  master  may  assume  that 
the  one  in  the  possession  and  control  of  the  place  has  properly  dis- 
charged that  duty,  and  that  the  place  is  reasonably  safe  and  suitable 
for  the  purposes  for  which  it  is  used. 

It  would  certainlv  be  impracticable  for  one  railroad  company  to 
inspect  the  trade  of  anotiier  company,  over  which  it  has  no  control, 
and  to  repeat  the  inspection  every  time  a  train  or  car  passed  over  it, 
and  I  cannot  find  any  reported  decision  in  which  it  has  been  held  that 
negligence  may  be  imputed  to  a  railroad  company  for  not  discover- 
ing a  defect  in  the  track  of  another  company.  The  authorities  seem 
pretty  dearly  to  establish  the  rule  that  an  employe  cannot  recover 
for  an  injury  from  a  defective  place  where  the  place  was  not  under 
the  control  of  the  master  without  showing  that  the  employer  had 
knowledge  of  the  defect.  Any  other  rule  would  make  one  railroad 
company  liable  for  the  negligence  of  another.  There  is  a  plain  dis- 
tinction between  the  case  at  bar  and  one  where  a  railroad  company 
receives  cars  from  another  company  to  transport  over  its  road.  In 
such  a  case  the  convenience  and  necessities  of  business  do  not  pre- 
vent the  receiving  company  from  making  an  inspection  of  the  cars  re- 
ceived. They  are  tmder  the  absolute  control  of  the  comi^my  transport- 
ing them — as  much  so  as  of  any  car  owned  by  the  company.  They 
may  be  detained  long  enough  to  niake  inspection,  and  it  is  plain  that 
they  should  be  treated  for  the  time  being  as  the  cars  of  such  company. 

I  am  therefore  of  the  opinion  that,  under  the  drctmtstanKs  of  tiiis 
case,  the  jury  was  not  warranted  in  finding  that  the  Cohoes  Railway 
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Company  was  negligent,  and  that  the  judgments  entered  herein,  and 
the  order  denying  a  new  trial  should  be  reversed  and  a  new  trial  grant- 
ed, with  costs  to  appellant  to  abide  the  event.  All  concur,  SMITH, 
P.  J.,  in  result,  except  COCHRANE,  J.,  dissenting. 

COCHRANE,  J.  (dissenting).  I  dissent  as  to  the  reversal  of  tfie 
judgment  against  the  Cohoes  Railway  Company.  In  common  witli 
the  United  Traction  Company,  the  Cohoes  Railway  Company  operated 
its  cars  through  the  city  of  Albany  over  the  track  of  the  former  com- 
pany. That  track  formed  a  continuous  line  with  the  track  of  the  Co- 
hoes Company,  and  was  permanently  used  by  the  latter  company  un- 
der some  arrangement  made  with  the  other  company.  I  do  not  think 
that  a  railroad  company  under  such  circumstances  using  the  track  of 
another  company  is  at  liberty  to  take  absolutely  no  precautions  for  the 
safety  of  its  employ^,  and  then  be  permitted  to  evade  its  responsibil- 
ity or  its  duty  to  sudi  emplc^^s  of  furnishing  them  a  safe  place  in 
which  to  work  by  the  argument  that  it  had  no  right  to  inspect  or  re- 
pair the  track  of  the  other  company.  It  should  by  a  trafhc  agreement 
with  the  other  company  reserve  to  itself  such  right  or  at  least  affirma- 
tively place  such  right  upon  the  other  company. 

The  precise  question  here  involved  was  decided  in  the  case  of  Wis- 
consin Central  Railroad  Company  v.  Ross,  142  111.  9,  31  N.  E.  412,  34 
Am.  St.  Rep.  49,  where  a  brakeman  was  killed  by  reason  of  the  de- 
fective character  of  the  rails  and  ties  upon  the  track  of  a  railroad  not 
owned  by  the  defendant,  but  over  which  it  operated  its  cars  by  some 
kind  of  an  arrangement  with  the  owner  of  the  track.  It  was  claim- 
ed that  the  defendant  was  liable  because  the  defective  tracks  did  not 
belong  to  it,  but  it  was  held  otherwise,  the  court  saying : 

"Where  the  employe  of  a  railroad  company  Is  directed  to  nse  the  road  of 
anothOT  company  In  the  business  of  his  employer,  he  has  the  right  to  treat 
Bach  road  as  the  road  of  the  company  employing  blm;  and  every  railroad 
company  whose  employes  use  the  road  of  anottier  company  under  Its  direc- 
tion or  tot  Its  benefit  owes  It  as  a  duty  to  sach  employte  to  see  that  such 
road  Is  not  in  a  condltloD  which  will  unnecessarily  endanger  their  lives  or 
IhnlM.  The  ntle  to  tirns  stated  in  Wood,  Blast  ft  Serr.  (Zd  EXL)  i  807.  p.  735: 
*A  railway  company  running  Its  trains  over  the  track  of  another  railway  Is 
liable  to  Its  servants  for  defects  therein,  when  It  would  be  liable  If  the  In- 
Jury  resulted  from  defects  on  Its  own  track.*  To  the  same  effect  are  Stetler 
V.  Railway  Co^  46  Wis.  497,  1  N.  W.  112,  and  cases  there  cited ;  Railroad  Co. 
V.  Kanouse,  39  111.  272,  80  Am.  Dec.  807;  Elmer  v.  Locke,  135  Mass.  575; 
Snow  V.  Railroad  Co.,  8  Allen  (Mass.)  441,  86  Am.  Dec  720.  We  are  there- 
fore of  the  <H)lnlon  that  the  liability  of  the  appellant  cannot  be  defeated  upon 
the  ground  that  the  losd  In  nse  at  the  time  of  the  accident  did  not  bekmg  to 
appellant" 

In  Thompson  on  Negligence,  §  3730,  the  general  rule  is  stated  as 
follows : 

"If  a  railroad  company  acquires  the  permlsslim  to  use  the  tra^  of  an- 
other company,  It  becomes  responsible  to  its  own  servants  for  Injuries  hap- 
pening to  them  through  defects  therein  In  like  manner  as  it  wonid  have  been 
if  It  had  been  Its  own  track." 

See,  also,  to  the  same  effect,  section  3735. 

I  think  the  same  principle  has  been  held  in  this  state  in  the  case  of 
McGuire  v.  Bell  Telephone  Company.  167  N.  Y.  208,  60  N.  E,  433,  52 
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L.  R.  A,  437.  There  the  defendant  telephone  company  strung  its 
wires  on  the  poles  of  another  company  with  the  permission  of  the  lat- 
ter and  which  poles  were  also  equipped  with  wires  which  were  used 
by  the  owner;  the  poles  being  jointly  used  by  the  two  companies. 
The  defendant's  lineman  climbed  one  of  the  poles  for  the  purpose  of 
adjusting  wires^  when  the  pole  broke  because  of  its  decayed  condition, 
and  he  was  injured.  The  argument  was  there  made,  as  in  this  case, 
that  the  defendant  had  no  right  to  inspect  the  pole  of  another  com- 
pany. The  court  held  as  follows : 

"It  [the  defendant]  was  bound  both  as  to  third  parties  and  as  to  Ita  own 
workmen  to  erect  and  maintain  a  reasonablr  safe  atructtire,  and  It  bad  no 
right  to  use  for  that  purpose  an  unsafe  appliance,  whethw  ita  own  or  that 
of  a  third  party.  By  naliis  the  pol«  as  part  of  Its  Us*  It  adopted  U  as  Ito 
own." 

And  ^;ain: 

**If  tba  license  received  by  the  defwdant  from  tlie  gas  and  electric  com- 
pany did  not  permit  it  to  properly  Inspect  the  pole  to  ascertain  Its  safety, 
then  the  fault  lay  with  the  defendant  In  using  a  pole,  the  contract  as  to  which 
with  Its  owner  precluded  defendant  from  seeing  that  it  was  Baf&" 

There  is  no  contention  here  that  by  its  contract  with  the  United 
Traction  Company  the  Cohoes  Railway  Company  had  required  the 
former  company  to  sand  the  tracks.  If  such  were  the  case,  a  question 
would  arise  as  to  whether  by  such  an  agreement  the  Cohoes  Railway 
Conqwny  had  discharged  its  duty  of  reasonable  care  to  its  employes. 
Hiat  question  was  suggested,  and  not  answered  in  the  case  last  cited, 
and  it  need  not  be  answered  here  because  it  does  not  appear  that  such 
was  the  fact.  It  had  been  the  custom  of  the  traction  company  to  sand 
the  tracks,  but  the  plaintiff  of  course  did  not  know  that  such  action 
was  solely  performed  in  the  discharge  of  the  duty  which  that  company 
owed  to  its  own  employes.  He  had  a  right  to  assume  that  his  em- 
ployer had  by  an  agreement  with  that  company  made  proper  provi- 
sion for  his  protection.  In  the  language  of  the  opinion  in  the  case 
last  cited: 

"It  does  not  apinar  that  he  had  any  knowledge  of  the  terms  of  the  agree- 
ment onder  which  the  defendant  used  the  [track].  He  la  not  chargeable  wiUi 
notice  of  the  fact  that  under  the  agreement  the  defendant  as  is  claimed  fay 
Its  connsel  had  no  right  to  Insitect  the  [tradt]  or  t^lr  it.  and  the  owner  was 
under  no  obligation  to  do  either.  He  cannot  be  said  to  have  aanuned  the 
risk  of  sudi  a  situation." 

It  seems  to  me  that  this  judgment  against  the  Cohoes  Railway  Com- 
pany is  well  supported  both  on  principle  and  by  authority,  and  that 
the  ju(^ment  as  to  such  defendant  should  be  affirmed. 
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(Supreme  Ckrart,  Aiqp6Ilate  Division.  Third  Department   December  8,  190B.) 

1.  JuDOHurr  (I  685*) — Mebosb  and  Ba&— Natubi  or  AcnoN. 

A  test,  in  determining  whether  a  Judgment  In  one  action  la  a  bar  to 
another  action,  Is  whether  aubstantlallr  the  same  evidence  would  estab* 
llBh  the  cause  of  action  In  each  case. 

TEd.  Note.— For  othw  cases,  see  Judgment,  Cent  Dig.  1  1008;  Dec.  Dig. 
I  586.*] 

Z  JuDoinNT  (i  689*) — MooEB  AMD  Bab— AcnoH  Relahno  to  Lahd. 

A  judgment,  In  an  action  for  treble  danu^KCS  for  trespasa  and  cutting 
and  removing  timber  under  Code  Glv.  Proc.  H  1667,  1668,  under  which, 
however,  If  the  acta  complained  of  were  done  by  defendant  believing  the 
land  to  be  his  own,  single  damages  only  could  be  awarded.  Is  a  bar  to  a 
subsequent  action,  betwe«)  the  same  parties  for  cutting  and  reoioving 
timber  from  the  same  land,  In  which  plaintiff  expressly  waives  the  tort 
and  all  causes  of  action  theref<nr  and  seeks  only  to  recover  the  value  ot 
the  timber. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  |  1101;  Dec. 
Dig.  f  589.  •] 

Sewell  and  Chester,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  Clinton  County. 

Action  by  the  International  Paper  Company  against  Fred  E.  Purdy. 
From  a  judgement  for  plaintiff  and  an  order  denying  a  motion  for  a 
new  trial,  defendant  appeals.  Reversed. 

Ar^ed  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG,  COCH- 
RANE, and  SEWELL,  JJ. 

L.  L.  Shedden,  for  appellant. 
ThcHnas  B.  Cotter,  for  respondent. 

.  JOHN  M.  KELLOGG,  J.  The  question  for  review  is  whether  a 
judgment  in  a  former  action  between  the  same  plaintiff  against  the 
same  defendant  prevents  a  recovery  in  this  action.  Upon  the  trial 
of  the  former  action  the  court  directed  a  verdict  in  favor  of  the  de- 
fendant, and  judgment  was  entered  thereon  dismissing  the  plaintiff's 
complaint,  with  costs.  The  complaint  in  that  action  alleged:  That 
the  plaintiff  owned  lot  230,  and  that  the  defendant  wrongfully,  unlaw- 
fully, and  without  right  or  authority  entered  thereon  and  cut  and  car- 
ried away,  and  caused  to  be  cut  and  removed  therefrom  and  convert- 
ed to  his  own  use  and  benefit,  timber,  logs,  and  wood;  that  at  the 
time  of  such  cutting  and  conversion  by  the  defendant  the  timber,  Xogs, 
and  wood  so  cut  were  of  the  value  of  $1,963.75  standing,  and,  on  ac- 
count of  such  wrongful  acts  of  the  defendant  committing  waste  upon 
the  plaintiff's  land,  he  became  liable  to  pay  therefor  the  amount  of 
its  actual  damage,  such  actual  damage  being  $1,962.75,  and  demanded 
judgment  for  three  times  that  amount,  wiA  costs.  The  pleader  evi- 
dently sought  to  recover  treble  damages  under  sections  1667  to  1668 
of  the  Code  of  Civil  Procedure,  under  which  sections,  however,  if  the 
acts  are  casual  or  involuntary,  or  the  defendant  believed  the  land  his 
own,  single  damages  only  may  be  awarded.   The  amount  of  damages 
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claimed  was  based  solely  upon  the  value  of  the  timber,  logs,  and  wdod 
cut.  The  answer  was  a  general  denial,  and  the  allegation  that  the 
timber,  logSt  and  wood  were  cut  upon  the  defendant's  land,  and  that 
if  any  were  cut  upon  the  plaintiff's  land  it  was  by  mistake  and  a  mis- 
understanding as  to  where  the  true  line  between  the  plaintiff  and  the 
defendant  actually  was. 

The  complaint  in  this  action  alleges  that  the  plaintiff  is  the  owner 
of  lot  230,  and  that  the  defendant  without  the  plaintiff's  knowledge 
or  consent  caused  to  be  taken  therefrom  timber  and  wood  belonging 
to  the  plaintiff,  which  was  wrongfully  cut  therefrom.  It  further  al- 
leges that  some  of  the  timber  and  wood  had  been  delivered  by  the 
defendant  to  the  pl^tiff  under  a  contract,  the  plaintiff  not  knowing' 
the  same  had  been  taken  from  its  land ;  and  further  alleges  that,  at 
the  same  time  said  wood  was  cut  and  delivered  to  plaintiff  by  a  con- 
tractor in  the  employ  of  the  defendant,  other  wood  was  likewise  cut 
from  the  plaintiff's  land  by  said  contractor  in  the  employ  of  the  de- 
fendant, and  delivered  to  and  received  at  the  defendant's  mill,  and 
was  used  and  disposed  of  by  him.  The  plaintiff  expressly  .waives  the 
tort  and  all  causes  of  action  therefor,  and  alleges  that  by  reason  of 
the  facts  stated  the  defendant  is  indebted  to  it  either  for  moneys  had 
and  received,  or  upon  an  implied  contract  for  the  value  of  the  wood, 
and  demands  judgment  for  the  amount  thereof. 

It  is  conceded  that  the  lands,  the  cutting  and  removal  of  timber, 
logs,  and  wood  mentioned  in  both  complaints  are  the  same.  The 
summons,  complaint,  answer,  clerk's  minutes,  and  the  judgment  in 
the  former  action  are  in  evidence,  and  from  them  alone  and  the  pro- 
ceedings in  this  action  we  are  to  determine  whether  that  judgment 
prevents  a  recovery  in  this  case.  The  witnesses  sworn  upon  the  first 
trial,  as  appears  from  the  minutes  of  the  clerk,  were  substantially  all 
called  upon  this  trial,  and  the  witness  Gardner  upon  this  trial,  who 
hired  and  directed  the  men  who  did  the  cutting,  was  sworn  upon  both 
trials,  and  is  evidently  the  person  referred  to  in  the  complamt  here- 
in as  a  contractor  in  the  employ  of  the  defendant.  The  evidence  in 
this  case  does  not  tend  to  show  that  the  defendant  is  not  responsible 
for  the  acts  of  Gardner,  and  we  can  find  nothing  in  the  record  in  this 
case  tending  to  show  a  cause  of  action  in  favor  of  the  plaintiff  which 
would  not  equally  tend  to  show  a  cause  of  action  in  the  other  case. 

A  familiar  test,  in  determining  whether  a  judgment  in  one  action 
is  a  bar  to  or  evidence  in  another  action,,  is  whether  substantially  the 
same  evidence  would  establish  the  cause  Of  action  in  each  case.  In 
each  action  it  was  necessary  for  the  plaintiff  to  establish  its  title  to 
the  land,  that  the  defendant  wrongfully  cut  the  timber  therefrom, 
and  the  value  of  the  timber.  In  the  present  action  it  was  unnecessary 
to  show  that -the  timber  and  wood  wron'gfully  cut  by  the  defendant' 
were  sold  to  the  jilaintiff.'for,  if  the  timber  was  wrongfully  cut  upon 
the  plaintiff's  land,  the  defendant  is  liable  to  the  plaintiff  therefor  with- 
out re^rd  to  whom  the  defendant  sold  it  In  tiie  first  action  it  was 
determued  that  the  plaintiff  was  not  entitled'  to  recover  of  the  defend- 
ant tJnc  value  of  the  timber  and  wood  alleged  to  have  'been'  cut  ^  him 
upon  tfte  premises  in  question.  Whfle  that  adjudicatiwi  stands  there 
can  be  no  re(»very  -upon  the  facts  disclosed  here  for  the  sam^  timber 
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and  wood  in  another  action  by  simply  changing  the  form  of  the  com- 
plaint. The  first  action  was  in  fonn  a  trespass  upon  real  estate  by 
cutting  and  removing  timber  and  wood  therefrom  and  converting  the 
same  to  defendant's  use,  in  which  the  only  damages  asked  was  based 
upon  the  value  of  Hht  timber  and  wood  cut  and  removed.  This  ac- 
tion and  recovery  are  based  upon  the  idea  that  the  defendant  wnn^- 
fully  trespassed  upon  the  plaintiff's  land,  cut,  removed,  and  convert- 
ed its  timber  and  wood,  and  that  the  tort  is  waived  and  recovery  is 
sought  only  for  the  value  of  the  timber  and  wood.  The  evidence 
would  warrant  a  recovery  in  either  case. 

The  judgment  and  order  should  therefore  be  reversed  upon  the 
law  and  the  facts,  and  a  new  trial  granted,  with  costs  to  the  appellant 
to  abide  the  event.  All  concur,  except  SEWEIJ^  J't  dissentii^  ia 
opinion  in  which  CHESTER,  J.,  concurs. 

SEWELL,  J.  I  dissent.  It  is  well  settled  that  the  cortclusive  char- 
acter of  a  judgment  extends  only  to  the  precise  issues  which  were 
tried  in  the  former  action ;  tiiat  they  must  be  identical  in  each  action^ 
not  merely* in  name,  but  in  fact  and  in  substance;  and  that  a  party 
seeking  to  avail  himself  of  a  former  judgment  as  conclusive  evidence 
or  as  a  bar  in  a  subsequent  action  must  show  affirmatively  that  the 
question  involved  in  the  second  action  was  material  and  actually  de- 
termined in  the  former.  Stowell  v.  Chamberlain,  60  N.  Y.  272 ;  Rey- 
nolds V.  .^tna  Life  Ins.  Co.,  160  N.  Y.  636,  65  N.  E.  305.- 

A  former  judp^nent  is  final  only  as  to  facts  which  were  actually 
litigated  and  decided  and  which  have  sudi  a  relation  to  the  issue  that 
their  determination  was  necessaiy  to  its  determination.  Stannard  v. 
Hubbell,  123  N.  Y.  520,  25  N.  E.  1084;  Matter  of  Locus  Ave.,  185 
N.  Y.  115,  77  N.  E.  1012. 

It  does  not  prevent  a  relitigation  of  a  fact  put  in  issue  by  the  plead- 
ings and  litigated  and  decided  in  a  prior  action,  if  the  fact  was  ir- 
relevant to  the  issue  therein  and  did  not  enter  into  and  was  not  in- 
volved in  the  final  judgment.  Springer  v.  Bien  et  al.,  128  N.  Y.  99, 
27  N.  E.  1076;  Stokes  v.  Stokes,  155  N.  Y.  681,  50  N.  E.  342. 

"Although  a  decree  in  express  terms  purports  to  affirm  a  particular 
fact  or  rule  of  law,  yet  if  such  fact  or  rule  of  law  was  immaterial*  to 
the  issue,  and  the  controversy  did  not  turn  upon  it,  the  decree  will 
not  conclude  the  parties  thereto."  Stokes  v.  Foote,  172  N.  Y.  341,  65 
N.  E.  181. 

Applying  the  principles  of  these  decisions  to  the  question  present- 
ed, it  is  obvious  that  the  former  judgment  is  not  a  bar  to  the  main- 
tenance of  this  action,  or  evidence  upon  the  questions  in  issue.  In  the 
former  action  there  was  but  one  cause  of  action  stated  in  the  com- 

?laint.  That  cause  of  action  was  not  for  conversion,  but  for  trespass. 
*he  only  question  necessarily  determined  therein  was  tfiat  the  de- 
fendant did  not  wrongfully  enter  upon  the  plaintiff's  land  and  cut 
down  and  carry  away  the  wood,  trees,  and  timber  standing  thereon. 
If  the  allegation  of  conversion  had  been  omitted,  there  would  have 
been  an  ample  statement  of  facts  constituting  a  cause  of  action  for 
trespass,  and  its  insertion  did  not  change  or  affect  the  nature  of  the 
action.  Graves  v.  Waite,  69  N.  Y.  166 ;  Greentree  v.  Rosttistock^  61 
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N.  Y.  683;  Tuers  v.  Tuers,  100  N.  Y.  196,  3  N.  E.  922.  The  plaintiff 
could  have  admitted  upon  the  trial  that  the  defendant  did  not  convert 
any  of  the  wood,  trees,  or  timber,  and  yet,  if  he  had  proven  the  oth- 
er all^ations  of  the  complaint,  he  could  have  maintained  the  ac- 
tion. It  is  true  that  it  was  material  to  show  the  value  of  the  wood, 
trees,  and  timber  as  they  stood  upon  the  land,  if  their  value  «>uld  be 
measured  and  ascertained  without  reference  to  tiie  value  of  the  land; 
but  it  has  never  been  held  that  a  judgment  is  res  judicata  as  to  all  tbe 
litigated  facts  and  all  the  evidence  which  one  party  or  the  other  may 
choose  to  introduce  upon  the  trial,  .however  important  the  evidence 
may  have  been.  It  follows  that  the  learned  trial  justice  correctly  held 
that  the  plaintiffs  right  to  recover  in  this  action  was  not  controlled 
or  affected  in  any  way  by  the  judgment  in  the  former  action. 

I  am  therefore  of  opmion  that  the  judgmoit  and  order  appealed 
from  should  be  affirmed,  with  costs. 


SHATiET  T.  BTOLOFF  et  A 
(Snpreme  Court,  AK>^ate  Division,  First  D^rtment  December  80,  1909.) 

1.  GOVEHAKTS    (i  121*) — iNCmfBBANCBS— BbEACH— SCVKABT  PBOCUDINOS— 

Obdeb  as  Btxdknck. 

In  an  action  by  a  grantee  for  breach  of  a  covenant  against  Incambraii- 
ces,  namely,  a  lease  not  assnmed  by  the  grantee,  proof  of  a  final  order  In 
sammary  proceedings  by  the  grantee  against  tbe  tenant  under  tbe  lease 
diMD**ff^pg  the  proceedings  Is  prima  fade,  but  not  concloslTe,  ertdence  of 
Uie  rU^t  <^  tbe  tenant  to  occupy  the  pranlsea,  where  the  grantor  waa 
not  notified  of  the  proceedlnss  or  given  permission  to  taJro  duu^  of 
them. 

(Ed.  Kote^For  other  casa^  lee  Coveoants,  Gent  Dl^  H  221-223; 
Dec  Dig.  I  121.*] 

Sl  CovKfAitTa  d  122*) — iMCmfBSAirGB*— Bbuch— BumazEifcr  or  BriDnrcB. 

In  an  actlra  for  breach  of  a  covenant  against  Incombrancea,  namely, 
a  lease  not  assnmed  by  the  grantee,  In  wbidi  It  was  attempted  to  be 
shown  that  the  present  occupant  was  assignee  of  a  tenant  of  a  former 
owner  of  the  premlBes  who  had  given  an  option  to  renew,  evidence  held 
Insufficient  to  show  that  the  occupant  had  any  rights  under  the  lease  so 
as  to  create  an  incumbrance  against  the  title  granted. 

[Ed.  Note.— For  <rthw  cases,  see  Covenants,  Cent  Dig.  1  224:  Dec. 
Dig.  I  122.*] 

&  Appkax.  and  Bbbob  (I  882*)— Rkview— Induced  Bbbob. 

Error  Induced  by  counsel  for  tbe  party  complaining  Is  not  available  on 
appeal. 

[Ed.  Note.— For  other  casesb  see  Appeal  and  BmHr,  Omt  Dlc>  H  8S91-* 
SfflO;  Dec.  Dig.  i  888.*] 

4.  ComrARTs  (|  111^— Bxobt  or  Acnon  tob  Bekaoh— Bhraor  or  Gohtktahos 

BT  GBANraS. 

Where  a  grantee  has  a  cause  of  action  for  breach  ot  a  covenant  against 
Incumbrances,  and  thou  conveys  subject  to  the  incumbrance,  the  cause  of 
action  remains  in  the  first  grantee  and  does  not  inure  to  the  benefit  of  the 
ieecmd  grantee. 

[Ed.  Note.— For  other  cases,  see  Corenant^  Gent  Dig.  |  itt;  Dec.  DJjt 
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5  Appeal  and  Erbob  ^  lOf^*)— Habmlrss  EkaoB— Aduission  or  Evidence. 

Where  evidence  ia  received  to  support  a  defense,  and  the  defense  is 
thereafter  Ignored  by  the  court,  any  error  In  the  reception  of  the  evidence 
Is  harmless. 

[Ed.  Note.— For  other  cases,  see  ARieal  and.  fiiror,  Gait  Dig.  H  4171- 
4177 ;  Dec.  Dig.  |  1052.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Paul  Shalet  against  Julius  Stoloff  and  another.  From  a 
judgment  for  defendants  and  from  an  order  denying  plaintiff's  motion 
for  a  new  trial,  plaintiff  appealed.  Affirmed. 

Argued  before  INGRAHAM/  LAUGHLIN.  HOUGHTON,  MC- 
LAUGHLIN, and  SCOTT,  JJ. 

Max  D.  Steuer,  for  appellant. 
Abram  S.  Jaffer,  for  respondents. 

LAUGHLIN,  J.  It  was  not  entirely  clear  from  the  allegations  of 
the  complaint  as  originally  served  whether  this  action  was  brought  for 

damages  for  misrepresentations  with  respect  to  incumbrances  on  prem- 
ises situate  on  the  northeasterly  corner  of  Rivington  and  Lewis  streets 
in  the  Twelfth  ward  of  the  city  of  New  York,  purchased  by  the  plain- 
tiff from  the  defendant,  or  for  a  breach  of  covenant  against  incumbran- 
ces contained  in  the  deed;  but  upon  the  trial  the  plaintiff  elected  to 
amend  the  complaint  and  make  it  clear  that  the  action  was  one  for  a 
breach  of  the  covenant  against  incumbrances.  The  alleged  breach  of 
covenant  was  with  respect  to  the  comer  store  on  the  ground  floor  of 
a  five-story  building  on  the  premises ;  it  being  alleged  that  there  was  a 
valid  outstanding  lease  thereon  for  three  years  from  May  1, 1905,  and 
that  the  conveyance  was  not  made  subject  thereto.  The  conveyance 
was  made  by  tlie  defendants,  their  wives  joining  with  them,  to  the 
plaintiff  on  the  17th  day  of  April,  1906.  It  was  made  subject  to  cer* 
tain  mortgages,  and  contained  a  covenant  that  the  premises  were  oth- 
erwise free  from  incumbrances. 

At  the  time  of  the  conveyance,  a  store  on  the  ground  floor  of  the 
premises  was  occupied  by  one  Jacob  Ettenberg.  After  taking  pos- 
session, the  plaintiff  notified  the  tenant  that  he  would  require  $150  per 
month  after  May  1,  1906,  for  that  part  of  the  premises  occupied  by 
him  and  for  which  he  had  been  paying  $70  per  month.  According  to 
the  testimony  of  the  plaintiff,  the  tenant  manifested  a  willingness  to 
pay  the  same  rent  and  a  bonus  for  a  lease  for  five  years,  but  he  wojild 
not  yield  to  the  terms  proposed,  and  remained  in  possession.  The 
plaintiff  thereupon,  and  on  the  Sth  day  of  May,  1906,  instituted  a 
summary  proceeding  in  the  Municipal  Court  for  the  removal  of  Etten- 
berg, on  the  ground  that  he  was  holding  over  after  the  expiration  of 
his  ternv  without  the  consent  of  the  landlord,  on  the  theory  that  the 
term  expired  on  the  1st  day  of  May,  1906.  The  plaintiff  did  not  give 
his  gratitors  notice  of  the  claim  made  by  the  tenant,  or  <iall  upon  them 
to  furnish  evidence  to  sustain  his  petition  for  the'removal  of  the  ten- 
ant, or  offer  to  let  them  take  charge  of  said  proceeding.  The  proceed- 
ing: resttH-cd  in  a  final  order  dismissing  the  petition.  Ettenbe^g  inter- 
posed an  answer  claiming  the  right  of  his  wife  and  himself  to  posses- 
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sion  under  an  option  for  extension  of  A  lease  thereof,  made  on  the  15th 
day  of  November,  1901,  by  one  Ash,  who  then  owned  the  premises,  to 
Julius  Hammer  for  a  period  of  three  years  from  the  1st  day  of  May, 
1902,  by  an  agreement  in  writing  between  Ash  and  said  Julius  Ham- 
mer made  on  the  19th  day  of  October,  1903,  by  which  the  landlord 
extended  the  lease  for  a  period  of  three  years  fnxn  the  1st  day  of 
May,  1906,  and  alleging  that  Ash  thereafter  accepted  one  R.  £tten- 
berg,  the  wife  of  Jacob  Ettenberg,  against  whom  the  proceeding  was 
instituted,  and  the  latter,  as  tenants  of  the  premises  under  said  agree- 
ment to  extend  the  lease  made  with  the  tenant  Hammer,  and  that  the 
tenant  Hammer,  with  the  consent  of  the  landlord,  assigned  his  interest 
under  his  lease  and  under  the  extension  ^[reement  to  said  R.  Etteti- 
berg.- 

Upon  fhe  trial  of  Has  action  the  plaintiff  proved  the  final  order  in 
the  summaxy  procee^ng,  and  the  court  ruled  that  it  constituted  prima 
fadt  but  not  conclusive  ^dence  of  the  right  of  the  tenant  to  occupy 
the  premises.  The  court,  however,  properly  ruled  that  the  defendants 
were  not  concluded  by  that  adjudicati<»i,  and  that  they  were  at  liberty 
to  show  that  the  tenant's  right  to  possession  had  terminated.  Morette 
V.  Bostwick,  127  App.  Div.  701,  111  N.  Y.  Supp.  1021. 

The  court  submitted  to  the  jury  two  questions:  First,  whether  the 
rent  reserved  in  the  lease  under  which  the  tenant  claimed  the  right  to 
hold  over  was  the  fair  rental  value  of  the  property,  instructing  the  jury 
that  if  the  lease  was  outstanding  the  plaintiff  was  entitled  to  recover 
the  difference  between  the  rent  reserved  which  had  been  received  by 
the  plaintiff  and  the  fair  rental  value;  and  also  the  question  as  to 
whemer  there  was  an  outstanding  lease  under  which  the  tenant  had  a 
right  to  hold  over.  The  jury  rendered  a  verdict  in  favor  of  the  de- 
fendants, and,  inasmuch  as  special  questions  were  not  submitted,  it 
cannot  be  determined  from  the  record  upon  which  theory  the  verdict 
is  based. 

On  the  question  as  to  whether  the  rent  reserved  in  the  lease  was  the 
fair  rental  value,  conflicting  evidence  was  offered,  upon  whidi  the 
jury  may  well  have  fohnd  in  favor  of  the  defendants.  With  respect 
to  the  question  of  the  right  of  the  tenant  to  hold  over  under  an  out- 
standing lease,  we  are  of  opinion  that  it  is  very  doubtful  whether  the 
evidence  presented  a  question  of  fact  for  the  jury  on  that  issue,  and, 
in  any  event,  the  verdict  is  amply  sustained  by  evidence.  The  tenant 
concededly  had  no  lease  in  his  own  right  from  the  landlord  either  in 
writing  or  resting  in  parol,  which  entitled  him  to  possession  beyond 
the  month  for  which  he  paid  rent.  His  right  to  hold  over  i&  based  upon 
the  claim  that  he  or  his  wife,  or  both  tfiem,  succeeded  to  the  rights 
of  Hammer  under  die  ^reement  between  Ash  and  Hammer  for  the 
extension  of  Hammer's  lease  for  a  period  of  three  years  from  the 
1st  day  of  May,  1905.  That  agreement,  however,  did  not  extend  the 
lease,  but  merely  gave  the  tenant  an  option  for  a  renewal  conditioned 
upon  the  prompt  paynlent  of  the  rent  falling  due  in  the  meantime,  and 
subject  to  the  tenant's  obtaining  the  consent  of  any  mortgagee  or  sub- 
lessee on  or  before  May  1,  190S.  There  is  no  evidence  that  any  of 
these  things  were  done,  or  that  the  tenant  exercised  the  option  to  re- 
new the  lease. 
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If  it  appeared  that  Hammer  held  over  after  the  expiration  of  his 
original  lease  having  the  right  to  exercise  the  option  for  this  extension, 
it  might  be  inferred  that  he  had  exercised  it,  or  that.its  exercise  had 
been  waived  by  the  landlord.  Probst  v.  Rochester  Steam  Laundry  Co., 
171  N.  Y.  584,  64  N.  E.  604.  The  record,  however,  is  barren  of  any 
evidence  of  any  action  by  Hammer  by  holding  over,  or  otherwise,  that 
might  be  construed  into  an  exercise  of  the  option,  and  it  is  likewise 
barren  of  any  evidence  connecting  the  tenant  who  was  in  possession 
when  the  defendants  conveyed  to  the  plaintiff  with  Hammer  or  with 
Hammer's  rights.  There  was  no  evidence  of  an  assignment  of  Ham- 
mer's original  lease  or  of  his  rights  under  tiie  agreement  for  an  ex- 
tension to  the  tenant  or  tenants  in  possession  at  the  time  of  die  con- 
veyance to  the  plaintiff. 

The  former  owner,  Ash,  was  called  as  a  witness  forplaintiff,  and,  on 
bein^  recalled  by  defendants,  testified  that  he  found  Sttenberg  in  pos- 
session prior  to  May,  1905,  "and  he,  being  in  the  premises,  stayed  in 
there  from  month  to  month  from  that  time  on.  He  paid  the  rent  to  me 
at  the  price  reserved  in  this  lease,  $70  a  month,  after  its  expiration." 
He  had  testified  that  "the  druggist  did  not  occupy  it  under  the  lease 
at  the  time  I  transferred  it."  The  lease  to  Hammer,  which  expired 
May  1,  1905,  contained  the  usual  provision  that  it  was  not  assignable 
without  the  consent  in  writing  of  the  landlord.  It  is  shown  that  such 
consent  was  not  given  by  the  landlord.  Therefore  the  prima  facie 
case  made  by  the  adjudication  in  the  Municipal  Court  was  fairly  out- 
weighed, if  not  completely  disproved. 

There  were  many  errors  committed  upon  the  trial ;  but,  with  one  ex- 
ception, they  were  induced  by  the  counsel  for  the  plaintiff,  and  there- 
fore his  client  cannot  complain.  The  other  error  which  counsel  for 
defendant  induced  was  in  receiving  evidence  that  plaintiff,  after  ob- 
taining title,  conveyed  the  premises,  and  that  his  grantee  in  turn  also- 
conveyed  them.  This  evidence  was  admitted  to  establish  a  separate  de- 
fense that  the  covenant  against  incumbrances  ran  with  the  land,  and 
that  the  cause  of  action,  if  any,  was  vested  in  the  grantee  of  his  gran- 
tee, the  then  owner  of  the  premises.  The  conveyance  by  plaintiff  was 
made  expressly  subject  to  the  lease,  and  therefore  the  cause  of  action 
on  the  covenant  remained  in  him  and  did  not  pass  to  or  inure  to  the 
benefit  of  his  g^rantee  or  the  grantee  of  the  latter.  The  court  after  re- 
ceiving the  evidence  ignored  this  alleged  defense,  and  therefore  the 
reception  of  the  evidence  did  not  prejudice  the  rights  of  the  plaintiff 
in  the  final  disposition  of  the  case,  or  concerning  the  questions  which 
the  court  submitted  to  the  jury. 

The  judgment  should  therefore  be  affirmed,  with  costs.  All  concur. 
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BAUMFKLD  T.  GERMAN  THBATRB),  Inc.,  et  aL 
<SiiprHne  Court,  A]H>dlate  DlTision.  Flnt  Dqurtment   December  80.  1009.) 
1.  Afpkal  akd  EfeBOi  (I  874*)— Bktisw— Appeal  iboic  Interloodtobt  Jura- 

ICBHT. 

An  appeal  from  an  interlocutory  Judgment  directing  an  acconntli^  by 
one  of  tlie  defendants  doee  not  bring  up  for  review  a  prerlooa  order  strlfc- 
Ins  out  audi  defendants  answ^  as  frivolous. 

[Ed.  Note.— -For  ottaw  cases,  see  Aiipeal  and  Error,  Dec.  Dig.  |  874.*] 

£  JtrDOlfEnT  (I  237*)— SCTEBAI.  JtJOQHENTB. 

In  an  action  against  several  for  an  accounting,  one  defendant  appealed 
from  a  Jn^gmoit  reqalrlng  her  to  account ;  but  nothing  was  recited  In  the 
decision  to  sfaotr  what  dlspOBltion  had  been  made  as  to  the  other  defend- 
ants. Held,  that  as  separate  and  saccesslve  Judgments  moy  not  be  altered 
In  tlie  same  action,  exc^t  where  a  severance  Is  pramltted,  the  Judgmoit 
most  be  reverse 

[Ed.  Note^For  other  cases,,  see  Judgment,  Dec.  Dig.  i  287.*] 

Appeal  irom  Special  Term,  New  York  County. 

Action  by  Maurice  Baiimfeld,  on  behalf  of  himself  and  all  other 
stockholders  of  the  German  Theatre,  Incorporated,  who  may  elect  to 
become  parties,  against  the  German  Theatre,  Incorporated,  and  others. 
Appeal  by  defendant  Milica  Blitz  from  an  interlocutory  judgment  en- 
tered on  an  order  granting  judgment  on  the  pleadings.  Reversed, 
without  prejudice  to  plainti^'s  right  to^gain  move  for  judgment. 

Argued  before  INGRAHAM,  LAUGHUN,  HOUGHTON,  MC- 
LAUGHLIN, and  SCOTT,  JJ. 

Alfred  Epstein,  for  appellant 
Harry  F.  Mela,  for  respondent 

SCOTT,  J.  This  is  a  representative  action  brought  by  plaintiff,  as 
a  stockholder  of  the  defendant  cor^ration,  in  behalf  of  himself  and 
other  stockholders,  to  set  aside  certam  instriunents  and  for  an  account- 
ing by  the  individual  defendants.  The  defendant  and  appellant,  Milica 
Butz,  interposed  an  answer  to  the  complaint  in  which  she  attempted  to 
deny  knowledge  or  information  sufficient  to  form  a  belief  as  to  all  the 
allegations  of  the  complaint,  except  that  one  which  alleged  that  she  is 
a  resident  of  New  Yoric  and  the  wife  of  Henry  Blitz.  The  ccunplaint 
charged  her,  as  well  as  the  other  individual  defendants,  with  fraud  and 
conspiracy.  On  motion  her  answer  was  stricken  out  upon  the  ground 
that  it  was  "frivolous,  and  does  not  raise  any  issue  and  is  insufficient  in 
law  upon  its  face."  After  a  motion  on  her  part  for  leave  to  answer 
anew  had  been  denied,  the  court  made  a  formal  decision  finding  all 
the  facts  alleged  in  the  complaint  and  directing  an  interlocutory  judg- 
ment for  an  accounting  by  said  Miiica  Blitz,  and  such  an  interlocutory 
decree  was  therefore  made. 

This  ai^>eal  is  only  from  the  interlocutory  judgment  and  does  not 
"bring  up  in  review  the  order  striking  out  the  answer.  If  therefore  the 
interlocriitory  decree  appears  to  be  supported  by  the  decision,  it  must 
1>e  affirmed.  The  decision  recites  the  order  striking  out  appellant's 
■answer  and  tiie  denial  of  her  motion  for  leave  to  plead  anew.  Noth- 
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ing  whatever  appears  as  to  what  has  become  of  the  other  defendants 
named  in  the  complaint.  For  all  that  is  shown  by  the  recitals,  they 
may  have  appeared  and  answered,  and  the  action  may  still  be  at  issue  as 
to  them. 

Except  where  a  severance  is  permitted,  our  practice  does  not  allow 
the  entry  of  separate  or  successive  judgments  in  tiie  same  action.  If 
there  is  to  be  an  accounting,  the  interlocutory  judgment  should  call 
upon  all  those  liable  to  account  to  do  so.  From  the  recitation,  or  lack 
of  recitation,  in  the  decision,  it  is  manifest  that  the  interlocutory  decree 
was  prematurely  entered,  and  for  that  reason  it  nftist  be  reversed,  with- 
out prejudice  to  the  right  of  the  plaintiff  at  the  proper  time,  and  when 
all  of  the  necessary  parties  are  Mfore  the  court,  to  move  for  another 
decree. 

If  the  appellant  had  brought  up  for  review  the  order  striking  out  the 
answer,  we  should  have  found  much  difficulty  in  sustaining  it.  The 
form  of  the  denial  was  such  as  is  accepted  in  this  department  as  a 
sufficient  compliance  with  section  500,  Code  Civ.  Proc.  (Hidden  v.  God- 
frey, 88  App.  Div.  496,  85  N.  Y.  Supp.  197),  and  while  many  of  the 
allegations  of  the  complaint  are  presumptively  within  defendant's 
knowledge,  and  should  be  denied,  if  denied  at  all,  positively,  there  are 
others  as  to  which  she  may  have  no  knowledge. 

The  judgment  appealed  from  must  be  reversed,  with  costs  and  dis- 
bursements, without  prejudice  to  plaintiff's  right  to  again  move  for 
judgment  at  the  proper  time  and  when  all  the  necessary  parties  are  be- 
fore the  court  All  concur. 


DAVIDS  V.  DAVIDS  et  al. 
(Snpraoe  Court,  Appellate  Division,  First  Department   December  80.  1900.) 

COBPOBATIONB  ({  308*)— FbAUD  OP  OmOEBS— RlQHTS  OV  STOOKHOLDEBS. 

A  corporation,  the  capital  of  which  was  $30,000.  for  a  number  of  years 
laid  Its  president  and  treaBurer  a  salary  of  $20,000  a  year,  of  which  be 
retained  only  $2,C00  and  distributed  the  balance  among  the  stochbolders. 
The  secretary  bad  been  paid  $2,250  a  year,  and  the  assistant  treasurer 
$2,000  a  yeor.  After  the  death  of  the  president,  the  three  directors  hold- 
ing fire-Blxths  of  the  stock,  which  was  all  the  stocli  except  plaintiff's 
holding,  raised  the  salary  of  the  president  and  treasurer,  and  the  assistant 
treasurer,  and  the  secretary  to  $S,000  for  each  officer.  The  three  directors 
held  the  three  offices  named.  During  the  first  year  thereafter  the  net  earn- 
ings of  the  company  amounted  to  $6,000,  but  the  following  year  there  was 
an  actual  loss  of  about  $l,00a  Held,  that  the  voting  of  sudi  Increase 
was  frandnloit,  although  the  resolatlon  raising  the  salaries  was  vofesd  on 
in  parts,  and  no  director  voted  on  the  Increase  of  his  own  salary,  and  that 
tbey  conld  be  compelled  to  restore  all  moneys  received  by  them,  Incladlog 
the  amount  of  their  salaries  as  originally  fixed;  the  burden  not  being  on 
plaintiff  in  an  action  therefor  to  prove  that  the  salaries  voted  were  ex- 
cessive, but  the  presumption  being  that  they  acted  In  their  own  Interest 
to  the  prejudice  of  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations  Gent  Dig.  1  183S:  Dec; 
Dig.  I  80&*] 

Appeal  from  Special  Term,  Kew  York  County. 
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Action  by  £lla  M.  Davids  against  Louisa  M.  Davids  and  others. 
Judgment  tor  plaintiff,  and  defendants  appeal.  Affirmed. 

Argued  before  INGRAHAM,  LAUGHLIN,  HOUGHTON,  MC- 
LAUGHLIN, and  SCOTT,  JJ. 

Albert  Ritchie,  for  appellants. 
Charles  A.  Baker,  for  respondent. 

McLaughlin,  J.  The  plaintiff,  since  1901,  has  been  the  owner  of 
50  shares  of  the  capital  stock  of  the  defendant  Thaddeus  Davids  Com- 
pany, a  domestic  corporation  with  a  capital  of  $30,000,  divided  into 
300  shares  of  the  par  value  of  $100  each.  For  some  years  prior  to  his 
death,  which  occurred  in  August,  1905,  David  F.  Davids,  plaintiff's 
father-in-law,  had  been  the  president  and  treasurer  of  the  company  and 
practically  controlled  the  management  of  its  affairs.  He  was,  in  form, 
paid  a  salary  of  $20,000  a  year,  but  of  this  amount  actually  retained,  as 
salary,  only  $2,500,  and  the  balance  he  distributed  among  the  stockhold- 
ers of  the  cwnpany  in  proportion  to  their  respective  holdings.  After 
his  death  the  defendant  Louisa  A.  Davids,  his  widow,  succeeded  him  as 
president  and  treasurer  and  distributed  the  salary  received  by  her  for 
the  balance  of  the  year  1905  in  the  same  way  that  he  had  done.  On 
the  8th  of  January,  1906,  the  directors,  of  the  company  met  and  passed 
the  following  resolution: 

"On  motion  the  services  of  the  office  re  were  readjnsted  on  basis  of  official 
labor;  tbat  of  the  president  and  treasurer  to  be  (8,000,  and  that  of  the  assist- 
ant treasurer  to  be  (8,000  and  tbat  of  tbe  secretary  (8,000.  L.  A.  I>aTld8, 
president  and  treasurer,  (8,000  per  annum ;  J.  W.  R.  Merckle,  assistant  treas- 
urer, (8,000  per  annum ;  Edwin  W.  Davids,  secretary,  (8,000  per  annum." 

The  three  persons  named  in  and  who  passed  the  resolution  consti- 
tuted all  of  the  directors  of  the,  corporation,  and  they  owned  all  of  its 
stock,  except  the  shares  owned  by  the  plaintiff.  For  some  years  prior 
to  the  passage  of  the  resolution,  Edwin  W.  Davids'  salary  as  secre- 
taiy  had  been  $3,250  a  year,  and  Merckle's  salary  $2,000.  After  pay- 
ing the  salaries  specified  in  tiie  resolution,  the  net  earnings  of  the  com- 
pany for  the  year  1906  were  some  $6,000,  and  for  the  year- 1907  there 
was  an  actual  loss  of  something  like  $1,000. 

The  plaintiff,  in  October,  1907,  brought  this  action  to  compel  the  di- 
rectors to  return  to  the  corporation  the  salaries  paid  in  pursuance  of 
the  resolution;  the  complaint  alleging  that  the  directors  had  voted 
these  salaries  fraudulently  for  the  purpose  of  depriving  her  of  her  just 
share  in  the  profits  of  the  corporation.  Shortly  after  the  commence- 
ment of  the  action,  Edwin  W.  Davids  died,  and  his  executor  was  duly 
substituted  as  a  part^  in  his  jplace.  The  answer  of  the  defendants  put 
in  issue  the  material  allegations  of  the  complaint.  At  the  conclusion 
of  the  trial  the  court  found  in  favor  of  the  plaintiff:  That  the  serv- 
ices rendered  by  Louisa  A.  Davids,  as  president  and  treasurer,  from 
January  1,  1906,  were  purely  nominal ;  that  the  services  rendered  by 
£^win  W.  Davids  were  reasonably  worth  $2,250  a  year,  his  former 
salary;  that  those  rendered  by  Merclde  were  worth  $2,000  a  year,  his  ' 
former  salaiy;  and  that  all  sums  received  by  the  defendants  over  and 
above  such  amounts  had  been  wrongfully  ^id  unlawfully  taken  from 
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and  should  be  returned  to  the  corporation.  Judgment  was  entered  to 
this  eSect,  itom  which  the  defendants  appeal. 

Before  the  passage  of  the  resolution  referred  to,  the  aggregate  an- 
nual salaries  paid  to  tiiese  three  officers  were  $6,750.  While  ^e  pres- 
ident had  nominally  received  a  salary  of  $20,000,  it  is  perfectly  obvious 
that  his  real  salary  had  been  $2,500,  and  the  fact  is  not  disputed  that 
the  balance  of  $17,500  was  distributed  each  year  among  tne  stocldiold- 
ers  according  to  their  respective  holdings.  This  method  of  distribut- 
ing profits  in  the  ^uise  of  salary  is  not  unknown,  and,  no  matter  what 
the  purpose  was  m  the  present  case,  it  was  a  distribution  of  profits 
among  those  legally  entitled  thereto,  and  nothing  else.  By  the  resolu- 
tion, therefore,  the  directors  increased  their  collective  salaries  from 
$6,750  to  $24,000,  which  practically  used  up  the  entire  earnings  of  the 
c^poration. 

(it  is  difficult  to  see  how  the  plaintiff  could  have  made  out  a  stronger 
case  of  fraud.  The  capital  of  the  company  was,  as  already  stated,  only 
$30,000,  and  the  three  directors  were  the  only  stockholders  except  the 
plaintiff,  who  owned  one-sixth  of  the  stock!  They  met  and  voted 
themselves  this  large  increase  in  salary  by  a  single  resolution,  in  which 
the^  all  concurred.  As  directors,  they  held  a  position  of  trust.  It  was 
their  duty  to  manage  the  .business  and  affairs  of  the  corporation  hon- 
estly and  with  fidelity,  having  in  view  not  only  their  own  interests,  but 
the  interest  of  tiie  plaintiff.  Simply  because  they  happened  to  hold  a 
majority  of  the  stodc,  which  enabled  them  to  elect  themsdves  directors, 
and  that  they  constituted  all  of  the  directors,  gave  them  no  right  to 
vote  themselves  salaries.  In  doing  so  they  were  not  occupying  that 
impartial  position  which  the  law  requires ;  in  other  words,  self-inter- 
est might  induce  them  to  act  to  the  prejudice  of  the  other  stockholder. 
Salaries  cannot  be  voted  under  such  circumstances,  and^  when  so  voted 
and  paid,  the  mon^  can  be  recovered  back  for  the  corporation,  at  the 
suit  of  an  a^^eved  stockholder.  Tacobs(»i  v.  Brooklyn  Lumber  Co., 
184  N.  Y.  162,  76  N.  E.  1076 ;  Miller  v.  Crown  Perfumery  Co.,  125 
App.  Div.  881, 110  N.  Y.  Supp.  806;  Fitchett  v.  Murphy,  46  App.  Div. 
181,  61  N.  Y.  Supp.  182;  Snow  v.  Church,  13  App.  Div.  108,  43  N. 
Y.  Supp.  1073 ;  Ziegler  v.  Hoagland,  52  Hun,  385,  5  N.  Y.  Supp.  305. 

As  was  said  in  Fitchett  v.  Murphy,  supra,  quoting  from  the  opinion 
of  the  court  below  (26  Misc.  Rep.  544,  56  N,  Y.  Supp.  322) : 

"Directors  of  a  corporation  bav^.no  right  to  vote  salaries  to  one  another 
88  mere  Incidents  to  their  office,  as  was  done  here.  *  *  *  As  In  fixing 
their  compensation  they  are  In  the  position  as  trustees  dealing  with  themselves 
in  respect  of  their  trusts,  their  action  Is  subject  to  question  by  the  stock- 
holders or  to  review  by  the  court  of  equity  at  the  salt  of  a  stockholder/* 

It  is  suggested  that  the  resolution  referred  to  was  voted  on  in  parts, 
and  that  no  director  voted  on  the  proposition  to  increase  his  own  salary, 
and  there  is  some  testimony  in  the  record  to  this  effect.  But  asstun- 
ing  that  such  testimony  is  true,  and  that  the  court  would  have  been 
justified  in  making  a  finding  to  that  effect,  it  would  have  been  no  jus- 
tification for  the  increase.  All  that  would  have  amounted  to  would 
have  been  to  give  the  semblance  of  legality  to  a  wrongful  act,  which 
would  not  prevent  a  court  of  equity  from  exercising  its  powers  to 
compej  a  restitution. 
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It  is  also  urged  on  the  part  of  the  appellants  that  the  plaintiff  failed 
to  prove  the  salaries  voted  were  excessive,  and  that  the  bad  faith  of  the 
directors  cannot  be  presumed.  The  suggestion  is  based  upon  an  erro- 
neous assumption  as  to  the  precise  relation  in  which  the  defendants,  as 
directors,  stood  to  the  corporation.  They  occupied  a  position  of  trust, 
and,  when  the  fact  appeared  that  they  had  voted  themselves  salaries 
by  a  resolution  in  which  they  all  joined,  then  they  were  put  in  the  posi- 
tion of  trustees  dealing  with  themselves,  to  their  own  advantage,  with 
respect  to  their  trust.  In  such  case  the  presumption  is  that  they  acted 
in  their  own  interest,  to  the  prejudice  of  the  corporation,  and  the  bur- 
den was  upon  them  to  overcome  such  presumption.  Sage  v.  Culver, 
147  N.  Y.  241,  41  N.  E.  613.  This  they  entirely  failed  to  do.  A  mi- 
nority stockholder  in  a  corporation  has  nothing  to  say  about  the  man- 
agement of  its  business  and  affairs,  because  the  directors  are  elected 
by  the  majority.  Notwithstanding  tiiis  fact,  a  minority  stockholder  has 
some  rights  which  the  directors  are  bound  to  respect,  viz.,  that  the 
property  of  the  corporation  shall  not  be  stolen  or  misappropriated  un- 
der the  guise  and  pretense  of  salaries  of  officers,  and  whenever  such 
attempt  is  made,  and  the  act  by  which  it  is  attempted  to  accomplish  that 
result  is  reviewed  by  a  court  of  equity,  it  will  not  hesitate  to  compel  the 
directors  to  do  what  they  ought  to  have  done,  by  way  of  restitution. 

The  trial  court  here  should  have  directed  the  return  of  all  moneys 
withdrawn.  It  ought  not  to  have  permitted  any  of  the  defendants  to 
retain  itn  amount  equivalent  to  the  amount  of  salaries  received  before 
the  passage  of  the  resolution,  because  they  had  no  legal  right  to  such 
sums.  The  plaintiff,  however,  did  not  appeal.  She  does  not  complain 
of  this  allowance. 

If  the  foregoing  views  be  correct,  then  it  follows  the  judgment  ap- 
pealed from  shouu  be  affirmed,  with  costs.  All  concur. 


(Supreme  Court,  Appellate  Dlrlalw,  First  DepBrtment   December  30,  190&.) 


N^lect  and  forgetfulness  of  {dalnturs  attorney  does  not  ezcnse  delay 
In  proBecnttng  the  action. 

[Ed.  Note.— For  other  cases,  see  Dismissal  and  Nonsuit,  Gait.  Dig.  | 
142 ;  Dec.  Dig.  |  6a*] 

2.  DiSHiBJUii  AND  Nonsuit  (|  60*)— Deut  in  Pbosscution. 

In  an  action  begun  In  Jane,  1008,  issne  was  Joined  In  July,  but  the  case 
was  not  put  on  tbe  calendar  till  April,  1904.  A  renewal  note  of  Issue  was 
filed  for  the  calendar  for  October,  190i,  but  no  renewal  note  was  filed  for 
either  of  the  new  calendars  made  up  for  1906  and  190&  Held,  that  on 
motion  made  In  November.  1906,  defendant  waa  entitled  to  a  dtsmlssal  of 
the  cause  for  want  of  prosecution. 

[Ed.  NotA — For  other  cases,  see  Dismissal  and  Nfmsult,  Cent.  Dig.  H 
140, 141 ;  Dec  Dig.  I  60.*J 

Appeal  from  Special  Term,  New  York  County. 

*For  oUiflT  cM«  na  muim  topic  A  I  mncBM  In  Dec  ft  Am.  Dlsa.  IWT  to  data,  *  R«p'r  IndUM 
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Action  by  Annie  Meyer,  as  administratrix,  etc.,  of  Frederick  Meyer, 
deceased,  against  Jc^  D.  CrimmiRs.  From  an  order  opening  a  de> 
fault  and  vacating  an  order  dismissing  the  complaint,  defendant  ap- 
peals. Reversed. 

Argued  before  INGRAHAM.  McUVUGHLlN,  CLARKE. 
HOUGHTON,  and  SCOTT,  JJ. 

Carl  S.  Petrascb,  for  appellant. 
Roger  B.  Wood,  for  respondent. 

PER  CURIAM.  The  defendant  appeals  from  an  order  which  opens 
plaintiff's  default  upon  a  motion  to  dismiss  the  complaint,  and  vacates 
an  order  dismissing  the  complaint  for  want  of  prosecution  entered 
November  17,  1908,  and  also  vacates  an  order  entered  November  24, 
1908,  denying  plaintiff's  motion  to  restore  the  cause  to  the  calendar. 
The  facts  present  an  unusual  case  of  laches.  The  action  was  begun 
on  June  23,  1903,  to  recover  damages  for  the  death  of  plaintiff's  hus- 
band by  reason  of  the  alleged  negligence  of  defendant.  Issue  was 
joined  July  11,  1903;  but  the  cause  was  not  noticed  for  trial  until 
April,  1904,  when  it  was  put  on  the  calendar  and  a  preference  grant- 
ed. A  renewal  note  of  issue  was  filed  for  the  new  calendar  made  up 
for  October,  1904;  but  no  renewal  note  of  issue  was  filed  for  either 
of  the  new  calendars  made  up  for  1906  and  1908.  In  November,  1908, 
a  motion  was  made  and  granted  by  default  to  dismiss  the  cause  for 
want  of  prosecution.  A  motion  to  restore  the  cause  to  the  calendar 
was  then  made  and  denied.  Then  followed  a  series  of  motions  cul- 
minating in  the  order  appealed  from. 

No  excuse  is  offered  for  this  remarkable  delay  in  prosecuting  the 
action  except  the  neglect  and  forgetfulness  of  the  attorney  having 
it  in  charge.  This  has  repeatedly  been  held  to  be  insufficient.  It  may 
be  a  hardship  upon  plaintiff  to  lose  a  possibly  meritotious  claim,  but 
that  she  does  so  is  the  fault  of  the  attorney  whom  she  chose.  An  equal 
hardship  might  be  imposed  upon  defendant  if  called  upon  to  defend 
an  action  of  this  character  more  than  six  years  after  the  event,  and 
niore  than  thrice  the  period  thereafter  allowed  by  statute  for  bringing 
such  an  action. 

The  order  appealed  from  is  reversed,  with  $10  costs  and  disburse- 
ments, and  the  motion  denied,  with  $10  costs. 


In  re  WESt  0KB  HUNDRED  AND  SEVENTT-SEVENTH  STREET  IN 
CITY  OF  NEW  YOBK. 

(Supreme  Court,  Appellate  DItIsImi,  First  Department   Decembw  80.  1909.) 

1.  EASEUEKTS  ({  15*)— IVFLICATION— CBBATION. 

Wbetber  an  easement  arises  by  Impllcatloo  In  a  grant  of  realty  depends 
upon  the  parties*  intention,  to  be  determined  hj  considering  the  circnm- 
■tanees,  tbe  situation  of  the  parties,  tbe  ccmdiUon  of  tbe  surroundinc 
country,  and  tbe  thing  granted. 

[EA.  Note.— For  other  cases,  see  Easements,  Gent  Dig.  K  42-6S;  Dee. 
Dig.  i  15.»] 

•Vor  other  cmw  m«  Hunfl  topic  A I  tfmsaam  In  Doc  *  Am.  Dfgi.  1907  to  date,  *  Rq'r  XntexM 
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2.  ELlSEHEHTS  (i  15*)— lUFLICATIOff— CBEATION. 

It  18  not  essential,  Id  order  tbat  an  easement  by  implication  may  arise 
Incident  to  the  grant,  tbat  tbe  Incidental  use  of  the  property  retained  be 
exerdaed  by  the  grantfw  at  the  time,  if  It  Is  open,  and  vUdble  and  reasou- 
ably  ueceaaary  to  the  full  aijoyment  of  the  grant 

[Ed.  Note^For  other  cases,  see  Basements,  Cent  Dig,  U  ^-58;Dec. 
Dig.  i  15.*] 

3.  EuiVENT  DoicAiN  (}  149*)  —  Cohfeksatxoh  —  Natcbx  or  Bzobt  Takeh  — 

KoMiNAL  Damages. 

Kespondent,  before  acqnlrlng  title  to  the  property  In  question,  con- 
tracted to  sell  a  part  of  It,  and  the  purchaser  agreed  at  the  same  time  to 
erect  12  tenement  houses  on  tbe  premises  and  convey  tbe  lots  and  bouses 
back  to  respond«it  Thereafter  the  owner  of  the  lots  which  were  situated 
on  opposite  sides  of  a  proposed  street,  conveyed  them  to  respondent,  in- 
cluding the  bed  of  tbe  proposed  street,  the  official  map  of  which,  showing 
the  opening  of  which,  was  thm  on  flle^  though  proceedings  had  not  been 
began.  Thereafter  the  purchaser  frcxn  respoodoit  conveyed  the  property 
to  appellant's  grantor,  and  respondent  afterwards  gnltclalmed  any  interest 
he  might  have  therein  to  appelluut;  but  the  contract  and  both  deeds  pro- 
vided that  respondent  reserved  to  himself  the  land  within  the  lines  of  the 
street.  Respondent  did  not  own  the  ea^a  of  the  street  on  either  side  of 
the  street  lines.  Held,  that  an  easement  In  the  proposed  street  passed 
under  respondent's  deed,  notwithstanding  tbat  he  expressly  retained  tbe 
fee  therein,  so  tbat  be  was  only  entitled  to  nominal  damages  for  Injury 
caused  by  opening  the  street 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  St  327- 
330;  Dec  Dig.  S  14&.*] 

Houston  and  Ingraham,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

In  the  matter  of  proceedings  by  the  City  of  New  York  to  open  West 
277th  Street.  From  a  part  of  an  order  confirming  an  award  of  Com- 
missioners of  Estimate  and  Assessment  as  to  damage  parcels  Nos.  3 
and  4,  in  extending  West  177th  Street,  the  Portland  Realty  Company 
appeals.  Reversed,  motion  to  confirm  denied,  and  matter  remitted  for 
revision  as  directed. 

Argued  before  INGRAHAM,  McLAUGHUN,  CLARKE, 
HOUGHTON,  and  SCOTT,  JJ. 

Leo  C.  Dessar,  for  appellant. 

Samuel  J.  Benson,  for  respondent  City  of  New  York. 
Harry  G.  Smith,  for  respondent  Bemheimer. 

SCOTT,  J.  In  this  pfoceeding  for  the  opening  of  177th  street, 
the  controversy  brought  up  by  the  appeal  from  the  order  of  confirma- 
tion is  between  the  owner  of  a  portion  of  the  bed  of  the  street  and  the 
owner  of  abutting  lots  on  both  sides  of  the  street.  By  the  resolution 
of  the  board  of  estimate  and  apportionment  authorizmg  the  opening 
of  the  street,  it  was  ordered  that  the  whole  cost  and  expense  of  the 
proceeding  should  be  assessed  upon  the  property  deemed  to  be  bene- 
fited thereby.  Consequently  the  owners  of  the  lands  abutting  upon  the 
street  have  a  direct  interest  in  seeing  that  awards  for  the  property 
taken  shall  be  kept  as  low  as  is  legally  possible.  The  appellant,  Port- 
land Realty  Company,  is  the  owner  of  two  plots  of  land,  lying  on  ei- 
ther side  of  the  proposed  street,  each  170  feet  ia  width  and  approxi- 

•For  otlMr  cmsw  aw  mud*  ti^tc  *  i  htosbb  In  Dec.  ft  Am.  Digs.  1907  to  dlM,  *  S«p*r  Is£«xw 
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mately  100  feet  in  depth.  These  plots  He  directly  opposite  each  other, 
and  each  commences  100  feet  westerly  from  Amsterdam  avenue,  and 
100  feet  easterly  from  Audubon  avenue,  thus  lying  exactly  in  the  mid- 
dle of  the  block  between  Amsterdam  and  Audubon  avenues.  On  each 
of  these  plots  are  erected  four  tenement  houses.  The  respondent 
Meyer  A.  Bemheimer  is  the  owner  of  the  bed  of  the  street  between 
and  in  front  of  the  two  plots  above  described.  The  commissioners  of 
estimate  have  made  a  substantial  award  to  Bernheimer.  The  appel- 
lant insists  that  Bemheimer  has  so  incumbered  his  title  with  ease- 
ments for  street  purposes  in  favor  of  the  abutting  property  that  he 
now  owns  only  a  barren,  naked  fee  for  which  no  more  than  nominal 
damages  should  be  allowed. 

Prior  to  May  31,  1905,  the  premises  in  question  constituted  a  part 
of  a  latter  tract  bdonging  to  the  New  York  JuvenUe  Asylum,  whidi 
conveyed  it  to  one  Wesley  Thorn,  who,  in  turn,  on  June  1,  1905,  con- 
veyed it  to  Leo  M.  Klein  and  Samuel  Jackson.  By  conveyances  ex- 
ecuted successively  by  Klein  and  Jackson  and  the  Elm  Realty  Com- 
pany, one  Sigmund  Wechsler  became  on  June  2,  1905,  the  owner  of  a 
plot  of  land  170  feet  in  width,  equidistant  from  Amsterdam  and  Au- 
dubon avenues  and  extending  from  the  middle  line  of  the  block  be- 
tween 177th  and  178th  streets  on  the  north,  to  the  middle  line  of  176th 
street  on  the  south.  This  plot  embraced  the  property  involved  on  this 
appeal. 

On  June  8,  1905,  the  respondent  Bemheimer  (who  had  not  yet  ac- 
quired title)  made  a  contract  to  sell  to  David  Perlman  and  Abraham 
Beraikow  so  much  of  the  plot,  last  above  described,  as  lay  outside  the 
lines  of  176th  and  177th  streets;  the  description  being  carefully  so 
worded  as  not  to  include  any  part  of  cither  of  said  streets.  At  the 
same  time  Perlman  and  Bemikow  contracted  to  erect  on  said  premises 
twelve  tenement  houses,  four  on  176th  street  and  four  on  each  side  of 
l?7th  street,  and  to  convey  the  lots  and  houses  back  to  Bemheimer, 
and  he  agreed  to  purchase  them.  On  June  12,  1905,  Sigmund  Wechs- 
ler conveyed  the  whole  plot  to  Bemheimer  by  a  description  which  in- 
cluded the  bed  of  177th  street.  On  June  20,  1905,  Bemheimer  con- 
veyed the  property  to  Perlman  and  Bernikow  by  a  description  which 
excluded  the  bed  of  176th  and  177th  streets,  and  on  June  30th  Perl- 
man and  Beraikow  by  the  same  description  conveyed  the  property  to 
the  appellant  here,  the  Portland  Realty  Company,  and  on  November 
14,  1905,  Bemheimer,  hy  the  same  description,  quitclaimed  any  inter- 
est he  mig^t  have  in  said  prc^rty  to  the  appellant.  In  the  contract 
of  sale  to  Perlman  and  Bemikow,  and  in  the  deed  to  them,  and  in  the 
quitclaim  deed  to  this  appellant,  Bemheimer  was  careful  to  insert 
^e  following  clause : 

"It  is  expressly  understood  that  no  rl^t,  title  or  Interest  of  the  party  of 
the  first  part  In  the  said  strips  of  land  so  laid  out  and  designated  as  ITBtb 
and  177th  streets,  Is  conveyed  or  aCTected  by  the  foregoing  description,  and 
that  the  land  within  the  lines  of  said  streets,  and  any  award  which  may  be 
made  for  sam^  are  hereby  reserved  to  the  party  of  the  first  part" 

The  buildings  to  be  erected  on  177th  street  pursuant  to  the  contract 
between  Bemheimer  and  Perlman  and  Bernikow  were  not  comj^eted 
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within  the  contract  time,  and  Bemheimer  never  took  title  to  them. 
He  reniains,  however,  the  owner  in  fee  of  the  bed  of  177th  street  op- 
posite said  buildings.  It  does  not  appear  that  he  owns  the  bed  of 
the  street  either  east  or  west  of  these  buildings.  At  the  time  of  the 
contracts  between  Bemheimer  and  Perbnan  and  Bemikow,  official 
maps,  showing  the  proposed  location  of  l?6th  and  177th  streets,  had 
been  adopted  and  filed;  but  these  proceedings  had  not  been  begun. 
The  land  was  used  for  purposes  of  passage,  however,  and  the  laying 
of  gas  and  water  pipes  had  begun.  The  appellant  makes  no  claim 
to  any  award  for  any  interest  in  the  street,  conceding  that  Bemheim- 
er is  the  owner  in  fee  and  .entitled  to  the  whole  award,  if  any  is  made. 
Its  only  daim  is  that  the  award  to  Bemheimer  should  be  merely  nom- 
inal. 

The  sole  question  to  be  determined  is  whether  or  not  Bemheimer 
g^nted  to  Perlman  and  Bemikow,  as  an  incident  to  and  appurtenance 
of  the  lots  conveyed  to  them  and  bounded  on  177th  street,  an  ease- 
ment to  use  177th  street,  the  fee  of  which  he  retained,  for  street  pur- 
poses. No  such  easement  was  expressly  included  in  the  deed,  and  if 
it  was  granted  at  all  it  was  by  implication.  "Whether  a  grant  of  an 
easement  arises  from  implication  in  a  grant  of  real  estate  depends  up- 
on the  intent  of  the  parties  to  the  grant,  and  in  construing  the  grant 
tiie  court  will  take  into  consideration  the  circumstances  attending  the 
transaction,  the  particular  situation  of  the  parties,  the  state  of  the 
country,  and  the  state  of  the  thing  granted,  for  the  purpose  of  ascer- 
taining the  intention  of  the  parties."  Matter  of  116th  Street,  1  App. 
Div.  436,  37  N.  Y.  Supp.  508 ;  Matter  of  Brook  Ave.,  40  App.  Div. 
519,  68  N.  Y.  Supp.  163;  United  States  v.  Appleton,  1  Sumn.  600.  Fed. 
Cas.  No.  14,463.  And  it  is  not  essential  that  the  incidental  use  of  the 
property  retained  for  the  benefit  of  the  property  conveyed  should 
be  actually  exercised  by  the  grantor  at  the  time  of  the  grant.  It  is 
sufficient  that  it  is  open  and  visible  and  reasonably  necessary  to  the 
full  enjc^ment  of  the  demised  premises.  Simmons  t.  Cloonan,  81  N. 
Y.  557. 

When  we  come  to  consider  the  particular  circumstances  attending 
the  sale  from  Bemheimer  to  Perlman  and  Bemikow,  it  seems  impossi- 
ble to  assume  that  either  party  to  the  conveyance  had  any  other  idea  - 
than  that  the  purchaser  should  have  the  use  of  177th  street  in  front  of 
the  premises  conveyed  for  the  usual  street  purposes.  That  street  had 
been  laid  out  on  the  city  map  and  thus  predestined  to  be  acquired  and 
opened  as  a  public  street.  It  was  no  longer  inclosed  or  subjected  to 
any  private  use,  but  was  used  by  the  public  as  a  means  of  access  to  the 
lots  on  either  side  of  it.  The  pipes  and  conductors  commonly  put  un- 
der the  street  surface  were  being  put  in;  Bemheimer  himself  putting 
in  a  sewer  pipe.  By  the  agreement  made  by  Perlman  and  Bemikow 
which  was  cotemporaneous  with  Bemheimer's  contract  to  sell,  both 
properly  being  read  together,  Perlman  and  Bemikow  were  to  erect 
four  tenement  houses  on  each  side  of  the  pressed  street.  Unless  the 
street  was  to  remain  open  for  light,  air,  and  access,  these  houses, 
which  were  apparently  to  cost  a  large  sum  of  money,  would  be  abso* 
lutely  valueless. 
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Surely  it  cannot  be  successfully  urged,  under  these  circumstances, 
that  Bemheimer  could  have  covered  t]he  bed  of  the  street  in  front  of 
the  houses  with  buildings,  or  could  have  cut  off  the  street  at  each  end 
of  his  ownership  of  its  bed  with  an  impenetrable  fence,  so  that  no  one 
could  gain  access  to  the  houses,  which  were  in  thef  middle  of  the  block 
and  could  be  reached  only  through  the  street.  Both  parties  to  the 
grant  understood,  and  must  have  had  in  mind  when  the  grant  was 
made,  that  the  land  was  sold-  for  the  purpose  of  having  houses  built 
thereon,  and  that  it  would  not  be  available  for  that  purpose  unless  the 
grant  carried  with  it  the  necessary  incident  of  a  right  to  use  177th 
street,  in  so  far  as  Bemheimer,  by  his  ownership  of  the  bed  of  the 
street,  could  convey  that  right.  It  is  not  important  or  controlling  that 
Bemheimer  did  not  own  the  ends  of  the  street,  and  could  convey  no 
right  over  them,  for,  as  has  been  said,  the  ultimate  opening  of  the  street 
by  the, city  was  predestined  and  practically,  inevitable.  The  deed  from 
Bemheimer  to  Perlman  and  Beraikow  shows  that  it  was  made  for  a 
substantial  consideration,  and  it  is  no  more  than  reasonable  to  assume 
that  that  consideration  was  fixed  in  view  of  the  fact  that  the  property 
abutted  upon  a  street,  the  use  of  which  would  make  it  available  for 
building  purposes.  It  is  inconceivable  that  the  grantees  would  have 
undertaken  to  build  eight  tenement  houses  in  the  middle  of  a  plot  of 
land  with  no  outlet  in  any  direction.  If  the  fact  that  the  houses  were 
to  front  on  a  street  entered  into  the  agreement  as  to  the  consideration, 
the  value  of  the  street  easements  to  the  property  conveyed  must  be 
deemed  to  have  been  included  in  the  consideration,  and  it  is  certainly 
inequitable  that  Beraheimer's  grantees,  or  their  successors  in  interest, 
should  be  again  called  upon  to  pay  a  large  sum  for  the  right  to  use 
the  street 

The  cases  are  probably  rare,  in  respect  to. urban  properties,  wherein 
an  owner  of  a  large  plot  of  land  through  which  the  city  runs  streets 
should  be  awarded  for  the  land  taken  for  street  purposes  a  sum  com- 
mensurate with  the  value  of  the  lots  abutting  upon  the  street  when 
opened.  Without  the  streets  the  property  is  incapable  of  adequate 
improvement.  With  the  streets  opened,  the  property  not  taken 
for  street  purposes  at  once  becomes  available  for  improvement  and 
increases  lai^ely  in  value,  and  thus  the  owner  of  the  tract  realizes  at 
least  a  large  part  of  the  value  of  the  property  taken  for  the  street 
by  the  enhancement  in  value,  in  consequence  of  opening  the  street,  of 
that  which  remains.  The  authorities  relied  on  to  sustain  the  order 
appealed  from  all  arose  under  very  different  circumstances  from 
those  present  here,  and  serve  but  to  illustrate  the  rule  that  the  ques- 
tion whether  or  not  easements  are  impliedly  granted  depends  in  each 
case  upon  the  particular  facts  of  that  case. 

The  only  doubt  as  to  whether  or  not  Bemheimer  included  a  grant 
of  easements  in  his  deed  arises  from  the  specific  reservaticm  which 
he  inserted  therein.  That,  however,  was  only  a  reservation  of  title, 
and  was  not  as  we  construe  it,  intended  to  derogate  from  the  grant. 
It  was  apparently  inserted  for  greater  caution,  perhaps  in  view  of 
Matter  of  Eleventh  Avenue,  81  N.  Y.  436,  to  tn^e  sure  that  he  re- 
tained the  right  to  receive  the  whole  award  that  might  be  made  for 
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the  bed  of  the  street.  That,  however,  had  no  bearing  upon  what  the 
amount  of  that  award  should  be.  The  appellant  does  not  question 
Bemheimer*s  right  to  receive  the  award;  they  only  question  its 
amount.  The  commissioners  have  awarded  him  the  full  value  of 
the  land  as  if  free  from  any  easement  in  favor  of  the  abutting  prop- 
erty. In  our  opinion  this  was  an  erroneous  basis  for  valuation.  The 
award  should  have  been  for  the  value  of  the  land  subject  to  ease- 
ments^ in  fa^fer  of  the  abutting  property  on  both  sides  of  the  streets, 
for  the  use  of  the  land  taken  mr  street  purposes.  This  would  doubt- 
less mean  a  nominal  award.  Matter  of  Decatur  Street,  196  N.  Y. 
286,  89  N.  E.  829. 

The  order,  in  so  far  as  it  is  appealed  from,  should  be  reversed,  the 
motion  to  cwifirm  denied,  and  the  matter  remitted  to  the  same  com- 
missioners to  revise  their  awards  and  assessments  in  accordance  with 
the  views  herein  expressed. 

McLaughlin  and  CLARKE,  JJ.,  concur. 

HOUGHTON,  J.  (dissenting).  On  the  31st  day  of  March,  1905, 
the  proper  authorities  by  resolution  approved  of  a  map  for  the  ex- 
tending and  opening  of  West  177th  street,  from  Broadway  to  River- 
side Drive,  in  the  borough  of  Manhattan,  city  of  New  York.  There- 
after such  proceedings  were  taken  by  the  board  of  estimate  and  ap- 
portionment in  condemnation  as  resulted  in  an  award  of  $9,100  each 
for  damage  parcels  Nos.  3  and  4,  to  the  respondent  Bemheimer,  and 
from  the  confirmation  of  such  awards  the  Portland  Realty  Company 
appeals. 

It  is  conceded  that  all  proceedings  were  regular;  but  the  Portland 
Realty  Company,  being  abutting  owners  and  being  assessed  for  bene- 
fits to  pay  the  damage  awarded,  appeals  on  the  ground  that  the  awards 
to  Bemheimer  should  have  been  nominal  only,  because  the  parcels  for 
which  he  was  given  substantial  damage  were  burdened  with  the  ease- 
ments of  light,  air,  and  access,  and  that  therefore  the  awards  to  him 
should  have  been  only  nominal. 

Prior  to  March  31,  1905,  the  entire  tract  of  land  between  Amster- 
dam avenue  and  Audubon  avenue,  and  through  which  West  177th 
street  frcwn  Broadway  to  Riverside  Drive  was  projected,,  was  owned 
by  a  common  owner,  and  no  street  had  been  laid  out  by  such  owner, 
and  no  right  of  way  existed  thereon.  After  the  city  had  filed  its  map 
showing;  where  West  177th  street  was  to  be  extended,  and  before  con- 
demnation proceedings  were  instituted  in  February,  1906,  this  com- 
mon owner  conveyed  on  the  31st  day  of  May,  1905,  the  entire  tract  in 
«>ntroversy  to  one  Thorn,  and  by  mesne  conveyances  such  premises 
were  on  the  16th  day  of  June,  1905,  conveyed  to  the  respondent  Bem- 
heimer. 

The  tract  of  land  in  question  lay  in  the  center  of  the  block  between 
Amsterdam  and  Audubon  avenue  and  was  170  feet  in  width  and  ex- 
tended northerly  from  the  north  side  of  West  176th  street,  as  ultimate- 
ly laid  out,  about  360  feet,  so  that  when  West  177th  street  was  cut 
through  there  were  lots  on  both  sides  of  that  street  as  well  as  on  the 
northeriy  side  of  West  176th  street   On  the  30th  day  of  June,  1905, 
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Bernheimer  deeded  the  premises  in  two  separate  parcels  to  Perlman 
and  Bemikow.  The  first  parcel  was  described  as  beginning  at  a  point 
on  the  northerly  side  of  a  strip  of  land  laid  out  by  the  city  of.  New 
York  and  designated  as  176th  street,  a  certain  number  of  feet  easterly 
of  Audubon  avenue,  running  thence  northerly  199.83  feet  (West  177th 
street  not  being  mentioned) ;  thence  easterly  the  requisite  number  of 
feet  to  take  in  the  parcel ;  thence  southerly  the  same  number  of  feet 
which  the  line  had  been  run  to  the  north  (whidi  would  strike  the  north- 
erly side  of  West  176th  street)  ;  and  thence  westerly  a  certain  number 
of  feet  to  the  place  of  beginning.  The  second  parcel  was  described  as 
"beginning  at  a  point  on  the  northerly  side  of  a  strip  of  land  laid  out 
by  the  city  of  New  York  and  designated  as  177th  street "  running 
thence  easterly  a  certain  number  of  feet,  and  so  around  the  parcel  to 
the  place  of  b^inning.  By  these  descriptions  the  block  between  West 
176tii  street  and  177th  street  as  extended,  and  to  the  sides  of  each, 
was  conveyed,  as  well  as  that  plot  lying  on  the  northerly  side  of  177th 
street  as  projected.  Following  these  descriptions  the  deed  provided  as 
follows : 

"It  is  expressly  onderstood  that  do  right,  title  or  interest  of  the  party  of 
tlie  first  part  In  the  sold  strip  of  land  so  laid  out  and  designated  as  176th  and 
ITTth  streets  is  cmTeyed  ot  affected  by  the  foregoing  descriptions;  and  that 
the  land  within  the  lines  of  said  streets  and  any  award  wblcta  may.  be  made 
for  same,  are  hereby  reserved  to  the  party  of  the  first  part" 

When  Bernheimer  had  contracted  to  convey  to  Perlman  and  Bem- 
ikow, and  on  the  same  day  on  which  he  entered  into  such  contract  (in 
which  his  right  to  any  award  for  the  laying  out  of  the  streets  was  also 
reserved),  he  entered  into  a  contract  with  Perlman  and  Bemikow  that, 
in  consideration  of  their  erecting  certain  specified  buildings  upon  said 
premises  fronting  on  the  north  side  of  176th  street  and  on  the  north 
and  south  sides  of  177th  street  within  a  certain  time,  he  would  repur- 
chase the  property  at  a  certain  price.  Perlman  and  Bemikow  did  not 
complete  the  improvements  on  177th  street  within  the  specified  time, 
and  Bernheimer  repurchased  from  them  only  the  tract  fronting  on 
176th  street.  Thereafter  Perlman  and  Bemikow  by  two  separate  de- 
scriptions conveyed  the  lots  on  the  north  and  south  sides  of  177th 
street,  bounding  the  same  "by  the  side  of  a  strip  of  land  laid  out  by 
the  city  of  New  York  and  designated  as  177th  street,"  to  the  appel- 
lant, the  Portland  Realty  Company. 

The  land  taken  by  the  city  for  177th  street  and  reserved  by  Bem- 
heimer  is  designated  as  "damage  parcels  Nos.  3  and  4,"  and  lands  own- 
ed by  the  appellant,  the  Portland  Realty  Company,  are  separately  des- 
ignated as  "benefit  parcels  Nos.  193  to  196,"  both  inclusive,  and  "213 
to  215,"  both  inclusive.  The  strips  of  land  lying  at  the  sides  and  be- 
tween the  parcels  conveyed  to  the  appellant  and  Amsterdam  and  Au- 
dubon avenues  were  owned  by  other  parties,  and  respondent  Bern- 
heimer had  no  interest  in  them. 

Bernheimer  therefore  could  give  no  right  of  way  to  his  grantees 
to  either  Amsterdam  avenue  or  Audubon  avenue  because  he  did  not 
own  to  the  side  of  either. 

What  the  appellant  insists  is  that,  the  property  having  been  deeded 
in  contemplation  of  the  opening  of  a  street  by  the  city,  die  land  re- 
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served  by  the  grantor,  which  was  to  be  and  was  taken  for  such  street^ 
must  be  deemra  to  have  been  burdened  in  favor  of  abutting  lots  with 
the  easements  of  light,  air,  and  access,  and  hence,  when  the  city  ulti- 
mately took  it,  only  nominal  damages  arose ;  and  that,  its  land  being 
assessed  for  benefits,  it  is  aggrieved  because  it  has  to  contribute  to 
the  payment  of  the  substantial  award  made. 

I  am  of  opinion  that  the  principle  enunciated  in  Matter  of  City  of 
New  York,  196  N.  Y.  286,  89  N.  E.  829,  and  Matter  of  116th  Street, 
1  App.  Div,  436,  37  N.  Y.  Supp.  508,  and  kindred  cases,  does  not  ap- 
ply. In  those  cases  the  city  instituted  proceedings  to  acquire  the  fee 
to  lands  upon  which  a  street  had  already  been  laid  out  and  used.  The 
owner  had  either  laid  out  the  street  hunself  in  cutting  his  |)roperty  up 
into  lots,  and  had  conveyed  the  various  parcels  on  both  sides  of  the 
street  according  to  the  street,  and  retained  to  himself  the  title  to  the 
fee  of  the  street,  or  he  had  adopted  an  existing  street  and  done  the 
same  thing,  and,  when  the  street  was  converted  from  a  private  right 
of  way  to  a  public  right  of  way,  claimed  that  substantial  damages 
should  be  awarded  to  him  for  the  land  for  the  street  which  he  had  re- 
served. Under  such  circumstances,  the  courts  held,  and  with  great 
reason,  that  he  was  entitled  to  only  nominal  damages,  because  the  land 
which  he  retained  in  himself  was  already  burdened  with  all  the 
uses  of  a  street,  and  that  the  changing  of  a  street  from  a  private  one 
to  a  public  one  only  accomplished  the  purpose  of  continuing  it  as  a 
street. 

In  the  present  case  the  situation  is  wholly  different.  No  street  ex- 
isted through  the' land  where  West  177th  street  was  extended,  nor 
did  Bemheimer  lay  out  any.  It  is  true  that  in  his  descriptions  he  re- 
ferred to  the  fact  that  the  dty  of  New  York  was  about  to  lay  out  one ; 
but  he  was  careful  to  restrict  his  boundaries  to  the  sides  of  the  propos- 
ed street,  and  to  reserve  to  himself  all  "right,  title  and  interest"  in  the 
land  which  he  supposed  would  be  appropriated  for  a  public  street,  * 
and  to  reserve  to  himself  any  award  which  might  be  made  for  the 
same.  His  grantees  assented  to  this,  and  it  must  be  assumed  that  by 
so  doing  they  abandoned  any  easements  they  might  have  over  the 
land  reserved,  if  they  ever  had  any. 

As  between  the  city  and  Bemheimer,  the  city  does  not  claim  that 
Bemheimer  is  not  entitled  to  a  substantial  award  for  the  land  taJcen,  or 
that  there  was  any  dedication  on  his  part,  and  it  is  manifest  from  the 
contract,  deed,  and  reservations  that  none  of  the  parties  understood 
that  Bemheimer  was  dedicating  any  land  for  street  purposes,  or  that 
his  grantees  were  entitled  to  any  right  of  way  from  necessity  or  other- 
wise over  the  land  which  he  reserved  to  himself.  On  the  contrary, 
all  parties  expected  that  a  right  of  way  would  be  provided  by  the  tak- 
ing of  the  land  by  the  city  in  its  extension  of  West  177th  street  from 
Broadway  to  Riverside  Drive, 

I  am  of  the  (pinion,  therefore,  that  the  award  was  properly  con- 
firmed, and  that  tiie  order  appealed  from  should  be  affirmed,  with  costs. 

JNGRAHAM,  J.,  concurs. 
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BPKRBT  *  HUTCHINSON  GO.  T.  O^NBILL  ABAHS  CO. 
(Sopreme  Court,  Appellate  DItIbIoii,  First  Department   December  80,  IQOft.) 

DiSCOVEBT  (I  36*>— EuUIHATIOn  OF  OPPONENT  BETOBE  TEIAL. 

Ad  order  for  an  examlnatton  of  a  party  merely  to  dlscloee  the  Itenw 
making  np  the  damages  claimed,  and  necessary  for  lilm  to  prove,  is  an 
improper  use  of  discretion. 

lEd.  Note. — For  other  cases,  see  Discovery,  Dec.  Dig.  f  86.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Sperry  &  Hutchinson  Company  against  the  O'Neill 
Adams  Company.  From  an  order  denying  a  motion  to  vacate  an 
order  to  examine  defendant  and  its  officers  before  trial,  defendant  ap- 
peals. Reversed. 

Argued  before  INGRAHAM,  McLAUGHUN.  HOUGHTON, 
CLARKE,  and  SCOTT,  JJ.  - 

Gould  &  Wilkie  (Chester  A.  Jayne,  of  counsel),  for  appellant 
W.  Benton  Crisp,  for  respondent 

CLARKE,  J.  The  complaint  demands  $363,685  as  damages  for 
Dreach  of  contract.  The  answer  alleges  a  breach  by  the  plaintiff, 
and  demands  judgment  upon  its  counterclaim  for  $370,000.  The  or- 
der for  examination  provides  that  the  defendant  and  certain  of  its 
specified  officers  "submit  to  an  examination  concerning  the  following 
elements  of  damage  alleged  in  defendant's  counterdaim,"  enumer- 
ating six  particulars  of  the  damages  set  up  in  the  counterclaim  in 
regard  to  which  an  examination  is  desired. 

While  we  have  held  in  Schweinberg  v.  Altman,  131  App.  Div.  795, 
116  N.  Y.  Supp.  318,  upon  a  review  of  the  cases,  that  the  court  has 
power  to  order  a  general  examination  by  one  party  of  his  opponent, 
we  have  also  held  that  it  was  an  unwise  use  of  that  discretionary 
power  to  order  an  examination  for  the  mere  purpose  of  disclosing 
the  items  which  went  to  the  making  up  of  the  damages  claimed  by  that 
opponent  and  which  it  was  necessary  for  him  to  prove.  Hartog  & 
Uernheimer  Candy  Co.  v.  Richmond  Cedar  Works,  124  App.  Div. 
an,  109  N.  Y.  Supp.  113;  Caldwell  v.  Glazier,  128  App.  Div.  315, 
112  N.  Y.  Supp.  655.  Upon  an  examination  of  the  record  here  sub- 
mitted, we  find  no  sufficient  reason  to  except  this  case  from  the  rule 
there  laid  down. 

The  order  appealed  from  should  therefore  be  reversed,  with  $10 
costs  and  disbursements  to  the  appellant,  and  the  motion  to  vacate 
the  order  for  examination  granted,  with  $10  costs.   All  concur. 

*For  oUiar  cmm  a—  uma  topie  *  I  ttmamm  in  Dm.  A  Am.  Dlgt.  1907  to  date,  A  R^'r  tadasw 
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PRESS  PUB.  CO.  ▼.  EHBICH. 

{Snpreme  Conrt,  Appellate  Division,  First  Department   December  30,  1900.) 

GommACTB  (i  234*)— CoRSTBucnoN—CoiCFSNU'non— Discountb. 

A  contract  between  five  advertisers,  designated  as  parties  of  the  first 
part,  and  a  newspaper  publisher,  designated  as  party  of  the  second  part, 
for  a  special  discount  to  the  fire  advertisers  on  advertisements  inserted  in 
the  newspaper,  stipulated  that,  if  any  of  the  advertisers  should  give  la 
any  mtrnth  to  any  other  newspaper  a  larger  number  of  colamns  of  ad- 
vertlnements  than  to  the  newspapers  of  the  publisher,  the  advertiser  should 
not  be  entitled  for  such  month  to  the  discount  unless  he  made  up  such  de- 
ficiency In  the  course  of  the  contract  year,  or  unless  the  deficiency  was 
made  up  by  the  other  advertisers  under  the  contract  In  the  aggr^ate  In 
the  course  of  the  contract  year.  Held,  that  each  month  should  be  con- 
sidered separately  and  the  discoant  allowed  according  to  the  relative 
amount  of  advertising  during  the  month,  but,  where  an  advertiser  fell 
behind  In  any  month,  he  might  be  entitled  to  the  discount  where  he  made 
up  the  deficiency  in  the  coarse  of  the  contract  year,  or  where  such  de- 
flcleucy  was  made  up  by  the  other  advertisers  under  the  contract  and 
an  advertiser  could  avail  himself  of  the  a^regate  excess  of  all  the  ad- 
vertisers to  make  up  a  deficiency  in  bis  own  advertising  for  any  month  or 
months,  though  for  the  whole  year  there  would  still  be  a  deficiency. 

[Eld.  Note.— For  other  cases,  see  Contracts,  Cent  DIk.  U  1099^  UOO; 
Dec.  Dig.  S  234.*]  ^ 

Langblin  and  Houghton,  JJ.,  dissenting. 
Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Press  Publishing  Company  against  Jules  S.  Ehrich, 
doing  business  under  the  firm  name  and  style  of  Ehrich  Bros.  From 
a  judgment  for  plaintiff  entered  after  trial  by  the  court  without  a 
jury,  defendant  appeals.   Modified  and  affirmed. 

Argued  before  INGRAHAM.  McLAUGHLIN,  LAUGHUN, 
HOUGHTON,  and  SCOTT,  JJ. 

Abraham  Benedict,  for  appellant. 

W.  H.  Van  Benschoten,  for  respondent 

SCOTT,  J,  This  action  involves  the  question  as  to  the  proper  con- 
struction to  be  given  to  a  contract  providing  for  a  special  preferehtial 
discount  to  be  given  to  five  advertisers  (of  whom  defendant  is  one) 
upon  advertisements  inserted  in  the  newspaper  published  by  plaintiff. 
The  contract  is  for  one  year  from  January  1,  1907.  The  defend- 
ant, with  four  other  business  houses,  are  constituted  parties  of  the 
first  part,  and  plaintiff  is  constituted  party  of  the  second  part.  The 
contract  provides  for  certain  commissions,  rebates,  and  discounts. 
Then  follows  the  clause  concerning  which  a,  controversy  has  arisen. 
It  reads  as  follows : 

*'And  In  addition  thereto  a  space  discoant  of  ten  per  cent.  (10%)  to  each 
of  the  advertisers  who  shall  In  any  mouth  furnish  to  the  week-day  Morning. 
Sonday  or  Evening  edition  of  The  World,'  respectively,  as  many  columns  of 
advertisement  as  he  furnishes  to  the  corresponding  edition  of  any  other  news- 
paper (which  additional  discount  is  equivalent  to  a  net  rate  of  sixty-four  and 
16/100  dollars  [$64.16]  per  column  in  such  edition) ;  provided,  however,  that 
if  any  advertiser  shall  give  In  any  month  to  any  other  Sunday  week-day 
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morning  or  evening  paper,  reepectiTelr,  a  larger  nomber  of  columns  of  ad- 
vertls^ents  than  be  ^ves  in  such  a  montb  to  the  corresponding  Sunday, 
week-day  morning  or  evening  editions  of  'The  World,*  respectively  then  such 
advertiser  shall  not  be  entitled,  for  such  month,  to  the  extra  ten  per  cent. 
(10%)  space  discount  upon  bis  business  In  the  edltoh  In  which  such  deficiency 
occnra,  nvisM  he  makes  up  micb  deficiency  la  the  course  of  the  omtract  year, 
or  unless  sncb  deficiency  Is  made  up  by  the  other  Advertisers  hereunder.  In 
the  aggr^ate  in  the  course  of  the  contract  year." 

The  defendant's  advertising  showed  a  substantial  d^ciency,  under 
this  clause,  for  each  month  of  the  contract  year.  Taking  all  five  ad- 
vertisers together,  however,  there  was  an  a^^egate  excess  for  the 
year  of  11,607  lines.  The  question  is  whether  defendant  is  entitled 
to  treat  this  excess  as  making  up  any  part  of  his  deficiencyf  so  a» 
to  entitle  him  to  the  space  discount  for  any  part  of  the  year.  The 
clause  above  quoted  takes  a  month  as  the  unit  of  calculation.  The 
advertiser  is  entitled  to  the  discount  if  he  shall  "in  any  month"  give 
the  plaintifTs  newspaper  as  much  advertising  as  he  gives  to  any  other 
newspaper,  and  he  forfeits  the  discount  if  he  gives  "in  any  month" 
more  advertising  to  another  paper  than  he  gives  to  plaintiff's.  It 
seems  to  be  clear  that  it  was  intended  that  each  month  should  be 
considered  separately  and  the  discount  allowed  or  withheld  accord- 
ing^ to  the  relative  amount  of  advertising  during  that  month.  But  pro- 
vision is  made  whereby  the  advertiser,  even  if  he  fell  behind  in  any 
month,  may  still  be  entitled  to  the  discount  for  that  month.  He  may 
be  so  entitled  if  (a)  he  makes  up  such  deficiency  in  the  course  of  the 
contract  year;  or  (b)  such  deficiency  is  made  up  by  the  other  ad- 
vertisers hereunder  in  the  aggregate  in  the  course  of  the  contract 
year. 

I  think  that  it  was  the  dear  intention  of  the  contract  that  if  an- 
advertiser  showed  a  deficiency  for  any  month,  and  yet  at  the  end 
of  the  year  showed  an  excess  in  the  aggregate  equal  to  or  exceeding 
the  month's  deficiency,  the  excess  should  be  counted  as  making  up  the 
deficiency.  If  this  be  so,  it  must  be  equally  true  that  the  excess  fur- 
nished by  all  the  advertisers  in  the  aggregate  should  be  counted  to- 
wards making  up  the  deficiency.  In  view  of  the  care  with  which  it 
is  provided  that  the  discount  is  to  be  allowed  upon  each  month's  com- 
putation and  comparison  of  advertising,  I  can  see  no  foundation  for 
the  claim  made  by  plaintiff  and  sustained  by  the  court  bdow,  that,  in 
order  to  take  advantage  of  any  excess  at  the  end  of  the  year  earned 
by  the  other  advertisers,  the  excess  must  be  equal  to  the  defendant's 
deficiency  for  the  whole  year.  On  the  contrary,  as  it  seems  to  me, 
defendant  is  entitled  to  avail  himself  of  the  aggregate  excess  to  make 
up  the  deficiency  in  his  own  advertising  for  any  month  or  months 
in  which  such  deficiency  shall  not  exceed  the  aggregate  at  the  end 
of  the  year.  As  has  been  said,  the  aggregate  excess  of  all  the  adver- 
tisers for  the  year  was  11,607  lines  of  advertising.  The  defendant's 
deficiency  in  the  month  of  January  was  more  than  this,  but  in  the 
month  of  February  it  was  less,  being  10,987  lines.  In  my  opinion 
he  was  entitled  to  a  credit  as  against  this  deficiency  of  an  equal  num- 
ber of  lines  from  the  aggregate  excess  of  the  other  advertisers,  and 
the  judgment  should  be  modified  accordingly.  This  view  appears  to 
accord  with  the  practical  constructicm  given  by  the  plaintiff  and  some 
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of  the  other  parties  to  this  contract  to  a  former  contract  of  similar 
terms  and  containing  the  same  clause  which  is  the  subject  of  contro- 
versy here. 

The  judgment  should  be  modified  in  accordance  with  the  view  herein 
expressed,  and,  as  modifiod,  affirmed,  without  costs  to  either  part^. 

INGRAHAM  and  MdUVUGHLIN,  JJ.,  concur.  lAUGHUN 
and  HOUGHTON,  JJ.,  dissent. 


STATE  BANK  OF  WILLIAMSON  v.  FISH  et  al. 
(Supreme  Court,  Special  Term,  Wayne  Oonnty.    December  80,  1900.) 

1.  BaVKBUPTCT  (I  165*)— PBXnBEROS  BT  BANKBUFT— SUBSTTIUIION   OT  Ss- 

cuBima. 

A  mortgage  b7  a  bankmpt  «zecnted  wltbln  torn  mmitbs  of  tbe  filing  of 
Its  petition  Bboald  be  iiphdd  In  eQultjr  In  bo  far  as  It  represents  and  con- 
tinues Talid  and  subsisttaig  llou  of  prior  mortgages  discharged  at  tbe 
time  of  its  delivery,  tboogb  it  may  onlawfnlly  prefer  other  debts  secured 
thereby. 

[Ed.  Note^For  other  cases,  see  Bankmptcy.  Dec.  Dig.  1 165.*] 

2L  OoBPOIATIOHS  01  477*)— MOBTOAOB  BXBOtTTBD  WlXBOUT  SiOOKHOLDBB'B  AB- 
BBItr— RlOHT  OP  TatTBTEES  IN  BaNKBTTPTCT  TO  ATTACK. 

Where  no  stockholder  objects  to  a  corporate  mortgage  because  given 
without  tbe  statutory  assent  of  stockholders  to  its  execution,  trustees  in 
bankmptcy  of  tbe  corporation  cannot  attack  It  on  such  ground. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  |  1869;  Dec. 
Dig.  I  47T.*] 

8.  Bankruftct  (S  165*)— Pbkfebenci  bt  Banebupt— Incbeasb  or  Mobtoaqe 
Libit. 

An  increase  In  a  mortgage  Hen  on  a  bankmpfs  property,  supported  by 
a  new  and  adequate  couideratlon,  and  not  leaaenti^  its  estate^  or  im- 
pairing in  any  r^pect  tbe  fund  sTallable  to  pay  general  creditors,  rnuBt 
be  sustained,  though  within  the  time  In  which  a  preference  of  a  creditor 
Is  Invalid  under  tbe  bankruptcy  law  (Act  July  1,  1888,  c.  541,  80  Stat  544 
[D.  8.  Comp.  St  1901,  p.  8418]). 

[Ed.  Notew— For  other  caBSs,  bbb  Bankruptcy,  Dec.  Dig.  1 165.*] 

4.  BaMKBCPTOT  d  166*) —PBBFBBEnCE  BT  BaNKBUPT  — ASSIONUENT  OV  AC- 
COUHTB  AB  CorXATKBAL  SEOUBITT. 

An  aaslgnment  to  a  bank  of  accounts  as  collateral  security  within  four 
months  of  filing  a  petition  In  bankruptcy  by  tbe  assignor  is  Invalid  If 
given  to  create  a  preference,  and  tbe  bank  then  knew,  or  bad  reasonable 
cause  to  believe,  it  was  so  Intended. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec  Dig.  {  166.*] 

&  Barkbuptot  <|  808*)— Pbetebbiicb  bt  Bahkbuft— BnBDxn  or  Pboof  ab  to 

Vauditt  or  TEAnsAonoR. 

It  Is  incumbrat  on  a  bank  to  whom  accounts  were  assigned  as  collateral 
security  when  the  bankrupt  assignor  could  not  lawfully  prefer  creditors 
to  show  the  transaction  was  not  void  as  a  preference,  but  a  aubetttntion 
of  secorlties  previously  held. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  |  808.*] 
A  Baresuftot  (S  303*)—Pbefebbrcb  bt  Bahkbupiv-Sufficienct  or  Evj- 

l«RCE  AB  TO  VALIDirr  OF  TEAHBACTIOlf . 

Evidence  held  insafflcleit  to  sliow  that  an  assignment  of  accounts  to 
a  bank  as  collateral  security  was  a  substitution  of  Becurltiee  previously 
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held,  and  bo  not  void  aa  a  [ffeference  because  made  within  four  montbs  of 
flling  a  petition  In  bankraptcr  by  the  asatenor. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  |  303.*] 

7.  FixraBBi  (|  18*)— Bwweeh  Mobtoaobb  ard  Tbubtbe  in  BAnKBUFTor— 

Vacuuh  Pan  fob  Condenbino  Mile. 

A  vacuam  pan  used  In  connection  with  a  plant  for  condensing  milk  Is  so 
attached  to  the  real  estate  as  to  become  an  Integral  and  essential  part  of 
the  plant,  and  la  covered  by  a  mortgage  on  the  land. 

[Ed.  Note.— For  other  cases,  see  Fiitarea,  Gent.  Dig.  H  32-40;  Dec.  Dig. 
!  18.*] 

8.  Chattel  Mobtoaobb  (|  87*)— Nboebsitt  of  Fmno  in  Town  Cij;be'8  Of- 

fice. 

Personal  property  may  be  treated  as  not  covered  by  a  mortgage  of  real 
and  personal  propniy  where  not  filed  In  the  office  of  the  clerk  of  the  town 
where  the  mortgagor  resides. 

[Ed.  Note. — For  other  caaes,  see  Chattel  Mortgages,  Dec.  Dig.  {  87.*] 

ft  Banes  and  Baneino  ({  116*) »  Krowlxdqb  of  Dibbctobs  as  Notice  to 
Bank. 

Where  the  prlndpel  directors  of  a  bank  are  lIso  directors  of  a  corpora- 
tion whose  ivoperty  Is  heavily  mortgaged  to  the  bank,  the  bank  shoold  be 
b^d  to  have  notice  that  fixtures  of  consMerable  value  covered  by  the 
mortgage  were  not  paid  for,  and  were  bought  under  a  conditional  contract 
provld^  title  should  rnnaln  In  the  seller  till  paid  for  In  full. 

[Ed.  Note.— For  other  case,  see  Banks  and  Banking,  Cent  Dig.  11  282- 
287;  De&  Dig.  i  110.*] 

Action  to  foreclose  a  mortgage  by  the  State  Bank  of  Williamson 
against  William  G.  Fish  and  others.  Findings  ordered  as  to  the  sale 
and  distribution  of  the  proceeds. 

Frank  E.  Young,  for  plaintiff. 

Horace  G.  Pierce  and  William  H.  Beach,  for  defendants  Fish»  Coon, 
and  George  F.  Hixson,  as  Trustee  in  Bankruptcy,  etc 
F.  E.  Converse,  for  defendant  Palmer. 
Kelly  &  Kelly,  for  defendants  Young,  Beach  &  Maher. 
Isaac  Adler,  for  defendant  E.  Keeter  Co. 
Hale  &  Bronk,  for  defendants  Kuhn  and  Smith. 

SUTHERLAND,  J.  The  mortgage  which  the  plaintiff  is  seeking 
to  foreclose  in  this  action  is  dated  July  1, 1908,  was  acknowledged  July 
4th,  delivered  July  6th,  and  recorded  July  I3th  of  that  year  in  the 
Wayne  county  clerk's  office,  and  was  made  to  secure  the  payment  of 
$13,000  due  the  plaintiff  from  the  Wayne  County  Condensed  Milk 
Company,  the  mortgagor,  a  bond  for  $13,000  accompanying  the  mort- 
gage. It  covers  the  real  estate  owned  by  the  company,  a  domestic 
corporation,  at  Ontario  Center,  in  Wa3me  county,  on  which  its  plant 
is  located ;  and  the  mortgage  also  covers  certain  machinery  declared 
in  the  mortgage  to  be  fixtures,  and  certain  apparatus  and  utensils  con- 
nected with  the  business  which,  from  their  nature,  a^^ar  to  be  per- 
sonal property.  The  mortgage  was  not  filed  in  the  office  of  the  town 
clerk  of  the  town  of  Ontario,  where  the  mortgagor  had  its  principal 
place  of  business.  The  petition  in  bankruptcy  was  filed  October  20, 
1908,  within  four  months  of  the  date  of  the  mortgage.  The  fore- 
closure is  resisted  by  the  trustees  in  bankruptcy  on  the  ground  that  the 
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mortgage  was  given  and  received  for  the  purpose  of  creating  an  un- 
lawful preference.  They  claim,  also,  that,  in  so  far  as  it  attempts  to 
create  a  lien  upon  personal  property,  it  is  void  as  to  creditorSt  because 
it  was  not  filed  in  town  clerk's  office.  Two  boilers  were  purchased 
by  the  company  in  February,  1908,  from  the  £.  Keeler  Company,  under 
an  agreement  that  the  title  to  the  boilers  should  remain  with  the  ven- 
dors until  the  boilers  were  fully  paid  for.  These  boilers  were  bricked 
in  and  so  afiixed  to  the  realty  as  to  become  an  essential  part  of  the 
plant.  The  E.  Keeler  Company  claims,  however,  the  right  to  remove 
the  same  under  their  contract  unless  the  balance  of  $800  due  on  their 
contract  is  paid.  The  defendants  Young,  Beach,  &  Maher,  copart- 
ners, have  a  mechanic's  lien  upon  the  premises  arising  out  of  labor 
performed  and  materials  furnished  by  them  in  the  making  of  improve- 
ments upon  the  plant,  a  notice  of  lien  having  been  duly  filed  and  dock- 
eted August  25,  1908 ;  and  they  contest  the  validity  of  plaintiff's  mort- 
gage, and  ask  that  the  equities  of  all  the  parties  be  determined  in  this 
action,  and  that  the  premises  be  sold  and  their  liens  satisfied  out  of  the 
proceeds  thereof. 

I  am  convinced  by  the  evidence  that  the  Wayne  County  Condensed 
Milk  Compan]^  was  insolvent  at  the  time  the  mortg^age  was  made,  and 
intended  to  g^ve  a  preference  thereby  to  the  plamtiff,  and  that  the 
plaintiff,  knowing  that  the  company  was  insolvent,  took  this  mortgage 
intending  to  obtain  thereby  a  preference  as  to  $2,000  of  the  $12,000 
secured  thereby;  but,  as  to  the  remaining  $10,000  of  the  total  $12,000 
consideration,  the  transaction  consisted  merely  of  a  substitution  for  or 
a  confirmation  of  two  previous  mortgages  which  were  valid  and  sub- 
sisting liens,  viz.,  a  mortgage  for  $4,000  dated  April  12,  1905,  given 
by  Lewis  W.  Johncox  and  wife  to  Jayne  &  Mason,  and  assigned  to  the 
plaintiff,  which  was  a  lien  upon  the  premises  when  purchased  by  the 
company  in  May,  1905,  and  a  mortgage  of  $6,000,  dated  September  27, 
1906,  given  by  the  company  to  the  plaintiff  to  secure  the  payment  of 
that  amount  advanced  by  the  plaintiff  to  the  company.  These  two 
mortgages  were  discharged  by  the  plaintiff  at  the  time  the  mortgage 
in  suit  was  delivered ;  and  the  mortgage  in  suit,  in  so  far  as  it  repre- 
sents and  continues  in  fact  the  liens  held  by  the  plaintiff  against  the 
plant  of  the  company  at  the  time  the  substitution  of  securities  was 
made  should  be  upheld  in  equity. 

But  in  this  respect  it  is  shown  that  at  the  time  the  $6,000  mortgage 
was  made  there  was  no  statutory  consent  by  two-thirds  of  the  stock- 
holders, as  required  by  the  statute  for  the  making  of  a  mortgage  by 
such  a  corporation.  At  the  time  the  $13,000  mortgage  was  made  such 
consent  was  duly  obtained.  So  it  is  claimed  by  the  defendants  that 
the  $6,000  mortgage  never  had  validity  because  of  the  want  of  such 
assent.  And  in  Vail  v.  Hamilton,  85  N.  Y.  453,  the  Court  of  Appeals 
seems  to  have  held  that  the  receiver  of  an  insolvent  corporation  could 
attack  a  mortgage  given  by  the  corporation  for  the  reason  that  the 
stockholders  had  not  given  their  statutory  assent  to  its  execution,  but 
the  right  of  any  one  except  a  stockholder  to  attack  a  corporate  mort- 
gage for  this  reason  was  doubted  in  Paulding  v.  Chrome  Steel  Co.,  94 
N.  Y.  334,  in  which  the  opinion  was  written  by  the  same  judge  who 
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wrote  the  opinion  in  Vail  v.  Hamilton ;  and  in  the  later  cases  it  seems 
to  be  announced  as  the  correct  principle  that  the  corporation  itself, 
which  has  received  the  benefit  of  the  consideration  for  such  a  mort- 
gage (or  its  creditors),  cannot  attack  it  on  the  ground  that  stock- 
holders had  not  given  their  statutory  consent,  without  returning  the 
consideration  received  by  it  at  the  time  the  mortgage  was  made.  Ham- 
ilton Trust  Co.  V.  Clemes,  17  App.  Div.  152,  45  N.  Y.  Supp.  141,  af- 
firmed 163  N.  Y.  483,  67  N.  Ef.  614;  Atlantic  Trust  Co.  v.  Crystal 
Water  Co.,  72  App.  Div.  539,  76  N.  Y.  Supp.  647.  No  jstockholder  is 
here  objecting,  and  I  am  inclined  to  deny  the  right  of  the  trustees  in 
bankruptcy  to  attack  the  $6,000  mortgage  on  this  ground. 

At  the  time  the  mortgage  in  suit  was  made,  the  indebtedness  of  the 
company  to  the  bank  was  not  increased  in  reliance  thereon.  The  in- 
crease of  the  amount  of  the  mortgage  over  the  previous  liens  repre- 
sented indebtedness  that  was  already  existing;  but  it  appears  that 
on  the  S3d  of  June,  1908,  the  company  assigned  to  the  bank  as  col- 
lateral security  for  notes  and  indebtedness  accounts  receivable  owing 
to  the  company  amounting  to  upwards  of  $7,000;  and  it  is  claim^ 
by  the  plaintiff  that  at  the  time -the  mortgage  was  given  in  July  the 
collateral  held  by  the  bank  represented  by  these  assigned  accounts 
was  relinquished  to  the  company,  and  that  the  company  thereafter  col- 
lected upon  those  accotmts  thus  relinquished  several  thousand  dol- 
lars, being  an  amount  in  excess  of  the  increase  of  the  mortgage  lien. 
And  accordingly  it  is  daimed  by  the  plaintiff  that  the  increase  of  the 
mortgage  lien  is  supported  by  a  new  and  adequate  consideration,  and 
that  the  estate  of  the  bankrupt  was  not  lessened  thereby,  nor  the 
fund  available  for  the  payment  of  general  creditors  impaired  in  any 
respect.  If  this  is  so,  the  mortgage  must  be  sustained  in  its  entirety. 
But  the  assignment  of  accounts  to  the  plaintiff  June  23d  was  within 
four  months  of  the  filing  of  the  petition  in  bankruptcy,  and  that  as- 
signment is  itself  invalid  if  it  was  given  to  create  a  preference  and 
the  bank  then  knew  or  had  reasonable  ground  to  believe  that  it  was 
so  intended ;  and  the  evidence  shows  that  the  officers  and  directors  of 
the  bank  did  know  that  the  corporation  was  insolvent  at  that  time, 
and  the  purpose  of  the  company  to  create  and  of  the  plaintiff  to  re- 
ceive a  preference  is  sufficiently  shown.  But  in  this  respect  it  is  again 
claimed  by  the  plaintiff  that  me  assignment  of  accounts  of  June  23d 
was  itself  a  substitution  of  securities,  and  that  since  October,  1907, 
the  bank  had  held  continuously  assignments  of  accounts  for  $3,000 
and  upwards,  for  which  the  accounts  of  June  23d  were  substituted; 
the  former  accounts  being  then  relinquished. 

This  is  the  vital  point  as  to  the  validity  of  the  extra  $2,000  in  the 
mortgage  in  suit;  and  it  was  incumbent  upon  the  plaintiff  to  give 
satisfactory  evidence  that  the  assignment  of  June  23d  was  not  void 
under  the  bankruptcy  law  (Act  July  1,  1898,  c.  541,  30  Stat.  544  [U. 
S.  Comp.  St.  1901,  p.  3418]),  but  was  a  substitution  of  securities  pre- 
viously held.  One  of  the  officers  of  the  bank  has  testified  generally 
to  the  effect  that  the  accounts  due  the  company  were  80  or  60  day 
accounts,  and  were  assigned  from  time  to  time  by  the  company  to  the 
bank  as  security  for  the  notes  of  the  company  held  by  the  bauik,  and 
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that  as  these  accounts  became  due  from  time  to  time  the  bank  al- 
lowed the  C(»npany  to  collect  them  by  substituting  new  accounts  for 
those  then  falling  due.  But  there  appears  to  have  been  no  record  kept 
of  these  assigned  accounts  on  the  books  of  the  company,  distinguish- 
ing the  assigned  from  the  unassigned  accounts  receivable ;  and,  when 
the  accounts  covered  by  these  assignments  were  collected  by  the  com- 
pany, the  money  was  deposited  to  the  knowledge  of  the  tiank  in  the 
general  account  of  the  company,  and  drawn  upon  for  general  pur- 
poses. There  was  no  attempt  apparently  by  the  bank  to  collect  the 
accounts  in  its  own  right,  and  we  have  not  been  furnished  with  a 
list  of  the  accounts  which  the  bank  claims  it  held  prior  to  the  assign- 
ment of  June  23d;  and  its  officers  were  unable  at  the  trial  to  state 
what  those  accounts  were  so  that  the  amount  thereof  could  be  veri- 
fied, and  the  accuracy  of  the  testimony  as  to  their  existence  tested  in 
the  usual  manner,  and  no  written  assignment  of  accounts  prior  to 
June  23d  is  put  in  evidence.  Although  the  company  was  allowed  to 
collect  ^1  its  accounts  receivable  on  the  23d  of  June,  its  general  ac- 
count at  the  i^intiff's  bank  was  overdrawn.  Under  these  circum- 
stances, I  do  not  think  the  evidence  should  be  held  to  be  sufficient 
to  establish  the  proposition  that  on  June  23d  the  bank  held  outstand- 
ing unpaid  accounts  which  had  been  assigned  to  it  by  the  company 
for  any  considerable  amount  which,  on  that  date,  were  relinquished 
in  reliance  upon  the  transfer  of  the  new  accounts  of  June  23d.  And 
accordingly  I  hold  that  inasmuch  as  the  bank  June  23d  had  good  rea- 
son to  believe  that  the  company  was  insolvent,  and  as  the  transfer  of 
the  accounts  of  that  date  was  made  by  the  company  and  received  by 
the  bank  for  the  purpose  of  creating  a  preference  which  is  unlawful 
under  the  bankruptcy  law,  the  relinquishment  of  the  accounts  assigned 
June  23d  did  not  furnish  an  adequate  supporting  consideration  for 
the  increase  of  the  mortgage  upon  the  plant  from  $10,000  to  $12,000. 
But  the  plaintiff  is  entitled  to  foreclose  such  lien  to  the  amount  of 
$10,000  and  interest,  as  it  had  on  the  1st  day  of  July,  1908,  when  the 
new  mortgage  was  dated. 

I  think  the  vacuum  pan  is  so  attached  to  the  real  estate  as  to  be- 
ciMne  an  integral  and  essential  part  of  the  plant,  and  that  the  plaintiff 
may  hold  the  same  under  its  mortgage  to  die  extent  indicated.  There 
are  other  articles  connected  with  the  establishment  which  are  severable 
or  moraUe  without  any  injury  to  the  plant,  and  may  he  treated  as  per- 
sonal property  not  covered  by  the  valid  mortgages,  and  therefore  be- 
longing to  the  trustees  in  bankruptcy,  upon  which  the  plaintiff  has 
not  enforceable  claim.  As  to  the  boilers  put  in  by  the  E.  Keeler  Com- 
pany, I  am  satisfied  that  knowledge  of  the  fact  should  be  charged 
upon  the  plaintiff  that  the  boilers  had  not  been  paid  for,  and  were 
purchased  by  the  company  under  a  conditional  contract  providing  that 
the  title  should  remain  in  the  vendor  until  the  boilers  are  paid  for 
in  full.  Some  of  the  principal  directors  in  the  bank  were  directors  of 
the  creamery  company;  and  the  relations  were  such  that  the  court 
can  fairly  hold  that  the  bank  had  notice  of  the  conditions  under  which 
the  boilers  were  purchased.  It  would  be  harmful  undoubtedly  to  the 
plant  if  the  E.  Keeler  Company  were  to  tear  down  the  brickwork  and 
remove  the  boilers  which  are  needed  for  the  successful  operation  of 
120M.T.8^-24 
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the  plant.  Accordingly,  it  is  for  the  interests  of  all  parties  concerned 
that  the  E.  Keeler  Company  be  paid  the  $800  due  to  it  upon  its  con- 
tract out  of  the  proceeds  of  the  sale. 

Findings  may  be  prepared  in  accordance  with  the  views  herein  ex- 
pressed, and  directing  a  sale  of  the  property  upon  which  the  plain- 
tiff is  held  to  have  a  lien,  and  that  out  of  the  proceeds  of  the  sale  there 
be  paid  (1)  the  taxable  costs  of  the  plaintiff,  and  also  costs  which  are 
allowed  separately  to  the  defendants  E.  Keeler  Company,  the  trustees 
in  bankruptcy,  and  Young,  Beach  &  Maher ;  (2)  that  the  claim  of  K. 
Keeler  Company  be  then  paid ;  (3)  that  the  plaintiff  then  be  paid  the 
sum  of  $10,000,  with  interest  thereon  from  the  dates  specified  in  the 
prayer  for  judgment  in  the  complaint ;  (4)  that  out  of  the  remaining 
proceeds  of  sale  the  defendants  Young,  Beach  &  Maher  be  paid  the 
amount  of  their  lien,  with  interest,  and  the  surplus,  if  any,  be  paid 
to  the  trustees  in  bankruptcy.  Jacob  £.  Brasser,  Esq.,  is  appointed 
referee  to  make  the  sale. 


CITT  or  NEW  YORK  T.  DOWD  LUMBER  CO.  et  aL 
(Supreme  Court,  Appellate  Dtvlakm,  Slrat  Departmoit   Decembor  SO,  1000.) 

1.  Municipal  Cobpobatioks  (|  242*)— Bids  fob  Pubuo  Work— Failure  to 

Bima  INTO  CONTBAOT— DBRNSE— EhriDBNCE. 

In  an  action  on  a  bond  of  a  bidder  for  city  work,  based  on  his  failure 
to  enter  into  the  contract  awarded  to  htm  as  the  lowest  biddw,  a  claim 
by  defendants  that  there  was  a  clerical  error  In  the  bid  was  not  supported, 
where  the  evidence  did  not  show  that  the  mistake  was  pointed  ont  before 
the  bids  were  opened,  and  where  there  was  no  claim  of  mistake  until 
after  the  bids  were  opened,  when  It  coBld  be  determined  that  tbe  defend- 
ants' bid  was  lowest,  even  admitting  the  claim  of  mistake. 

[Ed.  Note.— For  other  caaea.  see  Municipal  Corporations,  Dec.  Dig.  I 
242.»] 

2.  Trial  (8  130*)— Dismissal  at  Trial— Evidence. 

In  an  action  on  a  formal  written  contract  made  by  defendants,  tbey 
must  establlEh  a  state  of  facts  which  will  relieve  them  from  their  ap- 
parent liability  thereon  before  tbey  are  In  a  position  to  ask  for  a  dismissal 
of  the  complaint. 

rSd.  Note.— For  other  cases,  see  Trial.  Cent.  Dig.  H  332-^1 ;  Dec.  Dig. 
fi  13».*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  City  of  New  York  against  the  Dowd  Lumber  Com- 
pany and  others.  From  a  judgment  dismissing  the  complaint,  plain- 
tiff appeals.   Reversed,  and  new  trial  granted. 

Argued  before  INGRAHAM,  McLAUGHUN,  I^AUGHUN, 
HOUGHTON,  and  SCOTT,  JJ. 

Terence  Farley  (Theodore  Connoly,  on  the  brief),  for  appellant. 
Thomas  Gilleran  (Moses  Jaffe,  on  the  brief),  for  respondents. 

iLAUGHLIN,  J.  The  department  of  docks  and  ferries  of  the  city 
of  New  York,  pursuant  to  the  provisions  of  section  419  of  the  Revised 
Charter,  duly  advertised  for  bids  for  furnishing  to  said  department 

•For  oUier  cua      um*  topic  A  |  mwbsr  Id  Dm.  *  Am.  Digs.  JW7  to  date.  A  Rop'r  XadaM 
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certain  labor  and  material,  including  various  kinds  of  lumber.  It  was 

expressly  provided  in  the  advertisement  for  proposals  as  follows : 

"Tbe  bidder  will  state  the  price  of  each  Item  or  article  contained  In  the 
qieclflcatlons  or  schedules  hereto  contained  or  hereto  annexed,  pet  ponnd, 
taa,  dosen,  gallrai,  yard,  or  other  unit  of  iueasnr&  The  extensions  must  be 
made  and  footed  up.  as  the  bids  will  be  read  from  the  total  Cor  each  class 
and  awards  made  to  the  lowest  bidder  In  each  dass." 

The  defendant  lumber  company  submitted  a  proposal  pursuant  to 
the  advertisement  for  bids,  in  which  it  was  recited,  in  effect,  that  it 
would  furnish  all  of  the  material  required  in  "Class  III"  of  the  sup- 
plies, which  embraces  the  lumber,  for  "the  sum  of  ten  thousand  seven 
hundred  and  seventy-six  and  60/100  dollars  ($10,776.60),"  which  was 
the  amount  shown  by  the  extensions  and  footed  up  on  the  proposal 
before  the  same  was  submitted.  Pursuant  to  the  requirements  of  the 
advertisement,  the  bidder  submitted  with  its  proposal  a  bond,  execut- 
ed by  the  defendants  Hollender  and  Everhart,  as  sureties,  conditioned 
that  if  the  contract  should  be  awarded  to  the  bidder,  and  he  should 
<Hnit  or  refuse  to  execute  it  within  five  days  after  written  notice  that 
it  was  ready  for  execution,  the  defendants  would  pay  to  the  plaintiff, 
without  proof  of  notice  or  demand,  in  substance,  any  difference  be- 
tween the  amount  of  the  bid  and  the  sum  which  the  city  should  be 
oblig^  to  pay  for  the  material  on  a  subsequent  letting.  On  opening 
the  bids,  that  of  the  defendant  lumber  company  was  found  to  be  the 
lowest,  and  the  contract  was  duly  awarded  to  it.  The  company,  on 
due  notice,  failed  to  execute  the  contract,  and  the  city  readvertised  for 
the  materia!,  and  let  the  contract  to  the  lowest  bidder  on  such  readver- 
tising,  and  was  obliged  to  pay  the  sum  of  $4,467  in  excess  of  the 
amount  of  the  defen&nt  lumber  company's  bid.  The  action  is  on  the 
bond  to  recover  that  amount.  Upon  the  trial  the  plaintiff  gave  evi- 
dence tending  to  establish  these  facts  and  sufficient  to  warrant  findings 
thereon  in  its  favor.  At  the  close  of  the  plaintiff's  case,  its  complaint 
was  dismissed. 

The  only  theory  for  the  dismissal  disclosed  by  the  record  is  the  fact 
that  the  lumber  company  and  its  sureties  answered  separately,  and 
each  pleaded  that  a  mistake  was  made  by  the  bidder  in  the  proposal 
in  carrying  out  the  total  price  of  spruce  lumber,  by  which  the  gross 
amount  for  which  the  bidder  offered  to  furnish  the  material  was  re- 
duced by  the  sum  of  $4,466  below  the  amount  intended.  This  mistake 
was  claimed  in  6  of  the  1^  items  contained  in  the  proposal.  In  about 
the  middle  of  the  proposal,  under  the  heading  "No.  of  Pieces,"  there 
were  5  items  calling  for  spruce  lumber  of  different  dimensions,  the 
first  calling  for  "3,000  pieces,"  and  opposite  this  was  ".35^"  under  the 
heading  "Price  per  Unit,"  and  carried  out  on  the  same  line  under  a 
heading  "Extension"  were  the  figures  "105-."  In  getting  at  the 
total  of  the  bid,  the  amounts  under  the  heading  "Extension"  were  add- 
ed. It  is  claimed  that  it  was  apparent  that  this  was  a  clerical  error, 
and  that  it  should  have  been  $1,050,  which  would  be  the  cost  of  3,000 
pieces  at  35  cents  per  piece.  The  alleged  mistake  with  respect  to  the 
other  four  items  is  of  the  same  nature ;  it  being  claimed  that  the  fig* 
ures  "189,"  "99,"  and  "40,"  in  the  extension  column,  meaning  dollars, 
should  have  been  respectively  "1,890,"  "990,"  and  "400,"  which  would 
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be  the  figures,  if  it  was  intended  to  compute  the  price  on  the  basis  of 
the  figures  given  for  the  material  in  the  column  headed  "Price  per 
Unit." 

There  is  no  proof  of  the  fact  that  these  figures  were  thus  inserted 
by  mistake.  It  does  Appear  that  after  the  proposals  were  opened,  and 
before  the  contract  was  awarded,  a  representative  of  the  Dowd  Lum- 
ber Company  claimed  that  a  mistake  had  been  made  tn  this  regard*  and 
pointed  out  these  items.  If  the  lumber  company's  bid  were  changed  in 
accordance  with  what  the  defendants  now  claim  it  was  intended  to  be, 
it  would  be  for  $15,343.50,  which  would  be  just  $19.83  less  than  the 
next  lowest  proposal  received  at  the  time.  It  appears  that  no  claim 
with  respect  to  a  mistake  was  made  until  after  the  bids  were  opened, 
when  it  could  be  detemiincd  that  the  bid  of  the  Dowd  Lumber  Com- 
pany, even  on  its  claim  with  respect  to  the  mistake,  would  have  been 
the  lowest.  Whether  the  Dowd  Lumber  Company  would  have  insist- 
ed upon  the  all^^ed  mistake,  if  correcting  it  would  have  made  its  bid 
higher  than  the  next  lowest  bid,  so  that  it  would  not  have  been  enti- 
tled to  the  contract,  does  not  appear,  and  probably  it  would  not  be  com- 
petent to  show  that  fact ;  but  it  is  well  known  that  this  is  a  method 
frequently  resorted  to  by  contractors  for  the  purpose  of  securing  a  con- 
tract in  any  event. 

The  plaintiff  brings  this  action  on  a  formal  contract  in  writing,  made 
by  the  defendants,  and  it  is  necessary  for  them  to  establish  a  state  of 
facts  which  will  relieve  them  fr<Mn  their  apparent  liability  thereon 
before  they  are  in  a  position  to  ask  for  a  dismissal  of  .the  complaint. 
Inasmuch  as  it  was  assumed,  without  proof,  that  there  was  a  mistake 
in  the  proposal,  no  question  is  presented  for  decision  with  respect  to 
the  sufficiency  of  the  counterclaim  interposed  by  the  defendants  for  a 
reformation  of  the  bid,  or  as  to  whether  they  may,  in  any  events  be- 
come entitled  to  such  relief. 

It  follows,  therefore,  that  the  judgment  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event  All  con- 
cur. 


ROOD  et  al.  T.  WHITW&LL  et  aL 
(Supreme  Court,  Special  Term,  Orleans  County.    Demnber,  1000.) 

1.  CaKAU  (I  15*)— ConTBACT  roB  Constbuctior. 

The  state  nnder  the  Barge  Canal  act  acquired  certain  land  and  bnlld- 
Ings  thereon,  and  thereafter  contracted  with  defendant  for  the  constroc- 
tion  of  a  section  of  the  canal  embracing  such  land.  The  specifications 
under  which  the  contract  was  awarded  provided  that  the  buildings  should 
become  the  propoty  of  the  contractor,  'Vlio  may  dispose  of  them  as  he 
sees  St,"  and  dut  the  buildings  "to  be  ranored"  should  become  the  prop- 
erty of  the  contractor,  and  the  contract  provided  that  the  contractor 
should  not  "disturb"  any  building  within  the  site,  except  with  the  written 
consent  of  the  state  engineer.  The  contractor  sold  one  of  the  buildings, 
and  thereafter  the  state  changed  the  site.  Held,  that  the  purchaser  was 
entitled  to  remove  the  building  without  the  consent  of  the  state  mglneer, 
as  the  provision  relative  to  the  state  engineer  did  not  refer  to  baildlngs 
which  became  the  property  of  the  contractor. 

[Ed.  Notfc— For  other  cases,  see  Canals,  Dec  Dig.  1 15.*] 
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2L  CaITALS  (I  15*>— COHTBACT  POB  CONSTBUCTION. 

The  contractor  bad  tbe  right  to  dispose  of  the  buildings  bj  nlB,  and 
to  transfer  the  right  to  remove  them  to  bis  purcbaBer. 
[Ed.  Not&— For  other  cases,  see  Ganali;  Dec.  Dig.  |  IB.*] 

&  PXOPEBTT  d  4*)— RKAI.  ESTATB— BiTILDINOS. 

The  title  and  omiershlp  of  permanent  erections  generally  follow  the 
title  of  the  land,  bnt  It  is  competMit  for  parties  by  contract  so  to  regulate 
their  respective  Interests  that  <nie  may  be  tbe  owner  of  the  buildings  and 
another  of  the  lands. 

[Bd.  Note.— For  other  cases,  see  Proper^.  Osnt  Dig.  H  4-6 ;  Dec.  IMg. 
14;*  ImprovementB,  Cent.  Dig.  %  2.] 

4.  PaoPEBTT  (S  5*)— Rkai,  ISbtatk  ahd  Cbattbls. 

Where  buildings  alone  are  conveyed  by  the  owner  of  the  land,  they  wilt 
In  contemplation  of  law  be  regarded  as  divided  and  severed  from  tbe  soil, 
and  will  vest  as  chattels  In  the  grantee^  ev«i  before  actual  severance. 

[Ed.  Not&— For  other  cases,  see  Property.  Cent  Dig.  f|  7,  8;  Dec  Dig. 
I  5.'] 

Action  by  Emma  L.  Hood  and  another  against  John  A.  Whitwcll 
and  another.  Judgment  for  defendants. 

L'Hommedieu  &  Whedon,  for  plaintiff  Hood. 
D.  £.  Brong,  Deputy  At^.  Gen.,  for  the  SUte. 
Ryan  &  Skinner,  for  defendant  Whitwell. 
Gerald  B.  Fluhrer,  for  defendant  Crimmins  Co. 

POUND,  J.  On  or  about  May  6,  1908,  the  state  of  New  York,  un- 
der the  provisions  of  the  Barge  Canal  act,  acquired  title  to  and  took 
possession  of  Mrs.  Hood's  land  and  store  building  in  the  village  of 
Knowlesville  for  canal  purposes.  On  March  18,  1908,  the  state  en- 
tered into  a  contract  with  the  Crimmins  Company  for  the  construc- 
tion of  a  section  of  the  Barge  Canal  between  the  ^gle  Harbor  bridge 
and  Seal's  bridge.  Mrs.  Hood's  building  was  on  the  site  of  said  con- 
tract and  the  contractor  took  possession  thereof  from  the  state.  On 
July  27,  1909,  the  contractor  sold  or  attempted  to  sell  the  Hood  build- 
ing to  Mr.  Whitwell  by  bill  of  sale.  Whitwell  paid  $500  in  cash  there- 
for, and  agreed  to  remove  the  building  from  the  site  of  the  contract  on 
or  before  November  15,  1909.  Before  the  15th  day  of  November, 
1909,  and  before  Whitwell  had  removed  the  building,  Mrs.  Hood  be- 
gan this  action  against  him,  and  secured  a  temporary  injunction  re- 
straining him  from  removing  the  building.  The  state  and  the  con- 
tractor became  by  consent  parties  plaintiff  and  defendant,  respective- 
ly. The  state  by  virtue  of  the  terms  of  its  contract  after  July  27th 
changed  the  site  thereof,  so  as  to  exclude  therefrom  the  Hood  land, 
and  now  seeks  to  restore  the  same  with  the  building  thereon  to  Mrs. 
Hood  as  it  would  have  the  right  to  do,  with  her  consent,  if  the  sale 
of  the  building  to  Whitwell  was  inoperative  to  transfer  title  thereto. 
The  contractor  and  the  purchaser  claun  that  the  latter  owns  the  build> 
ing.  and  has  the  right  to  remove  the  same. 

llie  only  question  in  the  case  is  whether  the  contractor  at  the  time 
of  the  transfer  of  the  Hood  building  to  Whitwell  was  the  owner  there- 
of, with  power  to  make  such  transfer,  so  that  Whitwdl  acquired  the 
right  to  remove  the  building  from  its  present  site.   The  Hood  build- 
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ing  was  one  of  31  buildings  which  the  contractor  agreed  to  remove 
from  the  site  of  contract  By  the  terms  of  the  specifications,  un- 
der which  the  contract  was  awarded,  "these  buildings  will  beoMne  the 
property  of  the  contractor,  who  may  dispose  of  them  as  he  sees  fit, 
except  that  all  parts  shall  be  entirely  removed  before  the  completion  of 
the  work,  together  with  their  foundations  and  all  accessories."  Speci- 
fications 17a.  "The  buildings  so  to  be  removed  shall  become  the  prop- 
erty of  the  contractor,  who  shall  remove  the  same,  without  cost  to  the 
state;  and  in  addition  thereto  shall  pay  to  the  state  the  amount  fixed  in 
this  contract,  to  be  deducted  from  the  moneys  due  or  to  become  due 
under  the  contract."  Specifications  17c. 
The  contract  further  provides : 

*'(2S)  ThB  contractor  agrees  that' do  public  or  private  road  that  crosses  or 
Intenects  the  line  of  said  canal  or  work  shall  be  obBtnicted,  nor  shall  any 
crops  of  an7  kind  or  nature,  or  an^  dwelling  house  or,  other  bundtais  wltbln 
the  site  be  disturbed,  accept  with  the  written  consent  of  the  state  engineer, 
and  then  onlj  In  such  mannw  and  Cor  each  time  as  mi^  be  i^eclfled  In  said 
written  consent." 

The  state  engineer  has  refused  his  consent  to  the  removal  of  the 
Hood  building,  and  it  is  urged  that  ^is  defeats  the  right  of  the  pur- 
chaser to  remove  it. 

We  have  two  seemingly  inconsistent  provisions  of  the  contract  if 
they  both  apply  to  the  Hood  building:  First,  that  the  building  is  the 
property  of  the  contractor  who  must  remove  it  before  the  comple- 
tion of  the  contract  and  may  dispose  of  it  as  he  sees  fit ;  and,  second- 
ly, that  it  is  not  to  be  disturbed  without  the  consent  of  the  state  en- 
gineer, and  then  only  in  such  manner  and  for  such  time  as  he  may  indi- 
cate. But  it  seems  clear  that  the  contract  contemplates  two  classes  of 
buildings  within  the  site  of  the  contract:  First,  those  which  becwne 
the  property  of  the  contractor  who  may  dispose  of  them  as  he  sees  fit ; 
and,  secondly,  those  which  do  not  become  the  property  of  the  con- 
tractor, but  which  he  may  be  permitted  to  disturb,  not  remove,  in  such 
manner  and  for  such  time  as  the  state  engineer  may  authorize.  No 
reason  is  apparent  why  the  state  engineer  should  be  called  upon  to 
authorize  the  contractor  to  remove  buildings  which  are  his  own  prop- 
erty, and  which  he  must  remove  before  the  completion  of  the  contract, 
while  a  good  reason  exists  why  buildings  on  the  site  which  belong  to 
the  state  should  not  be  disturbed  except  by  the  written  consent  of  tfie 
state  engineer  as  to  time  and  manner.  I  am  therefore  of  the  opinion 
that  the  consent  of  the  state  engineer  was  not  a  prerequisite  to  the  re- 
moval or  destruction  of  the  Hood  building  by  the  contractor,  and  that 
the  state  has  not  reserved  to  itself  a  locus  penitentise  in  this  regard. 
To  hold  otherwise  would  be  to  hold  that  the  contractor  could  not  go  on 
with  his  work,  clear  the  site  by  the  removal  of  the  buildings,  or  avail 
himself  of  the  benefits  of  his  contract  without  the  written  consent  of 
the  state  engineer. 

But  it  is  also  argued  that  the  buildings  are  real  property  belonging^ 
to  the  state  and  do  not  become  the  personal  property  of  the  contractor 
until  the^  are  actually  removed  from  the  site,  and  that  the  contractor 
has  no  right  to  dispose  of  them  by  sale  or  to  transfer  the  right  to  re- 
move them  to  the  purchaser,  but  only  tiie  right  to  convert  them  int£> 
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personal^  by  actual  removal.  The  state  became  the  owner  of  the  land 
and  buildings  after  the  contract  was  let.  The  buildings  "to  be  re- 
moved" then  became  the  property  of  the  contractor  according  to  the 
terms  of  the  contract.  The  title  and  ownership  of  permanent  erections 
generally  follow  the  title  of  the  land,  but  it  is  perfectly  competent  for 
parties  i^  contract  so  to  regulate  their  respective  interests  that  one 
may  be  the  owner  of  the  buildings  and  another  of  the  lands.  People 
ex  rel.  Muller  v.  Board  of  Assessors,  93  N.  Y.  308.  And,  where  build- 
ings alone  are  conveyed  by  the  owner  of  the  land,  they  will  in  con- 
templation of  law  be  regarded  as  divided  and  severed  from  the  soil, 
and  will  vest  as  chattels  in  the  grantee,  even  before  actual  severance. 
Schuchardt  v.  Mayor,  53  N.  Y.  303.  At  least  such  would  be  the  rule 
in  this  case,  where  the  removal  of  the  buildings  is  a  mere  incident  of 
the  work  contracted  for,  and  where  the  contractor  has  actually  exer- 
cised his  right  to  dispose  of  the  buildings. 

The  ownership  of  the  Hood  building  as  personal  property  vested  in 
the  contractor  when  the  state  appropriated  the  lands,  and  it  had  the 
right  to  dispose  of  the  same  "as  it  saw  fit,"  whether  by  actual  removal 
or  by  sale,  so  long  as  it  did  so  before  the  site  of  the  contract  was 
changed. 

Defendants  are  entitled  to  judgment.  No  costs.  Prepare  decision 
accordingly. 


^Supreme  Court.  Appellate  DlvlBlon,  rirst  Department   December  30,  1009.) 

BBOKKBS  (I  88*)— CONTUCTB— EVIDKHCII— QDEBTIOH  rOH  JUBT. 

In  an  actUm  hy  a  broker  for  commlssiona  on  a  Bale  of  real  estate,  erl- 
dence  heM  to  require  Bubmlsston  to  the  Jury  of  tbe  Issue  whether  there 
was  an  express  contract  to  pay  conunlssioDa 

[Ed.  Note. — For  other  esBes,  see  Brokers,  Cent  Dig.  H  128;  129;  Dec. 
Dig.  S  88.*] 

Appeal  from  Trial  Term.  New  York  County. 

Action  by  Leon  Mutchnick  and  another  against  Charles  Friedman 
and  another.  From  a  judgment  dismissing  the  complaint  at  the 
close  of  plaintiffs'  case,  plaintiffs  appeal.  Reversed,  and  new  trial 
ordered. 


LAUGHLIN,  LAUGHLIN,  and  CLARKE,  JJ. 

Jacob  Friedman,  for  appellants. 
Aaron  W.  Levy,  for  respondents. 

INGRAHAM,  J.  This  action  was  brought  to  recover  commis- 
sions on  the  sale  of  real  property.  The  complaint  was  dismissed  on 
the  ground  that  there  was  no  proof  that  the  plaintiffs  were  the  pro- 
curing cause  of  the  sale  of  the  property  to  the  defendants. 

Leon  Mutchnick,  one  of  the  plaintiffs,  testified :  That  he  was  a  real 
estate  broker.  That  in  October,  1904,  he  had  a  conversation  with 
the  defendant  Charles  Friedman  in  relation  to  the  property  situate 
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on  112th  street  100  feet  east  of  Second  avenue.  That  plaintiff  told 
Friedman  that  the  owner  of  the  property  wanted  $39,000,  but  he 
would  take  less.  Friedman  said  he  would  consider  it.  Subsequently 
the  owner  told  the  plaintiff  that  he  would  sell  the  parcel  for  $36,000 
net,  but  would  not  pay  commissions.  That  plaintiff  told  Friedman 
he  would  have  to  pay  the  commissions  as  the  vendor  would  not,  when 
defendant  said:  "I  am  satisfied.  I  will  pay  you  the  commissions" 
That  two  days  afterwards  the  plaintiff  went  to  the  defendant,  and 
said  he  could  get  the  parcel  for  $36,000,  and  defendant  said  he  would 
consider  it.  That  he  was  willing  to  pay  the  plaintiff  the  commission 
in  case  he  bought  the  parcel.  That  plaintiff  again  saw  Friedman,  and 
asked  him  whether  he  would  buy  this  parcel,  and  Friedman  said: 

"Keep  your  bands  off.  Yon  don't  worry.  If  I  will  buy  tbls  parcel,  If  I  will 
bave  the  parcel  Id  my  nam^  but  another  people  will  buy  In  hla  namo,  yon  will 
have  the  commlaalon,  don't  worry." 

Nothing  else  was  said  at  that  time.  Subsequently  the  plaintiff  saw 
Friedman  at  the  Real  Estate  Exchange,  and  asked  him  whether  he 
had  bought  the  parcel,  and  Friedman  said : 

"Ton  don't  worry ;  a  hundred  d(dlaT«~I  will  give  yoa  a  hondred  dollats." 

Plaintiff  then  said  he  did  not  want  charity,  but  wanted  what  was 
coming  to  him.  The  plaintiff  next  saw  Friechnan  about  two  months 
afterwards  and  again  asked  defendant  if  he  had  bought  the  parcel, 
when  Friedman  said,  "Yes;  cwne  over  to  my  brother,  and  we  will 
settle  up  this  matter";  that  Friedman  subsequently  said  that  Jack- 
son &  Stern  had  bought  the  parcel,  and  he  would  not  give  the  plain- 
tiff a  cenf.  Plaintiff's  story  is  most  confused,  but  I  have  extracted 
what  he  seems  to  have  intended  to  swear  to.  A  contract  was  then 
introduced  in  evidence  dated  October  28,  1904,  between  the  owner 
of  the  property  and  Jackson  &  Stern,  for  a  sale  of  this  property  for 
$34,600.  By  this  contract  the  purcliaser  agreed  to  pay  a  broker's  com- 
mission to  one  Pucci.  There  was  also  another  contract  dated  Novem- 
ber 2,  1904,  by  which  Jackson  &  Stem  agreed  to  sell  to  the  defend- 
ants the  same  property  for  $38,500,  of  which  $500  only  was  paid  in 
cash,  and  Jackson  &  Stern  made  a  building  loan  contract  with  the  de- 
fendants. On  cross-examination  the  witness  said:  That  he  was  first 
employed  by  the  firm  of  Friedman  &  Feinberg,  with  which  the  de- 
fendants had  no  connection,  to  buy  this  parcel  for  $36,000.  That  the 
defendant  Charles  Friedman  did  not  have  anything  to  do  with  this 
original  transaction.  That  afterwards  when  he  went  to  see  Friedman 
&  Feinberg  he  had  this  talk  with  the  defendant  Charles  Friedman. 
Hiat  at  that  time  the  plaintiff  said  to  Charles  Frie(hnan  that  Charles' 
brother  would  not  buy  the  property,  but  suggested  that  Oiarles  buy 
it.  That  it  was  a  good  parcel  for  him.  This  was  after  the  promise 
of  Friedman  &  Feinberg  to  pay  plaintiff  a  commission  if  he  got  the 
property  for  them.  That  Charles  Friedman  said  that  he  would  pay 
plaintiff  commission  in  case  he  bought  it  for  $36,000. 

The  plaintiff  then  called  one  Jackson,  who  testified  that  he  pur- 
chased the  property  from  the  vendor,  and  that  one  Pucci  was  the 
broker  in  that  transaction;  that  he  purchased  the  property  and  paid 
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to  Pucci  a  conunission  of  $50 ;  that  he  paid  $34,500  for  the  property ; 
that  Pvcci  was  working  at  the  time  as  an  excavator  for  the  defend- 
ant Charles  Friedman.  Jackson  further  testified  that,  after  he  made 
the  contract  for  the  purchase  of  the  property  for  $34,600,  he  opened 
negotiations  with  the  defendants  to  selt  the  property  to  them ;  that  he 
did  not  purchase  the  property  for  the  defendants,  and  did  not  buy  it 
at  their  request,  but  bought  it  for  himself,  and  subsequently  sold  it 
to  the  defendants  on  his  own  account.  This  was  the  plaintiff's  tes- 
timony. 

The  oa\y  ground  upon  which  there  can  be  recoverv  in  this  case  is 
based  upon  the  promise  of  the  defendant  Charles  Friedman  to  pay 

the  plaintiff  a  commission  in  case  he  bought  the  property.  He  and 
his  brother  ultimately  did  buy  the  property,  and  I  am  inclined  to  think 
that  there  was '  sufficient  evidence  of  an  express  promise  to- go  to  the 
jury.  The  facts  to  which  the  plaintiff  testified  are  that  he  offered  this 
property  to  the  firm  of  Friedman  &  Feinberg  for  $39,000,  with  a  state- 
ment that  the  vendor  would  pay  no  commissions;  that  Friedman  & 
Feinberg  offered  $36,000  for  the  property;  that  subsequently  plain- 
tiff obtained  an  offer  to  sell  it  for  $36,000,  but  that  Friedman  &  Fein- 
berg refused  to  carry  out  the  contract;  that  he  subsequently  offered 
the  property  to  the  defendant  Charles  Friedman,  who  promised  him 
that,  if  he  purchased  the  property,  he  would  pay  plaintiff  the  com- 
mission; that  subsequently  the  property  was  purchased  by  Jackson 
&  Stem,  and  immediately  afterwards  purchased  by  the  defendants  at 
an  advance  of  several  thousand  dollars  and  a  building  loan.  I  am 
inclined  to  think  that  there  was  evidence  here  of  a  special  contract. 

The  judgment  should  therefore  be  reversed,  and  a  new  trial  or- 
dered, with  costs  of  the  appeal  to  the  appellants  to  abide  the  event. 
All  concur. 


HARRISON  V.  SCOTT  et  al. 

(Snpreme  Cdnrt,  Appellate  Division,  First  Departmoit  December  30,  190D.> 

]•  Appkai.  and  Ebbob  <i  927*)— Review— Dismissal  or  Cohplaint. 

On  appeal  from  a  dismissal  of  the  complaint,  plaintiff  Is  entitled  to  tlie 
most  favorable  view  of  the  facts  Justified  by  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Apfieal  and  Error,  Cent  Dig.  |  8748; 
Dec.  DIff.  !  927.*] 

SL  Sai^  (1 178*)— Acceptance  bt  Buteb. 

Aec^tance  where  no  element  of  estoppel  Intervenes  la  a  qnestlon  of  In- 
tent 

[Ed.  Not&— For  other  cases,  see  Sales,  Gent  Die.  |  451:  Dea  Dig.  I 
17&*] 

II  8ai.es  (I  182*)— Acceptance— QcESTio KB  fob  Jubt. 

Where  it  is  sought  to  Infer  acceptance  from  the  manner  In  which  the 
bnyer  has  dealt  with  the  propert7»  the  question  is  gai^rally  one  for  the 
Jury. 

[BdL  Not&— For  other  cases,  see  Sales,  Cent  Dig.  |  495;  Dec  Dig.  ft 
182.*]  
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4  Sales  (M  445*)— WASBAimEa— Acceptanct  bt  Butee— Questioh  tob  Just. 
On  the  sale  of  a  printing  press,  a  portion  of  the  price  was  paid,  and  the 
seller  guaranteed  that  the  machine  would  work  satisfactorily,  agreeing 
that  the  snm  paid  down  should  be  returned  If  It  did  not  work  properly. 
After  the  delivery  of  the  machine,  the  buyer  corporation  borrowed  money 
from  its  president  giving  as  security  a  mortgage  on  its  property,  inclnding 
the  press.  Tbe  press  bad  not  been  tested.  Held,  that  the  giving  of  the 
moTtgase  did  not  as  a  matter  of  law  amonnt  to  an  acceptance  of  the 
press.  ^ 

[Ed.  Not& — For  other  cases,  see  Sales,  Cent  Dig.  |  1808;  Dec:  Dls-  t 
«5.*] 

Bongbton,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  William  Harrison  against  Isabella  Scott  and  another,  as 
executors  of  the  estate  of  Walter  Scott,  deceased.  Appeal  by  plaintiff 
from  a  judgment  dismissing  the  complaint.  Reversed. 

Argued  before  INGRAHAM.  McLAUGHI^IN,  LAUGHLIN. 
HOUGHTON,  and  SCOTT,  JJ. 

Ralph  G.  Miller,  for  appellant. 
Charles  D.  Ridgway,  for  respondents. 

SCOTT,  J.  Appeal  by  plaintiff  from  a  judgment  entered  upon 
the  dismissal  of  the  complaint  at  the  trial. 

The  Auto-Litho  Company,  of  which  plaintiff  was  president,  pur- 
chased from  defendant's  testator  in  January,  1907,  a  rotary  printing 
press,  for  which  the  vendee  promised  to  pay  $3,000  cash  and  $5,000  in 
promissory  notes.  The  vendor,  in  writing,  guaranteed  the  machine  to 
print  and  register  perfectly,  and  agreed  that  the  $3,000  paid  down 
should  be  returned  to  the  vendee  if  the  machine  does  not  prove  satis- 
factory. The  machine  was  delivered  and  set  up  in  March,  1907,  but 
for  certain  reasons  was  not  ready  to  be  tested  until  August.  When 
tested,  it  was  found  to  be  unsatisractory,  and  was  rejected  by  the  ven- 
dee, and  the  vendor  notified  to  take  it  away.  The  vendor  refused  to 
acquiesce  in  its  rejection,  and  insisted  that  the  purchase  be  completed. 
Since  the  plaintiff  in  case  of  a  dismissal  of  the  complaint  is  entitled  to 
the  most  favorable  view  of  the  facts  justified  by  the  evidence,  we 
assume  that  the  machine  failed  to  come  up  to  the  guaranty,  that  its 
defects  justified  its  rejection,  and  that  the  vendor  rejected  it  in  due 
time.  Soon  after  the  receipt  of  the  machine,  and  before  it  had  been 
tested,  the  Auto-Litho  Company,  t9ein^  in  need  of  funds,  borrowed 
money  from  plaintiff,  its  president,  givmg  him  as  security  therefor  a 
chattel  mortgage  upon  its  stock  and  fixtures,  including  the  machine 
which  had  been  delivered  by  defendant's  testator  and  which  was  then 
awaiting  tests.  The  court  below  held  that  the  giving  of  this  chattel 
mortgage  was  the  exercise  of  such  an  act  of  ownership  over  the  ma- 
chine as  amounted  as  matter  of  law  to  an  acceptance  thereof. 

It  is  a  proposition  of  law,  frequently  stated  in  text-books  and  re- 
ported opinions,  that  an  act  done  by  a  buyer  which  he  would  have  no 
right  to  do,  except  as  owner  of  the  goods,  is  evidence  that  he  has  ac- 
cepted them,  and  especially  when  he  has  resold  them  and  parted  with 
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their  possession.  Acceptance*  however,  where  no  element  of  estoppel 
intervenes,  is  a  question  of  intent.  Frequently  the  acts  indicating  ac- 
ceptance are  so  unmistakable  and  unequivocal  that  acceptance  foUows  as 
a  matter  of  law,  but,  where  it  is  sought  to  infer  acceptance  from  the 
manner  in  which  the  vendee  has  dealt  with  the  property,  the  question  is 
generally  one  for  the  jury.  The  rule  above  stated  applies  only  where 
the  vendee  has  had  an  opportunity  to  test  or  examine  the  goods,  and. . 
form  an  intent  as  to  whetiier  or  not  he  will  accept  them,  and  hence  a  re- 
sale  or  a  mortgage  of  personal  property  before  the  vendee  has  had  an 
opportunity  to  test  or  examine  it  will  not  alone  establish  his  acceptance. 
Benjamin  on  Sales  (5th  Ed.)  p.  752;  Osborne  &  Co.  v.  McQueen,  67 
Wis.  393,  29  N.  W.  636.  In  the  present  case  the  Auto-Litho  Company, 
as  the  evidence  tends  to  show,  had  not  had  an  opportunity  when  it 
made  the  chattel  mortgage  to  determine  from  actual  tests  whether 
the  machine  was  satisfactory  or  not.  The  fact  then  that  the  Auto-Li- 
tho Company,  before  it  had  had  an  opportunity  to  test  the  machine,  in- 
cluded it  in  a  chattel  mortgage  of  its  stodc  and  fixtures,  did  not  con- 
clusively, or  as  matter  of  Taw,  establish  its  acceptance.  At  the  most, 
it  only  constituted  evidence  bearing  upon  the  intent  of  the  company. 
When  the  circumstances  are  considered,  the  effect  of  the  transaction 
as  evidence  of  intent  to  accept  is  much  weakened.  The  mortg£^ee  was 
the  president  of  the  company,  and  is  to  be  presumed  to  have  known 
of  the  contract  under  which  the  machine  was  delivered.  He  knew 
that  title  to  the  property  was  not  to  pass  to  the  company  until  the 
price  had  been  fully  paid ;  that  the  company  had  paid  $3,000  which  it 
would  be  entitled  to  recover  back  if  the  machine  proved  unsatisfacto- 
ry, and  that  to  that  extent  the  company  had  a  special  property  in  the 
machine,  and  that  the  machine  had  not  yet  been  tested ;  and  that  the 
company  was  as  yet  unable  to  determine  whether  the  machine  was 
satisfactory  or  not.  Under  these  circumstances,  the  only  effect  of  the 
chattel  mortgage  was  to  put  plaintiff  in  the  same  position  relative  to 
the  machine  that  the  company  was.  This  was  not  a  case,  when  con* 
sidered  in  the  light  of  the  surrounding  circumstances,  of  a  resale  in- 
dicating the  intent  to  accept  the  untried  press,  and,  even  if  such  an  in- 
tent could  be  inferred,  it  was  for  the  jury,  and  not  for  the  court,  to 
draw  the  inference. 

Judgment  reversed  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event. 

INGRAHAM.  McLAUGHLIN,  and  LAUGHLIN,  JJ.,  concur. 

HOUGHTON,  J.  (dissenting).  The  machine  which  the  defendant 
manufactured  for  the  plaintiff's  assignor  was  manufactured  for  a  spe- 
cial  purpose,  and  the  purchaser  was  entitled  to  a  reasonable  time  for 
examination,  and  that  reasonable  time  included  time  enough  to  put  the 
machinery  in  motion,  and  see  whether  or  not  it  operated  properly. 
Brown  v.  Foster,  108  N.  Y.  387,  15  N.  E.  608.  But  the  purchaser 
could  waive  such  examination  and  test  if  it  saw  fit.  I  think  the  learn- 
ed trial  court  was  right  in  saying  that  the  giving  of  the  chattel  mort- 
gage by  the  purchaser  was  such  an  assumption  of  ownership  as  con; 
stituted  an  acceptance  which  the  purchaser  could  not  thereafter  retract. 
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There  are  no  fast  and  loose  rules  respecting  goods  purchased  under 
an  executory  contract  of  sale.  After  discovery,  or  an  opportunity  to 
discover  any  defects  in  goods  so  purchased,  the  purchaser  must 
promptly  exercise  his  right  to  reject,  or  he  will  be  conclusively  pre- 
sumed to  have  accepted.  Coplay  Iron  Co.  v.  Pope,  108  N.  Y.  232,  15 
N.  E.  335.  If  the  vendee,  after  delivery  to  himself  with  an  opportu- 
nity to  inspect,  sells  to  another,  or  attempts  to  sell,  or  alters  the  nature 
of  the  property,  he  is  deemed  to  have  accepted  the  same,  and  to  have 
waived  insjKction  or  defects.  Brown  v.  Foster,  supra.  There  can  be 
nothing  more  inconsistent  with  the  claliji  that  the  property  had  not 
been  accepted  by  the  buyer,  and  that  he  still  retained  the  right  to  re- 
ject than  for  the  buyer  to  give  a  chattel  mortgage  thereon,  as  the 
plaintiff's  assignor  did,  specifically  mentioning  and  describing  the  press 
which  the  defendant  delivered  to  it.  In  my  judgment  it  was  too  late 
after  having  exercised  such  a  right  of  ownership  to  reject  the  machine 
on  the  ground  that  it  did  not  conform  to  the  contract  and  seek  to  re- 
scind the  contract  of  purchase.  There  was  an  express  warranty  in  the 
defendant's  agreement,  and  the  plaintiff's  assignor  should  be  remitted 
to  a  remedy  on  that  rather  than  be  permitted  to  rescind  its  rontract  of 
purchase. 

For  these  reasons,  I  think  the  judgment  appealed  frtMii  was  rights 
and  should  be  affirmed. 


RAYMOND  ▼.  TIFf*AN7. 

(Snpreme  Court,  Appellate  DlTislcm,  First  Department   December  80,  1909.) 

Appeal  akd  Bbbob  (|  682*)— Rbcqbd  oh  Appbal— PBiimiia  SrEzroGBAPHxa's 
Minutes  ix  Ftnx. 

Where,  on  appeal  from  an  order  refusing  a  resettlement  of  a  proposed 
case  on  appeal,  extracts  from  250  pages  of  stenograpber's  minutes  recited 
in  the  order  are  all  that  Is  necessary  to  bring  before  the  court  the  question 
whether  the  order  was  right,  and  such  parts  as  are  material  can  be  desig- 
nated and  those  that  have  no  bearing  on  tbe  question  eliminated,  appel- 
lant need  not  print  the  minutes  In  full. 

[Ed.  Note.— S^r  other  cases,  see  Appeal  and  Error,  Cent  Die.  H  2582, 
2S83;  Dec.  Dig.  |  582.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Irving  E.  Raymond  against  Louis  C.  Tiffany.  From  an 
order  denymg  a  motion  to  dispense  with  printing  certain  papers  on 
appeal  from  an  order,  defendant  appeals.  Reversed. 

Argued  before  INGRAHAM,  McLAUGHUN,  HOUGHTON, 
CLARKE,  and  SCOTT,  JJ. 

Carl  S.  Stern,  for  appellant. 
L.  M.  Berekley,  for  respondent. 

PER  CURIAM.  The  defendant  obtained  judgment  against  the 
plaintiff,  and  the  plaintiff  took  an  appeal  to  this  court,  and  served  his 
proposed  case  on  appeal.  The  case  seems  to  have  been  settled,  and 
the  defendant,  conceiving  that  there  was  some  error  therein,  moved 
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for  a  resettlement,  asking  that  certain  matters  be  inserted.  On  the 
argument  of  that  motion,  the  court  examined  the  stenographer's  min- 
utes in  detail  and  in  the  order  denying  the  motion  the  stenographer's 
minutes  were  recited  as  having  been  read.  The  defendant  appealed 
from  such  order  refusing  a  resettlement  of  the  case,  and  such  ^peal 
is  now  pending.  In  the  course  of  preparing  his  papers  on  appeal 
from  such  order  refusing  a  resettlement  the  defendant  made  a  motion 
to  be  relieved  from  printing  the  stenographer's  minutes  recited  in  the 
order.  The  court  denied  such  motion,  and  the  defendant  now  appeals. 

The  stenographer's  minutes  are  alleged  to  consist  of  nearly  250  . 
pages,  exclusive  of  exhibits.  ^  It  was  unnecessary  to  print  them  in  full 
in  order  to  bring  before  this  court  the  question  as  to  whether  the 
order  refusing  resettlement  was  right  or  wrong.  Extracts  relating 
to  the  matters  in  controversy  only  were  necessary.  Such  parts  as  were 
material  could  be  designated,  and  those  that  had  no  bearing  upon  the 
question  eliminated. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  matter  remitted  to  the  Special  Term  for  action  thereon  in 
accordance  herewith. 


CUBA  V.  DBUSCIN  et  al. 
(Snpreme  Court,  Appellate  Division,  First  Department  December  80,  1909^) 

1.  WATEB8  AND  WATES  COUSSES  (|  203*)  — PdBLIO  WATEB  SUFFLT  — WATEB 

Rbhtb  and  Otokb  Ghabgks. 

BeTlsed  New  York  City  Charter  (Laws  1901,  p.  212.  c.  460)  S  475,  as 
amended  by  Laws  1906,  p.  1136,  c  3S2,  g  1,  provides  that  "all  expenses  of 
meters,  their  connecting  and  setting,  water  rates  and  other  lawful  charges 
for  the  supply  of  water,  shall  l>e  a  lien  on  the  premises  where  such  water 
is  supplied,  as  now  provided  by  law."  Section  473  of  the  charter,  as 
amended,  provides  that  regular  charges  for  water  renta  shall  be  Hens 
on  the  property ;  and  city  ordinances  provide  that  such  regular  rents  shall 
be  payable  In  advance  on  May  Ist  of  each  year,  but  the  charges  for  water 
■applied  tiirongta  a  meter  are  expressly  excluded.  Held,  that  the  r^lar 
.  water  rmts  become  a  lien  on  the  property  after  the  date  on  which  they 
are  due,  but  that  charges  for  water  supplied  through  a  meter  are  In  the 
nature  of  an  Indebtedness  incurred  by  the  user  of  the  water  to  the  dty, 
and  are  In  no  sense  a  tax. 

[EA.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig. 
I  28S:  Dec  Dig.  I  203.*] 

2.  Covenants  (|  96*)--CoNSTBucnoN  or  Covenant  Against  InctncBEANcss— 

Lien  tor  Expense  of  Wateb  Mbteb. 

Under  Revised  New  York  City  Charter  (Laws  1001,  p.  212,  c.  466;  {  475, 
as  amended  by  Laws  1008,  p.  11S6,  c.  382,  f  1,  providing  that  "all  expenses 
of  meters,  their  connection  and  setting,  water  rates  and  other  lawful 
charges  fOr  the  supply  of  watw  shaU  be  a  ll<ni  on  the  premises  where  such 
water  Is  supplied,  as  now  provided  by  law,"  the  charge  for  Installing  a 
water  meter  Is  a  lien  on  the  property  from  the  date  of  Installation  within 
the  meaning  of  a  covenant  In  a  deed  of  the  property  against  lucum- 
brances,  although  the  expenses  and  charges  of  said  meter  were  not  en- 
tered In  the  books  of  the  water  register  of  the  dty  until  after  the  execu- 
tion of  the  deed. 

[Bd.  Note.— For  other  cases,  see  Covenants,  Cent  D^.  11  114,  118-121; 
Dec.  Dig.  §  96.*] 

Houghton,  J.,  dissenting. 
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Appeal  from  Appellate  Term. 

Action  by  Isidore  Cuba  against  Louis  Druskin  and  another.  The 
complaint  was  dismissed  in  the  Municipal  Court,  and  an  appeal  taken 
to  the  Appellate  Term,  where  the  judgment  of  the  Municipal  Court 
was  affirmed,  and  plaintiff  appeals.  Reversed,  and  judgment  ordered 
in  favor  of  plaintiff. 

Argued  before  INGRAHAM.  McLAUGHLIN,  HOUGHTON, 
CLARKE,  and  SCOTT,  JJ. 

Leon  Kronfeld,  for  appellant. 
Abraham  H.  Sarasohn,  for  respondents. 

SCOTT,  J.  Appeal  from  a  determination  of  the  Appellate  Term, 
affirming  a  judgment  of  the  Municipal  Court  dismissing  Uie  complaint, 
with  costs. . 

The  action  is  brought  to  recover  damages  for  the  breach  of  a  cove- 
nant s^inst  incumbrances  cont^ned  in  a  deed  of  real  pn^rty.  The 
facts  were  stipulated  as  follows : 

"(])  That  on  or  about  tbe  21st  day  of  December,  1900.  the  defendants  for 
a  valuable  consideration  by  d6ed  conveyed  the  premises  No.  132-134  East 
110th  street,  boroni^  of  Maubattan,  city  of  New  York,  to  tbe  plalntiCF  In  fee 
simple,  which  deed  contained  a  covenant  on  tbe  part  of  the  defendants  that 
the  said  premises  were  free  and  clear  of  and  from  all  Incumbrances,  except 
for  certain  mortgages  therein  described. 

"(2)  That  on  the  24th  day  of  September,  1906,  the  city  of  New  York,  through 
the  commissioner  of  water  supply,  caused  water  meters  to  be  placed  In  tbe 
said  premises,  and  set  the  same  therein,  and  that  the  lawful  charges  and  ex- 
penses for  the  same  was  tbe  sum  of  one  hundred  and  sixty-two  and  10/100 
($162.10)  dollars  for  tbe  purpose  of  measuring  the  supply  of  water  in  the  stores 
in  said  premises. 

"(3j  That  said  expense  and  diarges  for  said  meter  were  not  entered  in  the 
books  of  the  water  register  of  the  city  of  New  York,  or  any  of  the  depart- 
ments of  the  city  of  New  York  until  the  26th  day  of  December,  1900. 

"(4)  That  on  tbe  6th  day  of  September.  1907,  the  plaintiff  herein  paid  the 
said  sum  of  one  hundred  and  elxty-two  and  10/100  ($1(^.10)  dollars  for  the 
said  meters,  and  the  setting  of  tbe  same  to  the  department  of  water  supply, 
gas,  and  electricity  of  tbe  city  of  New  York. 

"(5)  That  the  defendants  herein  have  not  paid  any  part  of  tbe  said  one 
hundred  and  sixty-two  and  lOAOO  ($162.10)  dollars,  although  the  pJaintlff  prior 
to  the  commencement  of  this  action  demanded  tbe  same  from  them." 

The  precise  question  involved  is  when  the  chai^  for  installing  the 
meters  became  an  incumbrance  upon  the  property,  and,  as  will  pres- 
ently be  seen,  the  answer  to  this  question  is  not  necessarily  dependent 
upon  when  it  became  a  lien  of  record.  Section  475  of  the  Revised 
Charter  of  the  city  of  New  York  (Laws  1901,  p.  212,  c.  466),  as 
amended  by  Chapter  383,  Laws  1908,  provides  as  follows : 

"The  Commissioner  of  water  supply,  gas  and  electricity  Is  authorized  In 
his  discretion  to  cause  water  meters  *  *  *  to  be  placed  In  all  stores,  work- 
shops, hotels,  etc.  *  *  *  All  expenses  of  meters  their  connection  and  setting, 
water  rates  and  other  lawful  charges  for  the  supply  of  water  shall  be  a  lien 
on  the  premises  where  sncb  water  Is  supplied  as  now  provided  by  law." 

By  section  473  of  the  charter,  as  amended,  r^^ular  charges  for 
water  rents  are  made  charges  and  liens  upon  the  property,  and  the 
city  ordinances  adopted  pursuant  to  law  provide  that  such  regular 
rents  shall  be  payable  in  advance  on  May  1st  in  each  year  and  tfiey 
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then  undoubtedly  became  a  Hen  upon  the  property.  Mandel  v.  Wesch- 
ler,  128  App.  Div.  505,  112  N.  Y.  Supp.  813.  The  charges  for  water 
supplied  through  a  meter  are  expressly  excluded  from  the  foregoing 
provisions.  They  are  in  the  nature  of  an  indebtedness  incurred  by  the 
user  of  the  water  to  the  city  (Silkman  v.  Water  Commissioners  of 
Yonkers,  158  N.  Y.  327,  46  N.  E.  612,  37  L.  R.  A.  827),  and  are  in 
no  sense  a  tax.  So  the  charge  for  installing  the  meters  is  an  indebted- 
ness incurred  by  the  owner  of  the  property  at  the  time  of  installation, 
and  is  from  that  moment  a  charge  against  him  which  is  presently  due, 
and  which,  if  unpaid,  becomes  a  lien  at  once,  or  will  inevitably  ripen 
into  a  lien  upon  the  property.  The  defendant  sold  the'property  with 
the  improvement  upon  it,  and  with  the  indebtedness  for  that  improve- 
ment still  unpaid.  The  case  much  resembles  De  Peyster  v.  Murphy,  66 
N.  Y.  622.  The  opinion  in  that  case  is  not  printed,  but  it  is  generously 
quoted  from  and  dearly  expounded  by  Gray,  J.,  in  Lathers  v.  Keogh, 
109  N.  Y.  583, 17  N.  E.  131.  He  said : 

"Appellant's  counsel  cites  De  Peyster  t.  Murphy.  66  N.  T.  622,  In  saNK>rt 
of  his  contention.  In  that  case  Miller,  J.,  held  that  under  sach  a  covenant  as 
the  one  here  an  aweBsment  for  improvement  waa  a  charge  against  the  person 
and  tbe  proper^,  and  was  fiilrly  embraced  within  the  meaning  of  the  corenaot, 
wlthont  regard  to  the  question  whether  It  was  a  Hen  under  the  statute.  The 
aasessment  was  confirmed  by  tbe  board  of  revlslOD  and  correction  of  assess- 
ments on  November  7th,  the  work  having  been  completed  In  May;  but  the 
Hssessment  was  not  entered  In  the  title  book  of  assessments  In  the  bureau  of 
arrears  until  December  24th.  The  deed  bore  date  December  Stb,  and  it  whs 
claimed  that  tbe  amount  did  not  become  a  charge  until  It  was  entered  In  tbe 
title  book.  The  statute  provided  that  no  assessment  for  any  city  Improve- 
'  ment  shall  be  deemed  to  be  fully  confirmed  so  as  to  be  dne  and  to  be  a  Hen 
upon  tbe  property  until  entered  as  mentioned.  Bnt  the  case  was  peculiar. 
The  learned  Judge  said:  *At  tbe  time  when  the  contract  was  entered  into  the 
Improvrawnt  bad  been  made,  the  plaintiff  was  In  tbe  full  enjoyment  of  the 
benefits  arising  from  tbe  same,  and  it  evidently  constituted  a  portion  of  the 
value  of  tbe  premises  and  entered  Into  tbe  consideration  upon  tbe  sale  of  the 
same.*  He  held  that,  although  an  assessment  which  had  been  made  and  con- 
firmed was  not  a  lien  for  the  purposes  of  tbe  statute,  It  was  nevertheless  a 
charge  'against  tbe  party  which  Incumbered  tbe  premises  and  against  which 
be  was  boond  to  provide.'  He  said:  *It  may  be  conceded,  as  was  recently 
beld  by  this  court  In  Barlow  v.  St.  Nicholas  Bank  [68  N.  T.  899,  20  Am.  Rep. 
547],  that  a  tax  on  real  estate  must  be  complete  l)efore  It  becomes  a  lien  on 
tbe  same,  and  yet  a  grantor  be  liable  for  an  assessment  or  charge,  where  the 
Intention  of  the  parties  Is  dear  and  tbe  covenant  clearly  covers  such  a  lia- 
bility as  this.'  And  referring  to  Dowdney  v.  Mayor,  etc.  [54  N.  T.  186],  Judge 
Miller  further  says:  Tbe  assessment  was  not  confirmed  In  that  case  until 
after  the  conveyance  was  made,  and  the  amount  at  that  time  had  neither 
been  ascertained  nor  determined.'  An  obvious  distinction  is  thus  seen  to  exist 
betwera  an  assessnient  for  a  completed  street  Improvement  and  tbe  assessment 
of  an  annual  tax.  In  tbe  former  case,  altbougta  not  a  lien  upon  property  by 
statute,  yet  If  confirmed,  It  has  become  a  charge ;  whereas,  in  the  latter  case, 
until  the  annual  tax  Is  ascertained  and  extended,  and  the  exercise  of  the 
duties  in  that  respect  completed  by  the  board,  to  wbom  power  In  that  reject 
bdongs,  no  char^  or  incumbrance  Is  created." 

For  the  reasons  stated  in  the  case  just  cited,  we  are  of  opinion  that 
the  charge  for  installing  the  meters,  which  is  the  subject  of  contro- 
versy in  the  present  case,  was  an  incumbrance  u[K)n  the  property  when 
the  deed  was  delivered ;  and  that  plaintiff,  having  paid  the  amount,  is 
entitled  to  recover  it.  These  views  in  no  wise  conflict  with  those  ex- 
pr^tsed  in  Mandel  t.  Weschler,  supra.  That  case  dealt  with  the  ques- 
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tion  as  to  when  regular  water  rents  became  a  lien,  and  it  was  held,  in 
analogy  to  the  rule  in  the  case  of  taxes,  that  they  did  not  become  a  lien 
until  the  amount  had  been  determined  and  an  actual  entry  made  in 
the  proper  books.  This  result  was  arrived  at  upon  consideration  of 
the  statutes  and  ordinances  relating  to  regular  water  rents,  but  which 
are  expressly  made  inapplicable  to  charges  for  water  supplies  through 
a  meter. 

The  determination  of  the  Appellate  Term  and  the  judgment  of  the 
Municipal  Court  must  be  reversed,  and  judgment  ordered  in  favor  of 
the  plaintiff  upon  the  stipulated  facts,  with  costs  to  the  appellant  in 
this  court  an^the  courts  below.  All  concur,  except  HOUGHTON,  J., 
who  dissents. 


LAWBENCE  T.  SUN  PRINTING  &  PUBLISHING  ASS'N  et  bL 
{Snprone  Court  Ai^Uate  Division,  First  Department   December  30,  1008.) 

L  LZBEL  ARD  SZ-ARDEB  (S  f^*)— GolfPLAINI^SUFFICIGNCT. 

In  an  action  tor  libel  brought  by  Walter  N.  U,  the  article  complained 
of  stated  that  a  certain  play  was  presented  by  the  Walter  N.  I*  Company, 
Incorporated,  and  the  article  referred  to  a  Mr.  L..  but  It  was  not  atated  In 
the  artlde,  nor  alleged  In  the  complaint,  that  h]8  given  name  was  Walter 
N.,  or  that  he  was  the  one  after  whom  the  company  was  named,  and  the 
complaint  contained  no  allegation  as  required  by  Code  CIt.  Proc.  S  535, 
providing  that  plaintiff  may  allege  generally  that  the  defamatory  matter 
was  published  concemlog  him.  Held,  that  the  complaint  was  demurrable 
■  as  not  Identifying  plaintltC  with  the  Mr.  h.  of  the  article. 

[Ed.  Note.— For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  {  188; 
Dec.  Dig.  S  82.*] 

2.  LiBSI,  AND  SUHDEB  (%  8*)— WOBDB' ACTIONABLE.  ' 

A  nen-spaper  article  stated  that  a  certain  play  was  presented,  and  that 
plaintiflF,  the  manager  of  the  company,  "has  not  been  near  the  producttoQ." 
that  the  play  was  lacking  In  properties,  and  that  the  money  to  procare 
them  had  to  be  borrowed  from  the  mother  of  one  of  the  players,  and  that 
at  the  end  of  the  sectmd  we^  the  buslnesa  ma&i^r,  after  "frantlcally 
telegraphtng"  without  avail  to  plalntlfl,  was  obliged  to  tell  the  company 
that  their  salaries  could  not  be  paid.  Held,  that  the  article  was  not 
libelous  per  ml 

[Ed.  Note. — ^For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  H  80-00 ; 
Dee.  Dig.  |  0^*] 

Appeal  from  Special  Term,  New  York  County.  , 

Action  by  Walter  N.  Lawrence  against  the  Sun  Printing  &  Publish- 
ing Association  and  another.  Appeal  by  defendants  from  a  judgment 
overruling  their  demurrer  to  the  complaint.  Reversed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

James  M.  Beck  (Frederick  W.  Jackson,  on  the  brief),  for  appel- 
lants. 

Albert  P.  Massey,  for  respondent 

LAUGHLIN,  J.  This  is  an  action  to  recover  damages  for  an  al- 
leged libel.  The  complaint  contains  no  allegation  in  form  or  sub- 
stance as  required  by  the  provisions  of  section  635  of  the  Code  of 
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OvQ  Procedure,  to  the  effect  that  the  libelous  matter  was  published 
cxmceming  the  plaintiff,  nor  does  it  contain  any  allegation  in  any 
manner  tending  to  identify  the  plaintiff  as  the  perscxi  therein  refer- 
red to.  The  libelous  artide  was  published  under  the  heading  "News 
of  the  Theatre,"  and  it  relates  to  a  play  known  as  "The  Best  Man/' 
which  it  states  is  the  same  as  the  play  known  as  "The  Man  in  the 
Case."  It  is  stated  ih  the  article  that  the  play  was  presented  by  the 
"Waiter  N.  Lawrence  Company  (incorporated)."  The  article  then 
refers  to  a  "Mr.  Lawrence,"  but  it  is  neither  therein  stated,  nor  is  it 
alleged  in  the  complaint,  that  his  given  name  was  "Walter  N.,"  or 
that  he  is  the  Mr.  Lawrence  after  whom  the  company  was  named. 
In  the  alMence  of  an  allegation  in  conformity  with  the  provisions  of 
said  section  535  of  the  Code  of  Civil  Procedure,  we  are  of  opinion 
that  it  is  essential  that  the  complaint  should  show  that  the  plaintiff 
is  the  person  to  whom  reference  is  made  in  the  alleged  libelous  ar- 
ticle. Miller  v.  Maxwell,  16  Wend.  9;  Tyler  v.  Tillotson,  2  Hill, 
507 ;  Croswell  v.  Weed,  25  Wend.  621.  See,  also,  Nunnally  v.  Trib- 
une Association,  111  App.  Div.  485,  97  N.  Y.  Supp.  908,  affirmed 
on  opinion  below  in  186  N.  Y.  533,  78  N.  E.  1108.  It  may  be  that  the 
presumption  which  obtains  with  respect  to  questions  of  ownership 
of  property  that  identity  of  names  is  prima  facie  evidence  that  the 
individuals  are  the  same  (Hatcher  v.  Rocheleau,  18  N.  Y.  86)  would 
obtain  in  an  action  for  libel,  if  the  full  names  are  identical,  but  that 
it  is  unnecessary  to  decide;  for,  as  has  been  observed,  there  is  no 
allegation  in  the  complaint  or  statement  in  the  alleged  libel  that  the 
Lawrence  therein  referred  to  is  either  the  Walter  N.  Lawrence  after 
whom  the  company  was  apparently  named,  or  the  plaintiff,  and  in 
any  view  it  is  perfectly  clear  that  identity  of  surnames  is  insufficient. 

We  are  also  of  opinion  that,  if  the  complaint  were  sufficient  to  en- 
able the  plaintiff  to  show  that  he  is  the  Mr.  Lawrence  who  was  the 
manager  of  the  company,  still  the  article  would  not  be  libelous  per  se 
against  him.  The  article  states  that  the  play  was  presented  at  Bos- 
ton, and  that  Mr.  Lawrence  "has  not  been  near  the  production" ;  that 
the  play  was  lacking  in  "properties,  the  money  to  procure  them  had 
to  be  borrowed  from  the  mother  of  a  member  of  the  cast";  that  the 
play  made  money  the  first  week,  and,  if  it  had  not  been  for  a  hot 
wave  which  prostrated  Boston,  it  might  have  continued  to  be  suc- 
cessful, but  that  at  the  end  of  the  second  week  the  business  manager, 
"after  frantically  telegraphing  without  avail  to  Mr.  Lrawrence,"  was 
obliged  to  tell  the  company  that  their  salaries  could  not  be  paid,  and 
that  their  fares  back  to  New  York  could  not  be  paid.  It  then  alludes 
to  the  different  members  of  the  cast,  and  to  the  manner  in  which 
they  received  the  news,  and  states  that  the  "episode  will  offer  the 
Theatrical  Managers'  Association  a  fine  chance  to  right  the  wrongs 
of  these  actors,  for  one  of  the  principal  reasons  of  its  organization 
was  to  prevent  just  such  occurrences  as  this  Boston  episode."  The 
article  may  be  libelous  on  the  company  presenting  the  but  that 
is  a  question  which  is  not  now  presented  for  decision.  Whatever  the 
connection  of  Lawrence  with  the  play  may  be  it  is  not  stated,  and 
therefore  the  article  is  not  a  libel  on  him. 
120  M.T.8.— 2S 


Digitized  by  Google 


886 


laO  NEW  TORK  SUPPLBICBNT. 


(Sup.  Ct 


It  follows  that  the  interlocutory  judgment  should  be  reversed  and 
the  demurrer  sustained,  with  costs,  but  with  leave  to  plaintiff  to 
amend  on  payment  of  die  costs  of  the  demurrer  and  of  the  appeal. 
All  concur. 


SLOBODIN  ▼.  RUN  PRtNTINO  &  FCBLISHINO  ASS'N. 
(Supreme  Court.  AiveUate  DiTlaltHi,  Tint  Department   December  SOt  1000.) 

Libel  and  Slandbb  d  82*)— Plbadinq— Couplaint. 

In  an  action  for  libel  by  8.,  the  article  complained  of  waa  an  account 
of  tbe  operations  of  an  association  wblcb  malntaloed  a  "conrt,"  tbe  per- 
son who  presided  over  the  court  being  termed  a  "Solom<m."  The  article 
stated  that  "wife  desertion  and  bigamy  are  freqaent,"  and  contained  an 
account  of  a  coDversatlon  between  "Solomon"  and  "Isaac  a  young  Russian 
Jew,"  when  "Isaac's"  wife  appeared,  who  was  called  Mrs.  8.  and  the 
complaint  alleged  tha^  the  article  was  published  of  and  concemlDg  plain* 
tiff.  Held,  that  the  complaint  was  demurrable,  as  it  did  not  directly  con- 
nect plaintiff  Witt  any  particnlar  cue  of  the  parties  In  the  article. 

[Ed.  Note. — ^For  otber  caaea,  see  Libel  and  Slander,  C«ot  lUs-  I  188; 
Dec.  Dig.  S  82.*] 

Clarke,  J.,  and  Patterson,  P.  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Henry  L*  Slobodin  a^inst  the  Sun  Printing  &  Publish- 
ing Association.  Appeal  by  defendant  from  a  judgment  overruling  a 
demurrer  to  the  complaint.  Reversed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Tames  M.  Beck,  for  appellant. 
Rodolphe  Claughton,  lor  respondent. 

INGRAHAM,  J.  The  action  was  to  recover  for  a  libel.  The  ar- 
ticle, which  is  set  out  in  full  in  the  complaint,  is  an  account  of  the 
operations  of  a  voluntary  association  called  the  "Educational  Alliance" 
on  the  east  side  of  the  city  of  New  York.  It  is  alleged  to  maintain 
what  is  called  a  "court*'  to  which  thousands  resort,  and  the  article 
is  to  show  the  contrast  between  the  methods  adopted  by  the  "Solo- 
mon" who  presides  over  this  "court"  and  a  regular  judge.  In  the 
course  of  the  article  the  difficulties  of  an  immigrant  who  comes  to 
this  country  are  spoken  of.  The  article  says  that  "wife  desertion  and 
bigamy  are  frequent,"  and  the  appearance  of  "Isaac,  a  bearded  young 
Russian  Jew,"  before  Solomon,  who  presides  in  this  "court,"  is  nar- 
rated. It  commences  with  an  account  of  a  conversation  between  Sol- 
omon and  Isaac,  when  Isaac's  wife  appears,  and  she  is  called  Mrs. 
Slobodin.  There  is  not  the  slightest  indication  that  this  account  had 
any  relation  to  the  plaintiff,  and  there  is  no  allegation  that  the  plain- 
tiff was  ever  before  Solomon ;  nor  is  there  anything  said  that  would 
connect  the  plaintiff  with  the  transaction  here  detailed.  Here  is  an 
evidently  fictitious  narrative  in  which  several  characters  are  intro- 
duced. One  of  them  is  called  Mrs.  Slobodin,  and  her  husband  is  ad- 
dressed as  Mr.  Slobodin.   The  plaintiff,  Henry  L.  Slobodin,  alleges 
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that  the  article  was  published  of  and  concerning  him,  not  that  he  is 
the  one  mentioned  as  the  Isaac  Slobodin,  or  any  of  the  other  char- 
acters in  this  article.  I  think  that,  to  make  this  libelous,  the  plain- 
tiff must  be  directly  connected  with  one  of  the  characters  in  this 
article,  and  it  must  be  alleged  that  that  character  was  intended  to 
represent  him.  I  cannot  see  that  the  mere  allegation  that  this  ar- 
ticle was  published  of  and  concerning  the  plaintiff  makes  him  any 
more  Isaac  than  it  makes  him  Solomon  or  anybody  else  there  re- 
ferred to.  It  might  well  be  published  of  and  concerning  the  plain- 
tiff, if  the  plaintiff  were  Solomon  and  then  not  be  a  libel.  If  the 
character  of  Isaac  Slobodin  was  intended  to  represent  the  plaintiff,  it 
might  be  that  the  article  would  be  libelous;  but  a  general  allegation 
that  the  article  was  published  of  and  concerning  the  plaintiff,  not 
specifying  which  of  the  characters  spoken  of  in  the  article  represented 
the  plaintiff,  where  several  characters  are  introduced,  was  not  suffi- 
cient to  sustain  the  complaint.  See  Nunnally  v.  Tribune  Association, 
111  App.  Div.  485,  97  N.  Y.  Supp.  908,  affirmed  on  opinion  below, 
186  N.  Y.  833,  78  N.  E.  1108. 

The  judgment  appealed  from  should  be  reversed,  with  costs,  and 
the  demurrer  sustained,  with  costs,  with  leave  to  the  plaintiff  to  serve 
an  amended  complaint  within  20  days  upon  payment  of  costs  in  this 
court  and  in  the  court  below. 

LAUGHLIN  and  SCOTT,  JJ.,  concur.  PATTERSON,  P.  J., 
dissents. 

CLARKE,  J.  I  dissent  on  Nunnally  v.  N.  Y.  Staats  Zeitung,  111 
App.  Div.  483,  97  N.  Y.  Supp.  911,  affirmed  on  opinion  below,  186 
N.  Y.  532,  78  N.  £.  1107. 


liUBBE  T.  BILOBRT  et  aL 
(Saprene  Coart,  Appellate  DItIbIoii,  First  Department    December  30,  1900.) 

1,  PHTBICIAITS  and  SUBOKONS  (i  15*)— LlABlUTT  FOB  MALPBACTICB. 

Where  the  nodlsputed  eTldence  shows  that  the  tubercular  disease  of 
plaintiff's  blp  Jolot  had  progressed  bo  as  to  be  considered  Incurable  be- 
fore defeodant  andertook  Ita  treatment,  defendant  cannot  be  held  liable 
for  failure  to  ^ect  a  cure,  tboo^  he  represented  that  he  conid  do  so. 

[Ed.  Note. — ^For  other  cases,  see  Phydclans  and  Surgeons,  Dee.  Dig. 
I  15.-] 

Z  Prtsicians  and  Snaxoira  (|  18*)— AonoN  tob  liAXPBAorzcB— SumczBRcr 
OF  EviuxncE. 

XMdence  held  InsnfflcIeDt  to  show  liability  Cor  malpractice  In  defend- 
ant's treatment  of  plalntlfTs  diseased  hip. 
[Ed.  Notew^ — SV)r  other  cases,  see  FbyalclanB  and  Surgeons,  Dec.  Dig. 

Iia*] 

8.  TUai.  (I  206*)— iRSTsncnoHB  as  to  Weight  or  Opinion  EtnoENCB. 

Though  it  is  proper  to  caution  the  jury  as  to  the  weight  to  be  given 
expert  testimony,  abd  to  Instmct  that  the  weight  of  an  answer  tft  by- 
potbeticai  questions  depends  on  whether  the  facts  recited  therein  are 
establls'bed  by  the  evidence,  and  on  the  knowledge,  accuracy,  and  honesty 
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of  tbe  witneBSM,  the  joiy  should  be  Instrncted  that  the  testimony  of  idiy- 
sicians  as  to  what  th^  hare  seen  and  observed  or  with  rwp«et  to  their 
opinions  on  an  assnmed  state  of  facts  is  to  be  w^hed  by  the  Jury  the 
same  as  other  evidence. 

[13d.  Note.— -ror  other  cases,  see  Trial,  Dec  Dig.  |  206.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Henry  Lubbe,  an  infant,  against  Mathew  Hilgert  and 
the  Hilgert  Curative  Footgear  Institution.  Plaintiff  had  judgment, 
from  which,  and  an  order  denying  a  new  trial,  defendants  appeal. 
Reversed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Paul  Armitage,  for  appellants. 

Theodore  T.  Baylor  (Louis  Stuecke,  on  the  brief),  for  respondent 

LAUGHLIN,  J.  This  is  an  action  in  the  nature  of  an  action  for 
malpractice  brought  against  the  defendants  on  the  theory  that  they 
hold  themselves  out  to  practice  medicine,  and  that  they  assumed  to 
prescribe  for  and  treat  plaintiff,  and  were  guilty  of  malpractice  in  so 
doing. 

The  defendant  corporation  was  incorporated  under  the  laws  of  the 

state  of  New  York  on  or  about  the  3d  day  of  March,  1902,  for  the 
purpose,  among  other  things,  of  manufacturing  "boots,  shoes  and  gen- 
eral foot  wear  and  external  mechanical  appliances  for  the  restora- 
tion of  health  to  the  human  body,"  and  to  erect,  equip,  conduct,  and 
maintain  such  "buildings  and  establishment  as  may  be  suitable  for  the 
needs  and  purposes  of  the  corporation  and  for  the  accommodation 
and  comfort  of  its  patrons  and  customers.'*  The  defendant  Hilgert  is 
the  president  and  general  man^r  of  the  corporation.  Its  place  of 
business  is  at  No.  31  West  Twenty-Sixth  street,  borough  of  Man- 
hattan, New  York.  On  its  letter  heads  are  printed  "Locomotor  Atax- 
ia," "Paralysis,"  "Rheumatism,"  and  "Gout"  in  a  manner  to  indicate 
that  it  manufactures  or  sells  footgear  or  other  external  mechanical 
appliances  for  the  treatment  or  alleviation  of  those  diseases.  Of 
course,  the  corporation  cannot  practice  medicine,  and  it  appears  that 
the  defendant  Hilgert  is  not  a  licensed  physician.  No  question,  how- 
ever, with  respect  to  the  correct  theory  of  the  liability  of  the  de- 
fendants, is  presented  by  the  appeal,  for  upon  the  trial  the  plaintiff 
elected  to  proceed  against  them  upon  the  rule  of  liability  applicable 
in  an  action  against  a  physician  for  malpractice,  and  that  course 
was  followed  without  objection.  The  action  as  developed  by  the 
evidence  adduced  upon  the  trial  is  brought  to  recover  damages  al- 
leged to  have  been  sustained  by  the  plaintiff  in  consequence  of  advice 
received  from  the  defendant  Hilgert,  representing  the  defendant  cor- 
poration, and  acted  upon,  which  resulted  in  the  abandonment  of  the 
use  for  the  time  being  of  a  brace  for  his  right  hip  which  had  been  pre- 
scribed for  a  disease  of  the  hip  from  which  he  was  suffering,  it  beix% 
claimed  that  tibe  abandonment  of  the  use  of  the  brace  resulted  in  ag- 
gravating and  spreading  the  disease.  The  plaintiff  has  recovered  a  ver- 
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diet  of  $3,000.  It  was  alleged  that  the  defendants  were  also  guilty  of 
malpractice  in  prescribing  certain  shoes  and  massage  treatment  for 
plaintiff,  but  there  was  no  evidence  that  his  condition  was  materially 
affected  thereby.  Hie  principal  grounds  assigned  on  the  appeal  for 
reversal  are  that  the  verdict  is  against  the  weight  of  the  evidence,  in 
so  far  as  the  jury  have  found  that  any  damages  Were  caused  by  the 
defendants,  and  that  the  court  erred  in  instructing  the  jury  with  re- 
spect to  the  weight  to  be  given  to  the  medical  evidence. 

When  the  plaintiff  was  seven  or  eight  years  of  age — neither  time 
nor  age  is  stated  with  accuracy — a  wagon  on  which  he  was  riding  with 
his  father  collided  with  an  elevated  pillar,  precipitating  him  to  the 
street,  which  immediately  caused  soreness  and  lameness,  and  later 
on  he  suffered  pain  in  his  right  knee,  which  appears  to  have  been  at- 
tributable to  the  accident,  and  some  time  in  the  year  1901 — probably 
a  year  and  a  half  after  the  accident — he  was  taken  to  the  Roosevelt 
Hospital  where  a  plaster  cast  was  put  on  his  "back  and  all  over"  and 
after  a  time — the  period  is  not  given — ^he  was  taken  to  the  New  York 
Orthopedic  Hospital,  where  the  plaster  cast  was  removed  and  a  brace 
was  applied  to  the  spine  and  the  right  hip,  and  he  was  treated  there 
for  a  period  of  eight  months,  and  during  the  six  weeks  of  it  he  was 
in  bed.  He  was  tiien  taken  home,  but  went  to  the  dispensary  from 
time  to  time  during  the  years  1902,  1903,  and  1904  for  treatment,  and 
during  that  time  was  able  to  be  about  with  the  use  of  the  braces,  but 
walked  lame,  and  he  testified  that  he  suffered  no  pain,  and  in  the  lat- 
ter part  of  the  year  1904  and  forepart  of  1905  he  attended  a  school 
for  crippled  children  and  a  public  school,  and  was  so  attending  school 
in  the  month  of  March,  1905.  On  or  about  the  7th  day  of  March, 
1905,  his  mother  brought  him  to  the  defendants  for  treatment.  He 
was  then  suffering  from  tubercular  hip  joint  disease,  which  originated 
in  his  right  knee,  and  was  caused  by  or  resulted  directly  or  indirectly 
from  the  accident.  According  to  the  testimony  of  the  medical  ex- 
perts, there  are  three  stages  of  what  is  known  as  tubercular  hip  joint 
disease,  and,  when  the  patient  reaches  thie  third  stage,  it  is  incurable. 
According  to  the  testimony  of  the  mother  of  the  boy,  an  abscess  ap- 
peared on  his  right  hip  about  five  months  before  she  took  him  to 
the  defendants,  and  it  remained  and  was  there  at  that  time.  The 
evidence  is  uncontroverted  that  the  third  or  final  stage  of  this  disease 
is  manifested  by  abscesses.  They  are  caused  by  the  decay  of  the  bone. 
The  uncontroverted  evidence  is  that  this  disease  had  progressed  to 
its  third  stage  some  time  before  the  defendants  were  applied  to  for 
treatment.  Upon  no  theory,  therefore,  could  the  defendant  be  held 
liable  for  not  curing  the  plaintiff,  although  there  is  evidence  tending 
to  show  that  they  represented  that  they  could  do  so;  and  the  only 
legal  ground  of  complaint,  if  any,  is  that  b^  their  treatment  or  neglect 
to  properly  treat  him  they  aggravated  his  condition  or  caused  him 
pain  which  he  would  not  have  suffered. 

The  evidence  viewed  in  the  most  favorable  light  to  the  plaintiff  with 
respect  to  the  action  of  the  defendants  merely  shows  that  they  assum- 
ed to  treat  the  boy  and  held  out  encouragement  for  his  recovery; 
that  they  attributed  the  abscesses  to  the  brace  which  he  was  wearing 
on  the  right  hip  and  advised  its  removal,  and  that  it  was  taken  off 
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and  left  with  them;  that  they  applied  certain  shoes  of  their  manu- 
facture which  they  represented  had  curative  properties  and  advised 
massagfe,  and  12  treatments  were  given  by  a  masseur  who  rented  an 
office  of  them,  and  was  called  into  the  case  by  them;  that,  acting 
upon  their  advice,  the  brace  was  left  off  until  the  latter  part  of  May, 
when  the  plaintiff's  condition  became  worse  by  manifestations  of  the 
spread  of  the  disease  to  the  left  hip,  shown  by  pain  in  his  left  knee 
and  hip,  and  the  parents  of  the  boy,  becoming  dissatisfied  with  the 
treatment  of  the  defendants  and  discouraged,  returned  the  shoes,  and 
obtained  the  brace  from  the  defendants.  Two  days  after  the  boy  left 
the  defendants,  he  returned  to  the  New  Yoric  Orthopedic  Hospital  for 
treatment,  and  remained  there  for  a  period  of  six  weeks.  The  phy- 
sician in  chat^e,  who  apparently  was  familiar  with  the  case  and,  had 
prescribed  for  the  plaintiff  when  at  the  hospital  before,  ordered  the 
right  brace  put  on  the  left  hip,  but  no  brace  was  put  on  the  right 
hip  until  January  thereafter.  After  being  in  the  hospital  about  six 
weeks,  the  boy  was  taken  home  and  then  to  the  country  for  two  weeks, 
and  on  his  return  from  the  country  was  unable  to  go  to  the  hospital, 
nnd  was  treated  at  home  for  a  while.  The  course  of  treatment  at 
the  hospital  down  to  December,  1905,  and  the  plaintiffs  condition 
during^  that  time,  were  not  given  by  the  physicians,  but  the  plaintiff 
and  his  mother  gave  some  general  testimony  with  respect  thereto. 
The  effect  of  their  testimony,  in  the  light  of  the  medical  testimony,  is 
that  the  disease  had  then  spread  to  the  left  hip,  and  an  abscess  also 
formed  there,  and  abscesses  appeared  at  other  points. 

There  was  no  evidence  to  show  that  the  shoes  or  massage  pre- 
scribed or  advised  by  the  defendants  aggravated  the  condition  of  the 
plaintiff  or  retarded  recovery.  The  only  theory  under  the  evidence 
upon  which  a  recovery  could  be  predicated  at  all  is  that  the  defendants 
assumed  to  treat  the  plaintiff  as  a  physician,  and  were  guilty  of  mal- 
practice in  removing  the  brace  from  the  right  hip,  and  that  this  aggra- 
vated his  condition.  The  plaintiff  followed  the  treatment  prescribed 
by  the  defendants  for  a  period  of  less  than  three  months,  and,  although 
he  immediately  consulted  regular  practitioners  and  placed  himself  in 
their  care  at  ^e  hospital,  it  appears  that  the  physicians  in  charge  of 
the  hospital  did  not  deem  it  proper  to  replace  the  brace  on  the  rig^t 
hip  for  a  period  of  more  than  seven  mondis  thereafter.  There  is  evi- 
dence tending  to  show,  and  sufficient  to  warrant  a  finding,  that  the 
proper  treatment  of  the  plaintiff  at  the  time  he  first  went  to  the  de- 
fendants and  during  the  time  he  was  wearing  the  shoes  prescribed  by 
them  was  to  have  him  wear  the  brace  on  the  right  hip,  and  that  leaving 
it  off  would  tend  to  spread  the  disease;  but  there  is  no  evidence  that 
it  did  in  fact  aggravate  the  plaintiff's  condition  or  spread  the  disease 
in  his  case,  or  ^t  the  tuberculosis  could  not  have  extend^  to  the  left 
hip  in  the  ordinanr  course  of  the  progress  of  the  disease  as  soon  as  it 
did,  if  the  plaintiff  had  worn  the  brace  during  the  period  during  which 
the  defendants  had  charge  of  his  case.  There  is  no  basis,  therefore, 
for  the  finding  that  the  defendants  are  responsible  for  damages  to  the 
extent  of  $3,000,  and  the  verdict  is  clearly  against  the  weight  of  the 
evidence.  Sufficient  has  been  stated  to  show  that  the  right  of  the  plain- 
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tiff  to  recover  must  necessarily  depend  upon  medical  evidence,  for  the 
question  is  to  what  extent,  if  any,  the  failure  of  the  defendants  to 
properly  treat  the  plaintiff  agp:ravated  the  disease  from  which  he  was 
sufferii^  or  increased  his  pain  or  suffering.  Hiat  question  can  nei- 
ther be  decided  on  the  testimony  of  laymen  nor  by  the  Jurors  on  their 
own  knowledge  and  experience  without  testimony.  The  defendants 
did  not  cause,  and  were  not  responsible  for,  the  hip  disease,  and,  since 
it  was  incurable  when  he  came  to  them  for  treatment,  they  are  not 
responsible  in  this  or  any  form  of  action  for  their  inability  to  cure  it, 
notwithstanding  the  assurances  they  gave  in  that  regard.  They  are 
only  responsible  on  the  record  now  before  us  for  the  pain  and  suffer- 
ing or  disability  which  flowed  from  their  erroneous  advice  to  the  plain- 
tiff to  abandon  the  use  of  the  brace  for  his  hip;  and,  although  that 
probably  could  not  have  been  shown  with  precision,  it  should  have  been 
shown  approximately  to  warrant  a  recovery.  In  the  main  charge  the 
court  failed  to  instruct  the  jury  with  respect  to  the  effect  to  be  given 
to  the  medical  evidence,  but,  after  ruling  on  various  requests  to  clurge, 
the  court  again  addressed  the  jury  as  follows: 

"Gentlemen,  there  Is  one  matter  that  escaped  my  attention  which  I  should 
have  Instmcted  yon  npon,  and  It  will  take  but  a  few  mlnntee.  In  considering 
the  testinumr  of  doctors,  It  Is  proper  that  you  should  look  at  the  testimony 
in  otie  or  two  aspects,  or  both,  as  the  case  may  be.  A  doctor  may  testify  to 
things  within  his  knowledge,  and  the  result  of  his  own  obsezration  In  treating  ^ 
a  patient,  to  what  be  has  seen,  to  what  he  has  heard ;  In  other  words,  a  knonO- 
edge  which  he  has  acquired  tbroagh  the  senses  In  his  treatment  That  woald  be 
what  Is  called  testimony  as  to  facta.  A  doctor  may  also  testify  as  to  mat- 
ters of  opinion.  CTbese  are  answers  to  hypothetical  questions ;  that  Is,  a  doc- 
tor may  have  a  question  put  to  bim  that  assumes  a  certain  thing  to  be  true, 
and  the  doctor  may  give  his  opinion.  That  is  what  is  called  'opinion  eridenee' 
for  lack  of  a  better  term.  So  you  will  be  careful  to  distinguish  between  the 
two  classes  of  testimony;  tbat  Is,  between  the  class  of  testimony  where  a 
doctor  testifies  to  a  thing  that  he  himself  has  seen  or  heard  or  observed  in 
tbe  treatment  of  this  boy,  and  to  the  expressions  of  opinions  from  doctors 
wbo  have  not  treated  the  boy  or  have  not  seen  him.  Because  the  law  recog- 
nizes tbat  a  medical  man  may  give  his  opinion  to  the  Jury,  those  opinions, 
howerer,  do  not  control.  They  are  merely  for  your  guidance,  and  you  can 
reject  tkem  or  accept  tb«n  }nst  as  you  think  proper.  They  do  not  in  any 
way  conclude  you  because  It  is  only  an  opinion,  and  not  evidence  as  to  facts. 
Now,  gentlemttit  I  think  tbat  is  all.** 

Counsel  for  the  defendants  duly  excepted  to  these  instructions,  and 
requested  the  court  to  instruct  the  jury  in  that  connection,  "That  the 
testimony  of  Dr.  Soule  in  part  was  as  to  tubefcular  cases  generally, 
and  not  as  to  this  boy  individually,"  to  which  the  court  replied,  "I  de- 
cline to  distinguish  among  any  of  the  doctors.  My  instruction  has 
reference  to  every  doctor  who  has  testified  before/*  whereupon  coun- 
sel for  defendants  duly  excepted  to  the  refusal  of  the  court  to  so 
charge  and  to  the  statement  made  by  the  court.  We  are  of  opinion 
that  the  instructions  thus  given  to  the  jury  with  respect  to  the  medi- 
cal evidence  in  so  far  as  the  same  was  based  on  the  opinions  of  the 
witnesses  were  erroneous,  and  that  the  exception  thereto  was  well 
taken.  The  verdict  which  appears  to  be  clearly  against  the  weight  of 
the  evidence,  if  there  be  any  evidence  to  sustain  it,  may  be  accounted 
for  upon  the  ground  that  the  jury  understood  that  they  were  at  liberty 
to  consider  or  reject  the  medical  evidence  and  particularly  that  part 
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oi  \t  gn«a  m  at^wer  to  hjrpothetical  questions,  as  they  saw  fit.  It  is 
proper,  and  in  many  cases  unportant,  that  the  jury  should  be  caution- 
ed with  respect  to  uie  weight  to  be  g^ven  to  expert  testimony,  and,  in 
order  that  they  may  be  able  to  prc^rly  weigh  such  testimony,  their 
attention  should  be  drawn  by  the  court  to  the  fact  that,  when  given  in 
answer  to  a  hypothetical  question,  its  weight  depends  entirely  upon 
whether  or  not  the  facts  recited  therein  are  established  by  the  evi- 
dence, and  that  in  all  cases  it  depends  upon  the  knowledge,  accuracy, 
and  honesty  of  the  witnesses,  but  the  jury  should  be  instructed  that 
the  testimony  of  physicians,  whether  with  respect  to  what  they  have 
seen  and  observed  or  with  respect  to  their  opinions  on  an  assumed 
state  of  fects,  is  not  to  be  rejected  or  accepted  at  will,  but  is  to  be 
weighed  and  considered  by  the  jury  the  same  as  any  other  evidence; 
the  jury  being,  of  course,  at  liberty,  after  weighii^  and  considering 
such  testimony,  to  disbelieve  it  when  it  is  improbable  or  when  it  is  dis- 
credited or  disproved  by  other  testimony  in  the  case  or  when  the  jury 
believe  that  the  witness  has  testified  falsely  or  was  mistaken  with  re- 
spect to  any  fact  or  opinion.  Lawson  on  Expert  and  Opinion  Evi- 
dence, p.  240;  Leitch  v.  Atlantic  Mutual  Ins.  Co.,  66  N.  Y.  100,  105; 
Carter  v.  Baker,  1  Sawy.  612.  626,  Fed.  Cas.  No.  .2,472;  Gay  v.  Un- 
ion Mutual  Life  Ins.  do.,  9  Blatchf.  142,  163,  Fed.  Cas.  No.  6,282 ; 
Templeton  v.  People,  3  Hun,  367,  affirmed  People  v.  Templeton,  60  N. 
Y.  643 ;  Pannell  v.  Commonwealth,  86  Pa.  260,  269 ;  Wood  v.  Barker, 
49  Mich.  295,  13  N.  W.  697. 

It  follows,  therefore,  that  the  judgment  and  order  should  be  re- 
versed and  a  new  trial  granted,  with  costs  to  appellant  to  abide  the 
event  AU  concur. 


TAMBNBAUM  et  al.  T.  BOSfEOS  et  aL 

(Supreme  Cionrt.  Apellate  Divlalon,  First  Department   December  SO,  1909.) 

BB0KXB8  (S  68*)-OoifPENBATiOK— Whin  Eabhed. 

A  broker  employed  by  a  landlord  to  procure  a  tenant  who  procures  a 
tcmant  wbo  orally  agrees  to  ttae  conditions  imposed  1^  the  landlord.  Is  en- 
titled to  the  c<miml88ton,  tbou^  no  lease  Is  cocecnted  because  of  new  and 
imreasonable  terms  instated  on  by  the  landlord. 

[Ed.  Note — ^E*or  other  cases,  see  Brokers^  Cent  Dig.  {  95;  Dec.  Dig.  f 
68.*] 

McLaughlin  and  Ingraham,  JJ.,  dissenting. 
Appeal  from  Trial  Term,  New  York  County. 

Action  by  Leon  Tanenbaum  and  another,  copartners  doing  business 
under  the  firm  name  of  L-  Tanenbaum,  Strauss  &  Co.,  against  Abra- 
ham Boehm  and  another,  doing  business  under  the  firm  name  of  Boehm 
&  Coon.  From  a  judgment  for  plaintiffs  entered  on  a  directed  ver- 
dict, and  from  an  order  denying  a  new  trial,  defendants  appeal.  Af- 
firmed. 

Argued  before  INGRAHAM,  McLAUGHUN,  HOUGHTON. 
CLARKE,  and  SCOTT,  JJ.  

•For  oUi«r  c«aM  am  unw  topic  A  |  kuubsb  Id  Dec.  A  Am.  IHsb.  1907  to  dat«^  ft  R^'r  Inawwa 
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George  L.  Shearer  (Edward  W.  Hatch,  of  counsel),  for  appellants. 
Strouse  &  Strauss  (Ernest  Hall,  of  counsel,  and  Alex.  Strouse,  on 
the  brief),  for  respondents. 

CLARKE,  J.  This  is  the  second  trial  of  this  action.  Upon  the 
first  trial  both  sides,  at  the  close  of  the  case,  moved  for  the  direction 
of  a  verdict.  The  court  said : 

"I  will  grant  tbe  motion  of  tbe  defendants  dismissing  the  complaint  on  tli» 
merits.** 

Upon  appeal  (126'  App.  Div.  731,  111  N.  Y.  Supp.  185)  we  consid- 
ered the  case  as  if  the  court  had  directed  a  verdict  for  the  defendants, 
reversed  the  judgment,  and  ordered  a  new  trial.  In  our  opinion  we 
examined  the  facts,  and,  finding  that  there  was  no  dispute  of  what  had 
occurred  up  to  the  close  of  the  interview  between  the  owners,  the  pro- 
posed tenants,  th6  brokers,  and  the  several  counsel  on  the  14th  of  De- 
cember, 1905,  when  all  the  terms  proposed  by  the  defendants  had  been 
acceded  to  by  the  proposed  tenants  conceded  to  haiw  been  procured  by 
iht  plaintiffs,  and  the  parties  to  the  transaction  had  declared  the  terms 
accepted,  and  the  matter  closed,  and  had  shaken  hands,  held  thkt  the 
brokers*  work  was  done,  and  their  rights  established.  We  said :  • 

"The  right  of  the  broker  does  not  depend  apon  the  execution  of  the  com- 
pleted contract.  He  must  have  failed  to  have  brought  the  minds  of  the  parties 
leather.  I  think  the  record  establishes  the  fact  that  the  minds  of  the  par- 
ties did  meet  upon  every  term  and  condition  propounded  by  the  defendants, 
snd  that  both  parties  regarded  and  stated  that  the  transaction  was  then  and 
there  closed,  and  that  the  failure  to  subsequently  consummate  was  entirely  due 
to  the  defendants  propounding  new  and  unreasonable  terms  which  had  never 
been  dlsclo^  theretofore,  either  to  the  brokers  or  to  the  tenant  Tbe  brokers, 
having  done  all  that  they  were  required  to  do  had  earned  their  commisslonB."' 

The  learned  trial  court,  upon  the  second  trial,  at  the  close  of  the 
whole  case,  when  both  parties  had  moved  for  the  direction  of  a  ver- 
dict, deemed  that  the  law  of  the  case  had  been  settled  by  this  court, 
and  granted  the  motion  and  directed  a  verdict  for  the  plaintiffs.  The 
defendants  asked  to  go  to  the  jury  upon  all  the  questions  in  the  case,, 
and  upon  the  question  of  whether  the  minds  of  the  parties  met  upon 
an  agreement  of  lease  of  Aese  premises  and  duly  excepted  to  the  de- 
nial of  that  motion. 

It  does  not  seem  necessary  to  restate  the  facts  as  set  out  in  our  for- 
mer opinion.  The  learned  counsel  for  the  appellants  states  in  his  brief 
that: 

"All  of  tbe  foots  brought  out  at  tbe  first  trial,  as  summarized  in  the  pre- 
vailing opinion  handed  down  on  the  former  appeal,  were  established  at  tbe  sec- 
ond trial.** 

If,  then,  we  were  right  in  holding  that  at  the  close  of  the  interview 
on  the  14th  of  December  the  minds  of  the  parties  had  met  and  the 
brokers'  commissions  had  been  then  earned,  this  judgment  is  right,  be- 
cause the  somewhat  elaborated  testimony  in  this  record  of  what  oc- 
curred after  that  interview,  in  the  attempt  to  get  together  upon  the 
terms  of  the  formal  lease  which  was  to  be  executed,  in  the  course 
of  which  the  transaction  finally  failed  of  consummation  because  of 
new  and  unreasonable  terms  insisted  upon  by  the  counsel  of  the  de- 
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fendants  which  had  not  been  submitted  to  the  broker  or  to  the  proposed 
tenant,  cannot  affect  the  result. 

If  the  brokers,  upon  the  facts  in  this  case,  had  not  earned  their  com- 
missions, I  do  not  see  ho,w  brokers  would  be  entitled  to  commissions 
in  any  case  until  the  contract  evidencing  the  agreement  had  been 
sigfned,  sealed,  and  delivered.   I  do  not  understand  that  to  be  the  law. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs  to  the  respondents. 

HOUGHTON  and  SCOTT,  JJ.,  concur. 

McLaughlin,  J.  (dissenting).  I  dissent  for  the  reasons  stat- 
ed in  my  opinion  on  the  former  appeal  (126  App.  Div.  738,  111  N.  Y. 
Supp.  185),  and  also  for  the  reason  that,  as  it  seems  to  me,  but  one 
conclusion  can  be  drawn  from  the  evidence  adduced  at  the  trial  from 
which  the  present  appeal  is  taken,  viz.,  that  the  minds  of  the  proposed 
lessors  and  lessees  never  met  upon  terms  of  a  contract  of  lease,  and 
that  the  plaintiffs  did  not  procure  or  produce  ready  or  willing  to  exe- 
cute a  lease  upon  the  lessors'  terms,  for  which  reason  the  court  erred 
in  directing  a  verdict  in  favor  of  the  plaintiffs.  Both  of  the  parties  un- 
derstood, when  the  negotiations  for  a  lease  were  first  begun,  that  such 
negotiations  must  result  in  a  written  agreement  in  order  to  be  valid 
and  binding,   l^e  plaintiff  Tanenbaum  testified: 

"I  bnew  that  when  negotiation  for  a  lease  was  b^nn  it  mnst  ripen  Into  a 
written  agreement  in  order  to  be  Talid.  I  bnew,  when  these  negotiations 
were  being  conducted,  that,  In  order  that  Mr.  Hall  should  have  a  lease,  the 
nitlmate  agreement  of  the  parties  must  be  In  writing  and  executed  b/  them, 
and  I  have  never  known  a  lease  of  property  of  this  character  upon  which  a 
bnllding  was  to  be  erected  for  a  term  which  might  cover  65  years  h6\ng  exe- 
cuted that  rested  In  any  other  engagement  than  by  a  writing  betweep  the  par- 
ties to  make  It  valid.  *  *  *  Q.  Now,  at  that  time,  when  you  undertook  to 
get  a  tenant,  yon  understood  that  If  this  property  was  leased,  and  a  building 
erected  apon  it,  the  engagement  between  the  parties  would,  be  represented  in 
n  written  lease?  A.  Why  certainly,  expected  it  would  be." 

The  other  plaintiff,  Strauss,  testified : 

"Q.  You  Icnew,  when  you  took  up  the  subject  of  leasing  this  property,  that 
there  was  to  be  a  written  lease?  A.  Well.  I  always  took  that  for  granted, 
that  If  we  close  n^otlatlons  tJie  lease  Is  to  be  drawn  and  signed." 

One  of  the  defendants,  Thomas  R.  Hall,  testified : 

"Q.  Did  you  expect  that  your  engagement  that  you  should  make  between 
these  parties  when  yon  entered  nptm  your  n^otlattons  would  culminate  In  a 
written  Instroment?  A.  Tea." 

The  testimony  of  this  witness — and  he  is  corroborated  by  the  wit- 
ness Rogers — ^is  that  the  transaction  was  not  closed  at  the  interview 
of  December  14th.  On  the  contrary,  all  that  the  negotiations  had 
amounted  to  up  to  and  including  that  time  was  that  the  parties  had 
agreed  upon  certain  matters,  and  it  was  then  contemplated  that  the 
entire  arrangement  between  them  should  be  embodied  in  a  written 
lease,  which  would  necessarily  contain  provisions  as  to  several  sub- 
jects which  had  not  Uien  been  discussed,  and  that,  in  the  event  that 
the  parties  should  not  be  able  to  digree  as  to  all  of  the  provisi(ms  to  be 
inserted  in  the  lease,  the  transaction  would  not  be  closed. 
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At  the  interview  on  December  14th,  the  time  within  which  the  new 
building  was  to  be  erected  was  not  discussed,  and  yet  it  was  contem- 
plated this  was  to  be  one  of  the  provisions  contained  in  the  lease,  and 
also  a  provision  as  to  the  remedies  of  the  landlord  in  case  the  tenant 
failed  to  erect  the  building^  or  pay  the  rent  stipulated,  and  there  were 
also  other  provisions  necessarily  to  be  inserted  in  a  lease  of  this  char- 
acter. The  transaction  finally  fell  through  because  of  the  inability  to 
agree  as  to  what  the  landlord's  remedies  should  be  in  case  of  default 
on  the  part  of  the  tenant;  the  tenant's  attorney  insisting  that,  in  case 
of  the  failure  of  the  tenant  to  erect  the  building,  the  landlord's  rem- 
edy must  be  by  a  suit  in  ejectment,  while,  on  the  other  hand,  the  at- 
torney for  the  landlord  insisted  that  in  the  event  of  such  default  the 
landlord  should  be  entitled  to  summary  proceedings — a  material  differ- 
ence— because  in  the  one  case  the  possession  could  be  obtained  quick- 
ly, while  in  the  otiier  it  might  take  many  months  or  years. 

It  seems  to  me  therefore  the  court  erred  in  not  directing  a  verdict 
in  favor  of  the  defendants,  and  in  this  connection  attention  is  called 
to  the  case  of  Sherry  v.  Proal,  131  App.  Div.  7U,  116  N.  Y.  Supp. 
234,  recently  decided  by  this  a>urt,  and  which  would  seem  to  be  deci- 
sive of  the  question  here  presented. 

But  if  the  defendants  were  not  entitled  to  the  direction  of  a  verdict, 
then,  clearly,  when  all  of  the  evidence  is  considered,  the  case  should 
have  been  sent  to  the  jury  to  determine  whether  the  minds  of  the  par- 
ties met  at  the  conclusion  of  the  interview  on  December  14th  upon  a 
completed  agreement  of  lease.  The  question  whether  the  specific  de- 
tails, which  the  parties  at  that  time  did  agree  upon,  were  sufficient  to 
constitute  a  meeting  of  mind^  upon  all  the  essential  provisions  of  a 
lease,  was  one  of  fact,  as  to  which  the  defendants  were  entitled,  as 
requested,  to  have  the  jtiry  pass  upon.  If  the  direction  of  a  verdict 
for  the  plaintiffs  were  based  upon  the  theory  that  the  failure  of  the 
parties  to  agree  was  due  to  the  act  of  the  defendants  subsequent  to  the 
interview  of  December  14th,  in  imposing  new  and  unreasonable  terms, 
then  it  was  for  the  jury  to  say  whether  such  proposed  terms  were  un- 
reasonable. 

I  am  of  the  opinion  the  judgment  and  order  appealed  from  should 
be  reversed,  and  a  new  trisu  ordered,  with  costs  to  appellants  to  abide 
the  event. 

INGRAHAM,  J.,  concurs. 


PSK>PLB  ex  rel.  MCCARTHY  v.  BINGHAM,  PoUm  ComT. 

{Snpreme  Conrt,  An>eUate  Dtvlsltm,  First  D^rtment.   December  30,  1900.) 

L  HnifxoiFAZ.  CoBPoaiLxiONS  d  185*)— Pouci  DEPAsnfiifT— Tbxa£  of  Ghaboeb 
—Notice. 

Under  a  rule  of  the  police  department  regnlrlng  tbat  notice  of  trial 
of  charges  against  a  policeman  shall  be  served  not  lees  than  48  hours  be- 
fore trial,  and  containing  an  exception  that  shorter  notice  may  be  given 
to  take  the  testimony  of  nonresident  witnesses,  taking  testimony  of  resi- 
dent witnesses  lu  a  short-notice  trial  and  refusii^  an  adjournment  after 
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hearing  the  testimony  of  the  nonresident  witnesses  1b  fatal  to  the  proceed- 
ings. 

[Ed.  Note. — ^For  other  cases,  see  Moniclpal  Corporations.  Gent  Dig.  | 
498;  Dec.  Die.  1 18B.*] 

2.  MuniCIPAL  COBPOBATIONS  (|  186*)— PoUCB  DBPABIHEin^TBIAL  Or  CUASQEA 

—Notice. 

That  in  Euch  case  the  defendant  was  thereafter  granted  an  adjoanunent 
and  permission  given  htm  to  Introduce  any  testimony  be  might  desire  did 
not  validate  the  proceedings. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  I 
498;  Dec.  Dig.  i  185.*] 

Certiorari  by  the  People,  on  the  relation  of  Charles  J.  McCarthy, 

against  Theodore  A.  Bingham,  Police  Commissioner,  to  review  the  de- 
cision of  the  defendant  fining  relator.  Determination  anntilled,  and 
fine  remitted. 

Argued  before  INGRAHAM,  McLAUGHLIN,  LAUGHLIN, 
HOUGHTON,  and  SCOTT.  JJ. 

Grant  &  Rouse,  for  relator. 
Theodore  Connoly,  for  defendant. 

PER  CURIAM.  Relator  was  a  policeman  of  the  city  of  New  York, 
and  charges  were  preferred  against  him  which  were  served  only  36 
hours  before  the  time  of  hearing.  Rule  36g  of  the  police  department 
requires  that  notice  of  trial  shall  be  served  not  less  than  48  hours  be- 
fore the  hour  of  trial,  exclusive  of  Sundays,  legal  holidays,  and  half- 
holidays.  The  defendant  when  arraigned  for  trial  asked  for  an  ad- 
journment, which  was  denied. 

Failure  to  give  the  prescribed  notice  is  fatal  to  the  proceeding.  Peo- 
ple ex  rel.  Jordan  v.  Martin,  152  N.  Y.  311,  46  N.  E.  484;  People  ex 
re!.  Clancey  v,  Bingham,  123  App.  Div.  226,  107  N.  Y.  Supp.  1063. 
There  is  an  exception  prescribed  by  this  same  rule,  and  shorter  notice 
may  be  given  where  witnesses  reside  out  of  the  state,  or  are  remote  from 
the  place  of  trial,  or,  by  reason  of  sickness  or  other  pressing  cause, 
cannot  attend  at  a  later  day  without  great  personal  detriment  or  in- 
convenience. But  only  the  testimony  of  such  witnesses  may  be  taken 
on  such  shorter  notice. 

In  the  present  case  not  only  was  the  testimony  of  the  two  nonresi- 
dent witnesses  taken,  but  the  trial  was  continued  by  taking  the  testi- 
mony of  resident  witnesses  without  showing  that  it  was  necessary  to 
take  their  evidence  within  such  shorter  time.  In  effect  therefore  the 
trial  was  had  on  insufficient  notice,  and  it  does  not  help  the  defendant 
that  thereafter  the  relator  was  granted  an  adjournment  and  an  op- 
portunity to  present  such  evidence  as  he  might  desire.  His  rights  had 
been  fatally  violated,  and  what  thereafter  transpired  did  not  cure  the 
violation. 

The  determination  of  the  defendant  must  be  annulled,  and  the  re- 
lator's fine  remitted,  with  $10  costs  and  disbursements. 
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AMERICAN  HKCHANOB  NAT.  BANK  v.  OOUBERT  et  bL 
(Snpreme  Court,  Appellate  DlTlslon,  First  Department.   December  1900.) 

1.  IirjvKonoir  9  148*)— iRJUNonoir  Bond— GoNffmucnoN. 

In  an  action  to  recover  stock,  plaintiff  obtained  an  Injunction  restrain- 
ing the  transfer  of  the  stock  by  defmdant,  and  the  Injunction  order  re- 
quired plaintiff  to  file  an  nndertaklng  agreeing  to  Indemnify  defendant 
•from  all  damage,  loss,  etc.,  and  as  security  for  the  amonnt  of  indebted- 
ness claimed  to  be  due  defendant  and  for  which  it  claimed  to  bold  the 
stock  as  collateral.  The  undertaking  given  In  reciting  the  condlttona 
omitted  the  word  "and"  contained  In  the  order  before  the  words  "as  se- 
curity for,"  etc.  The  andertaklng  recited  that  It  was  given  pursuant  to 
the  order.  Held,  that  tlM  ndertaklng  was  to  be  constrned  as  If  the  word 
"and"  wen  Inserted  theniB. 

[Ed.  Note.— For  other  caoei,  see  Injunction,  Cent  Dig.  |  828;  Dea  Die 
i  !«.•] 

2.  iHJxnvcnoir  (|  148*)— Injunotion  Bond— Scopk  or  Umdkbtakzko. 

Code  ClT.  Ptoc.  S  620,  provides  that,  where  apeclal  provision  Is  not  made 
for  security  to  be  given  on  an  injunction,  the  applicant  must  give  an  un- 
dertakli^  to  the  effect  that  he  wlU  pay  to  the  party  enjoined  such  dam- 
ages as  he  may  sustain  by  reason  of  the  lojunctlon.  Held,  that  where, 
in  au  action  to  recover  corporate  stock  held  by  defendant,  plaintiff  ob- 
tained an  lojunctlon  restraining  transfer  of  the  stoA,  the  court  had  au- 
thority to  require  plaintlfTs  bond  to  be  conditioned  to  pay  the  Indebted- 
ness claimed  to  be  due  by  defendant,  and  for  whic^  It  claimed  to  hold  the 
stock  as  collateral. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent  Dig.  |  828 ;  Dec.  Dig. 

1 14a*] 

8.  ApPEAI,  and  EBBOB  (J  909*)— PBBSUMPTIONS. 

Where  the  facts  on  whldi  the  trial  court' ordered  an  Injunction  are  not 
contained  in  the  record  on  appeal.  It  will  be  presumed  that  they  were  suf- 
ficient to  authorize  the  coort  to  require  the  omdlttonB  In  the  undertaking 
given  by  plaintiff. 

[Ed.  Note.— For  other  cases,  see  AK>eal  and  Error,  Cent  Dig.  |  SOTS ; 
Dec.  Dlg.^S  900.*] 

4.  lajinionoH  d  236*)— iNjuHonoM  Bohd— Iubiuit  of  Suurrr. 

Where  the  principal  In  an  Injunction  bond  bad  the  bmettt  of  the  In- 
junction order  and  accepted  the  terms  imposed  aa  to  the  conditions  of  the 
undertaking,  botti  principal  and  surety  are  bound  ttaer^y. 

[Ed.  Note.— For  other  cases,  see  Injunction,  Cwt  Dig.  S  B29;  Dec  D^. 
f  286.*] 

6.  Injunction  (i  235*>— Injunction  Bond— Liabilitt  or  Subbtt— Aoobuai. 

OF  LIABILTIT. 

Liability  on  an  injunction  bond  accrued  on  the  dismissal  of  the  com- 
plaint in  the  injunction  suit 

[Ed.  Not&— For  other  cases,  see  Injunction,  Cent  Dig.  |  034 ;  Dec,  Dig. 
1236.*] 

Ok  Injunction  (S  244*)— Injunction  Bond— Daicaobs. 

Code  Civ.  Proc  i  623,  provides  that  damages  sustained  by  an  injunc- 
tion may  be  determined  by  the  court  or  referee  or  otherwise  as  the  court 
shall  direct,  and  that  the  dedalon  shall  be  conclusive.  Section  625  pro- 
vides that,  where  the  damages  have  been  ascertained  as  previously  pre- 
scribed, any  person  entitled  to  the  benefit  of  an  undertaking  may  bring 
an  action  thereon.  Plaintiff  sued  to  recover  corporate  stock,  and  obtained 
an  Injunction  restraining  Its  transfer,  and  the  undertaking  ^ven  by  plabi- 
tlff  was  conditioned  to  pay  damages  and  as  security  for  the  indebtedne^ 
claimed  to  be  due  to  defendant  and  for  which  It  claimed  to  hold  the  stock 
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as  collateral.  Held,  that  defendant  was  entitled  to  maintain  an  action  on 
tbe  bond  without  first  having  damages  assessed  ander  section  823,  since 
the  court  bad  no  authority  to  determine  the  amount  of  the  Ind^tedness 
u  wcurlty  for  wblcb  defendant  held  the  itodc,  and  he  was  not  obliged 
to  api^y  for  the  assessmoit  of  part  of  hla  damages  under  section  823. 

[Ed.  Not&— For  other  cases,  see  Injonctlon,  Cent  Dig.  I  561;  Dec  Dig. 
I  244.*] 

7.  FlXADUTG  (I  8*)— AlXEQATIONS— CORCLTTBIOna  AND  FACTB. 

Code  ClT.  Proa  |  584,  provides  that,  where  a  canse  of  action  Is  founded 
on  an  Instrument  for  the  payment  of  money,  a  party  may  set  forth  a  copy 
of  the  Instrument,  and  state  that  there  Is  due  to  him  thereon  a  specified 
sum.  Held  that,  except  In  a  case  where  the  action  is  on  an  Instrument  as 
provided  for  In  the  statute,  an  all^r^tlon  that  defendant  Is  Indebted  to 
plaintiff  In  a  certain  sum  of  money  la  a  mere  conclnskm,  and  la  not  aided 
by  allegations  that  the  Indebtedness  is  ova*  a  cwtaln  credit  or  that  se- 
curity Is  held  therefor. 

[Ed.  Note.— For  other  caaea,  see  Pleading,  Cent  Dig.  1  15:  Dec  DIs> 

8  a*] 

&  Pleading  <|  214*)— DEMuaBEB— Facts  Aduitted. 

Conclusions  of  law  are  not  admitted  by  a  demurrw. 
[Ed.  NoCor— For  other  cases,  see  Pleading,  Cent  Dig.  |  527;  Dec  Dig. 
f  214*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  American  Exchange  National  Bank  against  Auguste 
A.  Goubert  and  another.  Appeal  by  plaintiff  from  a  judgment  sus- 
taining a  demurrer  to  the  complaint.  Affirmed. 

Argued  before  INGRAHAM,  McLAUGHLIN,  I*AUGHUN. 
HOUGHTON,  and  SCOTT.  JJ. 

.  Joseph  M.  Hartfield,  for  appellant. 
George  E.  Morgan,  for  respondents. 

LAUGHLIN,  J.  The  plaintiff  attempted  in  the  complaint  to  allege 
two  separate  causes  of  action.  The  first  count  is  on  an  ^undertaking 
given  by  the  defendant  Goubert,  as  principal,  and  the  defendant  surety 
company,  as  surety,  in  an  action  in  the  Supreme  Court  by  Goubert 
against  the  plaintiff  to  recover  100 — stated  in  order  pursuant  to  which 
undertaking  was  given  to  be  400 — shares  of  the  capital  stodc  and  the 
certificate  therefor  of  the  Goubert  Manufacturing  Company  which 
the  defendant  in  that  action,  the  plaintiff  in  this,  claimed  to  hold  as  col- 
lateral security  for  the  payment  of  certain  indebtedness  from  Goubert 
to  it.  During  the  pendency  of  that  action  the  plaintiff  therein  applied, 
on  notice,  for  an  mjunction  order,  restraining  the  defendant  therein 
from  selling,  transferring,  or  in  any  manner  disposing  of  the  stock. 
Affidavits  were  read  in  opposition  to  the  motion,  and  the  court 
made  an  order  granting  the  application  "only  upon  condition  that  the 
plaintiff,  within  10  days  from  the  date  hereof,  file  an  undertaking,  with 
sureties  to  be  approved  by  this  court,  in  the  sum  of  one  thousand  five 
hundred  ($1,500)  dollars,  agreeing  to  indemnify  and  hold  the  defend- 
ant, the  American  Exchange  National  Bank,  harmless  from  any  and 
all  damage,  interest,  cost,  or  other  expenses  by  reason  of,  or  growing 
out  of,  the  issuance  or  continuance  of  the  injunction,  and  as  security 
for  the  amount  of  indebtedness  claimed  to  be  due  to  the  defendant, 
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and  for  which  it  claims  to  hold  said  certificate  of  stock  as  collateral." 
The  order  further  provided  that  unless  the  plaintiff  gave  such  under- 
taking within  10  days,  with  sureties  approved  by  the  court,  and 
served  the  same  with  notice  of  allowance  thereof  upon  the  attorney  for 
the  defendant,  "that  this  motion  be  in  all  respects  denied."  The  un- 
dertaking in  question  was  thereupon  given  pursuant  to  that  order,  but 
in  reciting  the  condition  of  the  undertaking  the  word  "and"  contained 
in  the  order  before  the  words  "as  security  for  the  amount  of  indebted- 
ness" was  omitted.  The  undertaking,  however,  rcfcites,  in  effect,  that 
it  was  given  pursuant  to  said  order.  We  are  of  opinion,  therefore, 
that  the  undertaking  is  to  be  construed  in  the  light  of  the  order,  the 
same  as  if  the  word  "and"  were  inserted  therein.  Sonnebom  v.  Lib- 
bey,  103  N.  Y.  539,  550,  7  N.  E.  813 ;  Elmendorf  v.  Lansing,  5  Cow. 
468;  Ryan  v.  Webb,  39  Hun,  435;  Waldron  v.  Willard.'17  N.  Y. 
466;  Sanger  v.  Miner,  54  App.  Div.  54,  66  N.  Y.  Supp.  282. 

The  learned  counsel  for  the  respondents  contends  that,  even  though 
the  undertaking  should  be  construed  with  the  order,  still  it  should  be 
regarded  as  a  statutory  undertaking,  given  pursuant  to  the  provisions 
of  section  620  of  the  Code  of  Civil  Procedure,  and  that  the  provision 
of  the  undertaking  to  the  effect  that  it  is  given  as  security  for  the  in- 
debtedness should  be  regarded  as  surplusage.  This  claim  is  made  upon 
the  theory  that,  on  an  application  for  an  injunction,  the  court  is  pow- 
erless to  require  any  undertaking  other  than  that  required  by  the  stat- 
ute, and  the  case  of  Palmer  v.  Foley,  71  N.  Y.  106,  is  cited  as  author- 
ity therefor.  That  decision  merely  states  the  general  rule  Aat  statu- 
tory undertakings  must  conform  to  the  statute,  and  the  case  of  Bein 
V.  Heath,  \%  How.  168,  IS  U  Ed.  939,  which  relates  to  the  authority 
of  the  federal  courts  in  requiring  undertakings,  is  therein  cited,  but  it 
is  not  controlling  here.  Of  course,  where  the  court  merely  grants  an 
injunction  and  fixes  the  amount  of  the  undertaking,  the  statute  pre- 
scribes the  form  of  the  undertaking,  but  a  party  is  not  entitled  to  a 
temporary  injunction  as  matter  of  right,  at  least  not  in  all  cases,  and 
it  is  competent  for  the  court  to  grant  or  withhold  the  injunction  in  its 
discretion.  The  facts  presented  to  the  court  upon  which  the  order 
was  granted  are  not  rantained  in  the  record,  and  it  must  be  assumed 
that  they  were  sufllicient  to  authorize  the  court  to  require  the  under- 
taking in  this  form,  if  it  was  competent  for  the  court  in  any  case  to 
require  such  an  undertaking.  We  are  of  opinion  that  in  a  proper  case 
the  court  may  require,  as  a  condition  of  granting  an  injunction,  that 
the  party  who  asks  for  it  shall  give  an  undertakmg  to  pay  the  claim 
made  against  him  by  the  adverse  party,  and  which  may  be  affected  by 
the  injunction.  Such  evidently  was  the  intention  of  the  court  in  the 
case  at  bar.  The  principal  has  had  the  benefit  of  the  injunction  order, 
and,  having  accepted  the  terms  imposed  by  the  court,  both  principal 
and  surety  are  bound.  Goodwin  v.  Bunzl,  6  Civ.  Proc.  R.  226.  It 
has  been  finally  determined  by  a  dismissal  of  the  complaint  in  the  oth- 
er action  that  the  plaintiff  therein  was  not  entitled  to  the  injunction, 
and  therefore  a  liability  on  the  undertaking  has  accrued. 

It  is  also  contended  that  it  was  incumbent  on  the  plaintiff  to  show 
an  assessment  of  his  damages  pursuant  to  the  provisions  of  section  623 
of  the  Code  of  Civil  Procedure  before  an  action  can  be  maintained 
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therefor  by  virtue  of  the  provisions  of  section  625  of  the  same  Code. 
In  this  case,  however,  the  court  had  no  authority,  pursuant  to  the  pro- 
visions of  those  sections  of  the  Code,  to  determine  the  amount  of  the 
indebtedness  as  security  for  which  the  plaintiff  held  the  stock.  The 
undertaking  is  something  more  than  a  statutory  undertaking,  and  cre- 
ated a  liability  enforceable  pursuant  to  the  principles  of  the  common 
law.  Toles  v.  Adee,  84  N.  Y.  223;  Ryan  v.  Webb,  supra;  Goodwin 
V.  Bunzl,  supra. 

The  amount  of  the  indebtedness  to  -secure  whidi  the  undertaking 
was  given  has  not  been  judicially  determined.  It  is  therefore  neces- 
sary for  the  plaintiff  to  establish  it  in  this  action.  The  allegation  of 
the  first  count  of  the  complaint  with  respect  thereto  is :  ' 

"Tbat  tbe  amount  of  indebtedness  for  which  said  stock  was  originally  de- 
posited was  tbe  sum  of  $2,S00,  with  Interest  from  September  1,  1906,  subject 
to  a  credit  of  $251.16  paid  October  3,  1906." 

We  are  of  opinion  that  this  allegation  is,  in  effect,  a  legal  conclu- 
sion with  respect  to  the  indebtedness,  and  does  not  state  the  facts 
upon  which  the  conclusion  is  based.  Manifestly  a  ccmplaint  that  the 
-defendant  is  indebted  to  the  plaintiff  in  a  certain  sum  of  money  unless 
the  action  is  based  on  an  instrument  in  writing  for  the  payment  of 
money,  in  which  case  this  form  of  pleading  if  the  instrument  be  set 
forth  is  perhaps  authorized.  (Code  Civ.  Proc  ■§  534),  would  be  insuffi- 
cient, and  sudi  a  complaint  is  not  aided  by  the  fact  that  it  is  alleged 
that  this  indebtedness  is  over  and  above  a  certain  credit,  or  that  se- 
curity was  held  therefor,  or  that  such  security  has  been  applied  on  the 
indebtedness,  and  leaves  a  specified  balance,  Abbott's  Trial  Brief  on 
Pleadings,  §§  273,  915;  Bailey  v.  Richmond,  49  N.  Y.  Super.  Ct  619; 
Tate  V.  American  Woolen  Co.,  114  App..  Div.  106,  99  N.  Y.  Supp. 
678 ;  Sampson  v.  Grand  Rapids  School  Co.,  55  App.  Div.  163,  66  N. 
Y.  Supp.  815.  If  it  had  been  alleged  that  the  indebtedness  was  for 
goods  sold  and  delivered,  a  contract  obligation  would  have  been  suffi- 
ciently stated  (Allen  v.  Patterson,  7  N.  Y.  476,  57  Am.  Dec.  542),  but 
here  no  fact  is  stated,  and  the  plaintiff  may  be  proceeding  on  an  en- 
tirely erroneous  view  of  the  law  in  stating  that  defendant  Goubert  is 
indebted  to  it 

Inasmuch  as  conclusions  of  law  are  not  admitted  by  demurrer,  we 
are  of  opinion  that  the  first  cause  of  action  for  the  reasons  stated  is 
insufficient 

The  second  cause  of  action  is  equally  defective.  It  purports  to  be 
for  the  damages  sustained  in  interest,  costs,  and  other  expenses  to 
which  the  plaintiff  has  been  put  in  consequence  of  the  injunction  order. 
The  plaintiff  fails  to  allege  the  amount  of  any  of  these  items,  other 
than  by  stating  that  the  defendants  "are  indebted  to  the  plaintiff  in 
the  sum  of  $1,500  therefor."  The  second  cause  of  action,  therefore, 
is  likewise  insufficient.  Whether  the  plaintiff  could  in  any  event  main- 
tain an  action  on  the  undertaking,  if  it  were  a  simple  statutory  under- 
taking on  granting  an  injunction  without  having  its  damages  assessed 
pursuant  to  the  provisions  of  the  Code  of  Civil  Procedure,  need  not  be 
decided,  for  we  are  of  opinion  that  the  total  liability  on  the  undertak- 
ing may  be  determined  in  this  action,  and  that  the  plaintiff  was  not 
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obliged  to  apply  to  the  court  to  have  part  of  the  damages  assessed 
pursuant  to  the  provisions  of  the  Code  of  Civil  Procedure,  and  then 
bring  separate  actions. 

It  follows,  therefore,  that  the  interlocutory  judgment  should  be  af- 
firmed, with  costs,  but  with  leave  .to  appellant  to  amend  his  complaint 
on  payment  of  the  costs  of  this  appeal  and  of  the  demurrer. 

INGRAHAM,  McLAUGHLIN,  and  SCOTT,  JJ.,  concur. 

HOUGHTON,  J.  I  concur  on  the  ground  that  the  undertaking 
ihould  not  be  construed  as  securing  the  indebtedness  for  which  the 
security  was  pledged. 


BITTQBMAN  v.  WEINSTBIN  et  aL  * 

(Supreme  Goar^  Ai^nate  XiMAoa,  First  Department  December  80,  1909.) 

Judgment  (}  109*)— DErAUi.T— Bkoaoeuent  of  Codnsbl. 

Where  an  action  was  adjourned  five  days  to  enable  counsel  to  conclude 
an  engagement  on  wbich  he  was  then  occupied,  and  on  tbe  termination  of 
that  engagement,  one  day  before  the  day  set  for  trial,  counsel  entered  Into 
other  ei^agem«it8,  sending  a  clerk  to  adjourn  the  trial  again,  the  refusal 
to  adjourn  and  the  entry  of  default  were  proper,  especially  where  the 
issue  raised  was  a  sbnple  one  and  could  have  readily  t>een  tried  by  other 
counsel. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Dec.  Dig.  1 109.*] 

Appeal  from  Special  Term,  New  York  County. 

Suit  by  Theodore  Bittennan  against  Julius  Weinstein  and  others. 
From  an  order  granting  a  motion  to  vacate  and  set  aside  defendants' 
default,  plaintiff  appeals.  Reversed. 

Argued  before  INGRAHAM,  McLAUGHLIN,  HOUGHTON, 
CLARKE,  and  SCOTT,  JJ. 

Edward  W.  S.  Johnstone,  for  appellant 
J.  H.  San,  for  respondents. 

PER  CURIAM.  Plaintiff  appeals  from  an  order  opening  defend- 
ants* default  The  action  is  to  foreclose  a  mortgage,  it  being  sought 
incidentally  to  hold  the  respondent  Weinstein  upon  a  written  guar- 
anty to  pay  any  deficiency.  His  answer  is  obviously  sham,  except,  per- 
haps, that  he  sufficiently  denies  due  notice  of  default  and  a  waiver  of 
further  notice.  The  action  came  on  for  trial  on  June  16,  1909,  and 
was  adjourned  until  June  22d,  to  enable  the  respondent's  counsel  to 
conclude  an  engagement  upon  which  he  was  then  occupied.  That  en- 
gagement terminated  on  June  21st,  when  counsel  should  have  held 
himself  prepared  to  enter  upon  the  trial  of  this  action.  Instead  of 
doing  that,  he  entered  upon  other  engagements,  sending  a  clerk  to 
procure  a  furtjier  adjournment  of  this  action.  The  court  very  prop- 
erly refused  to  further  adjourn  it,  and  respondent's  default  was  taken. 
The  course  pursued  by  defendant  was  nothing  short  of  trifling  with 
the  court,  especially  as  the  only  issue  raised  by  defendant's  answer  was 
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an  extremely  simple  one,  and  other  counsel  could  have  easily  been 
procured  to  try  it.  The  facts  much  resemble  those  in  Carruth  v.  Ros- 
enthal, 124  App.  EHv.  670,  109  N.  Y.  Supp.  337,  where  a  default  was 
suffered  by  tiie  same  counsel,  who  defaulted  in  the  court  below  in  the 
present  case,  and  an  order  opening  his  de&ult  was  reversed  on  ap- 
peal. 

The  order  appealed  from  is  reversed,  with  $10  costs  and  disburse- 
ments, and  the  motion  denied,  with  $10  a>sts. 


ANTHONT  T.  MOORB  ft  MUXOEB  CO. 
(Snpreme  Court,  Appellate  DItIsIod,  First  Deiiartment   DecemBer  80,  1909.) 

1.  Damaqes  (II  lao,  17S*)— Bruoh  or  Cohtuoi— MEAauai  of  Dahaqbs. 

The  measure  of  damages  for  breach  of  contract  binding  one  to  bnllil  a 
body  and  place  It  on  an  automobile  cbasslB  fnmlsbed  by  another,  and  to 
furnish  other  materials  and  make  repairs  on  the  machine.  Is  the  reason- 
nble  cost  of  making  the  work  and  materials  conform  to  the  contract;  and 
erldence  of  the  value  of  the  chassis  and  of  the  value  of  the  machine  after 
the  work  contracted  for  had  been  performed  is  Inadmissible. 

[Ed.  Note. — For  other  cases,  see  Damages,  Cent.  Dig.  H  291-80S,  468- 
471 ;  Dec.  Dig.  U  120,  175.*] 

2,  Dahaqbs  d  68*)— Intebebt— Bbkach  or  ConTuoi^nnuQuiDATBD  Dah- 

AOES. 

Interest  Is  not  allowable  on  unliquidated  damages  for  breach  of  con- 
tract, not  ascertainable  by  computation  or  otherwise  by  the  party  guilty 
of  the  breach. 

[Ed.  Note. — For  other  cases,  see  Damages,  Cent.  Dig.  S|  141-143:  Dec. 
Dig.  I  OS.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Nicholas  W.  Anthony  against  the  Moore  &  Munger 
Company.  From  a  judgment  for  plaintiff,  and  from  an  order  denying 
a  new  trial,  defendant  appeals.  Reversed,  and  new  trial  ordered. 

Argued  before  INGRAHAM,  McUVUGHUN,  HOUGHTON, 
CLARKE,  and  SCOTT,  JJ. 

L.  E.  Warren,  for  appellant. 
Herbert  Noble,  for  respondent 

McLaughlin,  J.  The  plalmiff  owned  an  automobile  chassis, 
and  the  defendant,  for  a  stipulated  consideration,  agreed  to  build  and 
place  upon  it  a  body  within  a  stated  time ;  also  to  furnish  other  ma- 
terials  and  make  certain  repairs.  Tlie  complaint  alleges  that  the  de- 
fendant failed  to  construct  the  body  within  the  time  agreed  upon,  and 
that  the  work  and  materials  furnished  were  of  inferior  quality,  and 
that  the  repairs  were  not  properly  made,  to  plaintiff's  damage  in  the 
sum  of  $15,000.  The  plaintiff  had  a  verdict  of  $2,923,  with  interest, 
and  from  the  judgment  entered  thereon  and  an  order  denying  a  mo- 
tion for  a  new  trial  defendant  appeals. 

At  the  trial  the  plaintiff  was  permitted  against  (fefendant*s  objec- 
tion and  exception  to  introduce  testimony  for  the  purpose  of  showing 
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what  the  value  of  the  automobile  actuaHy  was  when  delivered  to  him 
by  the  defendant  and  what  it  would  have  been  if  the  work  and  mate- 
rials contracted  for  had  all  been  prc^rly  done  and  furnished,  claim- 
ing as  his  damage,  aside  fr<»n  the  question  of  delay,  the  difference 
between  these  two  amounts.  Hie  court  also  charged  in  submitting 
the  case  to  the  jury  (to  which  the  defendant  excepted): 

"If,  bowerer,  yoa  brilere  tbat  tbe  work  wblch  the  detfendant  had  agreed  to 
do  was  not  workmanlike  or  that  the  materlalB  were  DOt  aa  agreed,  or  both.  In 
some  or  all  of  the  matters  claimed  by  the  plalntltr,  he  wonld  be  entitled  to 
your  verdict  In  an  amoant  which  wonld  fairly  and  reasonably  represent  the 
difference  between  the  value  of  the  antdmobUe  as  It  was  when  the  defendant 
d^ivered  It  to  the  plalntlfl  «t  tbe  end  of  Decen^r,  1906,  and  what  Its  valne 
would  bare  been  If  the  agreed  work  bad  been  properly  done." 

Such  testimony  was  improperly  admitted,  and  the  instructions  were 
erroneous.  Had  the  defendant  contracted  to  build  an  automobile, 
this  would  have  been  the  proper  measure  of  damage,  but  that  was  not 
the  contract.  What  the  defendant  agreed  to  do  was  to  build  a  body 
and  place  it  upon  a  chassis  furnished  by  the  plaintiff,  and  also  to  fur- 
nish other  materials  and  make  certain  repairs  upon  the  machine.  The 
plaintiff  in  his  complaint  alleged  that  the  chassis  which  he  furnished 
to  the  defendant  was  worth  $12,000,  and,  if  the  defendant  had  per- 
formed its  contract,  then  the  machine  would  have  been  worth  $15,- 
000.  So  far  as  the  defendant  failed  to  furnish  the  new  body  and  oth- 
er materials  according  to  the  specifications,  the  plaintiff  was  entitled 
to  a  recovery  which  would  leave  him  as  well  off  as  he  would  have  been 
had  the  contract  been  fully  performed.  The  true  measure  of  damage, 
therefore,  whidi  would  bring  about  this  result,  was  the  a>st  and  ex- 
pense reasonably  necessary  to  make  the  work  and  materials  conform  to 
the  requirements  of  tfie  contract.  13  Cyc.  159 ;  Maloney  v.  Brady  (Com. 
PL)  18  N.  Y.  Supp.  757 ;  Stillwell  Mfg.  Co.  v.  Phelps,  130  U.  S.  320, 
9  Sup.  Ct.  601,  3S  L.  Ed.  1035.  The  value  of  the  chassis  had  nothing 
to  do  with  this,  and  it  was  error  to  admit  evidence  as  to  the  value  of 
the  machine  after  the  top  had  been  placed  upon  it  and  the  repairs 
made,  and  make  that  value  the-basis  in  estimating  the  damage.  Moni- 
tor Milk  Pan  Co.  v.  Remington,  109  N.  Y.  143,  16  N.  E.  48. 

The  court  also  erred  in  charging  the  jury  that  the  plaintiff  was  en- 
titled to  interest  The  damages  were  unliquidated,  and  there  was  no 
means  accessible  to  the  defendant  of  ascertaining,  by  computation  or 
otherwise,  the  precise  amount  to  which  the  plaintiff  was  entitled.  In 
such  cases  interest  is  not  allowable.  Gray  v.  Central  R.  R.  of  New  Jer- 
sey, 157  N.  Y.  483,  62  N.  E.  555;  Mansfield  v.  N..Y.  C.  &  H.  R.  R. 
Co..  114  N.  Y.  331.  21  N.  E.  735,  1037,  4  L.  R.  A.  566;  Delafield  v. 
Village  of  Westfield,  41  App.  Div.  24,  58  N.  Y.  Supp.  277,  affirmed 
169  N.  Y.  682,  62  N.  E.  1095. 

The  judgment  and  order  appealed  from  must  therefore  be  reversed 
and  a  new  trial  ordered,  with  costs  to  appellant  to  abide  the  event.  All 
concur. 
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MOORB  et  al.  t.  MOORB. 
(Supreme  Court,  Appellate  DIvisioD,  Third  Department:   January  7,  1910.) 

On  motion  for  reargtunent.  Denied. 

For  former  opinion,  see  119  N.  Y.  Supp.  108, 

PER  CURIAM.  This  motion  is  based  on  a  misconception  of  our 
former  decision.  We  held  that  the  conclusion  of  the  referee  tliat  the 
deed  was  an  absolute  conveyance  was  against  the  clear  weight  of  evi- 
dence, and  that  the  plaintiffs  were  entitled  to  an  unqualified  reversal 
of  the  judgment.  They  were  willing,  howler,  that  the  deed  might 
stand  as  security,  and,  while  expressly  refraining  from  requiring  such 
a  disposition  of  the  case,  we  permitted  the  defendant  to  consent  there- 
to, if  he  preferred  such  a  disposition  to  a  reversal  of  the  judgment. 
That  permission  was  for  his  benefit,  and  his  unwillingness  to  give  such 
consent  does  not  affect  the  plaintiffs*  right  to  a  reversal  of  the  judg- 
ment for  the  reasons  stated  m  the  opinion. 

The  motion  for  a  reargument  is  therefore  denied. 


O'HARB  V.  (yBOURKB  ENGlNEEBiyO  CONSTT.  GO. 

(Supreme  Court,  Appellate  Division,  First  Department   December  30,  1900.) 

1  Mabteb  ahd  Sebvaitt  a  288*)— CoNTBiBTrrosr  Nbouoercb— Qoino  into 
VvBAWK  Place. 

An  employ^  who  voluntarily  places  himself  in  a  dangerous  i)otition, 
where  he  was  not  required  to  &e  In  the  performance  of  hia  work,  cannot 
recover  for  injuries  caused  by  such  unsafe  position. 

[Ed.  Note.— For  other  caaes,  see  Master  and  Servant,  Gent  Dig.  H  TOZ, 
'  70S;  Dec  Dig.  {  233.*] 

2.  HASTBB  and  SIBVANT  (I  281*)— iNJUBUES-nAcnONS-SUFnCIENCT  OF  Bvi- 
DKNCB-O>NTBIBUT0BT  NeOLIOENCE. 

In  a  servant's  action  for  injuries  by  having  his  band  caught  in  a  cable 
while  attempting  to  prevent  himself  .from  being  thrown  from  a  hoist 
platform  because  of  the  vibration  of  the  platform  when  the  bolst  uia- 
chlnery  was  set  in  motion,  evidence  held  to  show  that  plaintiff  volun- 
tarily placed  himself  In  a  position  on  the  platform  not  Intended  for  em- 
ployte,  so  as  to  cause  bis  nijurles  without  defendant's  -negligence. 

[Ed.  Note. — For  other  cases,  see  Blaster  and  S^ant,  Dec  Dig.  |  281.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Owen  O'Hare  against  the  O'Rourke  Engineering  Con- 
struction Company.  .  From  a  judgment  for  plaintiff  and  an  order  de- 
nying a  new  trial,  defendant  appeals.  Reversed,  and  new  trial  ordered. 

Argued  before  PATTERSON,  P.  J.,  and  LAUGHI.IN,  CLARKE, 
INGRAHAM,  and  SCOTT,  JJ. 

Bertrand     Pettigrew,  for  appellant. 
M.  L,.  Alalevinsky,  for  respondent. 

INGRAHAM,  J.  The  action  was  brought  to  recover  for  personal 
injuries;  the  plaintiff  being  an  engineer  employed  by  the  defendant  to 
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operate  an  electrical  hoist.  The  complaint  alleges  that  the  plaintiff 
while  engaged  in  the  course  of  his  duties  upon  a  platform  usei  by  the 
defendant  was,  by  reason  df  the  said  platform  being  set  in  motion  and 
by  reason  of  the  violent  jarring  and  vibration  of  said  platform  while  in 
motion,  forced  or  thrown  against  one  of  the  posts  or  uprights,  and,  in 
endeavoring  to  save  himself  from  falling  from  said  platform,  his  hand 
became  caught  in  a  cable,  and  was  drawn  into  a  drum,  inflicting  upon 
him  severe  and  lasting  Injuries;  that  the  accident  was  caused  by  the 
negligence  of  the  defendant  in  failing  to  provide  a  platform  of  suffi- 
cient width  for  the  plaintiff  to  safely  stand  and  work  upon,  and  in 
allowing  and  permitting  certain  posts  or  uprights  to  be  erected  and 
maintained  in  close  and  dangerous  proximity,  and  in  failing  to  pro- 
vide for  the  plaintiff  a  safe  place  in  which  to  work  and  prc^r,  ade- 
quate, and  sufficient  guards,  rails,  and  protective  devices  for  the  pro- 
tection of  the  plaintiff  while  in  the  performance  of  his  duty.  Notice 
was  served  under  the  employer's  liability  act  (chapter  600,  p.  1748, 
Laws  1902).  The  plaintiff  testified  that  on  April  30,  1907,  he  was 
working  for  the  defendant  in  constructing  a  building;  that  at  that  time 
the  defendants  were  sinking  the  caissons  for  the  foundation;  that 
plaintiff  had  been  working  there  about  three  months  altogether,  and 
that  as  the  work  progressed  the  position  of  these  hoists  was  changed 
from  place  to  place ;  that  the  hoists  were  placed  on  a  platform  upon 
which  the  engineer  stood  in  operating  the  machine ;  that  at  11  o'clock 
at  night  plaintiff  was  to  relieve  another  engineer  whose  time  of  service 
then  expired ;  that  plaintiff  had  worked  on  this  particular  machine  three 
or  four  nights  before,  and  there  were  other  machines  of  like  character 
being  operated  in  constructing  the  same  building;  that  while  the  plain- 
tiff was  at  work  he  had  to  stand  by  the  machines  and  pull  levers  and 
watch  every  signal  to  work  the  machines;  that  just  before  11  o'clock, 
when  he  went  to  relieve  the  other  engineer,  he  jumped  up  upon  thi» 
platform  and  stood  watching  the  other  engineer  working  the  machine ; 
that  while  he  was  standing  there  the  other  engineer  got  a  signal  to  ele- 
vate a  bucket  of  concrete,  and  in  so  doing  the  plaintiff  was  thrown 
over  against  the  drum.  This  platform  upon  which  the  plaintiff  stood 
revolved  as  the  concrete  was  hoisted.  There  was  no.  regulation  by 
which  the  plaintiff  was  required  to  place  himself  in  this  position  and 
stand  on  the  moving  platform  behind  the  engineer  who  was  operating 
the  machine. 

The  evidence  is  uncontradicted  that  the  accident  was  caused  by  rea- 
son of  the  plaintiff  placing  himself  in  a  position  in  which  he  was  not 
required  nor  expected  to  place  himself.  So  far  as  appears,  the  ma- 
chine was  perfectly  safe  for  the  employes  who  were  required  to  operate 
it.  A  person  voluntarily  placing  himself  in  a  position  of  danger  which 
was  not  provided  for  him,  and  where  he  was  not  required  in  the  per- 
formance of  his  work,  could  not  complain  because  the  place  that  he 
thus  voluntarily  occupied  was  unsafe.  The  plaintiff  testified  that  in 
operating  that  hoist  nobody's  duties  called  him  on  that  platform  except 
the  engineer  and  the  signal  man.  There  was  a  temporary  bench  for  the 
engineer  who  operated  the  hoist,  and  on  that  bench  he  was  not  in 
danger.  The  platforms  were  made  as  targe  as  they  could  be  and  fit  in 
between  the  uprights.  The  plaintiff  stated  that,  if  he  had  happened  to 
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notice  the  upright,  he  would  not  have  stood  where  he  wOuld  have  been 
hit;  that  Vie  did  not  dream  of  its  being  so  close ;  that  he  had  often 
stood  upon  this  platform,  but  had  never  been  hit  by  an  upright  before ; 
that  before  when  he  stood  there  he  stood  where  he  did  not  get  hit.  A 
witness  called  by  the  plaintiff  who  saw  the  accident  testified  that  there 
was  no  occasion  for  any  one  to  get  on  the  engine  platform,  except  the 
engineer  and  the  signal  man,  and  that  the  relieving  engineer  could  just 
as  well  remain  off  the  platform  until  it  was  time  for  him  to  go  to  work. 

I  think  there  was  no  evidence  to  show  that  this  machine  was  not  a 
proper  one  for  the  use  to  which  it  was  put ;  that  it  provided  a  perfect- 
ly safe  and  proper  place  for  the  engineer ;  that  the  plaintiff  voluntarily 
placed  himself  in  a  position  not  intended  for  an  employe  of  the  defend- 
ant, and  the  fact  that  he  was  injured  in  that  position  was  not  due  to 
any  negligence  of  the  defendant. 

The  judgment  should  therefore  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  die  event  All  concur. 


■      KELLOGO  T.  CHURCH  CHARITY  FOUNDATION  OP  LONG  ISIAND. 
(Supreme  Court,  Appellate  Division.  Second  Department   December  30,  1900.) 

1.  HnniciPAL  CoBPOBATioirB  ^  703*)— Use  or  Btbektb  ab  Hiohw at— Bulks  or 

THE  Road  as  Applied  to  Aiibui.ances. 

An  ambulance,  used  for  Its  proper  purposes,  may  be  driven  In  deroga- 
tion of  usual  rules  of  the  road,  though  this  does  not  mean  that  a  stable- 
keeper,  as  such  and  In  furtberance  of  hfs  business,  may  so  drive  It,  but 
that  one  engaged  In  succoring  the  sick,  injured,  or  dying  may  transport 
them,  facilitated  by  such  paramount  right 

[Ed.  Note.— For  other  cases,  see  Municipal  Corporations,  Dec  Dig.  | 
703»] 

2.  MA9IEB  AND  Sebvant  (S  317*)— Ikjurt  to  Thibd  Pebson— Neo^iqencb  of 

Ahbuulhci  Dbiveb— Pebboms  Liable. 

The  privilege  of  driving  an  ambulance  In  derogation  of  the  usual  rules 
of  the  road  extends  to  a  hospital  corporation  or  others  similarly  eu);aged, 
to  be  exercised  In  expediting  their  business,  and  they  are  primarily  re- 
sponsible for  the  Just  use  of  the  concession,  and  may  not  deL^ate  the 
superior  right  to  a  stablekeeper.  who  furnishes  the  horse  and  driver,  so 
as  not  to  liable  for  damages  for  an  injury  due  to  the  driver's  negli- 
gence. 

[Ed.  Note. — For  other  cases,  se^  Master  and  Servant  Cent  Dig.  S  1254 ; 
Dec.  Dig.  i  317.*] 

3.  Municipal  Cobpobations  (I  705*)— Use  of  Stbeets  as  Hiohwat— Xeoli- 

OENCE  OF  AUBULAKCE  DbIVEB  IN  EXEBCISE  OF  SPECIAL  FBIVII.EOE. 

Where  an  ambulance  driver  drove  on  the  wrong  side  of  the  way  under 
an  apparent  claim  of  right,  and  kept  It  In  making  a  turn,  thereby  tending 
to  drive  aside  a  person  who  had  the  right  of  way,  tt  Indicated  a  per- 
verslvR  and  negligent  use  of  his  special  privilege  as  to  the  right  of  wnr. 
and  was  an  abuse  thereof  he  hardly  wonld  have  ventured,  if  driving  with 
his  conunon  r^hts  unangmented. 

[Ed.  Note. — For  other  cases,  see  Municipal  CorporationB,  Dec.  Dig.  f 
705.*] 

4.  Uabteb  and  Bcbvant  ({  817*)— Iitjubt  to  Thibd  Pusom— Exibtbmce  or 

Relation- Neolioence  of  Ambulance  Dbives. 

An  ambulance  of  a  hos{)ltaI  corporation  was  furnished  by  a  stable- 
keeper,  but  the  ambulance  was  labeled  with  its  name,  and  the  driver  wore 
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a  cap  owned  and  furnished  by  it,  and  on  which  Its  name  Ilkewtee  ai^pcared, 
and  he  was  ordered  by  It  to  do  Its  buslaess,  and  placed  under  its  doctors' 
command,  when  he  negligently  Injured  a  person  in  the  street  In  exercise 
of  the  special  privilege  as  to  the  right  of  way  to  which  it  was  «ktitl^- 
Held,  that  he  shoald  be  regarded  as  the  servant  of  the  hospital,  for  whose 
acts  It  was  responsible. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  |  1254; 
Dec.  Dig.  I  317.«] 

Rich,  J.,  dissenting. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  George  A.  Kellogg  against  the  Church  Charity  Founda- 
tion of  Long  Island  for  personal  injuries.  From  a  judgment  for 
plaintiff,  and  from  an  order  denying  a  new  trial,  defendant  appeals. 
Affirmed. 

See,  also,  128  App.  Div.  214, 112  N.  Y.  Supp.  566. 
Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  THOM- 
AS, RICH,  and  MItLER,  JJ. 

Edward  M.  Shepard  (Omri  F.  Hibbard,  on  the  brief),  for  appellant. 
John  J.  Kuhn  (W.  W.  Taylor,  on  the  brief),  for  respondent. 

THOMAS,  J.  The  question  whether  the  driver  was  the  defendant's 
servant  was  necessarily  decided  upon  the  former  appeal,  but  if  it  was 
decided  erroneously  the  error  should  be  corrected  at  this  time.  I  think 
that  it  was  decided  correctly.  When  the  driver  started  on  the  errand 
in  the  course  of  which  the  accident  happened,  he  was  invested  with  the 
apparent  character  of  the  defendant's  servant.  The  ambulance  driven 
was  labeled  "St.  John's  Hospital."  The  driver  wore  a  cap  owned  and 
furnished  by  the  hospital,  on  which  the  words  "St.  John's  Hospital" 
appeared.  Such  .were  the  defendant's  declarations  to  the  public  that 
the  driver  was  the  defendant's  servant,  engaged  in  the  defendant's 
business,  and  clothed  with  such  rights  and  immunities  as  the  defendant 
enjoyed  in  the  use  of  the  streets.  This  manifestation  was  an  invita- 
tion to  the  public  to  consider  the  driver  the  defendant's  servant,  to  re- 
spect him  as  such,  to  grant  him  by  curtesy  the  latitude  that  his  mis- 
sion demands  in  the  matter  of  speedy  passage,  and  to  yield  him  the 
rights  in  the  street  that  belonged  to  a  real  servant  of  the  defendant. 
Such  was  the  defendant's  presentation  of  the  driver  to  the  public.  The 
status  thus  given  to  the  driver  did  in  fact  obtain  for  him  privileges 
and  immunities  that  belonged  to  the  defendant.  He  thereby  became 
the  acknowledged  servant  of  the  defendant,  abroad  on  its  urgent  and 
merciful  errands,  and  entitled  to  the  right  of  way  allowed  to  those 
operating  ambulances  for  their  proper  purposes.  An  ambulance  in 
such  use  may  be  driven  in  derogation  of  certain  usual  rules  of  the 
roatJ.  That  does  not  mean  that  a  stablekeeper,  in  his  capacity  as  such, 
and  in  furtherance  of  his  business,  may  so  drive  a  vehicle  in  the  form 
of  an  ambulance,  but  that  a  person  engaged  in  the  business  of  succor- 
ing the  sick,  injured,  or  dying  may  transport  them,  facilitated  by  such 
paramount  right. 

The  defendant  accepts  and  enjoys  the  superior  right.  Tt  subjects 
the  public  to  its  right  of  transit,  but  urges  that  the  responsibility  of 
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exercising  the  right  may  be  relegated  to  the  stablekeeper,  so  that  the 
burden  of  meeting  damages  will  fall  upon  him,  and  not  on  it.  By  such 
contention  the  stablekeeper  has  the  right  because  he  is  driving  an  am- 
bulance, and  the  considerate  exercise  of  the  unusual  privilege  is  vested 
in  him.  It  is  my  view  that  the  privilege  is  extended  to  the  defendant^ 
or  others  similarly  engaged,  to  be  exercised  by  them  in  the  expedition 
of  their  business,  and  that  such  persons  are  primarily  responsible  for 
the  just  use  of  the  concession.  Even  if  the  present  accident  did  not 
happen  in  the  exercise  of  this  power,  it  is  unimportant.  It  was  one  of 
the  privileges  which  the  defendant  sent  the  driver  out  to  use,  if  occa- 
sion required,  and  manifests  his  representative  capacity.  But  I  am  not 
convinced  that  it  was  not  the  intention  of  the  driver  to  exercise  such 
privilege  when  the  accident  happened.  His  action  leading  up  to  the 
accident  indicates  a  perversive  and  negligent  use  of  his  privilege.  He 
was  driving  on  the  wrong  side  of  the  way  under  an  apparent  daim  of 
right,  and  he  kept  to  the  wrong  side  in  making  the  turn,  thereby  tend- 
ing to  drive  the  decedent  aside.  The  decedent  had  the  right  of  way. 
The  driver  took  it  from  him.  If  it  be  said  that  such  action  was  not 
a  use  of  the  privilege  of  right  of  way,  it  may  be  conceded ;  but  it  was 
an  abuse  of  that  privilege  which  he  hardly  would  have  ventured,  had 
he  been  driving  in  the  stablekeeper's  place,  with  his  common  rights  in 
the  road  unaugmented. 

But  it  is  urged  that  the  privilege  is  extended  to  the  ambulance,  and 
not  to  the  hospital,  and  that  "  the  ri^ht  of  way  belongs  to  the  am- 
bulance quoad  ambulance,  and  not  to  its  owner."  I  assume  that  this 
means  that  the  favor  is  granted  to  an  ambulance  in  use  for  the  pur- 
pose of  transporting  the  sick.  However,  I  cannot  conceive  that  the 
privilege  is  extended  to  a  vehicle,  but  to  one  operating  the  same.  So 
the  question  would  recur:  Who  was  operating  this  vehicle?  A  stable- 
keeper  might  be  operating  it,  and  so  make  the  privilege  run  to  him. 
In  the  present  instance,  did  the  privilege  accrue  to  the  "ambulance 
quoad  ambulance"?  Then  it  ran  to  the  defendant's  ambulance,  in  the 
possession  of  the  defendant,  in  its  use,  under  the  control  of  its  doctor 
engaged  in  its  business,  proclaimed  to  the  world  in  a  writing  to  be  its 
ambulance,  driven  by  a  man  wearing  its  cap  of  authority  and  an- 
nounced as  its  servant.  What,  now,  does  the  legend  on  the  cap  mean  ? 
What  would  it  mean  in  any  other  relation  of  life?  What,  upon  the 
cap  of  a  porter  at  an  inn,  a  transportation  agent  at  a  depot,  a  conductor 
on  a  car  ?  The  present  is  a  hard  case  for  the  defendant,  and  a  great 
misfortune  for  the  plaintiff.  But,  if  the  defendant  is  liable  at  all,  it 
must  be  judged  as  others  would  be  judged. 

If  an  ordinance  granted  to  transportation  wagons  some  special  rig^t 
in  the  use  of  streets,  and  a  g^ven  company  marked  the  wagons  used 
with  its  name,  dressed  the  drivers  in  its  hveiy,  and  marked  its  name 
thereon,  and  sent  them  on  the  street  to  convey  passengers,  and  sent  its 
agent  to  superintend  the  business,  and  to  command  the  driver  when 
and  where  to  go,  and  when  to  stop,  would  it,  in  case  of  a  collision,  be 
heard  to  say  to  a  person  injured  on  the  street:  "This  is  my  lettered 
wagon,  my  inscribed  livery,  my  conductor,  my  business,  tut  the  horses 
and  harness  belong  to  another,  and  he  hires  and  pays  the  man  who 
drives  them,  and  die  liability  for  the  collision  attadies  <»ily  to  him?*^ 
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If  a  railroad  company  were  operating  over  the  tracks  of  another  com- 
pany, and  marked  the  cars  and  locomotive  with  its  name,  and  put  its 
name  on  the  conductor's  cap,  and  was  engaged  in  carrying  its  passen- 
gers, could  it,  in  case  of  a  collision  with  a  person  at  a  crossing,  acquit 
itself  of  liability  by  showing  that  it  hired  the  engine  and  the  engineer 
by  the  trip  of  another  company?  I  consider  that  there  could  be  no 
such  escape  in  either  of  the  cases  supposed.  The  driver  was  initial- 
ly the  stablekeeper's  servant ;  the  defendant  obliterated  all  suggestion 
of  it;  it  sent  him  out  disguised  as  its  servant;  it  stamped  him  as  its 
man;  it  established  and  proclaimed  him  the  driver  of  its  ambulance; 
it  ordered  him  to  do  its  business ;  it  placed  its  doctor  in  command  of 
him ;  it  invited  his  acceptance  by  the  public  as  its  servant,  and  should 
not  be  permitted  to  relegate  the  responsibility  for  his  acts  to  the  stable- 
keeper,  remote,  unrevealed,  and  to  all  appearances  disclaimed  in  the 
matter. 

The  judgment  and  order  should  be  affirmed,  with  costs. 

MILLER,  J.  (concurring).  The  first  trial  of  this  case,  in  which 
all  of  the  questions  now  urged  were  raised,  resulted  in  a  nonsuit,  and 
the  judgment  entered  thereon  was  reversed  by  this  court.  128  Aj^. 
Div.  214,  112  N.  Y.  Supp.  566.  While  Mr.  Justice  Gaynor,  writing 
for  the  court,  discussed  but  one  question,  i.  e.,  the  liability  of  chari- 
table corporations  to  strangers  for  the  negligence  of  servants,  if  any 
of  the  propositions  now,  as  then,  urged  by  the  defendant  are  tenable, 
that  judgment  should  have  been  affirmed.  Nice  questions  are  in- 
volved, a  reason,  perhaps,  for  a  review  by  the  Court  of  Appeals,  but 
not  for  us  to  send  the  case  back  for  a  third  trial,  after  which  the  par- 
ties will  be  in  precisely  the  situation  they  were  in  after  the  first  trial. 
AVhile  it  does  not  seem  to  me  that  those  questions  are  now  in  this 
court,  the  point  discussed  by  Mr.  Justice  RICH  deserves  notice. 

The  answer  admitted  that  the  defendant  owned,  controlled,  and 
managed  the  St.  John's  Hospital  in  the  borough  of  Brooklyn,  and 
in  connection  with  it  owned  and  used  an  ambulance.  The  plaintiff 
made  a  prima  facie  case  by  showing  that  he  was  injured  through  the 
carelessness  of  the  driver  of  an  ambulance,  owned  by  the  defend- 
ant; diat  the  words  "St.  John's  Hospital"  were  on  the  driver's  cap; 
and  that,  after  the  accident,  by  the  direction  of  the  ambulance  sur- 
geon, the  plaintiff  was  put  into  the  ambulance  and  taken  to  the  de- 
fendant's hospital.  To  meet  that,  the  defendant  relied  on  the  tes- 
timony of  Williamson,  the  liveryman,  who  testified  in  effect  that,  pur- 
stiant  to  some  arrangement  with  the  defendant,  the  exact  terms  of 
which  were  not  disclosed,  he  was  in  the  habit  of  sending  to  the  de- 
fendant's hospital,  upon  call,  a  horse  and  driver  for  the  ambulance; 
and  that  he  employed  and  paid  Flood,  the  driver,  whose  n^ligence 
caused  the  accident  He  further  testified  as  follows : 

'*Q.  Did  tbe  defendant  have  any  right  to  discbarge  Flood?  A.  WeU,  they 
could  bare  sent  him  bade ;  he  wai  hi  my  employ.  By  tbe  Ooort:  Q.  He  asks 
you  whether  tbe  hospital  pec^Ie  bad  any  right  to  discbarge  your  ^ver?  A. 
Yes.  sir ;  they  could  have  sent  him  home ;  they  could  dlschaise  Mm  after ;  I 
could  not  smd  him  up  If  he  did  not  suit  them." 

"Q.  Would  yon  have  discharged  blm  then?  A.  Well,  If  I  could  not  work 
him  ttaercv  I  would  have  to  dlacbaige  blm.  He  bad  sMne  other  duties  besides 
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driving  tbe  ambulance.  He  was  the  regular  driver  of  tbat  ambnlance  from 
the  time  tbe  other  party  died ;  was  driving  before  that.  •  *  •  On  tbe  2l8t 
of  May,  1904.  we  bad  three  or  fonr  drivers  in  our  ttnploy  whom  we  sometimea 
sent  on  these  ambulance  calla,  and  we  would  select  whichever  one  would  be 
In  to  go.  This  man  was  not  always  sent ;  if  be  was  not  In,  we  could  not  send 
him." 

"At  tbe  time  this  accident  happened,  Flood  was  then  the  regular  driver  for 
tbe  ambulance.  I  don't  remember  any  telephone  call  coming  in  from  the 
hospital  that  day." 

**But  I  know  the  course  of  buslnefn  was  that  th^  would  send  up  for  a  driver 
and  a  horse  when  they  wanted  ona   *    *    •   My  arrangement  as  to  the 

hospital  authorities  under  whose  direction  be  staould  be  when  I  furnished  him 
to  the  hospital  was,  he  would  have  to  get  the  directions  to  go  to  the  hospital." 

"I  did  not  attend  to  that  at  all  after  he  left  my  stable  and  went  to  tbe 
hospital ;  for  the  time  he  was  goue  from  my  stable,  back  to  tbe  time  he  re- 
turned to  it,  I  did  not  give  him  any  direction  at  all  as  to  what  he  should  do 
or  where  be  should  ga" 

The  question  on  this  branch  of  the  case  is :  Who  ran  the  ambulance, 
Williamson  or  the  defendant?  Differently  stated,  did  Williamson,  as 
an  independent  contractor,  undertake  to  drive  it,  the  defendant  being 
concerned  only  with  the  result,  i.  e.,  the  arrival  of  it  at  its  destination 
in  proper  time ;  or  did  the  defendant,  with  a  hired  horse  and  driver, 
run  the  ambulance  and  retain  control  of  the  means  and  method  of  at- 
taining that  result?  Did  Williamson  retain  control  of  Flood,  tlie  de- 
fendant having  the  right  only  to  direct  hini  where  to  go,  and  perhaps 
how  fast  to  drive,  or  did  Williamson  for  the  time  being  surrender 
the  control  of  him  to  the  defendant?  At  the  best,  Williamson's  tes- 
timony, so  far  as  it  bears  on  those  questions,  is  too  equivocal  to  jus- 
tify a  nonsuit  in  the  face  of  the  plaintiff's  prima  facie  case. 

The  defendant  also  called  Dr.  Moorhead,  the  ambulance  surgeon, 
who  testified  that,  when  the  accident  occurred,  the  ambulance  in  his 
charge  was  on  its  way  to  get  a  patient,  whether  a  pay  patient  or  not 
he  did  not  know,  and  that  for  such  services  the  defendant  usually 
made  a  charge.   He  further  testified  as  follows : 

"I  think  I  had  charge  of  the  ambulance  then.  I  gave  directions  to  tbe  driver 
tbat  day.  *  *  *  I  told  him  to  make  time.  I  certainly  did  tell  him  to  go 
fast.  *  *  *  My  ambnlance  and  tbe  horse  were  not  close  up  to  tbe  curb. 
I  made  a  short  turn  past  that  comer." 

It  seems  to  me  that  the  testimony  of  the  two  witnesses,  above  re- 
ferred to,  in  connection  with  the  circumstances  constituting  the  plain- 
tiff's prima  facie  case,  the  nature  of  the  service  in  which  the  driver 
was  engaged,  and  the  fact  that  by  reason  of  it  he  had  special  priv- 
ileges in  the  streets,  not  only  presented  a  question  of  fact,  but  justi- 
fied a  finding  to  the  effect  that,  at  the  time  of  the  accident,  Flood  was 
in  the  employ,  and  subject  to  the  control,  of  the  defendant. 

No  doubt  the  accident  happened  by  reason  of  the  driver's  attempt 
"to  make  time."  The  negligence  consisted  in  cutting  a  short  comer 
in  violation  of  the  city  ordinance.  I  think  that  the  jury  was  justified 
in  finding  that  the  defendant  had  the  right  to  direct  how  he  should 
turn  the  comers,  if,  indeed,  the  ambulance  surgeon  in  charge  did  not 
actually  exercise  that  right.  The  maxim  "respondeat  superior"  is  ap- 
pHed  to  make  men  accountable  for  the  conduct  of  their  own  affairs, 
and  to  insure  such  accotmtability  the  master  is  not  pemiitted  to  deny 
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tliat  the  servant  had  authority.  So  far  as  the  presence  and  acqui- 
escence of  the  ambulance  sui^eon  in  charge  could  give  it.  Flood  cer- 
tainly had  implied  authority  to  cut  the  comers,  even  if  he  was  not 
actually  directed  to  do  it. 

The  case  does  not  seem  to  me  to  be  at  all  Hke  that  of  the  ordinan' 
hiring  of  a  livery  turnout,  or  of  the  employment  of  a  truckman  ^o 
transport  goods,  m  which  cases  the  driver  remains  the  servant  of  the 
independent  contractor.  For  the  purposes  of  this  case,  the  defend- 
ant may  be  regarded  as  in  the  position  of  the  liveryman  or  the  truck- 
man* and  as  having  hired  the  horse  and  servant  of  another  for  tem- 
porary use  in  its  business,  the  servant  becoming  ad  hoc  its  serv- 
ant. It  seems  to  me  that  Baldwin  v.  Abraham,  57  App.  Div.  67,  67 
N.  Y.  Supp.  1079,  affirmed  171  N.  Y.  677,  64  N.  E.  1118.  and  Howard 
v.  Ludwig,  57  App.  Div.  94,  67  N.  Y.  Supp.  1095,  affirmed  171  N, 
Y.  607,  64  N.  E.  172  are  controlling.  The  case  of  Moore  v.  Stainton, 
80  App.  Div.  S95,  80  N.  Y.  Supp.  244,  relied'  on  by  the  ap[)el1ant,  is 
plainly  distinguishable.  In  that  case  the  truckman,  contracting  inde- 
pendently, retained  th^  control  of  his  men. 

The  judgment  should  be  affirmed. 

Judgment  and  order  affirmed,  with  costs.  ' 

HIRSCHBERG,  P.  J.,  and  WOODWARD,  J.,  concur. 

RICH,  J.  I  dissent.  The  crucial  question  presented  upon  this  ap- 
peal is  whether  the  trial  court  erred  in  denying  the  defendant's  mo- 
tion to  dismiss  the  c<nnplaint,  made  at  the  close  of  the  evidence,  upon 
the  ground  that  the  plaintiff  had  failed  to  establish  that  the  driver  of 
the  ambulance  was  the  servant  of  the  defendant  at  the  time  of  the  ac- 
cident, and  in  submitting  that  question  to  the  jury  over  defendant's 
objection  and  exception. 

The  defendant  is  a  charitable  corporation,  maintaining  a  hospital 
in  Brooklyn,  at  which  it  receives,  treats,  and  gives  surgical  attention 
to  patients  applying  for  such  service  and  those  sent  to  it  by  outside 
physicians.  It  owns  an  ambulance,  lettered  on  the  sides  "St.  John's 
Hospital,"  which  is  used  for  conveying  patients  to  the  institution. 
Owning  no  horse,  its  officers  made  an  arrangement  with  one  Wil- 
liamson, a  livery  stable  keeper,  whereby  upon  telephone  call  he  should 
cause  one  of  his  horses  to  be  attached  to  the  ambulance,  furnish  a 
driver,  and  send  the  rig  to  the  hospital  immediately.  The  defendant 
furnished  a  cap  to  be  worn  by  the  driver^aving  upon  it  the  same 
lettering  as  was  upon  the  ambulance.'  On  arriving  at  the  hospital  the 
driver  was  directed  where  to  go,  and  a  hospital  surgeon  accompanied 
him  for  the  purpose  of  rendering  aid  to  the  patient,  if  required,  while 
on  the  way  to  the  hospital.  Ordinances  of  the  city  of  New  York  gave 
ambulances  the  right  of  way  over  all  vehicles  except  those  carrying 
the  United  States  mail,  and  required  a  vehicle  turning  to  the  left  in- 
to another  street  to  pass  to  the  right  of  and  beyond  the  center  of  the 
street  intersection  before  turning.  On  the  day  of  the  accident  a  phy- 
sician, in  no  manner  connected  with  the  hospital,  telephoned  that  he 
had  a  patient  whom  he  wished  brought  to  the  hospital  at  once  for  an 
operation.   Some  officer  of  the  institution  telephoned  Williamson  for 
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the  ambulance.  The  latter  caused  one  of  his  horses  to  be  attached 
to  it,  gave  the  charge  of  the  rig  to  one  of  his  drivers.  Flood,  and  sent 
it  to  the  hospital.  On  arriving  there  the  driver  was  told  where  to  go. 
Defendant's  house  physician  entered  the  ambulance,  occui>yin^  a  seat 
at  its  rear,  and  the  driver  started  for  the  place  of  destinati<ni.  In 
probeeding,  he  passed  through  Decatur  street,  which  is  an  east  and 
west  street,  turning  northerly  into  Lewis  avenue,  which  is  a  north 
and  south  avenue.  As  the  ambulance  approached  Lewis  avenue,  the 
plaintiff,  riding  a  bicycle,  was  passing  south  on  that  avenue.  The 
horse  was  being  driven  on  a  fast  trot,  and  the  driver  did  not  observe 
the  requirements  of  the  ordinance  in  turning,  but  made  a  short  cut 
across  the  northwest  comer  of  the  streets,  coming  into  Lewis  avenue 
on  the  same  side  of  the  street  as  that  on  which  plaintiff  was  ridings 
and  collided  with  him  at  the  street  intersection,  inflicting  the  injuries 
for  which  he  has  recovered. 

The  contention  of  the'  respondent  that  the  question  as  to  whether 
the  relation  of  master  and  servant  existed  between  the  appellant  and 
the  driver  of  its  ambulance  is  stare  decisis,  because  of  the  reversal  of 
the  judgment  on  the  former  appeal,  is  without  merit.  The  only  ques- 
tion then  considered  was  whether  a  charitable  corporation  was  liable 
for  the  negligence  of  its  servants  resulting  in  injury  to  persons  not 
patients  or  beneficiaries  of  the  institution  (128  App.  Div.  S14,  112 
N.  Y.  Supp.  566);  but  even  if  it  was  decided  that  the  drivef  was  de- 
fendant's servant,  it  is  not  too  late  to  correct  that  error.  The  ques- 
tion before  the  trial  court  upon  the  motion  for  a  dismissal  of  the 
complaint  was  as  to  whose  servant  Flood,  the  driver  of  the  ambulance, 
was.  Was  he  the  servant  of  the  defendant,  or  of  Williamson?  Neces- 
sarily this  was  a  vital  question,  because,  in  order  to  render  the  de- 
fendant liable  for  the  negligence  of  the  driver,  it  must  have  been 
established  that  the  relation  of  master  and  servant  between  the  de- 
fendant and  Flood  existed;  otherwise,  the  defendant  was  entitled 
to  a  dismissal  of  the  complaint.  I  do  not  regard  the  evidence  as  be- 
ing sufficient  to  establish  the  existence  of  this  relation,  and  I  am  of 
the  opinion  that  the  denial  of  the  defendant's  motion  for  a  dismissal 
of  the  complaint  upon  that  ground  was  error. 

When  plaintiff  rested  his  case,  he  had  proven  that  the  name  of 
the  defendant's  hospital  was  printed  upon  the  sides  of  the  ambulance, 
and  on  the  cap  of  the  driver,  and  that  after  the  accident  he  was 
placed  in  the  ambulance  by  direction  of  defendant's  house  physician 
and  taken  to  such  hospital,  which  was  sufficient  to  establish,  prima 
facie,  that  the  horse  and  ambulance  were  the  property  of  the  de- 
fendant and  that  the  driver  was  in  its  employ.  But  when  the  tes- 
timony was  closed  a  very  different  question  was  presented.  The  prima 
facie  case  had  been  met  and  overcome  by  undisputed  evidence,  which 
the  court  was  not  at  liberty  to  disregard,  conclusively  establishing 
that  the  defendant  did  not  own  the  horse  drawing  its  ambulance,  did 
not  employ  or  pay  the  driver,  and  did  not  possess  the  power  or  right 
^0  discharge  him.  Flood  was  a  servant  of  Williamson,  selected  and 
paid  by  him  for  the  service  he  was  performing,  and  Williamson  alone 
possessed  the  power  to  discharge  him.  He  was  employed,  paid,  and 
sent  out  with  the  ambulance  by  Williamson,  and  not  1^  the  defend* 
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ant.  There  is  no  proof  that  the  latter  undertook  to  exercise  the  right 
to  direct  or  control  the  driver  in  any  detail,  except  as  to  where  to 
drive  an(f  whether  to  go  fast  or  slow,  or  that  it  had  such  right.  The 
relation  of  the  defendant  in  this  respect  is  no  different  from  that  of 
a  person  who  hires  a  carriage  of  a  liveryman,  and  directs  where  to 
dnve  and  at  what  rate  of  speed  he  should  go,  where,  so  far  as  I  am 
aware,  it  has  always  been  held  insufficient  to  establish  the  relation 
of  master  and  servant,  or  make  the  negligence,  of  the  driver  imputable 
to  the  person  hiring  the  carriage.  With  these  facts  established,  there 
was  no  possible  basis  upon  which  the  jury  could  find  that  Flood  was 
the  servant  of  the  defendant. 

Among  the  many  cases  in  this  state  in  which  this  question  has  been 
■considered  are  the  following:  Richardson  v.  Van  Ness,  63  Hun,  267, 
6  N.  Y.  Supp.  618;  Lewis  v.  Long  Island  Railroad  Co.,  162  N.  Y, 
52,  56  N.  £.  548;  Walsh  v.  Reisenberg,  94  App.  Div.  466,  89  N.  Y. 
Supp.  68;  Johnson  v.  Netherlands  A.  S.  Navigation  Co.,  132  N.  Y. 
£76,  30  N.  £.  505.  The  same  rule  has  been  declared  in  Massachusetts 
<DriscolI  V.  Towle,  181  Mass.  416,  63  N.  E.  922 ;  Reagan  v.  Casey, 
160  Mass.  374,  36  N.  E.  58);  in  California  (Stewart  v.  California 
Improvement  Co.,  131  Cal.  125,  63  Pac.  177,  724,  52  L.  R.  A.  205); 
in  Colorado  (Frerker'v.  Nicholson,  41  Colo.  12,  92  Pac.  224,  13  L.  R. 
A.  [N.  S.]  1122);  in  Michigan  (Joslin  v.  Grand  Rapids  Ice  Co.,  50 
Mich.  516.  15  N.  W.  887,  45  Am.  Rep.  54) ;  in  New  Jersey  (N,  Y.,  L. 
E.  &  W.  R.  R.  Co.  V.  Steinbrenner,  47  N.  T.  Law,  161,  54  Am.  Rep. 
186);  and  by  the  federal  courts,  Little  v.  Hackett,  116  U.  S.  366,  6 
Sup.  Ct.  391,  29  L.  Ed.  652 ;  Quinn  v.  Complete  Electric  Const.  Co. 
(C.  C.)  46  Fed.  506.  If  it  be  conceded  as  a  fact  that  Flood  was  the 
regular  driver  of,  or  usually  drove,  the  ambulance,  it  is  immaterial, 
because,  being  an  employe  of  Williamson,  selected  by  him  for  that 
service,  he  could  not  by  frequency  of  performance  create  the  relation 
of  master  and  servant  between  himself  and  the  defendant,  or  make 
the  latter  liable  for  his  n^ligence.  Catlin  v.  Peddie,  46  App.  Div. 
596,  62  N.  Y.  Supp.  76. 

Upon  the  facts  presented,  it  .is  clear  to  me  that  the  driver  of  the 
ambulance  was  not  the  servant  of  the  defendant,  but  remained  the 
servant  of  Williamson;  that  the  relation  of  master  and  servant  was 
not  shown  to  have  existed  between  Flood  and  the  defendant  at  the 
time  of  the  accident ;  and  I  must  therefore  vote  to  reverse  the  judg- 
ment and  order  frcxn  which  this  appeal  is  taken. 


RANKEN  T.  FBOBET. 

<8iiprei»  Court,  Appellate  Dlvlalon,  Third  Department   December  80,  1000.) 

1.  FuAonro  (I  36*)— Aduissioks  of  Fact— BmEciy-AHBivDBD  Pleadinob. 

An  admission  In  a  pleading  does  not  lose  Ita  effect  as  an  admission, 
though  the  pleading  has  been  superseded  bj  ameidment 

[la.  Note.— For  other  cases,  see  Pleading.  Cent.  Dig.  {  86;  Dec.  Dig. 
t3ft*]  
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2,  Pi.KADiNa  {%  36*V~~ADUi88ioNa  Mads  Withoot  Pabtt's  Knowx^dqi— Con- 

CI.XJBIVKI1E8B. 

Where  ao  answer  contained  an  admleslon  of  fact,  the  defendant  was 
prima  facie  charged  with  It;  but,  where  It  appeared  that  the  admission 
was  ma^e  without  his  knowledge  or  authority  and  without  any  Infor- 
mation vblch  justified  It,  It  was  prejudicial  error  to  reject  evidence  of 
defendant* B  attorney  that  he  made  It  merely  as  a  matter  of  form,  without 
any  information  that  the  admission  was  true,  bat  simply  to  raise  a  legal 
question  which  be  felt  must  dispose  of  the  case. 

[E^d.  Not&— For  other  cases,  see  Pleading,  Cent  Dig.  H  82-84;  Dec. 
Dig.  f  30.*] 

Appeal  from  Trial  Term,  Rensselaer  County. 

Action  by  William  Ranken  against  T.  O.  Probey,  as  President,  etc. 
Judgment  for  plaintiff,  and  defendant  appeals.  Reversed,  and  new 
trial  granted. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG,  COCH- 
RANE, and  SEWELL,  JJ. 

Peck  &  Behan  (John  T.  Norton,  of  counsel),  for  appellant 
H.  P.  Humphr^,  for  respondent. 

JOHN  M.  KELLOGG,  J.  The  first  amended  complaint  in  this  ac- 
tion was  dismissed  at  the  trial  upon  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  The  judgment  on  such 
dismissal  was  reversed  by  this  court  in  131  App.  Div.  328,  115  N. 
Y.  Supp.  832;  the  court  holding  that  the  amended  complaint  fore- 
shadowed that  the  plaintiff  was  organized  for  pecuniary  profit,  and  if 
such  facts  were  proved  upon  the  trial  the  action  could  be  maintained 
against  the  president  of  the  association.  Upon  this  trial  the  plaintiff 
failed  to  prove  that  the  association  was  formed  for  the,  pecuniary 
profit  of  its  members,  and  did  not  show  that  the  members  were  jointly 
and  severally  liable  for  the  indebtedness,  as  required  by  McCabe  v. 
Goodfellow,  133  N.  Y.  89,  30  N.  E.  728,  17  L,  R.  A.  204,  and  the 
former  decision  in  this  case.  But  a  verdict  was  directed  for  the  plain- 
tiff upon  the  theory  that  an  admission  in  the  original  answer  was  proof 
sufficient  to  establish  those  facts  and  to  bring  the  case  within  the  pro- 
visions of  section  1919  of  the  Code  of  Civil  Procedure. 

To  understand  the  admission  in  the  answer,  we  must  read  the  com- 
plaint which  it  answered.  It  alleged:  That  the  National  Carriage 
Pealers'  Protective  Association  was  an  unincorporated  association  of 
more  than  seven  members ;  that  the  defendant  is  its  president ;  that 
the  plaintiff  had  performed  services  as  secretary  for  the  association  at 
$50  a  year;  that  the  defendant  is  justly  indebted  to  him  for  his  salary 
and  services  as  such  secretary  in  the  sum  of  $400,  which  he  had  de- 
manded, and  which  had  not  been  paid ;  and  that  while  acting  as  secre- 
tary he  had  incurred  certain  expenses  incident  to  the  conduct  of  his 
office,  for  stamps,  stationery,  desk,  stenographer,  and  other  office  sun- 
dries to  the  amount  of  $100,  which  sum  is  justly  due  and  owing  plain- 
tiff by  defendant,  and  demanded  judgment  for  $500  and  interest.  The 
answer  admitted  that  the  association  was  unincorporated  and  consisted 
of  more  than  seven  members,  that  the  defendant  was  its  president,  that 
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the  plaintiff  was  secretary  at  $50  per  year,  and  that  the  association  is 
indebted  to  him  in  the  suni  of  $400  for  eight  years'  salary  as  such 
secretary,  and  denies  knowledge  or  information  sufficient  to  form  a  be- 
lief as  to  the  other  allegations  of  the  complaint. 

An  admission  of  a  fact  in  an  original  pleading  docs  not  lose  its  effect 
as  an  admission  of  fact  because  the  pleading  has  been  superseded  as 
such  by  an  amended  pleading.  It  stands  simply  as  an  admission  made 
by  the  party.  But  that  does  not  help  the  plaintiff.  The  original  com- 
plaint does  not  allege  that  the  association  was  formed  for  pecuniary 
profit,  and  does  not  allege  any  liability  existing  against  the  members 
individually,  and  therefore,  giving  it  all  the  force  which  can  be  claimed, 
it  does  not  authorize  the  judgment.  The  original  answer,  however, 
was  interposed  by  the  defendant's  attorney.  The  defendant  had  no 
knowledge  of  its  contents,  and  the  attorney  upon  the  stand  offered 
to  show  the  facts  and  circumstances  under  which  the  admission  was 
made,  and  that  he  made  it  merely  as  a  matter  of  form  without  any  in- 
formation'that  the  admission  was  true,  but  simply  to  raise  a  legal  ques- 
tion which  he  felt  must  dispose  of  the  case.  The  fact  that  the  admis- 
sion was  made  without  the  knowledge  of  the  defendant  weakens  its 
force,  and,  if  the  attorney  who  made  it  had  been  permitted  to  explain 
the  circumstances  and  reasons  therefor,  it  might  have  destroyed  its 
force  as  evidence  to  prove  an  admission  by  the  defendant.  The  fact 
that  the  answer  interposed  in  the  case  contains  an  admission  is  suf- 
ficient prima  facie  to  charge  the  defendant  with  it ;  but,  if  it  appears 
that  the  defendant  had  no  knowledge  of  the  admission  that  it  was 
made  without  his  authority  and  without  any  information  which  justi- 
fied it,  it  is  substantially  deprived  of  value.  The  rejection  of  this  evi- 
dence was  prejudicial  error. 

For  these  reasons,  the  judgment  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event.  All  concur. 


KELLET  I/UMBER  CO.  T.  OTSELIC  TALLET  R.  CO.  et  al. 
(Suprane  Conrt,  Appellate  Division,  Third  Department  December  90,  1909.) 
1.  Tbui.  (I  879*) — Bt  Couitv— Issues— Dctt  to  Considbs  EriDCNOE  Adicit- 

TED  OVEB  OSJBCnON. 

The  court,  receiving  evidence  of  a  fact  over  the  objection  that  It  Is  not 
within  the  pleadings,  may  not  refuse  to  consider  the  evidence  In  deter- 
mining the  case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  1  8&i;  Dec.  D^.  S 

Z  Appbal  ano  Ebbob  ({  1153*) — ^Disposition  of  Case  on  Appeal— Cobbec- 
TioN  07  Ebbob  or  Law. 

Where  the  coort  found  the  facts  and  committed  an  error  of  law,  the 
Appellate  Division  may  render  the  Judgment  which  the  court  below  should 
have  rendered. 

[Ed.  Note.— -For  other  cases,  see  AK>eal  and  Error,  Coit  Dig.  U  4607, 
4508,  4511 :  Dec.  Dig.  S  1153.*] 
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&  BfECHAKICS'  IJBNS  (J  272*) — BWFOBCBMENT— PLBADIHM. 

Where  the  complaint,  In  an  action  to  foreclose  a  mechanic's  lien,  admit- 
ted that  a  defoidant  and  a  codefendant  had  Ilena  and  sought  an  adjn* 
dlcatlon  as  to  priority,  the  answer  of  defendant,  allying  that  his  Hen 
was  superior  to  the  Hen  of  plaintiff,  and  that  be  was  entitled  to  pajr- 
ment  of  his  Men,  etc.,  and  an  answer  of  the  codefendant  admitting  the 
complaint,  and  alleging  that  he  filed  the  lien  as  alleged  In  the  complaint, 
etc.,  sufficiently  alleged  the  lien  of  defendant  and  Codefendant  within 
Code  Civ.  Proc.  |  3402,  subd.  3,  providing  that  a  lienor  must,  by  answer, 
set  forth  his  lieu,  or  he  will  be  deemed  to  have  waived  the  same,  unless 
the  lien  is  admitted  In  the  complaint,  as  against  an  objection  raised  for 
the  first  time  <hi  the  trial,  and  In  the  absence  of  an  answer  bar  the  own* 
er  under  section  d«iylng  the  validity  of  the  liena,  the  court  could 
determine  the  equity  of  the  parties  as  authorized  by  section  3403. 

[Ed.  Note.— For  other  cases,  see  Mechanics'  Liena,  Cent  Dig.  i|  614- 

624 ;  Dec.  Dig.  {  272.»] 

Sewell,  J.,  dissenting. 
Appeal  from  Trial  Term,  Madison  County. 

Action  by  the  Kelley  Lumber  Company  against  the  Otselic  Valley 
Railroad  Company  and  others.  Fr<»n  the  judgment,  certain  of  the  de- 
fendants appeal.  Modified  and  affirmed. 

The  action  was  brought  to  foreclose  a  mechanic's  lien  upon  certain  rights 
of  way  owned  by  the  railroad  company.  The  notice  of  Hen  was  filed  January 
14,  1907.  The  i^alntlff  stated  In  the  complalot,  after  the  proper  allegatl(His 
in  reference  to  its  lien,  that  the  defendant  Bnrbans  ft  Black  Comi»ny  filed 
a  mechanicV  lien  against  the  property  January  9,  1907,  for  $996.53,  and  that 
the  defendant  Floyd  Currier  filed  a  mechanic's  lien  against  the  property  Jan* 
uary  19,  1907,  for  $1,042.34.  The  defendant  Barhans  &  Black  Company  inter- 
posed an  answer  putting  In  issue  the  material  allegations  of  the  complaint, 
other  than  the  auction  as  to  the  said  lien  filed  by  it  as  aforesaid  January 
9,  1907,  for  $996.53,  which  It  alleged  was  prior  and  suiwrlor  to  the  Hen  of  the 
plaintiff,  which  was  filed  January  14,  1907,  and  that  all  the  lienors,  Incladlng 
the  plaintiff,  were  Junior  lienors  and  subordinate  to  the  rights  of  the  defend- 
ant,  and  that  It  is  entitled  to  tiie  payment  of  Ite  Uen  and  Interest  fnun  the 
proceeds  of  such  sale  prior  to  the  ottier  lienors.  It  prayed  that  the  itf  ie( 
asked  for  in  the  conQiIaint  be  granted.  In  so  far  as  ^e  same  does  not  con- 
filet  with  the  rights  and  Interests  of  this  defendant,  and  that  oat  of  the  pro- 
ceeds of  said  sale  there  shall  be  paid  to  the  defendant  the  sum  of  $996.53  be- 
fore application  Is  made  of  any  portion  of  the  proceeds  of  said  sale  for  the 
payment  of  plaintiff's  claim  herein. 

The  defendant  Currier  admitted  all  the  allegations  of  the  complaint,  and 
alleged:  That  he  filed  the  Hen  against  the  Otselic  Valley  Railroad  Company 
In  the  office  of  the  county  clerk  of  Madison  and  Chenango  cdunties,  on  the 
19th  day  of  January,  1907,  for  $1,0^.84,  as  aUeged  In  the  complaint;  that 
said  Hen  was  thereafter  and  within  10  days  served  on  the  Otselic  Valley  Ball- 
road  Company  as  required  by  statute ;  and  that  said  Hen  was  swoni  to  and 
in  all  things  complied  with  the  requlr^ents  of  the  statute. 

Upon  the  trial  the  court  admitted,  over  objection  and  exertion,  evidence, 
tending  to  show  the  material  furnished  by  the  defendants  Currier  and  Bur- 
hans  &  Black  Company,  the  agreed  price  or  value  of  the  same,  and  the  other 
facta  required  by  section  9  of  the  lien  law.  The  court  found  facts  sulD- 
dent  to  establish  the  liens  of  these  defendants,  but  found  as  a  conclusion  of 
law  that  neither  of  these  defendants  was  entitled  to  any  relief  or  Judgment 
in  this  action.  The  reason  assigned  for  this  conclusion  was  that  "the  answtf 
of  each  of  the  defendants  Burhans  ft  Black  C<Mnpany  and  Currier  is  insuffl- 
cl^t  to  warrant  either  an  mforcement  thereof  in  the  decree  of  foroclasats^ 
or  to  warrant  a  Judgment  for  the  amount  of  their  claims  respectivtij." 
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Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG,  COCH- 
RANE, and  SEWELU  JJ. 

Hubert  C.  Stratton,  for  appellant  Otselic  Valley  R.  Ca 
John  F.  Nash,  for  af^ellant  Burhans  &  Black  Co. 
Arthur  W.  Mawson,  for  appellant  Floyd  Currier, 
M.  H.  Kiley,  for  respondent  ICelley  Lumber  Co. 

JOHN  M.  KELLOGG,  J.  The  evidence  fairly  sustained  the  judg- 
ment against  the  railroad  company,  and  no  error  is  found  to  its  preju- 
dice. 

It  is  clear  that  the  practice  pursued  by  the  court  with  reference  to 
the  defendant  Burhans  &  Blade  Company  and  Currier  was  erroneous. 
It  could  not  receive  evidence  of  their  liens  over  the  objection  that  it 
was  not  within  the  pleadings,  and  then  refuse  to  consider  such  evi- 
dence in  decidii^  the  case.  This  procedure  is  not  warranted  by  law, 
and  must  destroy  a  judgment  based  upon  it  Ewald  v.  Poates,  107 
App.  Div.  348.  94  N.  Y.  Supp.  1106;  Robinson  v.  N.  Y.  Elevated  R. 
R.  Co.,  175  N.  Y.  319.  67  K  E.  431. 

The  court  therefore  erroneously  found  that  neither  the  Burhans  & 
Black  Company  nor  Currier  was  entitled  to  relief.  Upon  the  facts 
found,  the  Burhans  &  Black  Company  had  a  valid  lien  which  was 
superior  to  the  plaintiff*s  lien,  and  the  defendant  Currier  had  a  valid 
lien  which  was  subsequent  to  the  liens  of  Burhans  &  Black  Company 
and  the  plaintiff,  and  prior  to  llie  other  lienors.  The  judgment  upon 
the  facts  found  should  have  so  provided.  The  court  having  found  all 
of  the  facts  in  their  favor,  and  having,  committed  an  error  of  law  in 
not  giving  them  the  benefit  thereof,  we  may  order  the  judgment  which 
should  have  been  grantecT  at  the  trial  upon  the  facts  found.  Sayre  v. 
State,  123  N.  Y.  291,  25  N.  E.  163;  Bryant  v.  Turner,  126  App.  Div. 
598,  110  N.  Y.  Supp.  694. 

It  would  be  useless  formality,  however,  for  us  to  direct  judgment 
upon  the  facts  found  if  the  court  erred  in  receiving  the  evidence  upon 
which  such  findings  are  based.  It  therefore  becomes  important  to  de- 
termine whether  &e  trial  court  committed  error  in  receiving  evidence 
of  such  liens  over  the  objection  that  it  was  inadmissible  under  the 
pleadings.  Section  3402  of  the  Code  of  Civil  Procedure,  which  was 
in  force  at  the  time,  required  that  all  parties  other  than  plaintiff  having 
lien^  shall  be  made  parties  defendant,  and  section  3403  provides  that 
the  court  may  adjust  and  determine  the  equities  of  all  the  parties  and 
the  order  of  priority  of  different  liens  and  determine  all^  the  issues 
raised  by  any  defense  or  counterclaim.  The  allegation  in  the  com- 
plaint ttiat  each  of  said  parties  had  filed  a  mechanic's  lien  against  the 
property  on  the  date  and  for  the  amount  stated,  and  the  prayer  for  re- 
lief that  all  the  rights,  interests,  and  priority  of  the  plaintiff  and  of 
the  defendants  be  ascertained  and  determined,  and  the  answers  of  the 
said  defendants,  do  not  leave  them  in  the  position  described  in  subdi- 
vision 3  of  section  3402  of  the  Code  of  Civil  Procedure  of  waiving 
their  liens.  Under  that  subdivision  every  defendant  who  is  a  lienor 
must  set  forth  his  lien,  or  he  will  be  deemed  to  have  waived  it,  "unless 
the  lien  is  admitted  in  the  con:^)laint  and  not  c<Hitested  by  another  de- 
120  N.T.&— 27 
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fendant.**  These  liens  were  substantially  admitted  in  the  com[daint 
The  lienors  were  made  parties,  not  as  persons  claiming  liens,  but  as 
persons  having^  liens,  and  the  plaintiff  sought  an  adjudication  as  to 
priority.  The  answer  of  each  of  said  defendants,  read  in  ccmnection 
with  the  complaint  which  it  referred  to,  was  a  sufficient  allegation  of 
their  liens  when  objected  to  for  the  first  time  upon  the  trial.  A  de- 
fendant whose  rights  are  substantially  admitted  in  the  complaint  may 
safely  rely  upon  that  fact.  He  is  not  in  a  position  to  know,  and  it  is 
not  necessary  for  him  to  inquire,  what  the  status  of  the  pleadings  is 
between  the  plaintiff  and  other  defendants.  The  lien,  being  substan- 
tially admitted  by  the  complaint,  is  not  to  be  deemed  controverted  so 
as  to  visit  upon  him  the  penalty  of  subdivision  3  above,  unless  the  de- 
fendant controverts  it  by  serving  upon  him  an  answer  under  section 
521  of  the  Code  of  Civil  Procedure  challenging  his  rights. 

All  parties  appeared  before  the  court  for  trial.  The  plaintiff  having 
substantially  admitted  the  existence  of  the  defendants*  liens,  asserted 
its  own  lien,  and  sought  the  determination  of  the  court  as  to  priority 
of  liens.  The  defendant  lienors  were  there  to  protect  their  priority 
of  liens;  the  railroad  company  to  question  all  the  liens.  If  the  rail- 
road company  had  served  upon  the  other  defendant  lienors  an  answer 
astcing  that  their  Hens  be  dedared  invalid,  that  would  have  required  the 
said  lienors  to  set  forth  their  lien  in  proper  issuable  form.  In  the  ab- 
sence of  such  answer,  the  defendant  lienors  were  entitled  to  introduce 
their  evidence  and  have  their  liens  declared.  The  bringing  of  an  ac- 
tion to  foreclose  a  Hen  brings  all  the  parties  before  the  court,  and  if 
a  lien  is  established  the  court  is  to  distribute  the  fund  among  the  lien- 
ors according  to  their  respective  rights. 

The  judgment  should  therefore  be  modified  as  above,  and  as  modi- 
fied affirmed,  with  costs  to  the  plaintiff  against  the  railroad  company, 
and  with  costs  to  the  Burhans  &  Black  Company  and  Currier  to  be 
paid  by  the  respondents.  All  concur,  except  SEWELL,  who  dis- 
sents. 


MATX)NEY  T.  KATZENSTEIN. 
(Supreme  Court,  Appellate  DIvfsKm,  Blrst  D^rtment   December  80;  ISOOl) 

InjuRCTioif  (1 137*)— InjUKcnoK  Peitdbktb  Lite— Grounds  fob  Dbntino. 

In  an  ac-tlon  to  enjoin  as  a  nuisance  a  bnslneEui  curried  on  on  pretnlRes 
adjoining  plaintiffs,  an  Injnnctlon  pendente  lite,  nliwilutely  prohlkltiug  the 
entire  business,  should  not  be  granted,  where  It  is  not  shown  tlmt  the 
bnftinees  cannot  be  conducted  in  an  unobjectionable  manner,  where  the 
right  to  any  injunction  is  In  dispute,  where  the  damages  claimed  are  not 
large,  and  it  is  not  charged  that  defendant  Is  not  flnancially  able  to  re- 
8I»nd  to  any  Judgment,  and  where  It  might  be  a  great  hardship  to  defend- 
ant to  force  a  BU8t)ensioD  of  a  business  of  many  years'  standing  pending 
the  snit. 

[Ed.  Note.— For  other  cases,  see  Injanctlon,  Cent.  Dig.  SI  307,  300;  Dec 
Dig.  «  137.*] 

Appeal  from  Special  Term,  New  York  County. 
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Action  by  Thomas  Maloney  against  Simon  Katzenstein.  Appe^ 
by  defendant  from  an  order  granting  an  injunction  pendente  lite.  Ke- 

versed. 

Argued  before  INGRAHAM,  McLAUGHUN.  HOUGHTON, 
CLARKE,  and  SCOTT,  JJ. 

Abraham  B.  Schleimer,  for  appellant. 
Bruce  R.  Duncan,  for  respondent. 

McLaughlin,  J.  PlaintiS  is  the  owner  of  a  four-story  tenement 
house  in  the  city  of  New  York.  The  defendant  for  some  years  has 
been  in  possession  of  adjoining  premises.  The  complaint  alleges  that 
for  some  two  years  past  defendant  has  been  in  the  habit  of  briiufing 
upon  his  premises  scrap  meats,  meat  bones,  fat,  and  refuse,  whiui  he 
sorted  and  left  uncovered  in  barrels  and  otherwise,  from  which  nox- 
ious odors  were  emitted,  attracting  flies,  which  carried  with  them  dis- 
ease and  contagion,  and  by  reason  of  which  facts  the  value  of  plain- 
tifF's  premises  had  been  greatly  damaged.  The  judgment  asked  is  an 
injunction  restraining  the  continuance  of  the  alleged  nuisance,  to- 
gether with  damages.  Upon  the  complaint  and  affidavits  in  support 
of  its  auctions,  the  plaintiff  obtained  the  order  appealed  from, 
which  enjoins  the  defendant,  during  the  pendency  of  the  action,  frcnn 
bringing  upon  his  premises  and  "From  keeping,  mixing,  and  sorting 
out,  and  allowing  to  be  and  remain  thereupon,  scrap  meats,  meat 
bones,  fats,  and  refuse,  and  from  causing  and  permitting  the  odor 
therefrom  to  penetrate  into  and  about  the  building  and  premises  of 
the  plaintiff." 

It  appeared  from  the  papers  used  in  opposition  to  the  motion  that 
the  defendant  had  carried  on  the  same  business  upon  the  premises  oc- 
cupied by  him  for  some  19  years,  without  objection  or  complaint  from 
any  source.  The  business  carried  on  b;y  the  defendant  is  not,  in  and 
of  itself,  unlawful,  and  it  does  not  satisfactorily  appear,  when  all  of 
the  papers  used  upon  the  motion  are  considered,  that  such  business 
cannot  be  carried  on  without  resulting  in  a  nuisance.  Yet  the  order 
appealed  ^rom  absolutely  prohibits  the  defendant  from  carrying  on 
the  business  at  all  during  the  pendency  of  the  action.  This  ought  not 
to  be  done  until  after  a  trial  of  the  issues  be  had,  when  the  merits  of 
the  controversy  can  be  investigated  and  determined.  Chamberlain  v. 
Douglas,  24  App.  Div.  582,  48  N.  Y.  Supp.  710;  Saal  v.  South  Brook- 
lyn Ry.  Co.,  123  App.  Div.  364, 106  N.  Y.  Supp.  996. 

Not  only  this,  but  plaintiff's  right  to  an  injunction  in  any  event  is 
seriously  disputed,  and  that  is  the  issue  which  is  involved  in  the  action 
and  necessarily  must  be  determined  after  a  trial.  Injunctions  pen- 
dente lite,  "which,  in  effect,  determine  the  litigation  and  give  the  same 
relief  which  it  is  expected  to  obtain  by  the  judgment,  should  be  grant- 
ed with  great  caution,  and  only  when  necessity  requires."  Bronk  v. 
Riley,  50  Hun,  489,  3  N.  Y.  Supp.  446;  West  Side  EI.  Co.  v.  Consol- 
idated Subway  Co.,  87  App.  Div.  650,  84  N.  Y.  Supp.  1052.  Here 
no  such  necessity  was  shown.  Plaintiff  claims  only  $500  damages  for 
the  maintenance  of  the  alleged  nuisance  during  the  past  two  years  or 
more  that  he  has  been  in  possession  of  the  adjoining  premises,  and 
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there  is  no  claim  that  the  defendant  is  not  and  will  not  be  responsible 
for  any  damans  that  may  be  recovered  in  the  action.  Under  sudi 
circumstances,  it  cannot  be  said  that  the  plaintiff  will  be  irreparably 
darned  if  the  defendant  is  permitted  to  continue  his  business  until 
the  section  can  be  tried  and  the  rights  of  the  parties  determined  in  the 
r^lar  way.  On  the  other  hand,  it  might  be  a  grave  hardship,  at- 
tended with  great  loss  to  the  defendant,  to  be  obliged  to  give  up 
during  the  pendency  of  the  action  a  business  which  he  has  carried  on 
for.  something  like  19  years. 

The  order  appealed  from  therefore  must  be  reversed,  with  $10  costs 
and  disbursements,  and  the  motion  denied,  with  $10  costs.  All  concur. 


BOGERT  T,  TURNER  et  al. 
(Sapreme  Conrt,  Appellate  Division,  First  Department   December  30,  1908.) 

1.  Evidence  (|  20S*)— Admissions— Conclusiveness. 

Plaintiff  sued  for  the  price  of  corporate  stock  sold  defendant,  and  all 
ttae  evidence  sliovred  that  the  price  was  $5,000.  On  plalntUTs  crosa^i- 
amlnatlon,  sba  wan  shown  an  affidavit  wbidi  she  bad  made  which  stated 
that  the  inloe  of  the  stock  was  13.000;  of  which  she  had  been  paid  S600. 
but  she  rQ>ndl8ted  the  afladavlt,  saying  that  she  was  mistaken  when  she 
made  it.  Heli,  that  a  iad^ent  for  $2,400  was  against  the  evidence. 

lEd.  Notfc— For  other  cases,  see  Bvidence,  Gait  Dig.  H 1080^  1037 ;  Dee. 
Dig.  I  265.*] 

2.  PABTNSB8Hn>  (f  210*)— RECHmS— AOTIONB— LUBILTTT  OP  BSOHTXB. 

,  A  common-law  receiver  appointed  In  pursnance  of  the  coarfs  equitable 
powers  to  hold  the  awets  of  a  firm  pendente  lite  and  dispose  of  them  as 
the  court  shall  direct  cannot  be  sued  for  a  partnership  debt 
(Ed.  Note.— ror  other  cases,  see  Partnwshlp,  Cent  Dig.  t  403 ;  Dec.  Dig. 

f  2ia*] 

8.  Pabtnebshif  (i  210*)— BECEivsB—AppoiNTiaNT— Effect. 

The  appointment  of  a  receiver  does  not  absolve  the  partners  from  their 
partnership  debts,  nor  stay  or  prevent  action  against  the  members  of  the 
partnership  for  the  recovery  of  the  debts. 

[Ed.  Note. — For  other  cases,  see  Partnerdilp,  Cait  Dig.  1 408 ;  Dec  Dig. 

f  2ia*] 

4.  pABTNEBSmP  (I  210*)— BKOEIVEa— ColXEOTIOHt  OF  FiBM  DEBTS. 

Where  a  Judgment  Is  obtained  against  partners  and  a  receiver  has  beoi 
appointed  to  bold  the  assets,  the  Judgment  cannot  be  enforced  by  execn* 
tlon  levied  on  the  assets  in  the  bands  of  the  receiver,  but  the  Judgment 
creditor  may  share  In  the  assets  on  a  proper  application  to  the  court 

[Ed.  Note.— For  other  cases,  see  Partnership^  Gent  Dig.  |  403;  Dec 
Dig.  {  210.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Mary  E.  N.  Bogert  against  William  h.  Turner,  as  re- 
ceiver of  the  firm  of  Watson,  Noblett  &  Watson  Companyj  and  others. 
Appeal  by  the  receiver  from  a  judgment  in  favor  of  plaintiff  and  from 
an  order  denying  a  motion  for  new  trial.  Reversed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ.  
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Vincent  P.  Donihee,  for  appellant. 
Martin  Conboy,  for  respondent. 

SCOTT,  J.  The  defendant  appeals  from  a  judgment  in  favor  of 
the  plaintiff. 

The  defendant  is  a  receiver  of  the  partnership  assets  of  a  copartner- 
ship formerly  known  as  Watson,  Noblett  &  Watson  Company,  ap- 
pointed in  an  action  for  the  dissolution  of  such  copartnership.  The 
plaintiff  alleges  that  in  July,  1899,  before  the  appointment  of  defend- 
ant as  receiver,  she  sold  to  the  said  copartnership  certain  mining  stock 
at  the  agreed  price  of  $7,500,  of  which  she  was  paid  only  $2,000,  leav- 
ing due  and  unpaid  the  sum  of  $5,500,  with  interest,  which  she  seeks 
to  recover.  The  defendant  denied  all  knowledge  of  these  allegations, 
and  also  pleaded  the  statute  of  limitations.  On  the  trial  evidence  vras 
given  by  plaintiff  and  one  Lewis  tending  to  sustain  the  allegations  of 
the  complaint,  and  no  evidence  was  given  to  the  contrary,  so  that  on 
the  case  as  it  went  to  the  jury  the  plaintiff  was  entitled  to  recover 
$5,500,  with  interest,  or  nothing.  The  jury  rendered' a  verdict,  how- 
ever, for  $2,400,  for  which,  however,  there  was  no  support  whatever 
in  the  evidence.  It  appears,  however,  that  upon  plaintiff's  cross-ex- 
amination she  was  confronted  with  an  afiBdavit  previously  made  by 
her,  in  which  she  had  stated  that  she  had  sold  the  stock  for  $3,000  of 
which  she  had  been  paid  $600,  leavii^  $2,400  due  to  her.  This  affi- 
davit she  r^udiated,  saying  that  she  was  mistaken  when  she  made  it. 
It  was  obvious  that  the  verdict  was  based  upon  this  affidavit.  It  is 
perfectly  clear,  therefore,  that  the  jury  disbelieved  plaintiff's  evidence 
given  in  support  of  the  claim  embraced  in  her  complaint,  and  rendered 
the  verdict  upon  an  affidavit  repudiated  by  plaintiff  and  at  variance 
with  her  evidence.  Consequently  the  verdict  was  against  the  evidence. 

Tne  case,  however,  should  never  have  been  allowed  to  go  to  the 

1'ury,  for  the  complaint  states  no  cause  of  action  against  the  defendant, 
t  recites  defendant's  appointaient  as  receiver  of  the  assets  of  the  co- 
partnership, and  then  sets  out  a  cause  of  action  against  the  copartners 
which  is  said  to  have  arisen  before  the  appointment  of  the  receiver. 
The  defendant  is  what  has  been  called  a  common-law  receiver  ap- 
pointed by  the  court,  in  pursuance  of  its  equitable  powers,  to  hold  the 
assets  pendente  lite,  and  to  dispose  of  them  as  the  court  shall  direct. 
He  takes  no  title  to  the  assets,  and  stands  in  the  shoes  of  neither  the 
copartners  nor  the  creditors.  The  appointment  of  the  receiver  does 
not  absolve  the  coptartners  from  their  partnership  debts,  nor  stay  or 
prevent  actions  against  the  members  of  the  copartnership  for  the  re- 
covery of  such  debts.  Judgments  so  obtained  cannot,  however,  be  en- 
forced by  execution  levied  on  the  assets  in  the  hands  of  the  receiver, 
for  they  are  in  custodia  legis,  but  may  share  in  the  assets  upon  a  proper 
application  to  the  court.  But  in  no  event  can  a  receiver,  appointed  as 
this  one  was,  be  sued  for  a  copartnership  debt.  Decker  v.  Gardner, 
134  N.  Y.  334,  26  N.  E.  814,  11  L.  R.  A.  480. 

The  judgment  and  order  appealed  from  must  therefore  be  reversed, 
and,  as  no  change  in  the  pleadings  or  evidence  can  establish  a  cause  of 
action  in  favor  of  the  plamtiff  against  the  defendant  receiver,  the  com- 
plaint will  be  dismissed  as  to  the  defendant  receiver,  with  costs  to  the 
appellant  in  this  court  and  the  court  below.  All  (X)ncur. 


Digitized  by  Google 


422 


120  NBW  YORK  SUPPLBUBHT. 


(Sup.  Ct 


BEOFoa  et  al.  or  OHUBCH  OF  TRANSFIGURATION  IN  OITT  OP  NEW 
YORK  T.  RECTOR  et  aU  OF  ST.  STEPHEN'S  PROTESTANT- 
EPISCOPAL  CHUBOH  OF  CITT  OF  NEW  YORK. 
(Supreme  Court,  Appellate  DItIsIod,  First  Departmoit   December  1^00.) 

Actions  (S  69*)— Stat— Pendengt  ot  Otheb  Aotion. 

The  trial  of  an  action  at  common  law  for  the  amount  due  on  a  bond 
secured  by  a  mortage  cannot  be  stayed  pending  an  appeal  by  plalDtlflT 
from  a  judgment  In  equity  for  defendant  for  the  cancellation  of  the  re- 
strictive covenant  In  the  mortgage,  merely  because  defendant,  If  finally 
soccessftil  In  equity,  will  be  put  In  a  position  to  raise  the  money  to  pay 
the  debt  by  a  sale  of  the  property. 

[Ed.  Note.— For  other  casea,  see  Actions,  Cent.  Dig.  |  745;  Dec  DlC- 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  rector  and  others  of  the  Church  o£  the  Transfigura- 
tion in  the  City  of  New  York  against  the  rector  and  others  of  the  St. 
Stephen's  Protestant-Episcopal  Church  of  the  City  of  New  York. 
From  an  order  staying  the  trial  of  the  action,  plaintiffs  appeal.  Re- 
versed. 

See,  also,  124  App.  Div.  919,  108  N.  Y.  Supp.  1145. 
Argued    before    INGRAHAM,    McLAUGHUN,  CLARKE. 
HOUGHTON,  and  SCOTT,  JJ. 

Charles  Blandy,  for  appellants. 
Arthur  O.  Townsend,  for  respondents. 

SCOTT,  J.  This  is  an  appeal  from  an  order  staying  the  trial  of 
this  action  until  10  days  after  the  entry  of  an  order  determining  the 
final  appeal  by  the  plaintiff  herein  from  a  judgment  obtained  against 
it  in  another  action  wherein  the  defendant  herein  is  plaintiff.  Both 
plaintiff  and  defendant  are  religious  corporations  whose  relations  have 
become  so  strained  as  to  lead  them  at  the  present  moment  into  active 
hostility.  The  defendant  owns  and  occupies  for  church  purposes  a 
plot  of  land  and  a  building  which  formerly  belonged  to  plaintiff  by 
whom  it  was  sold  to  one  Quintard,  who  afterwards  conveyed  it  to  de- 
fendant. As  part  consideration  Quintard  executed  and  delivered  to 
plaintiff  a  bond  and  mortgage  for  $50,000,  which  defendant  assumed 
and  agreed  to  pay. 

This  is  a  common-law  action  to  recover  the  amount  due  upon  the 
bond,  no  attempt  being  made  to  foreclose  the  mortgage.  The  deed 
from  Quintard  to  plaintiff  contained  a  restrictive  covenant  forlMdding 
the  use  of  the  property  for  other  than  church  purposes.  The  defend- 
ant, claiming  that  the  covenant  is,  for  certain  reasons,  unenforceable, 
and  alleging  that  its  existence  prevents  the  raising  of  money  by  means 
of  a  mortgage  upon  the  property,  either  to  pay  off  plaintiff's  debt,  or 
to  make  needed  extensions  and  improvements  of  the  church,  has  com- 
menced an  action  in  equity  for  the  cancellation  of  the  restrictive  cove- 
nant. This  action  has  resulted  in  a  decree  in  favor  of  the  present  de- 
fendant, which  is  now  on  appeal  to  this  court  and  which  will  undoubt- 
edly be  carried  further,  if  affirmed  here.   The  effect  of  the  order  ap- 
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pcaletd  from  is  to  stay  the  further  prosecution  of  this  acUon  until  the 
final  determination  of  the  pending  appeal  from  the  decree  in  the  equity 
action,  and  of  any  further  appeal  that  may  be  taken.  The  ground  up- 
on which  it  is  sought  to  sustain  the  present  order  is  that  the  final  out- 
come of  the  equity  action  will  be  determinative  of  the  present  action. 
This,  however,  is  not  strictly  true.   The  issues  in  this  action  and  in 
the  equity  are  quite  different,  and  it  is  possible  that  plaintiff  might 
succeed  in  this  action,  and  the  present  defendant,  at  the  same  time, 
succeed  in  the  equity  action  in  which  it  is  plaintiff.  The  most  that  can 
l>e  said  is  that,  if  Uiis  defendant  finally  succeeds  in  its  equity  action, 
it  will  be  put  in  a  position  to  raise  money  wherewith  to  pay  its  debt 
to  this  plaintiff.  This  is  not  sufficient  to  warrant  a  stay  of  this  com- 
mon-law action.   The  plaintiff  is  strictly  within  its  legal  right  in  in- 
sisting upon  the  enforcement  of  its  bond,  and  is  not  to  be  stayed  mere- 
ly because  the  defendant  hopes  in  the  event  of  a  successful  result  of 
another  action  to  be  aWe  to  avert  the  consequences  which  it  apprehends 
from  the  outcome  of  this  action. 

The  order  appealed  from  must  be  reversed,,  with  $10  costs  and  dis- 
bursements, and  the  motion  denied  with  $10  costs.   All  concur. 


BUCKLEY  T.  CITY  OF  NEW  YORK. 
(Supreme  Court.  Appellate  DivlBicm.  Urst  Department   December  W,  1909.) 

1.  MUHIdPAL  COBPOBATXOITS  ({  819*)— TOBT»— DEFBOT  IIT  SIKBET. 

In  an  action  against  a  city  for  Injuries  to  one  driving  a  wagon,  owing 
to  his  having  driven  In  the  nighttime  upon  a  bank  of  earth  thrown  up  at 
the  side  of  an  excavation  in  the  street,  plaintiff  testified  that  be  saw  no 
lights,  but  the  evidence  showed  that  lights  were  put  on  every  night,  that 
at  least  one  of  the  lights  was  burning  when  the  accident  happened,  and 
that  both  lights  had  been  burning  10  minutes  earlier.  Beld,  that  the 
evidence  did  not  Justify  a  finding  that  the  city  tiad  been  negligent 

[Ed.  Note.— For  other  cases,  see  Hunldpal  GorporatlonB,  Gent  Dig.  |S 
1739-1743;  Dec.  Dig.  {  819.*] 

2.  Municipal  CoBPORATfons  (i  790*)  —  Excavations  iw  Stber— Cau  Re- 

<luiBED  OP  City. 

Where  under  a  permit  Issued  by  the  street  department  of  a  city,  an  ex- 
cavation was  made  In  a  street  to  repair  a  sewer,  the  city  was  bound  to 
ezerdse  reasonable  care  to  see  that  It  was  properly  guarded,  and  it  might 
not  ab8(dve  itself  from  the  dnty  of  using  care  by  relying  upon  the  con- 
tractor to  do  so,  though  the  city  was  not  an  Insurer. 

[Ed.  Note.— For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  } 
1655 ;  Dec.  Dig.  5  796.*] 

8.  Municipal  Cobfobationb  ({  603*)  —  Defects  in  Sikeets  —  Contbibutobt 
Neoliobncb. 

One  injured  by  driving  in  the  nighttime  upon  a  pile  of  earth  beside  an 
excavation  In  a  street  was  guilty  of  contributory  negligence  In  having 
driven  tiironi^  the  street  at  a  fnrloua  speed. 

[Ed.  Note.— Fbr  other  cases,  see  Munldpal  Corporations,  Cent  Dig.  fi 
1973, 1682;  Dec.  Dig.  8  803.*] 

Appeal  from  Trial  Term,  New  York  County. 
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Action  by  John  J.  Buckley  against  the  City  of  New  York.  Appeal 
by  defendant  from  a  judgment  in  favor  of  plaintiff  and  from  an  or- 
der denying  a  motion  for  a  new  trial.  Reversed,  and  new  trial  ordered. 

Argued  before  INGRAHAM,  Mcl^UGHUN,  HOUGHTON, 
CL,ARKE,  and  SCOTT,  JJ. 

Loyal  Leale,  for  appellant. 

Rc^r  S.  Baldwin,  for  respondent 

SCOTT,  J.  Appeal  from  a  judgment  for  plaintiflF  for  damages  for 
personal  injuries. 

The  plaintiif  was  the  driver  of  a  newspaper  delivery  wagon.  Short- 
ly after  4  o'clock  a.  m.  of  March  24,  1906,  he  was  driving  very  fast 
up  the  Bowery,  carrying  a  load  of  newspapers  from  the  general  post 
office  to  the  Grand  Central  Station.  Fifty  feet  south  of  Houston  street 
an  excayation  had  been  made  in  the  roadway  by  a  licensed  plimiber 
under  a  permit  issued  hy  the  street  department.  The  excavation  was 
for  the  purpose  of  repairitig  a  break  m  a  sewer.  It  ran  north  and 
south,  was  three  feet  wide,  and  about  ten  feet  long.  It  was  protected 
by  planks  stood  up  on  end  in  the  excavation,  and  the  dirt  was  thrown 
in  banks  on  either  side;  there  being  from  1J4  feet  to  3  feet  between 
the  westerly  edge  of  the  embankment  and  the  easterly  rail  of  the  east- 
erly car  track.  The  excavation  had  lasted  about  10  days.  The  plain- 
tiff was  driving,  as  he  says,  at  a  fast  trot  or  gallop,  having  about  10 
minutes  to  drive  from  Houston  street  to  Forty-Second  street.  He  was 
driving  on  the  easterly  track  with  his  right  wheels  outside  and  to 
the  east  of  the  track.  He  saw  the  pile  of  dirt  when  he  was  within 
a  few  feet  of  it,  and  tried  to  pull  out,  but  unsuccessfully;  his  wheel 
running  up  on  the  embankment  and  upsetting  the  wagon.  He  says 
that  he  saw  no  lights,  but  the  evidence  is  quite  convincing  that  lights 
were  put  on  every  night,  including  the  night  of  the  accident,  one  show- 
ing up  town  and  another  showing  down  town,  that  at  least  one  of 
these  lights  was  burning  when  the  accident  happened,  and  that  both 
lights  had  been  burning  10  minutes  earlier.  The  court  charg^  the 
jury  in  the  main  very  fairly  as  to  the  degree  of  care  which  ci^ 
was  bound  to  exercise.  It,  however,  interjected  into  the  diarge  an  ex- 
tract from  the  opinion  of  this  court  in  Godfrey  v.  City  of  New  York, 
104  App.  Div.  357,  93  N.  Y.  Supp.  899,  which  taken  alone,  without  the 
context  which  accompanied  it  in  the  original,  stated  the  case  against 
•the  city  rather  more  strongly  than  was  strictly  accurate.  This  was  not 
excepted  to,  and  would  not  be  referred  to  but  for  the  fact  that  it  may 
have  influenced  the  verdict,  which  as  we  think  was  contrary  to  the  evi- 
dence. The  obstruction  was  a  lawful  one,  and  sudi  as  must  of  neces- 
sity be  created  from  time  to  time.  It  was  not  per  se  a  nuisance  which 
the  city  authorized  or  permitted  and  thus  became  a  partner  in,  like 
those  in  Cohen  v.  Mayor,  113  N.  Y.  532,  21  N.  E.  700,  4  L.  R.  A.  406» 
10  Am.  St.  Rep.  606 ;  Speir  v.  Brooklyn,  139  N.  Y.  6,  34  N.  E.  727,  21 
L.  R.  A.  641,  36  Am.  St.  Rep.  664;  Landau  v.  New  York,  180  N.  Y. 
48,  72  N.  E.  631,  105  Am.  St.  Rep.  709.  That  the  city  issued  a  per- 
mit for  the  excavation  under  the  facts  of  this  case  merely  establishes 
notice,  but  does  not  otherwise  extend  its  liability.  The  result-is  tiiai 


Digitized  by  Google 


Sup.Ct.) 


ZWECKBR  T.  LETIHB. 


425 


the  city,  having  notice  and  knowledge  of  the  excavation,  was  bound 
to  exercise  reasonable  care  to  see  that  it  was  properly  guarded  so  as  to 
insure  the  safety  of  those  who,  themselves  exercising  reasonable  care, 
used  title  highway.  The  city  might  not  absolve  itself  from  the  duty  of 
using  care  by  relying  upon  the  contractor  to  do  it,  but  was  bound 
through  its  proper  officer  to  see  that  the  contractor  did  his  duty  in  that 
regard.  Still  it  was  not  an  insurer  of  the  safety  of  wayfarers.  The 
evidence  clearly  showed  that  the  contractors  and  the  city  had  exercised 
care,  and  that  the  police  officer  upon  that  particular  beat  gave  especial 
attention  to  the  lights  upon  the  excavation  because  he  knew  that  news- 
paper wagons  drove  up  the  Bowery  nightly  at  high  speed.  It  was 
clearly  established  that  the  lights  were  burning  up  to  a  few  minutes 
before  the  accident,  at  the  worst.  What  caused  the  southerly  light  to 
go  out,  if  it  did  go  out,  is  not  shown.  At  all  events,  tfie  lengdi  of  time 
Uiat  elapsed  between  the  time  it  went  out  and  the  time  the  accident 
happened  was  too  short  to  impute  notice  to  the  city.  McFeetars  v. 
New  York,  102  App.  Div.  32,  92  N.  Y.  Supp.  79 ;  Gedroice  v.  New 
York,  109  App.  Div.  1^6,  95  N.  Y.  Supp.  645.  So  far  as  the  city  is 
concerned,  there  is  no  difference  between  a  light  which,  having  been 
lighted,  goes  out,  and  a  light  which  has  been  removed  by  a  third  per- 
son. We  do  not  consider  that  the  evidence  justified  a  finding  that  the 
dty  had  been  negligent.  On  the  other  hand,  there  is  satisfactonr  evi- 
dence that  the  plaintiff  was  guilty  of  contributory  n^ligence.  ne  was 
driving  through  the  street  on  a  dark  night  at  a  furious  speed.  This 
in  itself  indicates  a  lack  of  reasonable  care,  and  it  may  readily  be  in- 
ferred that,  if  he  had  been  driving  at  a  moderate  pace,  he  would  have 
been  able  to  avoid  the  obstruction. 

The  judgment  and  order  appealed  from  must  be  reversed,  and  a  new 
trial  granted,  with  costs  to  the  appellant  to  abide  the  result  All  con- 
cur. 


ZWKCKER  et  al.  v.  LEIVINB  et  al. 

(Supreme  Court,  Appellate  DlTlsIon,  First  Department  December  80,  1909.) 
L  Appeal  and  Ebbob  (|  381*)  —  Undebtakinq  —  Subeths— Jdotitioation— 

WiTHDBAWAL  OF  ElZCEPTION. 

Under  Oode  CIt.  Proc.  {  1335,  permitting  respondent's  attorney,  within 
10  days  after  service  of  a  copy  of  the  undertaking,  on  appeal,  to  serve 
upon  aiqiieUant's  attorney  written  notice  ol  exception  to  the  sufficiency  of 
the  snreties,  when  they  must  Jastify,  and  making  the  effect  of  a  fallnre  to 
irattty  the  same  as  If  the  nndertaldDs  had  not  been  given,  an  exception 
to  sureties  may  he  withdrawn  by  oral  atiiralation,  and,  if  withdrawn, 
leaves  the  nndertalEli«  aa  though  no  ncepUai  bad  been  demanded. 

I  Ed.  Note.— For  other  casee,  see  Appeal  and  Drror,  Oant  Dig.  U  208(K 
2031;  Dec  Dig.  1881.*] 

2.  SnpuuTiONS  <(  6*>— Obai,  Stipttutionb. 

While  Supreme  Conrt  General  Rules,  Rule  11,  provides  that  an  oral 
stipulation  aa  to  proceedings  In  a  case  will  not  be  effectuated  by  the  court 
or  binding  upon  the  parties,  the  court  wilt  not  penult  a  party  to  be  misled 
or  defrauded  because  he  acted  upon  an  oral  stipulation  made  by  the  other 
party. 

[Ed.  Note. — For  other  cases,  see  Stipulations,  Dec.  Dig.  {  0.*] 
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8.  Appeai.  ajxd  Bbbob  (I  1^7*)— LuBiLirr  on  Appsal  Bovd— Actioh— Jqbt 
Question. 

Where  plaintiff's  evIdeDce  In  an  action  against  saretlee  on  an  appMl 
bond  showed  that,  within  the  two  we^  in  which  plaintiff,  as  respondrat 
in  another  action,  had  stipnlated  in  writing  that  the  sureties  on  the  ap- 
peal bond  might  JnatUy  upon  exception  to  them,  the  judgment  debtor's 
attorney  assured  plaintiff's  attorney  that  the  sureties  were  responsible 
and  plaintiff's  attorney  acquiesced  in  tbeir  not  justifying,  which  defend- 
ants denied,  it  was  a  jury  question  whether  plaintiff's  demand  for  justi- 
fication was  withdrawn  so  as  to  leave  the  bond  In  operation. 

[Ed.  Note^For  other  cases,  see  Appeal  and  Error,  Dec;  Dig.  1 1247.*] 

4.  Tbial  (J  177*)— Just  Questiok—Subuission— Request— Tnn. 

Tbe  regnest  to  submit  a  question  to  the  jury  which  the  evidence  re- 
quired to  be  submitted,  made  after  both  parties  had  moved  for  a  verdict 
and  tbe  court  had  directed  one  for  defendant,  but  before  verdict  was  ren- 
dered, was  In  time  to  require  Its  submission. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent  Dig.  |  400;  Dec  Dig.  | 
177.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Clara  Zwecker  and  another  against  Sarah  Levine  and  an- 
other. From  a  judgment  for  defendants,  upon  a  directed  verdict, 
plaintiffs  appeal.  Reversed,  and  new  trial  granted. 

Argued  before  INGRAHAM,  McLAUGHUN,  LAUGHUN, 
HOUGHTON,  and  SCOTT,  JJ. 

Mo'ses  Feltenstcin,  for  appellants. 
Charles  Shamrotb,  for  respondents. 

HOUGHTON,  J.  In  December,  1907,  the  plaintiffs  recovered  a 
judgment  against  one  Isaac  Portman  and  others  for  $1,222.50.  Port- 
man  and  his  codefendants,  feeling  aggrieved,  appealed  from  such  judg- 
ment, and  for  the  purpose  of  staying  the  issue  of  execution  gave  the 
usual  undertaking,  which  the  defendants  signed  as  sureties.  The  judg- 
ment creditors  served  a  written  notice  of  exception  to  the  sureties  on 
the  28th  day  of  December,  1907.  Two  days  thereafter,  at  the  request 
of  the  attorney  for  the  judgment  debtors,  the  judgment  creditors'  at- 
torney stipulated  in  writing  that  such  sureties  might  have  two  weeks 
from  that  date  in  which  to  justify.  The  sureties  never  justified,  nor 
did  the  juc^^ent  creditors  ever  issue  execution.  The  judgment  which 
was  appealed  from  was  subsequently  affirmed,  and  the  plaintiffs  bring 
this  action  upon  the  undertaking  to  recover  the  amount  of  the  judg- 
ment according  to  the  obligations  contained  therein.  The  defendants 
defend  on  the  ground  that  exception  having  been  taken  to  them  as 
sureties,  and  they  never  having  justified,  they,  by  operation  of  law, 
were  relieved  from  the  oblig^ations  which  they  assumed  upon  signing 
tbe  undertaking.  The  plaintiffs  seek  to  hold  them  on  the  grotuid  that 
the  exception  to  them  as  sureties  was  withdrawn  by  oral  stipulation. 
The  learned  trial  court  held  that,  exception  having  been  taken  to  the 
defendants  as  sureties,  the  oral  withdrawal  of  such  exception  was  of 
no  effect,  and  that  they  were  relieved  from  their  obligation,  and  there- 
fore directed  a  verdict  in  their  behalf,  and  from  the  judgment  ratered 
thereon  the  plaintiffs  appeal. 
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We  are  of  the  opinion  that  the  plaintiffs  proved  facts  with  respect 
to  the  withdrawal  of  the  exception  to  the  defendants  as  sureties  which 
made  a  question  of  fact  for  the  jury,  and  that  the  direction  of  a  verdict 
in  belialf  of  defendants  was  erroneous. 

It  is  true  that  where  sureties  on  an  undertaking  are  excepted,  to, 
and  they  fail  to  justify,  they  are  relieved  from  the  obligations  of  the 
undert^ing,  and  the  situation  is  as  though  no  undertaking  had  been 
given.  Code  Civ.  Proc  §  1335;  Manning  v.  Gould,  90  N.  Y.  476. 
But  such  exception  to  sureties  may  be  withdrawn  by  oral  stipulation, 
and  if  withdrawn  the  undertaking  stands  as  though  no  exception  to 
the  sureties  requiring  them  to  justify  had  been  demanded.  Goodwin  . 
v.  Bunzl,  50'N.  Y.  Super.  Ct.  441,  affirmed  103  N.  Y.  224,  6  N.  E.  399. 
The  reports  in  the  above  case  do  not  state  that  the  withdrawal  of  the 
exception  to  the  sureties  was  by  oral  stipulation,  but  an  examination 
of  the  record  discloses  that  such  was  the  fact.  Of  course,  within  the 
10  days  in  which  the  sureties  could  justify,  after  written  notice  to  do 
so,  the  parties  serving  such  exception  to  the  sureties  could  by  written 
notice  withdraw  such  exception,  and  the  situation  would  then  be  as 
though  no  exception  to  sureties  had  been  taken.  Rule  11  of  the  Gen- 
eral Rules  of  the  Supreme  Court  provides  that  an  oral  stipulation  in 
respect  to  proceedings  in  a  cause  shall  not  be  binding  and  will  not  be 
carried  into  effect  by  the  court,  yet  the  court  will  not  penrnt  a  party  to 
be  misled,  deceived,  or  defrauded  because  he  has  acted  upon  an  oral 
stipulation  made  by  the  opposite  party.  M.  L.  Ins.  Co.  v.  O'Donnell. 
146  N.  Y.  275,  40  N.  E-  787,  48  Am.  St.  Rep.  796. 

In  the  present  case  the  proof  is  that,  within  the  two  weeks  in  which 
the  plaintiffs  had  stipulated  in  writing  that  the  sureties  might  justify, 
the  attorney  for  the  judgment  debtors  assured  the  attorney  for  the 
plaintiffs  that  the  sureties  were  entirely  responsible,  and  tfiat  there 
was  no  occasion  for  them  to  justify,  and  that  the  plaintiffs'  attorney  ac- 
quiesced in  their  not  justifying,  and  in  effect  withdrew  his  demand 
Uiat  they  do  so.  The  defendants  denied  this,  but  the  proof  on  the  part 
of  the  ^aintiffs  raised  a  question  for  the  jury  to  determine,  whether 
or  not  the  demand  for  justification  had  in  fact  been  withdrawn.  In- 
stead of  directing  a  verdict  in  behalf  of  defendants,  the  learned  trial 
court  should  have  submitted  the  question  of  such  withdrawal  to  the 
jury.  If  the  jury  should  find  from  all  the  facts  and  circumstances 
that  the  demand  for  justification  was  in  fact  withdrawn,  then  the  de- 
fendants would  be  liable  upon  their  undertaking  as  though  no  demand 
for  justification  had  ever  been  made.  In  signing  the  undertaking  the 
defendants  entered  into  an  otdigation  to  pay  the  amount  of  the  judg- 
ment in  case  it  was  affirmed,  and  diey  were  only  relieved  in  case  the 
judgment  creditors  refused  to  accept  them  as  sureties.  If  such  refusal 
was  made,  and  the  sureties  failed  to  justify,  the  sureties  were  then 
relieved.  If,  however,  the  exception  was  withdrawn,  the  undertaking 
of  the  defendants  remained  and  was  binding  upon  them. 

The  defendants  insist  the  plaintiffs  were  too  late  in  asking  to  go  to 
the  jury  upon  the  question  as  to  whether  or  not  exception  to  the  sure- 
ties had  been  withdrawn.  Both  parties  moved  for  direction  of  verdict, 
and  the  court  announced  that  it  would  direct  a  verdict  for  the  defend- 
ants.  Before  the  verdict  had  been  rendered,  the  plaintiffs  asked  to  go 
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to  the  jury  upon  the  specific  question  as  to  whether  or  not  the  except 
tion  to  the  sureties  had  been  withdrawn.  The  plaintiffs  thus  pointed 
out  a  specific  question  for  the  jury  to  pass  upon  and  were  in  time  in 
so  doing.   Maxwell  v.  Martin,  130  App.  Div.  80,  114  N.  Y.  Supp.  349. 

It  follows  that  the  judgment  must  be  reversed,  and  a  new  trial  grant- 
ed,  with  costs  to  the  appellants  to  abide  the  event  All  concur. 


8HANH  v.  CITY  OF  NEW  TORK. 
(Supreme  Court,  Appellate  DlvlBlon,  First  Department   December  80.  1909.> 

1.  MuNioiPAx  CoBFORATiOHS  ({  218*) — Classxpied  Civil  Sebviob— Subpeh- 

8I0N  OF  E:1CPL0T£— AtTTHOBITT  OF  BOBODGH  PBEBIDEnT. 

Greater  New  Tork  Charter  (Laws  1901,  p.  686,  c.  46^  i  1S43,  provides 
tbat  whenever,  in  any  department,  an  office,  position,  or  employmoit  is 
abolished  or  made  unnecessary,  tbe  person  or  persons  legally  holding  or 
flIllDg  the  same  shall  be  deemed  suspended  without  pay,  and  entitled  to 
reinstatement  if  within  a  year  there  is  need  for  his  or  their  Berrlces. 
Held,  that  it  was  left  to  the  dlscretiou  of  a  borough  president,  or  other 
person  ha^g  charge  of  a  department,  as  to  when  work  should  be  done 
and  money  expended,  and  a  ^rongh  president,  exercising  his  discretion 
In  good  faith,  was  authorized  to  terminate  the  employment  of  a  tfanslt- 
man  and  computer  In  bis  office  in  the  classified  drll  service,  by  snspend- 
him  without  pay  for  a  year,  though  there  was  stUI  work  for  him  to 
do  and  money  to  pay  htm, 

[Ed.  Noter— For  other  cases,  see  Municipal  Gorporatloios,  Cent  IMff.  1 
696;  Dec.  Dig.  |  218.*] 

2.  MumoiPAL  OoBFOKATions  (t  218*) — (Classified  Civn.  Bkbvxcb— Suspbh- 

SION  OF  EhCPLOrt— "Ii4T-0FF." 

Though  tbe  word  "lay-off"  was  used  In  a  notice  terminating  the  servlce- 
qf  an  employ^,  it  was  a  sufficient  indication  of  action  under  Greater  New 
York  Charter  (Laws  1901,  p.  636,  c.  46^  |  1543,  authorizing  hla  suspen- 
sion withont  pay  for  a  year. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  1 
B98 ;  Dec.  Dig.  |  218.*] 

8.  Mandamus  (|  77*)— Reinstaikmknt  of  Suspended  Employ£. 

If  the  action  of  a  head  of  tbe  dty  department,  In  exercise  of  his  dis- 
cretionary power  to  suspend  a  subordinate  employ^,  was  in  bad  faith  and 
for  the  sole  purpose  of  getting  rid  of  bim,  be  Is  entitled  to  reinstatement 
by  mandamus. 

[Ed.  Note,— For  otber  cases,  see  Mandamus,  Cent  Dig.  H  161-169;  Dec. 
Dig.  g  77.*] 

4.  Municipal.  C^bfobahons  {|  220*) — Classified  CTivn.  Sebvicb— SnsFEn- 

SION  OF  BUFLOT^REUfSTATBUBNT  AND  ReCOTEHT  OF  SA&ABT. 

An  employ^  In  a  dassifled  (dvU  service,  who  was  suqiended  tnm  Om 
head  of  a  d^rtment  In  the  honest  belief  that  such  redaction  was  In 
tbe  best  interest  of  the  dty,  was  not  unlawfully  discharged,  and  cannot 
recover  salary  for  tbe  time  he  was  nnonployed. 

[Ed.  Note.: — ^For  other  cases,  see  Municipal  (^rporatlons,  Gent  Dig.  I 
609;  Dec.  Dig.  |  220.*] 

Appeal  from  Appellate  Term. 

Action  by  Bernard  Shane  against  the  City  of  New  York.  A  judg-- 
ment  for  defendant  was  reversed,  and  judgment  directed  for  plaintiff 
by  the  Appellate  Term  (63  Misc.  Rep.  304, 116.  N.  Y.  Supp.  685),  and 
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defendant  appeals  by  permission.  Reversed^  and  judgment  of  Mu- 
nicipal Court  affirmed. 

Argued  before  INGRAHAM,  McLAUGHLIN,  LAUGHLIN, 
HOUGHTON,  and  SCOTT.  JJ. 

Terence  Farley,  for  appellant. 
Irving  I.  Kremer,  for  respondent. 

McLaughlin,  J.  The  plaintiff  was  employed  as  transitman  and 
computer  in  the  office  of  the  president  of  the  borough  of  Richmond, 
who,  on  the  14th  of  February,  1908,  notified  him  that  on  and  after 
the  1st  of  March  he  would  be  "laid  off"  because  of  "lack  of  appropria- 
tion." About  the  1st  of  March  the  plaintiff  received  two  communica- 
tions from  the  president,  dated  February  29th,  one  rescinding  the  for- 
mer action  "laying  him  off"  for  lack  of  appropriation,  and  the  other 
"laying  him  off"  from  March  1st  for  "lack  of  work."  On  the  16th  of 
June  following  he  was  appointed  transitman  in  the  department  of 
sewers,  borough  of  Manhattan,  and  then  this  action  was  brought  in 
the  Municipal  Court  of  the  City  of  New  York  to  recover  the  salary 
of  his  former  position  from  the  time  he  was  "laid  off"  until  his  re- 
employment ;  the  complaint  alleging  that  he  had  been  wrongfully  dis- 
charged and  prevented  from  working  during  that  time,  though  he  had 
been  willing  to  perform  his  duties  and  had  duly  tendered  his  services. 
The  complaint,  after  trial,  was  dismissed  in  the  Municipal  Court; 
but  on  appeal  from  the  judgment  entered  to  that  effect  the  same  was 
reversed  by  the  Appellate  Term  and  judgment  directed  for  the  plain- 
tiff for  the  full  amount  claimed,  and  the  city,  by  permission,  appeals  to 
this  court. 

At  the  trial  it  appeared  that  the  plaintiff  had  a  position  in  the  classi- 
fied municipal  civil  service,  and  by  reason  of  that  fact  the  ccmtention 
is  made  that  the  borough  president  had  no  power  to  suspend  him  with- 
out pay  so  long  as  there  was  any  work  for  him  to  do  and  sufficient  ap- 
propriation to  pay  him.  This  contention  is  based  upon  an  erroneous 
assumption  that,  once  a  person  has  obtained  a  position  in  the  classified 
municipal  civil  service,  he  must  thereafter  be  employed  so  long  as 
there  is  any  work  to  do  and  money  to  pay  him ;  in  other  words,  that 
a  borough  president,  or  other  person  having  charge  of  a  department 
of  the  city  government,  which  requires  work  to  be  done  and  money 
expended,  has  no  discretion  as  to  the  time  wiien  such  work  shall  be 
done  and  the  expenditure  made.  This  is  not  the  law,  and  ought  not 
to  be,  because  it  may  well  be  that  certain  kinds  of  work  can  be  better 
and  more  economically  done  at  one  time  or  season  of  the  year  than  at 
another,  and  this  must  be  left  to  the  discretion  of  the  officer  having 
chaise  of  the  work  and  expenditure  of  the  city's  funds.  Section  1643 
of  the  Greater  New  York  Charter  (Laws  1901,  p.  636,  c.  466)  pro- 
vides, among  other  things,  that : 

'^Wtaenerer  in  any  department  or  Institatlon  an  offlce.  position  w  «Dpl<^- 
ment  l8  abollsbed  or  made  unnecessary  through  the  operation  of  this  act,  or 
In  any  other  manner,  *  -  *  *  the  person  or  persons  I^ally  holding  the  of- 
fice or  filling  the  position  or  employment  thus  abolished  or  made  unnecessary 
shall  be  deemed  to  be  suspended  without  pay,  and  shall  be  entitled  to  rein- 
statement la  ttie  same  office^  position  or  emplc^m^t,  or  In  any  correBpond-, 
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fng  or  similar  office.  If  wltbln  one  year  tbeieaftK  there  ts  need  for  bis  or 
their  serrlcea." 

The  section  further  provides  the  head  of  the  department  must,  in 
case  of  such  suspension,  certify  the  name  or  names  of  such  person  or 
persons  to  the  municipal  civil  service  commission,  and  the  person  so 
suspended  remains  eligible  for  appointment  to  the  same  or  similar 
positions  in  the  order  of  their  original  appointments,  in  preference  to 
others.  * 

A  considerable  portion  of  the  briefs  presented  is  devoted  to 'the  de- 
termination of  the  question  of  whether  the  plaintiff  was  discharged 
or  only  suspended,  and  whether  his  position  was  or  was  not  abolished. 
The  determination  of  such  questions  is  unnecessary,  because,  under 
section  1543  of  the  charter,  the  borough  president  had  authority  to 
terminate  the  plaintiff's  employment,  and  what  he  did  was  in  effect  to 
suspend  him  without  pay  for  a  year.  It  is  perfectly  obvious  that  the 
president  was  attempting  to  exercise  his  authority  under  the  section 
referred  to,  for  he  promptly  notified  the  civil  service  commission  of 
his  action,  and  by  reason  of  that  fact  plaintiff  obtained  his  position  as 
transitman  in  the  department  of  sewers  a  few  weeks  later.  Althot^h 
the  word  "lay-off**  was  used,  it  was  a  sufficient  indication  of  the  presi- 
dent's action.  People  ex  rel.  Levenson  v.  Wells,  78  App.  Div.  373,  79 
N.  Y.  Supp.  738;  People  ex  rel.  Frank  v.  Monroe,  99  App.  Div.  290, 
90  N.  Y.  Supp.  907. 

If  the  action  of  the  borough  president  was  in  bad  faith,  done  for  the 
sole  purpose  of  getting  rid  of  the  plaintiff,  then  he  was  entitled  to 
secure  reinstatement  by  mandamus.  People  ex  rel.  Corrigan  v.  Mayor, 
149  N.  Y.  215,  43  N.  E.  5*54;  People  ex  rel.  Bean  v.  Clausen,  60  App. 
Div.  324,  63  N.  Y.  Supp.  1064;  Matter  of  Jones  v.  WiUcox,  80  App. 
Div.  167,  80  K.  Y.  Supp.  420.  It  may  well  be  doubted  whether  he 
could  maintain  the  present  action  to  recover  salary  until  he  had  been 
reinstated  in  his  former  position.  Sutliffe  v.  City  of  New  York,  132 
App.  Div.  831,  117  N.  Y.  Supp.  813.  But  if  the  action  could  be  main- 
tained without  reinstatement,  I  do  not  think  the  plaintiff  was  entitled  to 
recover,  and  I  prefer  to  place  my  conclusion  upon  that  ground. 

The  plaintiff  was  employed  in  the  topographical  bureau  in  the  bor- 
ough president's  office,  and  his  "lay-off"  was  due  to  the  fact  that  the 
officials  in  charge  of  the  work  of  thdt  bureau  deemed  it  advisable,  in 
view  of  work  being  done,  and  reduced  the  force  accordingly.  Their 
good  faith  in  arriving  at  this  determination  is  not  questioned,  and  the 
only  answer  which  the  plaintiff  makes  to  it  is  that,  so  long  as  there  was 
any  work  which  he  could  do  and  any  money  available  to  pay  him,  he 
was  legally  entitled  to  be  employed.  This  apparently  was  the  view  en- 
tertained by  the  Appellate  Term.  The  business  of  the  city,  like  any 
other  business,  requires  the  employment  of  more  men  at  some  times 
than  at  others.  To  hold,  when  fewer  men  are  required,  the  maximum 
number  must  be  kept  at  work  so  long  as  there  is  any  work  which  can 
be  given  them,  or  any  money  with  whidi  to  pay  them,  is  contrary  to 


as  agamst  public  policy. 

If  the  plaintiff  had  proved  that  the  work  had  been  curtailed  and 
he  and  other  employes  removed  with  the  intention  and  for  the  purpose 
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of  eventually  supplanting  them  witfi  other  workmen,  and  then  con- 
tinuing the  work,  a  different  question  would  be  presented ;  but  here 
there  is  no  such  claim  made.  On  the  contrary,  it  seems  to  be  conceded 
that  the  reduction  in  the  force  was  made  in  the  honest  belief  that  such 
reduction  was  in  the  best  interest  of  the  city.  That  being  so,  it  fol- 
lows that  the  plaintiff  was  not  unlawfully  discharged.  People  ex  rel. 
Vineing  v.  Hayes,  119  N.  Y.  Supp.  808.  He  could  not  have  been  re- 
instated in  his  former  position  and  is  not  entitled  to  recover  the  salary 
of  such  position  while  he  was  unemployed. 

The  determination  of  the  Aj^Ilate  Term  is  therefore  reversed,  and 
the  judgment  of  the  Municipal  Court  affirmed,  with  costs  to  the  appel- 
lant in  all  courts.  All  concur. 


ANDREWS  T.  HOBTON. 
(Btqweme  OOnrt,  Trial  Term,  Tates  Otranty.  January  8.  1010.) 

1.  CorBiB  (I  183*) — County  Cottbt— Jurisdiction. 

Where  a  vendee  In  possession  brought  suit  against  the  vendor  to  recov- 
er a  mdney  jadgment  and  to  have  the  amount  credited  on  the  unpaid 
part  of  the  price,  the  County  Court  had  Jurisdiction  In  so  far  as  a  money 
judgment  was  demanded,  and  hmce  had  jurisdiction  of  a  connterclalm 
by  the  vendor  to  recover  possession  for  forfeiture  of  the  contract  and  of 
any  defense  based  tm  a  claim  on  which  the  vendee  conld  have  maintained 
an  actl<m  in  the  Supreme  Coart  under  Code  Civ.  Proc.  |  848,  i>rovldlng 
tbat,  viiere  the  Goonty  Court  has  Jurisdiction,  it  possesses  the  same  Ju- 
risdiction which  the  Supreme  Court  possesses  In  a  like  case  and  may 
grant  any  relief  to  either  party  which  the  Supreme  Court  might  render 
or  grant  in  a  like  case,  and  may  enforce  its  mandates  In  the  same  man- 
ner. 

[Bd.  N9te. — For  other  cases,  see  Courts,  Dec.  Dig.  {  183.*] 

2.  TBNDOB  and  PXTBCHASEB  (§  299*) — DCUANDS  AVAIUBLE— DeFENSXS. 

Where  a  vendee  sued  bis  vendor  for  damages  for  cutting  bay  and  tim- 
ber from  the  premises  sold  and  to  compel  an  Indorsement  of  certain  al- 
leged payments  on  the  sale  contract,  the  vendor  was  entitled  to  plead  as 
an  affirmative  defense  and  counterclaim  tbat  the  contract  was  forfeited 
and  demand  possession  of  the  premises,  under  Code  Olv.  Proc.  fS  901, 
604.  specifyii^  the  causes  of  action  pleadable  as  a  cooi^erclalm,  and  pro- 
viding for  affirmative  relief  in  such  cases. 

[Sd.  Note.— For  other  cases,  see  Vendor  and  Pnrcbaser,  Dec.  Dig.  i 
299.*] 

8.  CouBTS  (I  163*) — CouKTT  Court— JuBisDicTioN— Possession  or  Reai.tt. 

I7nder  Code  Civ.  Proc.  |  340,  providing  that  County  Courts  shall  have 
Jnrisdiction  of  an  action  to  procure  a  Judgment  requiring  specific  per- 
formance of  a  contract,  rriating  to  real  property  situated  within  the 
county,  a  County  Court  baa  original  Jurisdiction  of  an  action  to  declare 
a  forfeiture  of  a  contract  for  the  sale  of  realty  within  the  county. 

[Ed.  Not&— For  other  cases,  see  Courts,  Dec  Dig.  1 183.*] 

4.  JuDGia:NT  (t  725*) — Pbiob  Detebmination— Conclusiveness. 

Where,  to  a  suit  by  a  vendee  against  the  vendor  In  a  County  Court,  the 
veidor  pleaded  a  forfeiture  of  the  contract  of  sale  as  a  counterclaim, 
and  procured  a  Judgment  declaring  a  forfeiture  and  giving  her  posses- 
sion, which  the  court  had  Jurisdiction  to  render,  such  decree  was  conclu- 
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BlTe  and  precluded  her  maintaining  a  sulweqaeQt  action  for  tbe  same  re- 
lief In  the  Supreme  Coart. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Dec.  Dig.  8  725.*] 

Action  by  Mary  Andrews  E^ainst  Nelson  E.  Horton  to  recover 
possession  of  certain  real  property  of  which  defendant  was  in  posses- 
sion under  contract  of  sale  from  plaintiff,  and  for  damages  for  with- 
holding such  possession.  Dismissed. 

Thomas  Carmody,  for  plaintiff. 
Huson  &  Lincoln,  for  defendant. 

FOOTE,  J.  This  cause  was  submitted  upon  the  pleadings  and 
upon  the  judgment  roll  in  the  former  action  brought  by  defendant 
against  plaintiff  in  the  County  Court  of  Yates  county.  By  the  judg- 
ment of  the  County  Court,  plaintiff  has  been  awarded  the  same  re- 
lief which  she  seeks  by  this  action,  namely,  the  recovery  of  the  posses- 
sion of  the  lands  in  question.  Her  counsel,  being  of  opinion  that  the 
County  Court  had  no  jurisdiction  to  render  sjich  a  judgment,  and 
that,  consequently,  the  same  cannot  be  enforced  by  execution,  has 
brought  this  action  for  the  same  relief. 

If  the  judgment  of  the  County  Court  is  one  which  that  .court  had 
jurisdiction  to  render  and  one  that  can  be  enforced  by  process  issued 
theretmder,  then  the  complaint  here  must  be  dismissed. 

The  plaintiff  was  the  owner  of  a  farm  situate  in  Yates  county,  and 
on  the  13th  day  of  September,  1905,  she  entered  into  a  contract  in 
writing  with  defendant  for  the  sale  of  that  farm  to  defendant  for  the 
price  of  $600,  $200  to  be  paid  upon  the  execution  of  the  contract,  $100 
on  December  1,  1905,  and  $100  on  the  first  day  of  each  December 
thereafter  until  the  whole  was  paid,  with  interest.  The  contract  pro- 
vided that  defendant  should  have  immediate  possession  of  the  prem- 
ises, and  also  contained  this  provisi(»i : 

"Shonld  the  party  of  the  second  part  (Horton)  fall  to  make  any  of  the  pay- 
ments as  above  provided,  then  the  party  of  the  first  part  shall  be  oitltled  to 
a  surrender  of  this  coatract  and  the  possession  of  said  premises  upon  repay- 
ment  to  aid  party  of  the  second  part  of  all  vtma  paid  by  him  upon  the  prin- 
cipal sum  hereof.'* 

The  defendant  took  possession  of  the  farm  upon  the  execution  of  this 
contract,  and  paid  the  first  payment  of  $300.  In  May,  1907,  the  de- 
fendant here  brought  the  action  in  County  Court,  Yates  county, 
against  the  plaintiff  here,  which  resulted  in  the  judgment  in  questicm. 
In  his  complaint  he  set  out  in  full  the  above-mentioned  contract,  al- 
leged the  payment  of  the  $200,  the  payment  of  $70  toward  Uie  $100  due 
December  1,  1905,  and  the  tender  and  refusal  of  the  remaining  $30 
to  complete  such  payment;  that  during  the  season  of  1906  the  plain- 
tiff here  and  defendant  there  had  cut  and  sold  from  said  premises  hay 
to  the  value  of  $150,  $100  of  which  he  had  requested  to  be  applied  upon 
the  payment  due  on  said  contract  December  1,  1906,  and  the  balance 
paid  to  him,  which  had  been  refused;  that  during  the  year  1906  and 
1907  the  plaintiff  here,  without  his  knowledge  or  consent,  and  while 
said  contract  was  in  full  force,  had  cut  and  removed  from  said  prem- 
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iscs  a  quantity  of  standing  timber  of  the  value  of  $500,  and  to  the 
damage  and  depreciation  of  said  premises  of  an  additional  $250.  The 
judgment  demanded  was  that  defendant  there  account  to  the  plaintiff 
for  the  proceeds  of  the  hay  and  for  $750,  iht  value  of  the  timber  and 
tiie  damages  to  the  premises  from  cutting  the  same,  and  that  $100 
thereof  be  applied  on  the  contract  for  the  payment  due  December  1, 
1905,  and  $100  and  interest  for  the  payment  due  December  1,  1906, 
and  for  judgment  for  the  balance. 

The  answer  of  the  defendant  there  (plaintiff  here)  admitted  her 
ownership  of  the  real  estate  and  the  making  of  the  contract  for  the 
sale  thereof  to  Horton  and  the  payment  of  the  $200,  and  denied  the 
other  allegations  of  the  complami  except  as  afterwards  specifically 
admitted.  For  a  second*  separate  and  amrmative  answer,  it  was  al- 
leged that  the  plaintiff,  Horton,  had  failed  to  perform  said  contract, 
except  as  to  the  payment  of  the  $200,  and  that  he  was  in  default,  by 
reason  of  which  defendant,  Andrews,  prior  to  the  commencement  of 
the  action,  became  entitled  to  the  surrender  of  the  possession  of  the 
premises,  and  that  while  plaintiff  was  in  default  he  abandoned  the 
premises  by  removing  therefrom,  failing  and  refusing  to  perform  the 
necessary  labor  for  the  cultivation  of  the  premises  and  preservation  of 
the  crops,  and  that  the  defendant  Andrews  took  possession  of  the 
premises  on  or  about  May  Iff,  1906,  by  reason  of  such  abandoimient, 
and  thereafter,  on  the  15th  of  August,  1906,  cut  the  hay  upon  the 
premises  to  the  value  of  $87,  and  on  or  about  March  SO,  1907,  cut  wood 
upon  the  premises  to  the  value  of  not  exceeding  $53.60,  and  that  said 
hay  and  wood  were  the  property  of  the  defendant  Andrews.  And  for 
a  counterclaim  said  answer  alleged,  repeating  the  prior  allegations  of 
the  second  answer  in  reference  to  the  making  of  the  agreement  and 
the  breach  thereof,  that  plaintiff,  Horton,  became  indebted  to  defend- 
ant, Andrews,  in  the  siun  of  $100  due  on  the  contract  December  1, 
1905,  and  $100  due  December  1.  1906,  and  $25  for  taxes,  and  for 
work,  labor,  and  services  performed  upon  the  premises  by  reason  of 
the  abandonment  thereof  as  aforesaid  to  the  amount  of  $100,  and  for 
the  sum  of  $35  for  hay  raised  on  the  premises  belonging  to  the  de- 
fendant, Andrews,  which  plaintiff  had  had  and  received.  The  demand 
for  judgment  is:  Firstj  that  the  complaint  be  dismissed;  and,  sec- 
ond, for  an  affirmative  judgment  for  $184. 

To  this  answer  a  reply  was  made,  putting  in  issue  the  allegation  of 
the  second,  s^rate,  and  affirmative  answer  and  also  of  the  counter- 
claim. 

A  trial  was  had  before  the  county  judge  of  Yates  county,  a  jury  trial 
having  been  waived  by  the  parties,  whereupon  the  county  judge  made 
and  filed  his  decision  in  writing  in  the  form  of  findings,  disposing  of 
all  the  issues  raised  by  the  pleadings,  by  which  he  found,  in  substance^ 
that  the  contract  of  sale  was  made,  and  that  the  plaintiff,  Horton,  en- 
tered in  possession  thereunder  and  paid  the  $200  payment,  and  had  re- 
mained and  continued  and  then  was  in  possession,  that  the  plaintiff, 
Horton,  had  failed  and  neglected  to  make  certain  payments  on  the  con- 
tract when  due,  that  in  August,  1906,  defendant,  Andrews,  wrong- 
fully entered  upon  the  premises  and  cut  and  removed  hay,  and  on  April 
1,  1907,  defendant,  Aiidrews,  tendered  and  offered  to  pay  to  plaintiff 
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the  sum  of  $S00  upon  the  rescission  of  the  contract,  which  was  re- 
fused, and  that  thereafter  defendant,  Andrews,  entered  upon  the  prem- 
ises and  cut  and  removed  timber,  thcrel^  depreciating  the  value  of  the 
farm  to  the  amount  of  $lOO.  And,  as  conclusions  of  law :  That  plain- 
tiff, Horton,  had  violated  the  contract  by  failing  to  make  the  payments 
of  principal,  interest,  and  taxes ;  that  plaintiff  Horton's  refusal  to  ac- 
cept the  $200  was  a  waiver  of  a  more  technical  legal  tender ;  that  de- 
fendant, Andrews,  became  entitled  to  the  surrender  of  the  contract 
and  possession  of  the  premises  upon  plaintiff's  refusal  to  accept  the 
repajrment  of  the  sum  he  had  paid  on  the  contract ;  that  plaintiff,  Hor- 
ton, was  indebted  to  defendant  in  the  sum  of  $13.62  for  taxes  paid  by 
defendant;  and  that  defendant  was  indebted  to  plaintiff  Horton,  in 
the  sum  of  $283.31,  being  for  the  $200  paid  on  the  contract,  and  the 
amount  received  in  excess  of  one-half  the  hay  crop  of  1905  and  the 
value  of  the  1906  crop  of  hay  wrongfully  harvested  by  defendant 
The  judgment  directed  is  as  follows: 

"Judgmeat  with  costs  to  plalntlfiF  should  btf  entered  awarding  defendant 
possession  of  tbe  premises  and  awarding  plaintiff  $272.92." 

On  this  decision  Judgment  was  entered  on  the  22d  day  of  July,  1909, 
which,  after  the  formaJ  recitals,  is  as  follows : 

"It  is  tber^ore  adjudged  and  decreed,  pursuant  to  said  decision  rendered 
Id  the  abore-entitled  action,  that  the  defendant  Is  the  owner  and  entitled 
to  the  Immediate  possession  of  the  property  mentioned  and  described  in  the 
complaint ;  the  plaintiff  having  tailed  to  perform  the  conditions  of  tbe  con- 
tract of  sale  of  said  pmnisea  mratimed  In  ttie  eomplaint.  and  tlie  defoidant 
baring  made  a  valid  legal  tender  of  the  amount  paid  on  said  contract  to  taw 
by  the  plaintiff,  namely,  the  sum  of  $200.  The  following  Is  a  description  of 
the  premises." 

Then  follows  a  description  of  the  premises  and  an  adjudication  that 
the  plaintiff  recover  of  the  defendant  the  sum  of  $273.92,  with  $98.93 
costs  as  taxed. 

The  present  action  was  begun  a  few  days  after  and  on  the  29th  of 
July. 

Whatever  view  may  be  taken  of  the  prayer  for  relief  in  the  com- 
plaint in  the  County  Court  action,  so  far  as  it  seeks  to  require  the  ap- 
plication or  indorsement  of  payments  upon  the  contract,  certainly  the 
County  Court  had  jurisdiction  of  that  part  of  the  plaintiff 's  claim  on 
which  a  money  judgment  was  demanded  and  so  had  jurisdiction  of 
the  action.  It  was  competrat  for  defendant  to  plead  m  her  answer 
any  defense  or  counterclaim  which  she  had,  whether  it  was  one  of 
which  the  County  Court  would  have  jurisdiction  in  case  she  had  her- 
self brought  an  action  upon  it  in  that  court  or  not,  for  jurisdiction  of 
the  County  Court,  while  limited  as  respects  the  actions  which  may  be 
brought  in  that  court  by  plaintiffs,  is  not  restricted  as  respects  the  de- 
fense and  counterclaims  which  may  be  interposed  by  a  defendant  in 
such  an  action.  After  jurisdiction  of  a  cause  of  action  has  once  been 
acquired,  a  County  Court  has,  under  section  348  of  the  Code  of  Civil 
Procedure,  the  same  jurisdiction,  power,  and  authority  in  and  over 
the  same  which  the  Supreme  Court  has  in  a  like  case,  and  may  ren- 
der any  judgment  or  grant  either  party  any  relief  which  the  Supreme 
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Court  might  render  or  grant  in  a  like  case.  Howard  Iron  Works  v. 
Buffalo  Elevating  Co.,  176  N.  Y.  1,  68  N.  E.  66. 

It  appearing  therefore  that  the  Cotinty  Court  acquired  jurisdiction, 
it  follows  tJiat  it  haid  the  power  to  render  the  judgment  which  it  did 
render  in  the  case.  The  question  of  whether  the  contract  for  the  sale 
of  this  farm  had  become  terminated,  and  whether  plaintiff  here  was 
entitled  to  possession,  was  necessarily  involved  in  the  case,  and  the 
learned  County  Judge  could  make  no  decision  of  the  case  without  de- 
termining that  question,  because  it  was  necessary  to  ascertain  whether 
Horton  was  still  indebted  to  plaintiff  upon  that  contract  for  the  pay- 
ments which  had  become  due  ai^d  which  he  had  not  made.  If  the  con- 
tract was  not  terminated  so  that  the  plaintiff  was  not  entitled  to  pos- 
session, then  plaintiff  was  liable  to  Horton  for  the  amount  of  the  tim- 
ber cut  and  tor  such  crops  as  plaintiff  had  harvested  after  the  date 
when  it  is  claimed  defendant  had  made  default  in  his  payments. 

The  matters  pleaded  by  defendant  as  a  counterclaim  and  affirmative 
defense  were  well  pleaded,  and  are  clearly  authorized  under  sections 
501  and  504  of  the  Code.  Furthermore,  the  judgment,  so  far  as  it  ad- 
judges the  contract  terminated  and  the  plaintiff's  right  to  possession 
of  the  premises  upon  such  termination,  can  be  upheld  as  an  adjudica- 
tion which  the  County  Court  had  original  jurisdiction  to  make,  for  by 
section  340  of  the  Code  it  has  jurisdiction  of  an  action  "to  procure  a 
judgment  requiring  a  specific  performance  of  a  contract  relating  to  real 
property,  where  the  real  property  to  which  the  action  relates  is  situated 
within  the  county."  The  contract  provided  that,  if  Horton  failed  to 
make  any  of  the  payments  therein  provided,  "then  the  party  of  the  first 
part  shall  be  entitled  to  the  surrender  of  this  contract  and  the  posses- 
sion of  said  premises  up<Mi  repayment  to  said  par^  of  the  second  part 
of  all  sums  paid  by  him  on  the  principal  sum  hereof." 

The  judgment  in  this  case  directs,  in  substance,  a  specific  perform- 
ance of  that  clause  of  the  contract,  and  such  a  judgment  the  County 
Court  had  power  to  render  and  enforce  in  favor  of  a  plaintiff,  and 
hence  it  might  properly  be  done  in  favor  of  a  defendant,  where,  as  in 
this  case,  it  became  necessary  for  the  County  Court  to  determine 
whether  the  contract  had,  in  fact,  been  terminated,  and  whether  the 
defendant  was,  in  fact,  entitled  to  possession. 

The  County  Court  judgment  being  valid,  it  may  lawfully  be  en- 
forced by  execution,  and  to  that  remedy  the  plaintiff  should  be  remit- 
ted. It  is  true  that  no  affirmative  judgment  for  possession  of  these 
premises  was  demanded  in  the  answer,  but  this  circumstance  does  not 
render  the  judgment  of  the  County  Court  in  that  respect  void.  At 
most,  it  would  be  an  irreg^ularity. 

It  follows  that  the  plaintiff  cannot  maintain  the  present  action  for  the 
same  relief,  and  that  plaintiff's  comidaint  must  be  dismissed,  with 
costs. 

Findings  may  be  prepared  accordingly. 
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0^B.BJT  PRINTINQ  OO.  T.  TOILBTTES  FASHION  CX>. 
(Supreme  Oonrt,'  Apellate  IMTlBim,  nnt  Department  December  80,  lOOfti) 

Tbxaz.  (1 106*)— Pboot  Not  Withiit  Issues— Waiveb  or  Objection. 

Thoush  tbe  complaint  merely  stated  a  cause  of  action  for  breach  of  a 
contract  wtaerdty  defiandant  was  to  have  Its  prlntlnc  done  by  plaintiff, 
and  did  not  plead  that  plaintiff  had  performed  any  work  for  which  it 
was  entitled  to  comp^isatloa  In  addition  to  its  damages  for  not  being 
permitted  to  complete  Its  contract,  yet  plaintiff  having  proved,  wlthoat 
objection,  that  it  did  print  and  deliver  certain  matter  under  the  contract, 
defendant  could  not  object  to  proof  that  tttls  was  not  paid ;  the  obJectlQD 
that  the  proof  was  not  within  tbe  lssu§$  having  beoi  waived. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec.  Dig.  i  lOB.*] 

Appeal  frcwn  Trial  Term,  New  York  County. 

Action  by  the  Carey  Printing  Company  against  the  Toilettes  Fashion 
Company.  From  a  judgment  entered  on  dismissal  of  the  complaint, 
plaintiff  a^^als.   Reversed,  and  new  trial  ordered. 

Argued  before  INGRAHAM,  McLAUGHLIN,  HOUGHTON, 
CLARKE,  and  SCOTT,  JJ. 

Kellogg  &  Rose,  for  appellant. 
Henry  A.  Powell,  for  respondent. 

HOUGHTON,  J.  The  defendant  entered  into  a  contract  with  the 
plaintiff  for  the  printing  of  certain  monthly  editions,  for  one  year,  of 
a  magazine  known  as  "Junior  Toilettes"  at  a  stipulated  price  per  thou- 
sand. Plaintiff  claims  that  the  contract  was  brdcen,  and  brought  ac- 
tion therefor. 

The  complaint  states  a  cause  of  action  for  breach  of  contract  only, 
and  does  not  plead  that  the  plaintiff  performed  any  specific  work  for 
which  it  was  entitled  to  compensation  in  addition  to  its  damages  for 
the  failure  of  the  defendant  to  permit  it  to  complete  its  contract.  On 
the  trial,  however,  without  objection  on  the  part  of  the  defendant,  the 
plaintiff  was  permitted  to  prove  that  it  did  in  fact  print  and  deliver 
to  the  defendants  the  editions  of  February,  March,  and  April,  amount- 
ing to  35,000  or  40,000  copies  in  each  month.  In  addition  to  the  per- 
mitting of  plaintiff  to  make  this  proof  without  objection,  the  defend- 
ant expressly  conceded  that  the  edition  for  the  month  of  February  was 
printed  by  uie  plaintiff  and  delivered  to  the  defendant.  When,  howr- 
ever,  the  plaintiff  sought  to  prove  that  payment  for  these  months  had 
not  been  made,  the  defendant  objected  that  the  proof  was  not  with- 
in the  pleading,  and  the  learned  trial  court  sustained  the  objection. 
No  further  proof  with  respect  to  the  general  breach  of  the  ccmtract 
was  offered,  and  the  plaintiff's  complaint  was  dismissed. 

We  are  of  the  opmion  that  the  defendant,  having  permitted  the 
plaintiff  to  introduce  without  objection  the  substantive  proof  with  re- 
spect to  the  {wrformance  of  a  part  of  its  contract  and  that  it  had 
earned  something  thereunder,  was  not  in  position  to  object  to  the  com- 
pletion of  that  proof  by  showing  nonpayment  on  the  ground  that  the 
ccxnplaint  did  not  allege  the  performance  of  any  work  and  nonpayment 
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therefor.  Unless  a  defendant  upon  the  trial  makes  timely  objection 
that  the  proof  offered  is  not  within  the  issue,  he  waives  his  right  to 
say  that  the  plaintiff  should  not  recover  because  he  has  not  properly 
pleaded.  Having  entered  upon  the  trial,  if  the  parties  see  fit,  they  can 
frame  ^eir  issues  as  they  like,  irrespective  of  the  pleading.  If  they 
make  no  timely  objection  that  the  proof  offered  is  not  within  the  is- 
sues of  the  pleadings,  they  are  deemed  to  frame  them  differently  and 
according  to  the  proof.  In  our  view,  such  was  the  situation  m  the 
present  case.  At  least  as  to  the  month  of  February,  according  to  the 
concession  of  the  defendant,  the  plaintiff  had  printed  the  edition  of 
the  magazine  and  delivered  it  to  the  defendant,  and  presumptively  it 
was  entitled  to  some  compensation  therefor. 

It  was,  therefore,  error  to  dismiss  the  complaint,  and  the  judgment 
must  be  reversed,  and  a  new  trial  granted,  with  costs  to  tiie  appellant 
to  abide  the  event.  All  concur ;  McLAUGHLIN,  J.,  in  result. 


CITY  BQUITZ  Ca     ELM  PABK  BBAI/TY  CO.  et  aL 

(Supreme  Court,  Appellate  Division,  Second  D^Mrtment  December  80,  190O.> 

1.  Appeal  and  Ebbob  (|  187*) — Pabties— Failubb  to  Object  to  Dbfbcts. 

Under  Code  Civ.  Proc.  |  488,  providing  tbat  defendant  may  demur 
where  It  appears  on  the  face  of  the  complaint  that  there  Is  a  defect  of 
parties;  section  496,  providing  that,  where  any  of  the  matters  enumer- 
ated In  section  ^38  do  not  appear  on  the  flice  of  the  complaint,  objectton 
may  be  takm  by  answer ;  aikd  section  ^9,  that,  If  nich  objection  is  not 
taken  by  a  demnrrer  or  answer,  defendant  Is  deemed  to  waive  It — where 
a  defect  of  parties  waa  not  raised  by  answer  or  demnrrer,  nor  sach  ob- 
jection taken  during  the  trial,  any  strict  legal  right  of  d^endant  to  In- 
sist upon  the  bringing  in  of  an  additional  party  Is  gone;  bat  In  an  eq- 
uitable action,  where  a  complete  determination  of  the  controversy  cannot 
be  had  without  the  presence  of  other  parties,  the  court  must  direct  them 
to  be  brought  In  under  the  »press  provisions  of  Code  CAt.  Proc.  {  452,  In 
which  case  objection  may  be  raised  evea  oa  appeal,  and  In  •  proper  ease 
the  court  may  i«oceed  on  its  own  motion  to  sospoid  the  trial  until  ad- 
ditional parties  are  bronght  in. 

[Ed.  Not&— For  other  cases;  see  Amnl  and  Error,  Ont  Dig.  H  1185- 

1187;  Dec.  Dig.  |  187.*] 

1L  TKATTDnLEnT  COHVETAlfCSS  (|  2B5*) — ^ACTIONS  TO  SlT  ASIDB-PaBTIXS. 

In  an  action  to  set  aside  frandnlent  conveyances,  where  the  Judgment 
setting  aside  such  conveyances  was  based  upon  a  finding  that  a  pretended 
indebtedness  from  the  grantor  to  a  stockholder  of  the  grantee  between 
whom  the  contract  for  the  transfer  to  the  grantee,  as  the  stockholder's 
appointee,  was  made,  was  flctltlooa,  the  stod^hoUler  was  not  a  necessary 
party,  slnc^  If  tike  indebtedness  was  not  fletittona,  he  would  not  be  bound 
by  the  Jndipnent,  not  being  a  party,  and  If  be  furnished  the  only  coniidd- 
eration  for  the  conveyance,  namely,  a  release  pro  tanto  of  his  pretended 
indebtedness,  no  title  would  vest  in  him,  nor  would  any  use  or  trust  r»> 
suit  in  his  favor,  or  In  favor  of  any  person  exccq;>t  his  creditors  to  an  ez- 
teat  necessary  to  satisfy  their  Just  donands,  under  tbs  excess  prorlalcBi* 
of  8  Cnmmlngs  A  O.  Oen.  Laws;  p.  8284,  {  74. 

[Ed.  Note.— For  other  cases,  sue  Fmudulnt  Conveyances,  Osnt  Dlf.  I 
742 ;  Dec.  Dig.  |  26G.*] 
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S.  FuAVvrnxpn  Convetanobs     255*> — Acnow  to  Set  Asidb— Pasties. 

If  the  stockholder  was,  In  effect,  an  intermediate  grantor, '  because  the 
contract  for  tbe  transfer  was  originally  made  between  bim  and  the  gran- 
tor, he  woQid  not  be  a  necessary,  though  he  might  be  a  proper,  par^  to 

the  action. 

[Ed.  Note.— For  other  cases,  see  Fraudulent  ConTcyances,  Gait  Dig.  f 

742  ;  Dec.  Dig.  §  255.*] 

Appeal  from  Special  Term,  Richmond  County. 

Action  by  the  City  Equity  Company  against  the  Elm  Park  Realty 
Company  and  others.  Judgment  for  plaintiff,  and  certain  defendants 
appeal.  Affirmed. 

Argued  before  WOODWARD,  JENKS,  BURR,  THOMAS,  and 
RICH,  JJ. 

H.  J.  McCormick,  for  appellants. 

Benjamin  N.  Cardozo  (Harold  Swain  and  Alfred  G.  Reeves,  on  the 
brief),  for  respondent. 

BURR,  J.  The  findings  of  the  court  at  Special  Term  to  the  effect 
that  the  conveyances  made  by  the  defendant  Jacob  I.  Housman  and  his 
wife  to  the  defendant  Elm  Park  Realty  Company  were  made  without 
consideration  and  with  intent  to  hinder,  delay,  and  defraud  the  cred- 
itors of  the  said  Jacob  I.  Housman,  and  particularly  one  Joseph  T. 
Williamson,  a  judgment  creditor  of  the  said  Housman  and  the  as- 
signor of  the  plaintiflE,  are  so  abundantly  sustained  by  the  evidence, 
and  the  grounds  of  such  conclusion  are  so  clearly,  accurately,  and  con- 
cisely stated  by  the  learned  trial  justice  in  his  opinion,  that  further 
discussion  of  the  evidence  is  unnecessary. 

The  only  question  which  we  deem  worthy  of  consideration  is  wheth- 
er there  is  a  defect  of  parties  because  Nicholas  P.  Housman  was  not 
made  a  party  defendant  to  this  action.  The  objection  of  a  defect  of 
parties,  if  it  existed,  was  not  raised  by  answer  or  demurrer,  nor  was 
such  objection  taken  during  the  trial  of  the  action.  Therefore  any 
strict  legal  right  on  the  part  of  the  appellants  Jacob  I.  Housman,  the 
grantor,  and  Elm  Park  Realty  Company,  the  grantees  named  in  the 
said  fraudulent  conveyance,  to  insist  upon  the  bringing  in  of  Nicholas 
P.  Housman  as  an  additional  party  defendant,  is  gone.  Code  Civ. 
Proc.  ■§§  488,  498,  499 ;  Cook  v.  Lake,  60  App.  Div.  92,  63  N.  Y.  Supp. 
818.  Nicholas  P.  Housman  has  never  made  application  to  the  court 
to  be  made  a  party  defendant,  nor  has  he  any  standing  upon  this  ap- 
peal. Nothwithstanding  this,  in  an  action  in  equity,  "where  a  complete 
determination  of  the  controversy  cannot  be  had  without  the  presence 
of  other  parties,  the  court  must  direct  them  to  be  brought  in  (Code 
Civ.  Proc.  §  453) ;  and  it  would  seem  that  this  objection  may  be  raised 
even  on  appeal,  and  in  a  proper  case  the  court  may  proceed  on  its  own 
motion  to  suspend  the  trial  until  additional  parties  are  brought  in.  "It 
will  not  render  a  fruitless  judgment,  nor  will  it  undertake  to  decide  a 
single  right,  in  the  absence  of  persons  who  are  entitled  to  be  heard 
in  respect  to  it,  and  who  may  be  prejudiced  by  the  decision."  Oster- 
houdt  v.  Board  of  Supervisors,  98  N.  Y.  239. 
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It  seems  to  us  clear  that  a  complete  determination  of  this  controversy 
can  be  had  without  prejudice  to  the  rights  of  Nicholas  P.  Housman 
and  without  his  presence.  It  is  true  that  the  judgment  in  this  action 
has  for  its  foundation  a  finding  that  a  pretended  indebtedness  from 
Jacob  I.  Housman  to  Nicholas  P.  Housman  did  not  in  fact  exist,  but 
is  fictitious  and  fraudulent.  If  such  is  not  the  case,  as  Nicholas  P. 
Housman  is  not  bound  by  this  ju^ment  as  a  party  defendant,  his  right 
to  enforce  his  claim  is  neither  affected  nor  prejudiced  thereby.  The 
object  of  this  action  is  not  to  have  a  receiver  appointed  of  all  of 
Jacob  I.  Housman's  property,  but  to  remove  a  fraudulent  obstruction 
to  the  lien  of  a  judgment  held  by  the  plaintiff  upon  property  owned 
by  the  defendant  Elm  Park  Realty  Company,  so'  that  such  lien  may 
be  enforced  by  sale  under  an  execution.  Even  thougjh  the  dped  be  set 
aside,  so  far  as  that  lien  is  concerned,  it  still  remams  valid  between 
the  grantor  and  the  grantee  named  therein.  Nicholas  P.  Housman  has 
no  legal  estate  in  this  land.  Even  if  it  be  claimed  that  he  furnished 
the  only  alleged  consideration  for  the  conveyance,  to  wit,  a  release 
pro  tanto  of  his  pretended  indebtedness,  no  title  vests  in  him,  nor 
would  any  use  or  trust  result  in  his  favor,  or  in  favor  of  any  person 
except  his  creditors  to  an  extent  necessary  to  satisfy  their  just  de- 
mands. Real  Property  Law,  3  Cummings  &  G.  Gen.  Laws,  p.  3284, 
§  74.  He  has  no  equitable  interest  in  the  property  affected  by  this 
judgment,  except  as  a  stockholder  in  the  defendant  company;  but 
this  would  make  it  neither  necessary  nor  proper  to  join  him  as  a 
party  defendant  to  this  action,  any  more  than  any  other  stockholder. 
Gardner  v.  C.  B.  Keogh  Mfg.  Co.,  63  Hun.  519,  18  N.  Y.  Supp.  391. 

If  it  should  be  claimed  that  the  said  Nicholas  P.  Housman  was  in 
effect  an  intermediate  grantor,  because  the  contract  for  the  transfer 
of  this  property  was  originally  made  between  him  and  Jacob  1.  Hous- 
man, although  the  ccmveyance  was  made  directly  to  the  defendant  Elm 
Park  Realty  Company  as  his  appointee,  this  would  not  make  him  a 
necessary,  though  he  might  be  a  proper,  party  to  the  action.  Cook  v. 
Lake,  supra.  If  it  should  be  claimed  that  an  equitable  bwner  of  prop- 
erty, who  had  an  interest  therein  by  reason  of  an  a^eement  on  the  part 
of  the  record  owner  to  hold  the  property  for  him  and  to  reconvey  it 
to  him  whenever  requested  so  to  do,  made  it  necessary  that  such  equi- 
table owner  should  be  made  a  party  defendant  to  such  an  action,  it 
is  sufficient  to  say  that  in  this  case  there  is  no  evidence  of  any  such 
agreement. 

The  judgment  appealed  from  should  be  affirmed,  with  costs.  All 
concur. 


OITT  EQUITY  CO.  v.  JONES  et  al. 
(Snpreme  Court,  Appellate  Division,  Second  Department  December  SO,  1909.) 
Appeal  from  Special  Term,  Richmond  Oonaty. 

Action  bj  the  atT  IQinlty  Companr  against  Minnie  SL  7one&  and  others. 
Judgment  for  plalntUl^  and  defendants,  except  ICarr  Bliiabetb  Honsman,  ap- 
peal. Affirmed. 

Argoed  before  WOODWABD.  JUNKS.  BURB,  THOHAS,  and  BIOH.  JJ. 
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H.  J.  McCormlck,  for  appellants. 

Benjamin  N.  Cardoso  (Harold  Swain  and  Alfted  G.  BMrw.  on  tbe  brief), 
for  respondent 

PER  CUBIAU.  Jcdgment  affirmed,  wltb  costs,  upon  the  aatliority  ai  CUT 
Equity  00.  t.  Elm  Park  Realty  Co.  (decided  herevltb)  120  N.  X.  Slippy  4S7. 


WEBSTER  RULU/TY  00.  T.  DELANO  et  aL 
(Supreme  Goart;  Appellate  DItIbIoh,  First  Department  December  80;  lOOOt.) 

1.  TansxB  ^  1B&%*) — Sals  or  Tbubt  PnoPEvrr. 

.  Laws  1897.  p.  49,  c  136,  1 1,  am»dliig  Real  Propertr  Law  (laws  1896; 
p.  673,  c.  547)  I  8S,  Is  totended  to  pwmlt  tbe  sale  of  the  estate  of  remain- 
dermen which  could  not  be  done  under  tbe  original  act,  and  widens  the 
scope  of  the  section,  and  anthorlses  the  court  to  order  a  sale  of  trust 
property  because  uoproductlve,  or  because  necessary  for  the  bowflt  at 
the  estate. 

[Ed.  Note.— ror  other  cases,  see  Tmsts,  Cent  Dig.  H  246»  248;  Dee. 

Dig.  {  193V6.*] 

2.  Tbusts  (S  108%*) — Sale  or  Tbust  PaoPEBTT—STATnTES— "ITNPBODUcnTB." 

Where  property  held  under  a  testamentary  trust  for  a  beneficiary  for 
life  with  gift  OTer  of  tbe  corpus  produces  an  income  grossly  dispropor- 
tionate to  Its  value,  with  no  probable  prospect  of  an  Increase  of  Income^ 
tbe  property  is  unprodnctlTS  wltbln  Reel  Property  Law  (Laws  1886,  p. 
673.  c.  547)  I  ^,  as  amended  by  Laws  1807.  p^  40,  c.  136,  1  1,  authorlalns 
a  sale  of  trust  property  because  it  has  become  unproductlTe.  and  the 
court  has  Jurisdiction,  with  the  consent  ot  the  remaindermen,  to  order 
a  sale  of  the  property. 

[Ed.  Note.— For  other  cases,  see  Trusts.  Cent  Dig.  |  248;  Dec.  Dig.  i 
193H.*] 

Appeal  from  Spedal  Term,  New  York  County, 

Action  by  the  Webster  Realty  Company  against  Josephine  Delano, 
individually  and  as  trustee,  under  the  will  of  Christopher  Delano,  de- 
ceased, and  another.  From  a  judgment  for  plaintiff,  defendant  Jose- 
phine Delano,  individually  and  as  trustee,  appeals.  Reversed,  and  new 
trial  granted. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  M.UGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Robert  C.  Beatty,  for  appellant, 
M.  Edward  Keiley,  for  respondent 

SCOTT,  J.  This  is  an  appeal  hy  Josephine  Delano  indiindually 
and  as  trustee  under  the  will  of  Christopher  Delano,  deceased,  from 
a  final  judgment  imposing  a  lien  and  assessing  damages  upon  the 
ground  of  defective  title,  in  an  action  for  the  specific  performance  of 
a  contract  for  the  sale  of  real  estate.  The  appellant  is  the  owner  in 
fee  of  premises  known  as  No.  312  Seventh  avenue  in  the  city  of  New 
York,  and  holds,  as  trustee,  No.  314  Seventh  avenue.  She  made  a 
contract  with  plaintiff's  assignor  for  the  sale  of  both  parcels.  The 
only  question  in  the  case  is  as  to  her  power  to  convey  No.  314,  which 
she  claims  the  power  to  sell  under  an  order  of  the  Supreme  Court 
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made  in  proceedings  taken  under  the  provisions  of  sections  85  and  87 
of  the  real  property  law  (Laws  1896,  pp.  573,  574.  c.  547),  as  amended 
by  chapter  136,  pp.  49,  60,  §§  1,  2,  Laws  1897.  The  contention  of  the 
respondent  is  that  the  Supreme  Court  was  without  jurisdiction  to  en- 
tertain the  proceedings,  and  consequently  that  the  order  purporting  to 
authorize  such  sale  was  void  and  of  no  effect.  The  lot  in  question 
formerly  belonged  to  Christopher  Delano,  now  deceased,  and  was  dis- 
posed of  by  the  eighth  paragraph  of  his  will,  as  follows: 

"Eighth:  To  my  daughter  Josephine  I  give  and  bequeath  In  tmst  for  my 
grandson,  William.  Henry  Delano,  the  lot  of  ground  with  the  building  there- 
on  situate  No.  314  Serenth  ATenue,  being  25  feet  front  and  rear  hy  96%  feet 
deep,  she  or  any  agent  she  may  appoint  to  take  sole  care  and  charge  of  said 
pn^)«ty,  to  collect  the  rent  and  profits  thereof  and  after  paying  the  taxes 
and  all  otb«  necessary  expenses  to  pay  the  tmlance  over  to  him.  as  oftm  as 
once  in  three  months  daring  the  term  of  bis  natural  life,  and  at  his  death  I 
bequeath  the  same  to  my  snrriTlng  daughters  to  be  divided  eqnally,  share  and 
share  alike." 

The  surviving  daughters  of  Christopher  Delano  at  the  time  of  his 
death  were  the  appellant  and  Frances  Knapp  and  Mary  Ellen  Bel- 
lows. The  latter  has  since  died,  leaving  her  surviving  three  sons,  Ar- 
thur C,  Clarence  E.  C,  and  Albert  Edward.  All  of  me  foregoing  are 
of  full  age  and  have  consented  to  the  sale  of  the  property.  We  as- 
sume that  the  "surviving  daughters"  mentioned  in  the  eighth  clause 
of  the  will  to  whom  the  remainder  is  left  after  the  death  of  the  life 
tenant  are  those  surviving  the  testator,  and  who  are  named  above.  If, 
however,  by  any  construction  such  "surviving  daughters"  should  be 
deemed  to  be  those  who  survive  the  life  tenant,  the  result  would  be  the 
same,  for,  if  no  daughter  so  survived,  the  remainder  would  fall  into 
the  residuary  estate  which  by  another  clause  of  the  will  is  given  to 
the  appellant.  So  in  any  aspect  of  the  case  all  persons  possibly  inter- 
ested as  devisees  of  the  remainder  have  consented  to  the  sale,  wiiich 
leaves  to  be  oimsidered  only  the  rights  and  interests  of  the  cestui  que 
trust. 

Section  85  of  the  real  property  law,  as  amended  by  chapter  136,  p. 
49,  §  1,  Laws  1897,  under  which  the  court  entertained  jurisdiction  to 
permit  a  sale  of  the  trust  property,  reads  as  follows : 

"Section  85.  When  trustee  may  convey  trust  property. — If  the  trust  Is  ex- 
pressed in  the  Instrument  creating  the  estate,  every  sale,  conveyance  or  other 
act  of  the  trustee  In  contravention  of  the  trusf.  except  as  provided  In  this 
section,  shall  be  absolutely  void.  The  Supreme  Court  may  by  order,  on  such 
terms  and  conditions  as  seem  just  and  proper,  authorise  any  snCh  trustee 
to  mortgage  or  sdl  such  real  property,  or  any  part  thereof,  whenever  It  ap- 
pears to  the  satisfaction  of  the  court  that  said  real  property,  or  some  por- 
tion thereof,  has  become  so  nnpioductlve  that  it  is  for  the  best  Interest  of 
such  estate,  or  that  it  is  necessary  or  for  the  t)eneflt  of  the  estate,  to  raise 
funds  for  the  purpose  of  preserving  it  by  paying  off  Incumbrances  or  of  im- 
proving It  by  erecting  buildings  or  making  other  Improvements,  or  that  for 
other  peculiar  reasons,  or  on  account  of  other  peculiar  circumstances.  It  Is 
for  the  best  Interest  of  said  estate ;  and  whenever  the  Interest  of  the  trust 
estate  In  any  real  property  is  an  nndlvided  part  or  share  thereof,  the  same 
may  sold.  If  it  shall  appear  to  the  court  to  be  for  the  best  Interest  of  such 
estate." 

It  will  tend  to  simplify  the  question  here  presented,  if  the  perti- 
nent provision  of  the  section  as  it  read  prior  to  the  Act  of  1897  be 
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compared  wHb  the  present  law.  The  older  act  permitted  a  sale  of  a 
trust  estate — 

"wbenerer  It  shall  appear  •  •  *  that  It  la  for  the  beat  interest  of  said  estate 
so  to  do,  and  tbat  it  Is  necessary  and  for  tb«  benefit  of  the  estate,  to  raise 
by  mortgi^e  thereon,  or  by  a  sale  thereof,  fnnds  for  the  purpose  of  preserr- 
lug  or  ImproTlng  such  estate." 

Under  this  act  it  was  held  that  the  necessity  for  a  sale  or  mortgage 
was  of  predominant  importance,  and  that,  to  justify  an  order  author- 
izing a  sale,  it  must  be  made  to  appear  that  "a  necessity  exists  for  the 
use  of  money  in  the  preservation  or  improvement  of  the  property." 
Matter  of  Roe,  63  Hun,  433,  6  N.  Y.  Supp.  464,  affirmed  119  N.  Y. 
509,  23  N.  E.  1063.  Throughout  the  section  as  it  now  stands  the 
disjunctive  is  used  in  place  of  the  conjunctive.  The  actual  necessity 
for  a  sale  no  longer  controls,  but  a  sale  of  the  trust  property  may  be 
sold  under  authority  of  the  court  because  it  has  become  urmroductive, 
or  because  it  is  necessary  or  for  the  benefit  of  the  estate.  The  amend- 
ment of  1897  was  clearly  an  enabling  act  intended  to  permit  the  sale 
or  mortgage  of  the  estate  of  the  remaindermen  which  could  not  be 
done  under  the  former  act  (Losey  v.  Stanley,  147  N.  Y.  660,  43  N. 
E.  8),  and  extend  the  cases  in  which  the  court  might  authorize  the  sale 
or  mortgage  of  trust  property.  Weir  v.  Barker,  104  App.  Div.  112, 
93  N.  Y.  Supp.  732.  It  is  manifest  that  the  amendment  of  1897  was 
intended  to  widen,  and  has  greatly  widened,  the  scope  of  the  section, 
and  has  authorized  the  court  to  act  under  circumstances  which  there- 
tofore would  not  have  justified  action.  Among  the  grounds  upon 
which  a  sale  may  be  authorized  under  the  present  act,  and  not  found 
in  the  section  before  amendment,  is  that  upon  which  the  court  pro- 
ceeded in  the  present  case,  to  wit,  "that  said  real  property,  or  some 
portion  thereof  has  become  so  unproductive  that  it  is  for  tfie  best  in- 
terest of  the  estate"  that  said  real  property  be  sold.  This,  under  the 
wording  of  the  statute,  is  sufficient  irrespective  of  any  question  of  ne- 
cessity. The  petitioner  in  the  proceeding  to  obtain  leave  to  sell  the 
trust  property  attempted  to  set  forth  the  unproductiveness  of  the  estate 
as  follows: 

"Third.  That  the  condition  of  Bald  trust  estate  and  the  particular  facts 
which  make  It  necessary  and  proper  that  this  application  should  he  granted 
are  as  follows:  That  the  bnlldlngs  erected  upon  said  land  consist  of  an  old 
two-story  brick  building  constructed  about  40  years  ago  covering  the  front 
22  feet  of  said  lot  and  of  a  wooden  shed  covering  the  rear  of  said  lot  Said 
buildings  are  In  poor  condition  and  are  used  for  a  secondhand  store,  lumber 
yard,  and  carpenter  shop,  and  are  in  no  respect  adequate  or  suitable  to  pro- 
duce a  fair  and  reasonable  Income  from  the  said  trust  estate.  That  said 
trust  estate  Is  not  possessed  of  any  funds  or  means  of  r^laclng  said  old  build- 
ings on  said  land  with  new  buildings  or  of  adequately  Improving  the  same 
BO  as  to  produce  a  reasonable  and  adequate  Income  from  ssld  trust  estate, 
and  tbat  the  Income  from  said  trust  estate  Is  much  smaller  that  It  would  be 
If  such  trust  estate  were  converted  Into  money  and  Invested  in  securities  In 
;ivhlch  trust  funds  are  by  law  allowed  to  be  Invested.  Tliat  the  taxes  upon 
said  land  have  largely  increased  within  the  past  three  years,  and  repairs  up- 
on the  buildings  are  becoming  more  necessary  each  year  without  any  propor- 
tionate Increase  of  the  rent  obtainable  from  said  land,  thus  rendering  a  large 
portion  of  the  value  of  said  trust  estate  onprodoctlve.  Tbat  the  gross  in- 
come from  said  real  property  amounts  to  not  more  than  ^J640  per  annum- 
That  the  taxes  Imposed  upon  said  land  fbr  the  year  1904  wwe  $499.43.  and 
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for  the  year  1005  $491.86.  Besides  said  taxes,  the  necessary  expenses  on  ac- 
count of  said  real  property  for  insurance,  r^lrs,  and  water  tax  amount  to 
about  the  sum  of  $63  per  year.  That  the  net  annual  income  from  said  trust 
property  applicable  to  the  use  of  the  life  beneficiary,  William  Henry  Delano, 
remaining  after  paying  all  taxes  and  expenses,  amounts  on  the  average  to 
less  than  9700." 

It  appears  from  the  proposed  contract  of  sale  annexed  to  the  peti- 
tion that  the  price  at  which  it  is  proposed  to  sell  the  property  is 
$46,750. 

The  respondent  insists  that  the  petitioner  did  make  out  a  case  of  un- 
productiveness under  the  statute;  that,  in  order  to  "become  unproduc- 
tive," the  income  from  the  property  must  be  shown  to  have  decreased 
without  regard  to  the  ratio  between  the  value  of  the  land  and  the  in- 
come derived  therefrom.  This  view  seems  to  me  to  be  too  narrow. 
The  ratio  of  income  to  value  must  always  be  an  important  considera- 
tion in  determining'  whether  or  not  an  estate  is  in  a  legal  sense  pro- 
ductive, and  an  estate  may  become  unproductive  either  because  the 
income  has  decreased  while  the  value  has  remained  constant,  or  be- 
cause the  value  has  increased  and  the  income  remained  constant.  In 
the  case  under  consideration,  the  petitioner  shows  that  the  property 
produces  an  income  grossly  disproportionate  to  its  value,  with  no  prob- 
able prospect  of  an  increase  of  income.  This  tn  our  opinion  states 
a  case  of  unproductiveness.  Clearly  it  was  for  the  advantage  of  the 
cestui  que  trust  that  the  property  should  be  sold,  and  the  remainder- 
men, as  has  been  said,  all  consented  to  the  sale.  We  are  therefore  of 
the  opinion  that  the  Supreme  Court  had  jurisdiction  to  entertain  the 
proceeding  and  to  make  the  ordet  permitting  a  sale  of  the  property. 
Having  such  jurisdiction,  its  action  is  not  open  to  collateral  attack. 

The  judgment  appealed  from  is  reversed,  and  a  new  trial  granted, 
with  costs  to  appellants  to  abide  the  event.   All  concur. 


PEOPLE  V.  AMERICAN  ICB  CO. 
(Supreme  Court.  Trial  Term,  New  Tork  County.   December  10,  1909.) 

1.  Monopolies  (S  12*) — Combinations  in  Restbaint  of  Tbadg. 

It  Is  the  policy  of  the  common  law  and  the  purpose  of  the  anti-monop- 
oly act  (ConsoL  Laws,  c.  20,  $8  340-346),  prohibiting  combinations  where- 
by a  monopoly  may  be  created,  or  competltlOD  restrained,  to  keep  free 
and  unfettered  the  prosecution  by  indlvldnals  of  any  lawful  business,  and 
to  protect  competition  In  trade  and  commerce  for  the  protection  of  the 
public. 

(Ed.  Note.— For  other  cases,  see  Monopolies,  Cent  Dig.  |  10;  Dec.  Dig. 
I  ]2»] 

2.  Monopolies  (S  12*) — Statutes— CoNSTBT7cnoN—"AEBANGEMENT." 

Tbe  word  "arrangement"  In  the  antl-monoi>oly  act  (Consol.  Laws,  c  20, 
H  340-346),  making  every  "contract,  agreement,  arrangement  or  combin- 
ation" whereby  a  monopoly  may  be  created,  or  whereby  competition  may 
be  restrained,  unlawful,  has  a  broader  meaning  than  either  the  word 
"contract,"  "agreement,"  or  "combination,"  and  it  may  Include  each  and 
all  of  these  thii^  and  more,  and  means  the  disposition  of  measures  for 
the  accompUshmmt  of  a  purpose,  and  a  structure  or  combination  of 
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things  In  a  particular  way  for  any  porpoce,  and  on«  bnyinf  the  bnsbiew 
of  hiB  competitors  imder  an  agreement  binding  them  not  to. engage  there- 
in for  a  apecifled  time  within  specdfled  territory,  for  the  purpose  of  creat- 
ing a  monoptdy,  or  whereby  competition  may  be  restrained,  makes  an  "ar~ 
raDgement"  prohibited  1^  the  act. 
[Ed.  Note.— For  other  cases,  see  Monopolies,  Cent.  Dig.  |  10 ;  Dec  Dlg^ 

i  12.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  1,  p.  500;] 

8.  Mozropouis  (|  12*)— CounxKAnoNa  nr  REBTunrr  of  Tbadk. 

A  purchase  of  a  going  business  accompanied  by  an  agreement  by  tb» 
seller  not  to  engage  in  the  same  business  for  a  limited  time,  and  within 
a  prescribed  territory,  made  with  no  nlterlor  purpose  of  establishing  a 
monopoly  or  preventing  competition,  is  not  Illegal  under  the  anti-monop- 
oly act  (Consol.  Laws,  c.  20,  {8  840-^34^,  prohibiting  combinations  where- 
by a  monopoly  may  be  created,  or  competition  restrained,  but  such  a  pur- 
.  chase  for  the  purpose  of  creating  a  monopoly  so  as  to  be  able  to  control 
prices  is  Illegal. 

[ETd.  Note.— For  other  cases,  see  Monopolies,  Cent.  Dig.  |  10 ;  Dec  Dig. 
8  12.*] 

^  MONOPOUES  (I  12*) — COUBIItATIORS  IN  RESTBAINT  OF  TSAnB. 

A  contract  whereby  the  seller  of  an  ice  business  binds  himself  not  to 
engage  in  such  business  for  a  specified  term  within  a  specified  territory 
restricts  the  free  pursuit  In  the  state  of  a  lawful  business,  and,  if  taken 
by  the  buyer  for  the  purpose  of  creating  a  monopoly  within  the  state.  Is 
Illegal  under  the  anti-monopoly  act  (Consol.  Laws,  c  20*  |8  840-846).  pro- 
hibiting combinatl<m8  whereby  a  monopoly  may  be  created,  or  competi- 
tion restrained. 

[Ed.  Note.— For  other  cases,  see  Monopolies,  C^t  Dig.  |  10 ;  Dec  Dig. 
8  12.*] 

S.  MOKOFOUES  (8  12*) — Acts  in  Restba^nt  of  Tbaoe—Intsktion— Evidence. 
The  Jury  In  determinli«  whether  a  corporation  mgaglng  In  the  ico 
business  In  the  dty  of  New  Tork,  which  procared  contracts  trom  compet- 
itors whereby  the  latter  sold  their  businesses  and  bound  themselves  not 
to  engage  therein  within  a  specified  time  within  described  territory,  pro- 
cured the  contracts  for  the  purpose  of  creating  a  monopoly  in  violation 
of  the  anti-monopoly  act  (Consol.  Laws,  c.  20,  {8  840-346),  must  consider 
all  the  accompanying  facts,  Including  the  facts  that  the  restrictive  agree- 
ments included  greater  territory  than  that  In  which  the  selling  compet- 
itor had  previously  done  business,  and  that  the  cori>oratlon  procured  a 
great  number  of  such  contracts. 

[Ed.  Note.— For  other  cases,  see  Monopolies,  Cent  Dig.  |  10 ;  Dec.  Dig. 
I  12.*] 

a  Cbiuihal  Law  (8  410*)— Evidence— Admissions. 

The  Jury  should  also  couslder  the  declarations  of  the  officers  and  agents 
of  the  corporation  made  in  the  discharge  of  their  duties  as  to  the  policy 
of  the  corporation  and  what  it  had  accomplished  or  was  seeking  to  ac- 
complish, together  with  what  was  done  In  other  ways  and  by  other  means 
In- the  conduct  of  the  busluess  of  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  {  807 ;  De<*. 
Dig.  1  4ia*] 

7.  Cbiuinal  Law  d  847*)— Intent— Evidence, 

Where  the  guilt  of  accused  depends  on  the  intent  with  which  an  act  Is- 
dcoie,  collateral  facts  In  which  he  bore  a  principal  part  may  be  shown  to- 
establish  a  guilty  Intent 

[Ed.  Note.— For  other  csBes,  see  Criminal  Law»  Gent  Dig.  K  702-800; 
Dec.  Dig.  I  847.*] 
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4t  MonopoLiEs  (H  SI*)— Combinations-Offenses— Etidkncb. 

On  the  trial  of  a  corporation  engaging  in  the  ice  buBtnees  for  violating 
the  anti-monopoly  act  (Consol.  laws,  c.  20,  U  840-348).  by  parchaaing  the 
buslncseoB  of  competitors  and  binding  them  not  to  oigage  In  snch  busi- 
ness within  a  specified  time  within  described  territory,  evidence  of  the 
methods  employed  by  the  corporation  In  its  efforts  to  destroy  competition, 
and  to  acquire  the  business  of  Independent  ice  dealers  by  offering  to  sell 
Ice  to  the  customers  of  such  dealers  at  any  price  which  would  secure 
their  patronage,  and  by  raising  the  price  of  ice  at  the  ice  bridges,  so  that 
the  indepoident  dealers  could  not  pay  the  price  asked  and  supply  their 
customers  except  at  financial  loss,  was  admissible  to  show  the  intent 
with  which  the  bnshieBB  of  compeators  and  the  leatrlctlve  agreements 
were  obtained. 

[Ed.  Note.— For  other  casoL  see  Monopolies,  Cent  Dig.  |  20;  Dec.  Dig. 
I  31.*] 

Ik  MoNOPOLits  (S  12*) — Offenses— LzABiLiTT. 

A  corporatltm  becoming  the  owner  of  all  or  substantially  all  of  the 
stock  of  existing  corporationa  is  not  criminally  liable  for  their  acta  In 
procuring  before  Its  own  oqianlaatlon  contracts  for  the  purpose  of  creat- 
ing a  monopoly,  but  where,  after  its  acqnlaltlon  of  such  stock.  It  makes 
use  of  SQcb  contracts  to  maintain  an  arrangement  to  create  a  monopoly 
and  prevent  competition,  it  Is  liable  under  the  anti-monopoly  act  (Consol. 
Laws,  c.  20,  {|  340-346),  prohibiting  such  combinations. 

[Ed.  Note.— For  other  caaee,  see  Monopolies,  Cent  Dig.  |  10;  Dec.  Dig. 
I  12.*] 

10.  Monopolies  (I  12*) — Offenses— Liabilitt. 

A  corporation  owning  and  controlling  subordinate  corporations,  which, 
under  Its  direction  and  for  its  use,  bought  the  business  of  competitors 
and  procared  from  them  agreements  not  to  engage  In  similar  business  for 
a  specified  time  within  described  territory,  for  the  purpose  of  creating  a 
monopoly,  Is  guUty  of  violating  the  anti-monopoly  act  (ConaoL  Laws,  c. 
20.  Si  340-34GJ. 

[Ed.  Xotfc — For  other  cases^  see  Monopolies,  Cent  Dig.  I  10;  Dea  Dig. 
I  12.*] 

11.  Monopolies  (|  12*)— Offenses— Liabilitt— Intent. 

A  contract  whereby  the  seller  of  an  Ice  business  binds  himself  not  to 
engage  therein  for  a  specified  time  within  described  territory  Is  permis- 
sible only  when  innocently  made  without  sny  purpose  of  creating  or  main- 
taining a  monopoly,  and  a  contract  made  with  such  an  Illegal  purpose  Is 
illegal  because  It  may  prevent  and  restrain  competition  In  violation  of  the 
antl-monojmly  act  (Consol.  Laws,  c.  20,  |g  340-346). 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent  Dig.  1 10 :  Dec.  Dig. 
I  12.*1 

12.  MONOPOIJEa  (I  12*) — STATUTEB— CONaTBUCTION. 

Anti-monopoly  act  (Consol.  Laws,  c.  20,  SS  340-346),  prohibiting  every 
agreement  or  combination  whereby  a  monopoly  may  be  created,  or  where- 
Iv  competltltm  In  the  supply  or  price  of  any  article  In  common  use  may' 
be  restrained,  treats  a  monopoly  and  restraint  of  competition  as  two  dis- 
tinct things,  as  a  monopoly  usually  restrains  competition  and  usually  Is 
the  result  of  a  restraint  of  competition,  but  a  restraint  In  competition 
may  not  extend  to  the  degree  of  creating  a  monopoly,  and,  to  vitiate  con- 
tracts procured  by  one  from  bis  competitors  on  purchasing  their  business, 
It  need  not  be  shown  ttiat  the  arrangement  results  or  may  result  In  a  to- 
tal suppression  of  all  competition,  or  In  an  absolute  monopoly,  and  all 
that  Is  essential  Is  that  they  restrain  competition  and  tend  to  deprive  the 
public  of  the  advantages  of  free  competition. 

[Ed.  Note.— For  other  cases,  see  Monopolies,  Cent.  Dig.  8  10 ;  Dec.  Dig. 
I  12.*] 
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13.  MoNOPOUKB  (4  l2*) — Offenses— Statutes. 

A  corporatlO'Q  mg&glng  In  the  Ice  basineBs  In  tbe  city  of  New  Torfe, 
which  bought  the  business  of  competitors  and  procured  from  them  agree- 
ments not  to  engage  in  such  business  for  a  specified  period  within  de- 
scribed territory,  for  the  purpose  of  creatlfig  or  maintaining  a  mouopoly. 
violated  the  antl-monoptdy  act  (Consol.  Laws,  c.  SO,  H  840-846),  prufaiblt- 
Ing  combinations  whereby  a  monopoly  may  be  created  or  competition  re- 
atralned.  though  it  did  not  subsequently  raise  prices. 

IBiA.  Note.— For  other  cases,  see  Monopolies,  Cent  Dig.  1 10;  Dec.  Dig. 
8  12.*] 

14.  Monopolies  (|  12*) — Offenses— Natube  of  "Mokopolt.** 

A  monthly  condemned  by  the  antl-monopoly  act  (ConsoL  Laws,  c.  20, 
H  340-346),  problblting  combinations  whereby  a  monopoly  may  be  cre- 
ated, or  competition  restrained,  need  not  be  an  absolnte  <me,  excluding  all 
competition,  but  a  monopoly  Is  created  where,  a8  the  result  of  effort  to 
that  end,  previously  competing  businesses  are  so  concentrated  in  the 
hands  of  a  single  person  or  corporation,  or  In  a  few  persons  or  corpora- 
tions, that  they  bare  power  to  practically  control  prices  of  a  commodity, 
and  thus  suppress  competition. 

fEd.  Note. — For  other  cases,  see  Monopolies,  Cent.  Dig.  S  10 ;  Dec.  Dig. 
f  12* 

For  other  definitions,  see  Words  and  Phrases,  toI.  5,  pp.  ^70-4574.] 

15.  MovopoUES  ({  12*) — Ofteksbs— Acts  CoNsrrnjTtNG. 

A  corporation  engaging  In  the  ice  business  In  the  city  of  New  Torfc. 
which  establishes  a  monopoly  covering  a  part  of  the  liorongh  of  Manbat- 
tau,  or  of  one  district  in  tlie  borough,  so  that  the  consumers  In  that  por- 
tion of  the  city  are  deprived  of  the  benefit  of  free  competition,  is  guilty 
of  creating  a  monopoly  In  violation  of  tbe  anti-monopoly  act  (Consol. 
Laws,  c.  20,  SS  340-346). 

[BkL  Note.— For  other  cases,  see  Monopolies,  Cent  Dig.  f  10;  Dec  Dig. 
I  32.*] 

16.  MoHOPOuu  (I  12*) — OnxNBBB— Acts  ConsnTunno. 

The  antl-monopoly  act  (ConsoL  Laws,  c.  20;  H  840-84^,  pnidsblng  er- 
ery  person  making  or  attempting  to  make  any  contract  or  combination 
whereby  a  monoi>oly  may  be  created,  or  competition  restrained,  makes 
an  attempt  to  create  a  monopoly  unlawful,  and  one  who  attempts  to  cre- 
ate a  monopoly  by  buying  the  business  of  his  competitors  and  procuring 
from  them  agreements  not  to  engage  in  such  business  for  a  specified  peri- 
od within  described  territory,  and  by  doing  any  act  for  the  consumma- 
tion thereof,  as  by  keeping  such  contracts  In  force  and  attempting  to  de- 
rive boiefit  therefrom,  is  guilty  of  violating  the  anti-monopoly  act,  thougli 
It  failed  of  Its  purpose,  and  the  creation  of  a  monopoly  became  practically 
Impossible. 

[Ed.  Note.— For  other  cases,  see  Monopolies,  Cent  Dig.  |  10 ;  Dec.  Dig. 
I  12.*] 

17.  CsiuiNAi.  Law  ({  150*) — LuirrATiON  or  PaosBcimoH — CorrnvmifQ  Or- 

Tbe  antl-monopoly  act  (Consol.  Laira,  c.  20,  H  340-8^),  prohibiting 
combinations  whereby  a  monopoly  Is  created,  or  competition  restrained, 
or  the  doing  of  any  act  for  the  consummation  thereof,  makes  it  unlawful 
to  make  or  attempt  to  make  any  sacfa  combination  or  to  do  any  act  pnr^ 
snant  thereto,  and  prohibits  tbe  keeping  alive  of  an  original  nniawfol 
combination,  and  a  corporation  doing  any  act  within  two  years  prior  to 
tbe  finding  of  the  indictment  In  furtherance  of  its  combination  to  create 
a  monopoly  and  restrain  competition  may  be  convicted,  though  tbe  con- 
tracts were  entered  into  more  than  two  years  before  tbe  finding  of  the 
indictment  so  that  limitations  would  bar  a  prosecution  based  on  the  en- 
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terlng  Into  of  fbe  arrangement  to  create  a  monopoly  or  restrain  compe- 
tltloii. 

[Ed.  Note.— For  other  caaea.  aee  Criminal  Law,  Cent  Dig.  {  274;  Dec. 

Dig.  I  isa*] 

18.  CaxuiifAL  Law  (H  806,  661*)— Busonabls  Doubt— PsBBuupnon  or  Xn- 

VOCBNCB. 

The  presumption  of  Innocence  contlnnes  with  accused  throughout  the 
trial  until  the  Jury  Is  satlsOed  beyoud  a  reasonable  douht  of  his  guilt, 
and.  unless  the  Jury  are  convinced  of  his  guilt  beyond  a  reasonable  doubt, 
they  must  return  a  verdict  of  not  guilty. 

[Ed.  Note.— For  other  cases*  see  Criminal  Law,  Cent  Dig.  H  731, 12»7 ; 
Dec  Dig.  K  808^  061.*] 

The  American  Ice  Company  was  indicted  for  violating  the  anti-  - 
numc^Iy  act. 

James  W.  Osborne  and  Roger  P.  Clark,  for  the  People. 
John  B.  Stanchfield  and  Thomas  B.  Adams,  for  defendant 

WHEELER,  J.  (charging  jury).  The  defendant  stands  indicted  for 
violating  the  provisions  of  the  so-called  "anti-monopoly  act"  of  this 
state  (Consol.  Laws,  c.  20,  §§  340-346).  It  may  not  be  out  of  place 
for  the  court  to  state  that,  so  far  as  the  court  has  knowledge,  this  is 
the  first  indictment  under  the  provisions  of  this  act  which  has  been 
brought  to  trial. 

The  title  of  the  act  describes  its  purpose  and  scope.  It  is  entitled : 

"An  act  to  prevent  monopolies  In  commodltfeB  of  common  use,  and  to  pro- 
hibit restralntfl  of  trade  and  commerce,  providing  penalties  for  violations  of 
the  provisions  of  this  act,  and  procedure  to  viable  the  Attorney  General  to 
secure  te8tlm(my  In  rdatlon  thereta  * 

The  act  in  terms  provides : 

"Section  1.  Every  contract,  agreement,  arrangement  or  combination  where- 
by a  monopoly  In  the  manufacture,  production  or  sale  In  this  state  of  any 
article  or  commodity  of  common  use  Is  or  may  be  created.  e8ta4)llBhed  or 
maintained,  or  whereby  competition  In  this  state  In  the  supply  or  price  of 
any  such  article  or  commodity  Is  or  may  be  restrained  or  prevented,  or  where- 
hy  for  the  porpose  of  creating,  establishing  or  maintaining  a  monopoly  with- 
in this  state  of  the  manufacture,  production  or  sale  of  any  such  article  or 
commodl^,  the  free  pursuit  In  this  state  of  any  lawful  bnslneBs,  trade  or  oc- 
cupation Is  or  may  be  restricted  or  prevented,  la  hereby  declared  to  be  against 
public  policy,  Illegal  and  void. 

".Sec.  2.  Every  person  or  corporation,  or  any  officer  or  agent  thereof,  who 
shall  make  or  attempt  to  make  or  enter  Into  any  such  contract,  agreement, 
arrangement  or  combination,  or  who,  within  this  state,  shall  do  any  act  pur- 
suant thereto,  or  In,  toward  or  for  the  consummation  thereof,  wherever  the 
same  may  have  been  made.  Is  guilty  of  a  misdemeanor  and  on  conviction 
thereof  shall.  If  a  natural  person,  be  punished  by  a  fine  not  exceeding  five 
thousand  doUara,  or  by  imprisonment  for  not  longer  than  one  year,  or  by 
both  such  fine  and  Imprisonment ;  and  If  a  coi^ioratlon,  by  a  fine  of  not  ex- 
ceeding five  thousand  dollars." 

The  court  does  not  understand  the  act  just  read  substantially 
changes  the  provisions  of  the  common  and  unwritten  law  as  it  existed 
prior  to  the  passage  of  this  statute.  It  has  made  it  a  penal  offense, 
however,  to  do  what  was  before  declared  by  the  common  and  un- 
written law  illegal  and  void. 

*Fw  oUiw  cftMS  iM  Mm*  topic  a  S  mxtubbb  In  Dec.  *  Am,  Dlgt.  190?  to  date,  A  Rep'r  IndBxes 


Digitized  by  Google 


448 


laO  NBW  YOBK  8DPPLBMBKT. 


(Sup.  Ct 


It  has  been  the  policy  of  the  law  (and  when  we  say  the  law  we 
mean  the  policy  of  government)  to  ktep  free  and  unfettered  the 
prosecution  by  individuals  of  any  lawful  business,  and  to  protect 
competition  in  trade  and  commerce,  not  so  much  for  the  protection 
of  the  individual  from  his  own  contracts  or  improvidence,  as  to  guard 
society  and  the  public  from  the  consequences  of  acts  and  agreements 
which  would  deprive  the  public  of  the  advantages  of  competition  and 
the  prosecution  of  a  lawful  business. 

If  individuals  or  corporations  attempt  to  control  and  monopolize 
the  avenues  of  industry  in  which  they  are  engaged,  the  law  has  always 
declared  such  conduct  to  be  a  menace  against  which  poblic  polity  and 
the  statute  in  question  desigp  protection.  If  the  provisions  of  agree- 
ments in  restraint  of  competition  go  beyond  measures  of  self-protection 
and  threaten  the  public  good  in  a  distinctly  appreciable  degree,  they 
are  to  be  restrained. 

Such  was  the  policy  of  the  unwritten  or  common  law,  and  such 
we  understand  are  the  objects  and  purposes  of  the  statute  under  which 
this  indictment  was  found.  But  whether  the  anti-monopoly  act  has  or 
has  not  in  fact,  enlarged  upon  the  provisions  of  the  common  law  (al- 
though an  interesting  academic  question),  so  far  as  this  case  is  con- 
cerned is  quite  immaterial.  It  is  the  statute  as  it  stands  which  is  to 
be  the  guide  of  the  court  and  jury. 

At  the  outset  of  the  consideration  of  this  case  the  court  deems  it 
proper  to  admonish  the  jury  that  the  American  Ice  Company  is  not 
on  trial  for  unfair  competition.  It  is  not  on  trial  for  listing  its  ctMn- 
petitors  in  business  or  canvassing  their  customers.  It  is  not  on  trial 
for  cutting  prices  below  the  cost  of  production.  It  is  not  on  trial 
for  destroying  or  injuring  the  ice  fields  of  independents.  Evidence 
tending  to  estaUish  some  of  these  things  has  been  received  in  the 
case,  but  not  because  the  defendant  is  on  trial  for  doing  all  or  any 
of  them,  for  the  defendant  does  not  stand  indicted  for  any  of  them, 
and  no  conviction  can  be  had  for  them.  The  purpose  for  which  evi- 
dence touching  some  of  these  matters  was  received  by  the  court  will 
be  explained  to  you  later  in  the  charge.  The  defendant  can  be  con- 
victed only  for  the  things  charged  in  the  indictment. 

The  indictment  charges  the  defendant  with  a  violatitHi  of  the  anti- 
monopoly  act  of  this  state.   The  indictment  embraces  three  counts. 

In  the  first  count  it  charges  the  defendant  with  "doing  an  act  pur- 
suant to,  and  in,  and  toward,  and  for  the  consummation,  of  an  ar- 
rangement whereby  competition"  in'  the  production  and  sale  of  ice 
**was  and  might  be  restrained  and  prevented,"  and  then  proceeds  to 
set  forth  in  more  or  less  detail  certain  contracts,  agreements,  and  other 
acts  on  the  part  of  the  defendant  by  which  it  is  claimed  this  was  ac- 
complished. You  will  note  that  the  second  section  of  the  act  makes  it 
a  criminal  offense  to  "do  any  act  pursuant  to,  or  in,  toward,  or  for, 
the  consummation"  of  any  unlawful  contract,  agreement,  arrangement; 
or  combination  as  prohibited  by  the  statute.  It  is  for  an  aU^d  viola- 
tion of  this  provisicm  of  the  act  that  the  first  count  of  the  indictment 
was  framed. 

The  second  count  alleges  a  violation  of  the  statute  by  the  "making 
and  entering  into  an  arrangement,  whereby  competition  in  &e  prodoc- 
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tion  and  supply  in  ice  was  or  mi^t  have  been  prevented  "  and  doing 
acts  tor  &e  ccmstunmation  thereof,  sets  up  tiie  same  general  specifica- 
ticKis  as  in  the  first  count.  The  second  count  only  differs  from  the 
first  in  that  it  alleges  the  "arrangement"  to  have  been  made  at  the 
date  of  the  incorporation  of  the  defendant. 

The  third  count  charges  an  attempt  to  make  and  enter  into  an  ar- 
rangement whereby  a  monopoly  in  the  production  and  sale  of  ice  was 
or  might  be  prevented  and  the  doing  of  acts  for  the  consummation 
thereof,  and  sets  forth  the  same  specifications. 

You  wUI  observe,  gmtlemen  of  the  jury,  that  in  each  of  the  cqunts 
of  the  indictment  the  word  "arrangement"  is  used.  What  constitutes 
an  "arrangement"  within  the  meaning  of  the  statute?  The  act  de- 
clares that  "every  contract,  agreement,  arrangement  or  combination" 
whereby  a  "monopoly  *  *  •  is  created,"  etc.,  "to  be  against  public 
pdicy,  illegal  and  void."  It  is  evident  that  the  Legislature  by  the  use 
of  this  word  mSant  something  different  from  a  "contract"  or  "agree- 
ment" or  a  "combination."  In  our  judgment  it  has  a  broader  meaning 
than  either  the  word  "contract,"  "agreement,"  or  "combination."  It 
may  include  each  and  all  of  these  things,  and  more.  The  usual  and 
ordinary  meaning  of  the  word  "arrangement"  is  "a  setting  in  order" ; 
but  the  better  and  fuller  meaning  of  the  word  as  used  in  the  statute 
is  that  given  in  the  "New  English  Dictionary,"  edited  by  James  A.  H. 
Murray.  It  is  there  defined  as:  "The  disposition  of  measures  for 
the  accomplishment  of  a  purpose;  preparation  for  successful  per- 
formance." It  is  further  defined  in  the  same  dictionary  as :  "A  struc- 
ture or  combination  of  things  in  a  particular  way  for  any  purpose." 
I  think  these  definitions  of  the  word  "arrangement"  are  sufficient  to 
convey  to  your  minds  what  was  meant  and  intended  by  the  L<^^- 
lature  when  it  passed  this  act. 

It  is  the  theory  of  the  people  in  this  case  (and  the  indictment  is 
drawn  accordingly)  that  all  the  various  contracts,  agreements,  acquisi- 
tion of  property  and  rights,  by  purchase  or  merger  of  other  corpora- 
tions, and  the  various  acts  set  forth  in  the  indictment  and  proven  on 
this  trial,  constituted  an  "arrangement"  within  the  meaning  of  the 
statute  whereby  a  monopoly  was  created,  or  attempted,  and  competi- 
tion restrained  or  attonpted  to.  be  restruned.  We  are  of  the  opinion 
that  the  theory  of  the  indictment  is  correct,  and  that,  if  the  people 
have  made  out  a  case  against  the  defendant  by  the  proof  on  this  tnal, 
then  the  various  acts,  contracts,  and  other  things  relied  on  are  properly 
described,  and  fall  within  the  designation  and  term  of  an  "arrange- 
ment" as  employed  in  the  statute,  uid  we  so  chai^  you  as  matter  of 
law.  ! 

The  disposition  of  this  case  tilms  very  largely  upon  the  force,  valid- 
ity, and  effect  of  certain  contracts  made  with  owners  of  ice  routes,  and 
harvesters  and  producers  of  ice,  and  owners  of  ice  bridges  so  called, 
to  which  we  now  proceed  to  call  your  attention. 

As  to  the  validity  and  legality  of  the  contracts  made  with  dealers 
not  to  compete : 

The  prosecution  has  introduced  in  evidence  a  very  large  number 
of  contracts  made  between  the  defendant  and  certain  dealers  in  ice  in 
120N.T.S.— 29 
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their  city.  Most  of  these  agreements  took  the  form  of  bills  of  sale, 
running  from  the  seller  to  the  American  Ice  Company,  in  and  by  which 
the  seller  sold  and  transferred  to  the  defendant  the  personal  property 
used  by  him  in  selling  and  delivering  ice  to  individual  consumers,  and 
at  the  same  time  transferred  to  the  ice  company  the  good  will  of  his 
business.  As  a  part  of  the  contract  the  seller  covenanted  and  agreed 
with  the  American  Ice  Company  not  to  engage  in  the  ice  business  in 
the  borough  of  Manhattan  for  a  term  of  years.  In  most  cases  the 
term  fixed  was  10  years.  In  some  instances  the  restrictive  clause 
ext^ided  beyond  the  limits  of  Manhattan,  and  embraced  the  entire 
city  of  Greater  New  York. 

It  is  claimed  and  alleged  by  the  people  that  these  contracts  in  and  of 
themselves,  and  particularly  in  connection  with  other  advantages, 
rights,  and  privileges  obtained  and  controlled  by  the  defendant,  con- 
stituted "an  arrangement'*  made  for  the  purpose  of  creating  and  main- 
taining a  monopoly,  and  restraining  competition,  and  violated  the  stat- 
ute. On  the  other  hand,  the  defendant  contends  that  there  was  noth- 
ing illegal  in  any  one  or  in  all  of  the  contracts  so  made.  That  the  de- 
fendant had  a  perfect  legal  right  to  purdiase  the  business  and  good 
will  of  any  one  engaged  in  the  ice  business — ^whether  that  of  a  re- 
tailer, or  of  a  jobber,  or  wholesaler — and,  in  order  to  secure  the  benefit 
of  the  good  will  sold  to  it,  to  take  back  from  the  seller  an  agreement 
not  to  engage  in  the  prosecution  of  the  business  which  he  sold  for  a 
valuable  consideration  to  the  defendant. 

It  is  undoubtedly  true  that  the  purchase  of  a  going  business  accom- 
panied by  an  agreement  not  to  enga^  in  the  same  business  for  a  lim- 
ited time  and  within  a  [)rescribed  district  is  not  necessarily  in  and  of 
itself  an  ille^l  transaction  or  a  violation  of  the  statute  m  question. 
Whether  it  is  or  is  not  a  violation  of  the  statute  depends  upon  the 
accompanying  circumstances  of  the  case,  and  the  purpose  and  ob- 
ject sought  to  be  accomplished  by  the  transaction.  If  the  purchase 
of  a  business  with  such  a  restrictive  agreement  against  re-engaging 
in  it  was  made  for  the  sole  purpose  of  acquiring  the  business  sold, 
and  with  no  ulterior  purpose  of  establishing  a  monopoly  or  prevent- 
ing competition,  then  doubtless  it  would  be  an  innocent  transaction 
in  the  eye  of  the  law,  and  one  for  which  no  conviction  could  or  should 
be  had.  If,  however,  on  the  other  hand,  in  taking  and  exacting  frcmi 
the  seller  these  s^reements  the  American  Ice  Company  procured  and 
made  these  contracts  with  the  purpose  and  object  of  creating  a  monopo- 
ly, so  as  to  be  able  to  control  prices,  then  these  contracts  became  and 
are  illegal  agreements.  They  violate,  not  only  the  statute,  but  also 
the  common  law  as  it  existed  prior  to  the  enactment  of  the  statute. 
The  statute  in  question  furnishes  the  test,  which  is  to  guide  the  court 
and  the  jury  in  the  determination  of  the  validity  of  these  contracts. 
It  is  written  so  plain  that  no  one  can  err  or  mistake  its  meanii^  and 
import  The  statute  declares  that: 

"Every  eontract,  agreement,  arrangement,  or  combination,  •  •  •  when- 
by  for  the  purpose  of  creating,  establlsblng  or  maintaining  a  monopoly  with- 
in this  state  of  the  manufacture,  production  or  sale  of  any  such  article  or 
commodity  (L  •.,  a  commodity  of  conunerce),  the  free  pnrsntt  In  this  state  of 
nny  lawful  business,  trade  or  occupation  is  or  may  be  restricted  or  preren^ 
ed,  is  hereby  declared  to  be  i^lnst  public  policy,  illegal  and  void." 
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It  goes  without  saying,  and  I  charge  you  as  matter  of  law,  that 
any  contract  whereby  the  seller  of  an  ice  route  or  ice  business  bound 
himself  not  to  engage  or  enter  into  the  ice  business  for  a  term  of 
years  in  the  borough  of  Manhattan,  or  in  Greater  New  York,  is  a 
contract  and  agreement,  which  in  law  and  in  fact  restricts  and  pre- 
vents the  free  pursuit  in  this  state  of  a  lawful  business  or  occupa- 
tion. That  proposition  cannot  be  gainsaid  or  disputed.  If,  in  addi- 
tion to  this,  diese  contracts,  or  any  of  such  contracts,  were  taken  b^  the 
defendant  "for  the  purpose  of  creating,  establishing  or  maintaming 
a  monc^ly  within  mis  state"  (and  such  is  the  explicit  language  of 
the  statute),  then  such  contracts  are  illegal  and  prohibited  by  the 
statute.  ' 

Therefore  at  the  very  outset  in  the  determination  of  the  issues 
presented  it  becomes  your  duty  to  determine  with  what  purpose  and 
design  these  contracts  were  made  and  the  restrictive  clause  against 
re-embarking  in  business  was  inserted.  If  made  to  create  or  foster 
a  monopoly,  the  contracts  are  illegal  and  a  violation  of  the  act  of 
1899  (Laws  1899,  p.  1514;  c.  690). 

In  determining  the  question  as  to  whether  or  not  they  or  any  of 
them  were  made  for  the  purpose  of  creating  or  maintaining  a  mo- 
nopoly, you  should  consider  all  the  accompanying  facts  and  circum- 
stances. It  is  manifest  from  the  evidence  that  in  most  cases  where 
the  individual  independent  dealer  sold  his  business  to  the  American 
Ice  Company  that  dealer  had  a  comparatively  small  route  in  which 
he  served  a  limited  number  of  customers  along  and  upon  a  few  streets, 
and  in  a  restricted  district.  Perhaps  all  that  would  have  been  nec- 
essary to  secure  to  the  defendant  the  benefit  of  the  business  and  g^xxl 
will  sold  would  have  been  an  agreement  on  the  part  of  the  seller  not 
to  interfere  by  attempting  to  sell  to  his  former  or  present  customers 
or  to  others  within  his  district.  Nevertheless  we  find  the  restrictive 
clause  in  most  of  these  agreements  prohibiting  the  seller  from  con- 
ducting any  ice  business  anywhere  in  the  borough  of  Manhattan,  and 
in  some  instances  enlarging  the  restricted  territory  to  the  boundaries 
of  Greater  New  York.  The  fact  that  the  territory  in  which  the  deal- 
er bound  himself  not  to  conduct  the  ice  business  was  greater  than  that 
in  which  he  had  actually  previously  done  business  is  a  circumstance 
which  you  have  a  right  and  should  consider  in  determining  the  intent 
and  purpose  for  which  these  restrictive  contracts  were  obtained.  An- 
other and  very  important  fact  and  circumstance  which  you  should  con- 
sider and  weigh  in  determining  the  object  and  purpose  for  which  these 
contracts  were  made  is  the  very  great  number  of  such  agreements  ob- 
tained and  businesses  bought.  1  am  unable  to  state  to  you  the  exact 
number  of  independent  dealers  whose  ice  routes  were  so  bought,  but 
they  ran,  if  I  mistake  not,  into  the  hundreds,  and  covered  a  very  large 
portion  of  the  territory  of  this  city.  As  testified  to  by  Mr.  Clifford, 
the  businesses  and  routes  so  acquired  in  what  is  called  "District  B," 
extending  irom  Thirty-Fourth  street  to  the  Bronx,  was  at  least,  or 
over,  90  per  cent  of  the  entire  retail  ice  business,  and  not  to  exceed 
a  dozen  or  so  ice  wagons  in  all  that  district  were  left  in  the  lunds 
of  independent  dealers.    The  extent  and  amount  of  the  absorption 
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of  independent  business  by  the  defendant  becomes,  therefore,  a  very 
important  circumstance  as  bearing  upon  the  question  of  its  purpose 
and  design  in  making  these  purchases,  where,  at  the  same  time,  tiie 
defendant  exacted  and  took  from  the  independent  seller  a  covenant 
not  to  c<»npete.  What  mi^ht  be  a  very  harmless  transaction  in  the 
case  of  the  purchase  of  a  smgle  route  from  a.  single  individual  takes 
on  a  very  different  character  where  the  transactions  are  multiplied 
so  as  to  practically  cover  the  whole  territory  of  the  city.  There  is 
a  potency  in  numbers  which  of  itself  may  seriously  interfere  with 
the  interests  of  the  public. 

And  so,  too,  in  determining  the  purpose  and  design  of  obtaining 
diese  restiictive  a>ntracts,  the  jury  should  carefully  weigh  and  con- 
sider any  other  fact  and  circumstance  in  this  case  which  tends  to 
throw  any  light  upon  the  question. 

Among  oSier  things  for  your  considerati(»i  are  the  declarations 
of  the  officers  and  agents  of  the  defendant  made  in  the  discharge  of 
their  duties — whether  verbal  or  contained  in  the  letters  written  by 
the  president  of  the  company— declarations  of  the  purposes  and  policy 
of  the  corporation  and  what  it  had  or  was  seeking  to  accomplish.  You 
are  also  to  consider  what  was  done  in  other  ways  and  1^  other  means. 
All  these  become  very  material  in  the  solution  of  the  purpose  and 
intent  with  which  the  contracts  referred  to  were  made. 

Not  only  should  you  consider  and  give  proper  weight  to  the  dec- 
larations of  its  officers,  but  also  to  the  acts  of  the  defendant  in  the 
conduct  of  its  business.  It  is  a  rule  of  law  that,  where  the  guilt  of 
a  party  depends  upon  the  intent,  purpose,  or  design  with  which  an 
act  is  done,  collateral  facts  in  which  the  party  bore  a  principal  part 
may  be  shown  for  the  purpose  of  establishing  a  guilty  intent,  design, 
purpose,  or  knowledge.  People  v.  Peckhens,  153  N.  Y,  576,  47  N. 
E.  883. 

It  was  within  this  rule  that  the  court  permitted  the  prosecution  to 
show  in  this  case  the  methods  employed  by  the  defendant  in  its  efforts 
to  destroy  competition,  and  acquire  the  business  of  independent  ice 
dealers.  The  prosecution  was  permitted  to  show  that,  under  instruc- 
tions from  the  president  of  the  defendant,  men  were  sent  to  follow 
the  wagons  of  independent  retail  dealers,  to  list  their  customers,  and 
then  others  were  sent  to  solicit  their  trade,  and  take  it  from  them  by 
offering  to  sell  ice  to  them  at  any  price  which  would  secure  their 
patronage,  and  take  it  from  Hie  independent,  and  thus  force  the  inde- 
pendent dealer  to  sell  his  business  to  the  defendant  or  retire  from  it 
altogether.  In  other  words,  their  testimony  was  received  as  tending 
to  show  that  at  the  time  many  of  these  contracts  with  restrictive  agree- 
ments against  going  into  the  ice  business  were  obtained  the  defendant 
was  also  endeavoring  in  other  ways  to  monopolize  the  field.  So,  too, 
the  prosecution  was  permitted  to  show  as  tending  to  establish  an  at- 
tempt and  design  to  create  a  monopoly  and  drive  independent  dealers 
out  of  bu^ess,  or  force  them  to  sdl  to  the  defendant  so  it  could 
handle  and  control  the  ice  business,  that  defendant  raised  the  price  of 
ice  at  the  ice  bridges,  so  that  the  independent  dealer  could  not  pay  the 
price  asked  and  supply  his  regular  cust<Mners  without  doing  so  at  a 
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financial  loss.  The  prosecution  claim  this  was  done  arbitrarily  and 
witlKHit  justificaticm.  It  is  very  manifest  the  small  dealer  could  not 
continue  in  business  under  such  £:onditions  without  sooner  or  later  be- 
coming bankrupt.  It  is  true,  as  has  been  argued  by  the  able  counsel 
for  the  defendant,  that  the  defendant  had  the  legal  right  to  refuse  to 
sell  its  ice  to  the  independent  competing  ice  dealer.  It  had  a  right  to 
ask  such  a  price  for  its  ice  as  it  saw  fit,  it  had  the  right  to  go  into  the 
district  and  imdersell  the  independent  dealer,  but  at  the  same  time  these 
acts  were  permitted  to  be  shown  as  reflecting  and  tending  to  show  a 
design  and  purpose  in  one  way  or  the  other  to  drive  the  independent 
dealer  from  the  field  of  competition,  so  that  ultimately  this  defendant 
would  be  the  sole  and  only  dealer  selling  ice  in  the  districts  in  which 
the  independent  operated,  thereby  establishing  a  monopoly  of  the  ice 
business  in  those  districts,  and  thus  enabling  the  defendant  to  control 
the  price  to  be  asked  of  the  consumer. 

This  evidence  became  very  important  as  throwing  strong  light  upon 
the  question  as  to  whether  in  making  the  many  contracts  taken  from 
independent  dealers  which  contained  the  restriction  that  the  seller 
should  not  enter  the  ice  business  for  a  given  number  of  years  those 
contracts  were  made  "for  the  purpose  of  creating,  establishing  or  main- 
taining a  monopoly"  as  declared  illegal  by  the  statute. 

It  may  be,  and  often  is  the  case,  that  temporary  low  prices  are  given 
to  the  consuming  public  for  the  very  i>urpose  of  crushing  rivals  in  busi- 
ness to  the  end  of  ultimately  controlling  and  raising  prices  to  the  per- 
manent disadvantage  of  the  public.  It  is  for  you  to  say  whether  such 
was  the  object  in  this  case.  The  court  cannot  call  the  jury's  attentiwi 
to  all  the  evidence  bearing  on  this  subject.  It  can  only  reiterate  the 
jury  have  the  right,  and  it  is  their  duty,  to  give  due  weight  to  every 
fact  and  circumstance  which  throws  light  upon  the  purpose  wi^ 
which  these  restrictive  contracts  were  obtained.  If  made  "for  the  pur- 
pose of  creating,  establishing,  or  maintaining  a  monopoly,"  then  the 
contracts  violate  the  statute  and  are  illegal. 

And  what  I  have  said  relative  to  the  contracts  with  the  independent 
retail  route  men  also  applies  to  certain  other  contracts  introduced  in 
evidence  in  this  case.  For  instance,  the  contract  made  with  Willis  A. 
Winne  made  April  26,  1905,  whereby  Winne  sold  or  leased  to  the  de- 
fendant certain  icehouses,  bridges,  and  business,  and  covenanted  not  to 
engage  in  sellit^  ice  at  retail  or  wholesale  in  Greater  New  Yorkj  and 
like  contracts  with  others  not  to  increase  the  crop  of  ice  to  be  har- 
vested. 

As  to  the  effect  of  contracts  made  prior  to  the  formation  of  die  de- 
fendant, and  their  force  and  efirect  upon  the  question  of  the  guilt 
of  the  defendant : 
The  jury  will  also  remember  that  there  are  quite  a  large  number  of 
contracts  and  agreements  of  a  like  purport  and  tenor  containing  clauses 
and  proWsions  against  the  seller  of  ice  routes  again  ei^ging  in  the 
ice  business,  whidi  were  made  prior  to  the  incorporation  of  the  de- 
fendant.  If  the  court  recalls  correctly,  some  of  these  contracts  were 
made  between  independent  ice  dealers  and  the  Consolidated  Ice  Com- 
pany, and  some  with  the  Merchants'  Union  Ice  Company  and  perhaps 
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Others  with  other  companies  and  concerns.  That  upon  the  organization 
of  the  American  Ice  Company  the  stock  of  the  American  Ice  Company 
was  exchanged  for  stock  of  the  Consolidated  Ice  Company  and  for 
stock  of  other  companies,  so  that  the  American  Ice  Company  ultimate- 
ly became  the  owner  of  all,  or  substantially  all,  of  the  stock  of  these 
other  subordinate  corporations.  That  later  formal  transfers  of  the 
properties  of  these  companies  were  made  to  the  American  Company 
and  with  them  were  made  assignments  of  the  contracts  so  acquired  by 
these  other  corporations,  and  the  American  Company  thus  acquired 
and  succeeded  to  the  rights  of  the  others  in  these  various  contracts. 

The  defendant  contends  that  it  is  not  responsible  in  law  for  such 
contracts  and  agreements  made  prior  to  its  organization  and  before 
itself  had  any  legal  corporate  existence.  In  this  contention  the  de- 
fendant is  entirely  right.  I  charge  you,  gentlemen  of  the  jury,  that  the 
defendant  is  not,  and  cannot  be,  held  criminally  Hable  for  the  making 
of  any  such  contract  or  agreement.  Nevertheless  that  statement  does 
not  withdraw  from  your  consideration  the  proper  and  legitimate  bear- 
ing of  such  contracts  and  agreements  in  the  disposition  of  the  issues 
here  involved.  It  is  claimed  by  the  prosecution  that,  although  the  de- 
fendant had  no  part  in  the  making  of  such  prior  agreements,  never- 
theless that  the  defendant  did  acquire  such  contracts  and  agreements 
by  assignment  from  others,  and  succeeded  to  such  rights  as  they  con- 
ferred, and  that,  in  connection  with  other  contracts  and  agreements 
made  directly  between  the  American  Ice  Company  and  other  dealers 
whom  it  bought  out,  it  utilized  such  prior  agreements  and  contracts 
in  connection  with  those  obtained  by  itself  to  create,  establish  and 
maintain  "an  arrangement'^  within  the  meaning  of  the  statute ;  that  the 
defendant  utilized  these  contracts  made  prior  to  its  organization  to 
effectuate  and  carry  out  its  purpose  and  scheme  of  establishing  and 
maintaining  a  monopoly  in  the  ice  business  in  this  city  or  borough: 
that  it  thereby  prevented  competition  and  controlled  prices.  It  was 
therefore  not  only  for  the  purpose  of  showing  (in  part,  at  least)  the 
degree  and  extent  to  which  the  defendant  had  in  fact  acquired  control 
of  the  ice  business  in  this  city,  but  also  for  the  purpose  of  permitting 
proof  to  be  made  of  the  use  made  and  advantage  taken  of  these  prior 
contracts  by  the  defendant  in  connection,  with  other  contracts  made  by 
itself  that  this  court  has  received  these  prior  contracts  and  agreements 
in  evidence. 

As  we  have  previously  stated,  the  defendant  is  not  to  be  held  civilly 
or  criminally  liable  for  the  original  making  of  such  prior  contracts,  but 
if  the  defendant  after  their  acquisition  made  use  of  them,  in  connection 
with  other  things,  to  establish  and  maintain  an  "arrangement"  to  cre- 
ate a  monopoly  and  prevent  competition,  then  the  defendant  does  be- 
come legally  liable  for  such  an  illegal  and  prohibited  use,  and  cannot 
shield  itself  from  responsibility  for  its  own  subsequent  acts  on  the 
plea  that  the  contracts  were  in  fact  made  with  some  other  company 
or  corporation  prior  to  its  organization.  It  is  the  use  made  of  these 
contracts  in  connection  with  other  things,  and  not  the  original  making 
of  them,  that  carries  with  it  the  statutory  condemnation.  I  according- 
ly charge  you  that  you  may  take  into  consideration  these  prior  con- 
tracts or  agreements  in  aiding  you  in  the  determination  of  the  question 
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whether  or  not  the  defendant  made  such  an  illegal  arrangement  where- 
by competition  in  tiie  ice  business  in  this  city  was  or  might  have  been 
prevented  or  restrained. 

As  to  contracts  made  with  other  companies  subsequent  to  the  defend- 
ant's oi^nization  and  assigned  to  it : 

The  same  rule  of  law  and  responsibility  applies  equally  to  contracts 
made  by  other  companies  subsequent  to  the  defendant's  organization, 
and  later  acquired  by  the  defendant. 

If  they  were  made  and  obtained  by  these  subordinate  companies 
which  were  in  fact  owned  and  contr(^ed  at  the  time  by  the  defendant, 
and  were  in  fact  obtained  at  the  instance  and  under  the  direction  of  the 
defendant  and  with  its  knowledge  and  for  its  use  and  benefit — in  other 
words,  if  the  subordinate  company  acted  as  the  agent  for  the  defend- 
ant in  the  transaction,  and  with  its  knowledge  and  direction — then,  al- 
though made  in  the  name  of  the  subordinate  company,  the  contracts  so 
procured  became  and  are  to  be  deemed  in  law  the  acts  and  contracts  of 
the  defendant  itself,  and  the  same  legal  responsibility  attaches  to  the 
transaction  as  though  the  contracts  ran  directly  to  and  were  made  with 
the  defendant. 

You  will  recall  the  evidrace  touching  these  contracts  to  the  effect 
that  blank  contracts  were  printed  by  the  American  Ice  Company  for 
the  use  of  the  subordinate  companies,  and  in  some  cases  such  contracts 
when  procured  were  on  the  same  day,  or  the  next  day,  assigned  by  the 
subordinate  to  the  American. 

What  constitutes  restraint  of  trade  and  competition : 

We  have  already  charged  you  that,  if  the  contracts  made  by  the  de- 
fendant containing  the  restrictive  clauses  referred  to  were  in  fact  ob- 
tained and  made  with  the  purpose  and  design  of  creating  a  monopoly, 
they  are  condemned  by  the  statute  and  are  illegal.  I  also  charge  you 
in  this  connection  that  they  are  contracts  "whereby  competition  in  this 
state  in  the  supply  or  price"  of  ice  was,  or  might  have  been,  "re- 
strained or  prevented/'  These  contracts  by  their  vei^  terms,  and  as 
matter  of  law,  restrained  and  prevented  or  might  have  restrained  com- 
petition in  the  ice  business.  That  was  the  natural  and  legitimate  legal 
effect  of  the  agreement,  and  by  the  terms  of  the  restrictive  clause  for- 
bade the  makers  of  such  agreements  entering  into  competition  with 
the  American  Ice  Company  without  the  permission  of  that  company. 
Such  restrictive  agreements  are  only  permissible  when  innocently  made 
without  any  purpose  or  intention  of  creating  or  maintaining  a  mo- 
nopoly. If  such  contracts  are  tainted  or  made  with  such  an  illegal  pur- 
pose and  design,  then  they  cease  to  be  l^al,  and  are  illegal  in  law  be- 
cause they  do  or  may  prevent  and  restrain  competition. 

In  this  connection  it  becomes  the  duty  of  the  court  to  enlarge  some- 
what upon  the  subject,  and  lay  down  some  rules  of  law  which  govern 
such  cases. 

The  jury  will  observe  that  the  statute  condemns  contracts  or  ar- 
rangements whereby  a  monopoly  may  be  created,  established,  or  main- 
tained, or  whereby  competition  is  or  may  be  restrained  or  prevented. 

You  will  at  once  perceive  that  the  Legislature  treats  a  monopoly  and 
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restraint  of  competition  as  two  distinct  thing^s — monopoly  usually,  if 
not  always,  restrains  competition,  and  usually  is  the  result  of  a  re- 
straint of  competition,  but  a  restraint  in  competition  may  not  extend  to 
tiie  degree  of  creating  a  mon<^ly. 

To  vitiate  such  contracts  as  the  state  act  condemns,  it  need  not  be 
shown  that  the  arrangement  which  the  defendant  made  in  fact  resulted 
or  might  result  in  a  total  suppression  of  all  competition,  or  might  or 
would  result  in  a  complete  and  absolute  monopoly  of  the  ice  business 
in  the  borough  of  Manhattan.  All  that  is  essential  is  that  it  restrains 
competition  and  tends  to  deprive  the  public  of  the  advantages  which 
flow  from  free  competition.  Northern  Securiti4b  Co.  v.  U.  193  U. 
S.  332,  24  Sup.  a.  436, 48  L.  Ed.  679. 

As  was  said  by  Mr.  Justice  McCall  of  this  court: 

"The  anti-monopoly  act  Is  aimed  at  combinations  between  Independent  con- 
cerns for  the  purpoBO  of  regulating  prices  and  production  and  what  la  abhoi^ 
red  and  r^ognant  to  the  statute  are  contract*,  agreements,  arrangraaents,  or 
combinatioDB  wblch  testA  toward  a  control  of  the  aale  and  jffodnction  ot  a 
thing  of  cfnnmon  uae,  and  so  preroit  competition  In  supply  and  price." 

This  statute  was  under  consideration  by  the  Court  of  Appeals  in  the 
case  of  Cummings  v.  Union  Blue  Stcme  Co.,  164  N.  Y.  404,  58  N.  E. 
526  (52  L.  R.  A.  262,  79  Am.  St.  Rep.  656),  and  the  following  lan- 
guage was  used,  viz. : 

"The  scope  of  the  contract,  and  not  the  possible  self-restrabit  of  tbe  parties 

to  It,  Is  the  teat  of  Its  validity." 

Therefore,  if  you  shall  find  as  matter  of  fact  that  these  contracts 
formed  a  part  of  an  arrangement  or  scheme,  and  were  made  for  the 
purpose  of  creating,  establishing,  or  maintaining  a  monopoly,  then  the 
defendant  is  ^ilty  of  violating  the  statute,  although  it  in  fact  did  not 
afterwards  raise  prices.  The  guilt  of  the  defendant  does  not  depend 
on  the  question'whether  it  in  fact  raised  prices,  or  whether  attempting 
to  do  so  it  failed  in  its  efforts  to  maintain  them,  so  long  as  the  contracts 
in  their  scope  and  provisions  are  such  that  "competition  in  the  price  or 
supply"  of  ice  was  "or  might  be  restrained  or  prevented." 

You  will  also  note  that  by  the  statute  the  "attempt"  to  do  the  thing 
prohibited  is  condemned  as  well  as  the  doing  of  the  thing,  and  one  of 
the  counts  in  this  indictment  charges  the  attempt  "to  m^e  and  enter 
into  an  arrangement  whereby  a  monopoly  in  the  production  and  sale 
in  this  state  of  an  article  and  commodity  of  common  use  might  be  cre- 
ated, established  and  maintained." 

I  have  already  called  your  attention  to  an  existing  distinction  be- 
tween a  monopoly  and  an  agreement  in  restraint  of  trade  and  com- 
merce, and  we  may  now  proceed  to  the  consideration  of  what  consti- 
tutes a  monopoly. 

What  constitutes  a  monopoly : 

The  monopoly  condemned  by  the  statute  need  not  be  a  complete 
and  absolute  one,  excluding  all  competition — a  complete  control  of 
the  production  and  sale  of  a  commodity.  "A  monopoly  in  the  mod- 
em sense  is  created*  where,  as  the  result  of  effort  to  that  end,  previ- 
ously competing  businesses  are  so  concentrated  in  the  hands  of  a  sin- 
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gle  person  or  corporation,  or  in  a  few  persons  or  corporations  acting 
t(^ther,  that  they  have  power  to  practically  control  prices  of  a  com- 
modity and  thus  suppress  competition."  "A  monopoly  exists  where  all 
or  nearly  all  of  an  article  of  trade  or  commerce  wimin  a  community 
or  district  is  brought  within  the  hands  of  one  man  or  set  of  men,  or  of 
a  corporation  or  set  of  corporations  acting  together  so  as  to  practically 
bring  the  handling  or  production  of  a  commodity  within  such  single 
control,  to  the  exclusion  of  competition  or  free  traffic  therein." 

Did  the  defendant  effect,  or  attempt  to  make,  such  an  arrangement  ? 
If  so,  it  violated  the  statute  in  attempting  to  create  and  maintain  a 
nxmc^ly.  Combinations  and  arrangements  are  unlawful,  the  design 
and  effect  of  which  necessarily  is  to  give  the  party  putting,  or  attempt- 
ing to  put,  them  into  execution  a  monopoly  more  or  less  for  any  length 
of  time  of  the  production  or  sale  of  a  commodity,  or  to  regulate  or 
ccmtrol  the  price  of  a  commodity  to  insure  a  pecuniary  advantage  in, 
restraint  of  trade  which  would  be  injurious  to  the  community.  And 
right  at  this  point  we  may  with  perfect  propriety  say  and  charge  you 
tlut  such  a  monopoly  as  we  have  defined,  or  the  attempt  to  create  one^ 
need  not  cover  the  entire  territory  of  the  borough  of  Manhattan.  If 
the  monopoly  sought  to  be  established  was  one  covering  a  part  of  the 
territory  of  the  borough,  of  one  district  in  the  borough,  so  that  the 
ccmsumers  in  that  portion  of  the  city  were  deprived  of  the  benefit  of 
free  c(xnpetition,  then  the  defendant  would  be  just  as  guilty  as  thoup^h 
the  monopoly  extended  to  every  foot  of  land  within  the  boimdaries 
of  Manhattan. 

Evidence  has  been  given  on  the  part  of  the  defendant  showing  or 
tending  to  show  that  since  1900  the  manufacture  and  consumption  of 
artificial  ice  has  been  on  the  increase;  that  in  the  last  few  years  artifi- 
cial ice,  as  distinguished  from  natural  ice,  has  become  an  important 
factor  in  the  ice  situation  in  this  and  other  cities ;  that,  owing  to  the 
ability  of  ice  dealers  to  obtain  a  supply  of  manufactured  ice  from  local 
plants,  and  also  owing  to  the  fact  that  certain  producers  and  whole- 
sale dealers  have  secured  and  established  bridges  for  the  handling  of 
ice  along  the  water-front,  the  possible  supply  of  ice  to  those  operat- 
ing va&m  routes  has  in  the  later  years  been  greatly  increased.  It  is 
arai^  from  this  on  the  part  of  the  defendant  that  the  ability  of  the 
defendant  to  establish  or  maintain  a  monopoly  no  longer  exists  or  is 
possible,  and  that  the  defendant  has  not  in  fact  maintained  or  enjoyed 
a  monopoly  of  the  business  or  been  able  to  control  prices  to  the  jobber 
or  individual  consumer. 

Be  that  as  it  may,  the  jury  should  not  lose  sight  of  the  real  issue  in 
this  case,  and  the  one  to  be  disposed  of  by  your  verdict 

The  first  count  charges  the  doing  of  acts  "pursuant  to  and  in  and 
toward  and  for  consummation"  of  an  arrangement  to  restrain  and 
prevent  competition  in  the  sale  of  ice.  The  question  for  your  deter* 
mination  in  disposing  of  that  count  is,  not  whether  the  defendant  is  or 
was  at  the  time  of  uie  finding  of  the  indictment  maintaining,  or  able 
to  maintain,  a  monopoly  in  the  ice  business  in  this  borough,  or  in  a 
portion  thereof,  but  whether  the  restrictive  contracts  referred  to  were 
at  the  time  they  were  made,  made  for  the  purpose  and  design  and  with 
the  intent  and  expectation,  on  the  part  of  the  defendant,  of  being  able 
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to  establish  a  monopoly  in  ice  in  this  borough  or  some  portion  or  dis- 
trict thereof.  It  is  not  a  question  of  whether  the  defendant  was  able 

to  carry  out  its  plans,  or  realized  its  expectations,  but  whether  at  the 
time  these  contracts  were  made  it  was  endeavoring  to  create  and  main- 
tain a  monopoly  or  restrain  competition.  If  such  was  the  purpose  for 
which  these  restrictive  contracts  were  obtained,  they  became  and  arc 
illep^al,  and,  as  already  charged,  in  law  restrained  and  prevented  com- 
petition. And  if  at  any  time  subsequent  to  June  19,  1906,  the  defend- 
ant did  any  act  in  furtherance  or  in  aid  of  the  original  unlawful  ar- 
rangement to  prevent  competition,  then  it  becomes  your  duty  to  con- 
vict under  the  first  count  of  the  indictment,  notwithstanding  later  de- 
velopments in  the  ice  business  may  have  rendered  it  impossible  for  the 
defendant  then  or  now  to  maintain  a  monopoly.  The  restraint  and  pre- 
vention of  competition  condemned  by  the  statute  still  exists  in  law. 

The  same  proposition  is  true  as  to  the  third  count  of  the  indictment. 
That  count  charges  an  attempt  to  create  a  monopoly — not  the  creation 
of  a  monopoly,  but  the  attempt  to  do  so  (which  is  equally  condemned 
with  the  successful  accomplislunent  of  creating  a  monopoly) — and  the 
doing  of  acts  for  the  consummation  and  in  nirtherance  tfiereof.  If 
the  defendant  attempted  to  create  a  monopoly  by  these  various  restrict- 
ive contracts  and  other  measures,  and  within  two  years  subsequent  to 
June  19,  1906,  that  any  act  in  furtherance  thereof,  or  in,  toward,  or 
for  the  consummation  of  such  attempted  illegal  arrangement,  then  it 
becomes  your  duty  to  convict  upon  the  third  count,  even  though  the 
defendant  utterly  failed  of  its  purpose  and  the  creation  of  a  monopdy 
became  practically  impossible. 

To  return  again  to  the  matter  of  these  numerous  restrictive  contracts 
whereby  ice  dealers  agreed  with  the  defendant  not  to  engage  in  the  ice 
business  in  this  borough  for  10  years.  They  restricted  the  prosecution 
of  a  lawful  business  or  occupation  and  restrained  competition,  and, 
if  made  for  the  purpose  and  design  of  creating  or  maintaining  a 
monopoly,  constitute  a  plain  violation  of  the  statute.  If,  therefore,  the 
defendant  kept  these  contracts  in  life  and  force  and  attempted  to  reap 
benefits  therefrom,  or  did  any  act;  toward  that  end,  then  the  defendant 
was  doing  an  act  "pursuant  to  and  in  and  toward  and  for  the  consum- 
mation of  an  arrangement"  to  prevent  and  restrain  competition  within 
the  meaning  of  the  statute,  and  it  is  no  answer  or  defense  to  say  that 
the  defendant  did  not,  in  fact,  maintain  or  was  unable  to  maintain  a 
monopoly  in  ice. 

As  to  statute  of  limitations: 

The  anti-monopoly  act  under  which  this  indictment  is  found  declares 
a  corporation  or  individual  violating  any  provision  of  the  act  to  be 
guilty  of  a  misdemeanor. 

The  statute  of  limitations  in  reference  to  misdemeanors  in  substance 
provides  that  an  indictment  for  a  misdemeanor  must  be  found  and  re- 
turned within  two  years  from  the  time  of  the  commission  of  the  of- 
fense constituting  the  crime,  or  the  prosecution  therefor  is  barred,  and 
no  conviction  for  the  s«ne  can  be  had.  Therefore  the  defenduit  in 
this  case  cannot  be  convicted,  even  though  guilty,  if  the  ofilfense  was 
not  committed  within  two  years  prior  to  the  finding  of  the  indictment 
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which  was  returned  by  the  grand  jury  on  the  19th  day  of  June,  1908. 
Consequently  the  defendant  cannot  in  any  court  be  found  guil^  by 
your  verdict  for  any  offense  committed  pnor  to  the  19th  day  of  June» 

1906. 

The  defendant  omtends  that  the  statute  of  limitations  is  a  complete 
bar  to  this  prosecution  because  most,  if  not  all,  of  the  acts  complained 
of  were  done  prior  to  the  19th  of  June,  1906 — more  than  two  years 
prior  to  the  finding  of  the  indictment. 

This  brings  the  court  and  the  jury  to  the  serious  consideration  of 
the  contention  of  the  parties — ^both  as  to  the  law  and  the  facts  of  the 
case. 

If  the  illegal  arrangement  charged  in  this  case  was  made  and  entered 
into  more  tiian  two  years  prior  to  June  19,  1908,  and  the  matter  ended 
there  without  the  commission  of  further  acts  by  the  defendant  to  ef- 
fectuate that  arrangement,  it  is  your  duty  to  acquit  the  defendant  by 
your  verdict  on  this  trial. 

The  anti-monopoly  act,  however,  not  only  nudces  it  unlawful  to  make 
or  attempt  to  make  or  enter  into  any  such  contract,  arrangement,  or 
combination,  but  equally  unlawful  to  "do  any  act  pursuant  thereto,  or 
in,  toward  or  for  the  consummation  thereof." 

The  statute  condemns  the  doing  of  anything  in  pursuance  of  the  orig- 
inal unlawful  arrangement.  In  substance  and  effect  the  statute  prohib- 
its the  keeping  alive  or  perpetuation  of  the  original  unlawful  combi- 
nation or  arrangement  or  the  taking  advantage  of  any  such  prohibited 
arrangement,  combination,  or  ccxitract.  In  the  language  of  the  stat- 
ute, it  forbids  the  dcMng  of  "any  act  pursuant  thereto  or  for  the  con- 
summation thereof." 

If  you  should,  therefore,  find  that  the  defendant  is  guilty  of  creating 
an  unlawful  arrangement  for  the  purpose  of  creating  a  monopoly  in 
the  production  or  sale  of  ice,  or  whereby  competition  in  the  supply  or 
price  of  ice  was  or  might  have  been  restrained  or  prevented,  and  this 
original  arrangement  was  made  and  established  prior  to  June  19th, 
1906,  nevertheless  if,  after  the  making  of  such  an  illegal  arrangement, 
the  defendant  subsequent  to  June  19,  1906,  did  acts  "pursuant  there- 
to, or  in,  toward  or  for  the  consummation  thereof,"  Uien  it  is  guilty 
of  the  offense  charged,  and  the  statute  of  limitations  constitutes  no  bar 
to  its  conviction. 

Such  a  conviction  would  not  be  for  the  making  of  the  original  un- 
lawful arrangement,  but  for  doing  acts  "pursuant  thereto,  or  in,  to- 
ward or  for  the  consummation  thereof."  In  effect,  the  statute  con- 
demns not  alone  the  making  of  such  an  illegal  arrangement,  but  also 
the  continued  existence  and  prosecution  of  the  unlawful  arrangement. 
It  is  quite  as  harmful  to  public  interests  to  maintain  in  existence  such 
an  illegal  arrangement  as  to  conceive  it  in  the  first  instance  and  put  it 
into  operation.  And  the  statute  wisely  makes  the  party  who  perpetu- 
ates such  an  arrangement  by  doing  acts  in  furtherance  thereof  just  as 
much  a  violator  of  the  law  as  by  creating  the  illegal  arrangement  in 
the  first  instance. 

In  substance,  the  statute  makes  it  a  continuing  offense  against  the 
law  of  the  land — and  conscious  participation  and  continued  act  or  acts 
in  furtherance  of  the  original  illegal  arrangement  makes  the  defendant 
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guil^,  and  the  statute  of  limitations  raises  no  bar  to  a  conviction  for 
acts  done  within  the  period  of  two  years  from  the  finding  of  the  in- 
dictment. 

In  this  connection  the  court  calls  the  attention  of  the  jury  to  the  first 
count  in  the  indictment  in  this  case.  It  charges  the  defendant  with  the 
"doing  of  an  act  pursuant  to  and  in  and  toward  and  for  the  consum- 
mation of  an  arrangement  whereby  competition  in  this  state  in  the  sup- 
ply and  price  of  an  article  of  common  use  was  and  might  have  been 
restrained  and  prevented,  committed  as  follows."  Then  fdlows  the 
specification  of  tiie  manner  and  mode  by  which  the  illegal  arrangement 
is  claimed  to  have  been  created  and  die  acts  done.  And  the  first  count 
of  the  indictment  closes  with  this  declaration : 

"That  each  and  every  act,  fact,  matter,  and  thing  hereinbefore  set  forthr 
occurring,  transpiring,  and  existing,  and  In  this  Indictment  stated  to  occar^ 
transpire,  and  exist  on  and  after  the  let  day  of  June,  1906,  was  an  act,  fact, 
matter,  and  thing  done  by  the  said  corporation  imrsnant  to  the  arrangement 
last  aforesaid,  and  In,  toward,  and  for  the  ccaisnmmatlon  thereof  against  the- 
form  of  the  statute  In  sodi  case  made  and  provided,"  etc. 

I  also  call  your  attention  to  the  fact  that  nu»t  of  the  bills  of  sale 
containing  restrictive  clauses  against  the  seller  again  entering  into  busi- 
ness provided  he  should  not  do  so  for  the  term  of  ten  years  from  the 
date  of  the  sale  of  his  business  without  the  consent  of  the  ice  compa- 
ny. In  other  words,  by  the  very  terms  of  the  contracts,  the  American 
Ice  Company  were  projecting  their  operations  into  the  future  for  a 
term  of  10  years.  The  allegations  of  the  indictment  are  that  "all  of 
which  said  agreements^  covenants  and  arrangements  are  now  in  full 
force  and  effect." 

That  is  at  the  time  of  the  finding  of  the  indictment.  So  far  as  I  am 
aware,  there  is  no  evidence  that  the  American  Ice  Company  abandoned 
or  canceled  these  agreements  or  released  those  making  them  from  the 
provisions  against  re-entering  the  business.  The  company  made  pay- 
ments in  some  cases  where  payments  were  called  for  by  the  terms  of 
the  ^reements.  They  obtained  injunctions  in  other  cases,  and  in  one 
case  at  least  the  injunction  stands  in  full  force  and  effect.  They  occu- 
py and  enjoy  property  .leased  or  boi^ht  which  contained  restrictive 
claims. 

If  you  should  find  the  defendant  entered  into  or  created  an  illegal 
arrangement,  and  that  within  the  two  years  prior  to  the  finding  of  the 
indictment  did  acts  keeping  the  same  in  existence,  then  it  becomes  your 
duty  to  find  it  guilty  as  charged  in  the  first  count  in  the  indictment. 

Reasonable  doubt: 

The  prestmiption  of  innocence  continues  with  the  defendant 
throughout  the  entire  trial,  until  the  jury  is  satisfied  beyond  a  reason- 
able doubt  of  its  guilt,  and  unless,  upon  a  consideration  of  all  the  evi- 
dence in  the  case,  you  are  convinced  of  its  guilt  beyond  a  reasonable 
doubt,  and  likewise  that  the  defendant  committed  the  offense  charged 
within  the  period  of  two  years  before  the  19th  day  of  June,  1906,,  it 
will  be  your  duty  to  return  a  verdict  of  not  guilty. 

Upon  a  careful  consideration  of  the  evidence  and  the  questions  of 
law  involved,  the  court  withdraws  from  youn^consideration  the  second 
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count  of  the  indictment  charging  the  defendant  with  making  the  ar- 
rangement at  the  time  of  the  incorporation  of  the  defendant,  for  the 
reason  that,  if  an  illegal  arrangement  was  made  by  the  defendant,  it 
"was  made  and  created  by  the  defendant  subsequent  to  its  incorporation 
in  the  manner  specified  and  set  forth  by  the  first  count.  Therefore  the 
o>urt  leaves  it  for  you  to  say  by  your  verdict  under  the  instructions 
given  whether  the  defendant  is  guilty  under  the  first  count  "for  doing 
an  act  pursuant  to,  and  in  and  toward,  and  for  Uie  consummation  of  an 
arrangement  whereby  competition"  in  tiie  product  and  sale  of  ice  "was 
or  might  have  been  restrained  or  prevented"  as  chai^d  in  the  first 
■count. 

Also  whether  the  defendant  is  guilty  of  an  attempt  to  create  a  mo- 
nopoly, and  of  doinig  acts  for  the  consummation  thereof,  as  chained  in 
the  third  count  of  the  indictment. 

By  your  verdict  you  may  find  the  defendant  guilty  on  either  or  on 
"both  said  counts  as  you  find  the  evidence  warrants. 

If  you  find  the  defendant  guilty,  your  verdict  will  be  that  of  guilty 
as  charged  in  the  first  count,  or  as  charged  in  the  third  count,  or  guilty 
as  charged  in  the  first  and  third  counts. 

If  you  find  the  defendant  not  guilty,  then  your  verdict  will  be  a  gen- 
eral verdict  of  not  guilty. 


BAPPAPOBT  T.  OTTBN  et  ftl. 
Supreme  Court,  An>ellate  Division,  First  D^wrtmoit   December  80,  1909.) 
1.  Keceivbbs  (i  16*)— Grounds  vob  AppoinnaarT— PsunvATioir  akd  Pk>- 

XECnON  or  PSOPEITT. 

Where  It  Is  not  shown  that  proi)erty  In  litigation  Is  In  danger  of  being 
ronoTed  beyond  the  Jurisdiction  ot  tlie  court,  or  lost,  materially  Injured, 
or  destroyed,  as  required  hy  Code  Civ^  Proc.  i  718,  as  a  groond  for  ap* 
pointing  a  receiver,  an  order  thwefor  is  improper. 

IBA.  Note^For  other  casea^  see  BectfTon,  Cent  Dig;  H  24^  28;  Dec 
Dig.  I  !&•] 

SL  Rboeitebs  a  16*)— Buaran  or  Pboof— Posssssioir  ov  PsonBrr  ^etdeh- 
n  Lm. 

Plaintiff's  claim  of  fraud  as  to  a  formal  agreement,  signed  by  ber,  not 
being  conceded  by  defendant  In  pcMBcssIon  of  proper^  pursuant  thereto, 
as  plaintiff  intoided,  even  though  the  agreement  is  void  or  voidable,  the 
burden  Is  on  plaintiff  to  establish  her  r^ht  to  have  it  canceled,  and,  till 
she  does,  defendant  Is  entitled  to  possession,  and  It  Is  improper  to  appoint 
a  receiver. 

tEd.  Note. — For  other  cases,  see  Receivers,  Cent.  Dig.  Sl  24,  28;  Dec. 
Dig.  8  16.«] 

S,  BzcEiVEBS  (S  88*) — AppoinTMENT— Bdbdbn  or  Showino  Necbssxtt. 

The  bnrden  Is  on  plaintiff  to  show  the  necessity  for  a  recelvenihlp  to 
protect  her  as  to  property  in  defendant's  posseesloa,  the  subject  of  the 
action. 

[Ed.  Note. — For  other  cases,  see  Receivers,  Cent  Dig.  |  62;  Dec  Dig. 
I8&*] 

Appeal  from  Special  Term,  New  York  County. 
Action  by  Rosa  Rappaport  against  Peter  Otten,  impleaded  with 
Julius  Weil  and  others.   From  an  order  ai^ointing  a  receiver  of  the 

*For  other  caM  m*  same  topic  *  9  kuubsb  In  Deo.  *  Am.  Dtsi.  U07  to  date,  ft  Rep'r  Indexei 
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rents,  issues,  and  profits  of  premises  described  in  the  complaint,  de- 
fendant Otten  appeals.  Reversed. 

Argued  before  INGRAHAM,  LAUGHUN,  CLARKE,  HOUGH- 
TON, and  SCOTT,  JJ. 

Albert  A.  Novell,  for  appellant 
Jacob  E.  Salomon,  for  respondent. 

LAUGHLIN,  J.  This  action  is  brought  to  annul  an  agreement 
made  between  the  plaintifl  and  the  appellant  on  the  19th  day  of  May, 
1908,  with  respect  to  three  parcels  of  land  described  in  the  complaint, 
on  the  ground  of  fraud,  and  to  have  it  canceled,  and  to  have  a  mort- 
gage covering  two  of  the  parcels^  bearing  date  the  16th  day  of  Oc- 
tober, 1907,  declared  void  and  canceled  of  record. 

It  appears  that,  at  the  time  the  agreement  was  made,  the  plain- 
tiff was  the  owner  in  fee  of  three  parcels  of  land,  known  as  No.  173 
Allen  street,  No.  18  Monroe  street,  and  No.  21  Hamilton  street,  in  the 
borough  of  Manhattan,  New  York,  on  which  there  was  outstanding 
a  number  of  mortgages.  The  appellant  held  and  owned  a  mortgage 
on  the  three  parcels  for  $5,000,  the  principal  of  which  became  due  and 
payable  on  the  I6th  day  of  April,  1908.  It  was  a  third  mortgage  on 
the  parcel  on  Allen  street  being  subordinate  to  a  first  mortgage  for 
$18,000  and  a  second  mortgage  on  which  there  remained  unpaid  the 
sum  of  $3,000;  and  it  was  subject  to  six  lis  pendens  filed  against  the 
other  two  parcels  by  the  tenement  house  department  for  alleged  viola- 
tions of  the  tenement  house  law,  and  to  unpaid  water  rates  against 
said  two  parcels  for  Uie  years  1907  and  1908,  and  was  a  fourth  mort- 
gage thereon  being  subordinated  to  a  first  mortgage  for  $15,000,  a 
second  for  $5,000,  and  a  third  mortage  on  which  tliere  remained  un- 
paid the  sum  of  $6,880,  all  of  which  were  past  due.  The  agreement 
recites  that  the  second  mortgage  of  $5,000  on  the  premises  on  Monroe 
and  Hamilton  streets  was  then  being  foreclosed,  and  that  the  plain- 
tiff had  requested  the  appellant  to  take  up  and  advance  the  money  due 
and  take  an  assignment  of  the  bond  and  mortgage ;  and  that  plaintiff 
had  agreed  with  the  appellant,  in  consideration  of  his  taking  an  assign- 
ment of  said  mortgage  and  allowing  his  own  mortgage  to  remain  un- 
paid, tiiat  she  would  transfer  and  convey  all  three  parcels  to  him  and 
assign  to  him  any  and  all  rents  that  became  due  on  or  after  May  1, 
1908.  The  agreement  then  provides  as  follows : 

"Said  property  above  mentioned  to  be  beld  in  tmst  by  the  party  of  tbe 
finit  part  until  tbe  payment  to  him  or  his  assigns  of  the  said  second  mortgage 
of  five  thousand  dollani  and  accrued  Interest  from  May  19, 1908^  at  the  rate 
of  six  per  cent,  per  aimam  on  the  premises  18  Monroe  street  and  21  Hamilton 
street,  and  nnttl  he  received  the  full  payment  of  the  principal  sum  of  the 
fourth  mortgage  on  premlm  18  Monroe  and  21  Hamilton  street  and  accrued 
Interest  at  6  per  cent  per  annum  from  April  16,  1908,  and  the  full  payment 
of  the  principal  sum  of  tbe  third  mortgage  on  premises  173  Allen  street,  to 
wit,  which  together  amount  to  the  sum  of  five  thonaand  dollars  and  interest 
at  six  per  cent  per  annum  from  October  16,  1907.** 

And  that  the  parties  had  agreed  that  the  rents  collected  by  appellant 
should  be  applied  toward  the  payment  of  the  unpaid  taxes,  unpaid 
water  rates,  interest  and  installments  on  mortgages,  judgments  which 
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appeared  against  the  plaintiff,  "compliance  oi  vidati<»is  against  said 
premises,  mechanics'  hens,  foreclosure  expenses,  and  all  other  expenses 
that  may  be  incurred  by  the  party  of  the  first  part  and  any  other  liens 
that  may  affect  the  premises,"  and  that  "any  balance  remaining  in  the 
hands"  of  the  appellant  should  first  be  applied  by  him  toward  the 
payment  of  the  principal  sum  due  to  him.  It  is  then  recited  that,  for 
the  consideration  therein  expressed,  the  substance  of  which  has  been 
stated,  the  plaintiff  had  that  day  conveyed  the  premises  to  the  appel- 
lant, and  that  he  was  to  hold  the  premises  in  trust  until  he  received 
from  the  plaintiff  or  her  heirs  or  assigns  payment  in  full  of  the  second 
mortgage  of  which  he  had  that  day  tadcen  an  assignment  and  of  his 
other  mortgage,  and  that  the  rents  should  be  applied  as  already  stated. 
It  was  further  provided  in  the  agreement  that  the  appellant  should 
have  the  right  at  any  time  to  sell  and  dispose  of  the  premises  on  Allen 
street  at  the  best  price  obtainable,  not  less  than  $27,500,  and  that  the 
proceeds  should  be  retained  and  applied  toward  the  payment  of  the 
second  mortgage  of  which  he  had  taken  an  assignment,  and  then  to- 
ward the  payment  of  his  own  mortgage  and  toward  the  payment  of 
expenses  incurred  by  him  to  which  reference  was  therein  made ;  and 
it  contained  a  provision  as  follows : 

"It  Is  farther  understood  and  agreed  between  the  parties  hereto  that  this 
aireement  shall  be  In  force  for  onl7  one  year  from  the  date  hereof,  and  that 
the  mon^  recdved  by  tbe  party  of  tbe  flrat  part,  leas  any  and  all  expenties 
that  may  tiave  been  paSA  out  by  the  party  of  the  first  part  as  hwefn  provided 
for  ahall  be  gnfficieiit  to  pay  the  party  of  the  first  part  the  amount  of  the 
principBl  suma  and  accrued  Interest  due  him  or  should  party  of  second  pfirt 
fall  to  pay  said  money  to  party  of  first  part  that  then  and  In  that  event  the 
deeds  herein  mentioned,  made  and  executed  by  the  party  of  the  second  part 
to  the  party  of  the  first  part  shall  become  absolute,  and  the  party  of  the  sec- 
ond part  hereby  releiiRes  the  party  of  the  flrtif  part  from  any  and  all  claims 
against  either  of  said  properties  or  against  the  party  of  the  first  part,  bla 
heirs  or  asafgna.** 

Manifestly  some  words  were  omitted  from  this  clause,  for  it  was 
plainly  intended  that  the  deed  should  become  absolute  if  the  rents 
should  be  insufficient  to  pay  the  appellant  and  plaintiff  did  not  make 
up  the  difference;  but  no  question  arises  on  this  appeal  with  respect 
to  that.  The  plaintiff  claims  that  the  contents  of  the  agreement  with 
respect  to  some  of  the  terms  thereof  were  misrepresented  to  her,  and 
that  her  signature  thereto  was  procured  by  fraud;  and  she  further 
chaises  that  the  aM>ellant  has  proceeded  in  violation  of  the  trust,  in 
that  he  assigned  the  second  mortgage  of  which  he  had  taken  an  as- 
signment pursuant  to  the  agreement,  to  his  daughter,  the  defendant 
Louisa  K.  Vosbrinck,  on  the  28th  of  February,  1909,  with  a  view  to 
having  it  foreclosed,  and  that  she  commenced  an  action  to  foreclose 
it  ori  the  4th  day  of  June,  1909.  The  plaintiff  does  not  allege  that  she 
did  not  understand  that  she  was  conveying  the  premises  to  the  ap- 
pellant; but  she  claims  that  it  was  represented  to  her,  among  other 
things,  that  the  appellant  would  purchase  and  carry  the  outstanding 
mortgages,  except  the  first  mortgage  on  the  premises,  and  apply  the 
rents  to  reimburse  himself  and  that  when  he  should  be  fully  reim- 
bursed the  trust  should  terminate  and  that  in  the  meantime  she  was  to 
receive  from  the  rents  through  him  $20  per  month. 
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It  is  unnecessary  to  consider  the  allegations  of  the  complaint  or  the 
plaintiff's  theory  of  her  cause  of  action  more  in  detail  or  further,  for 
sufficient  has  been  stated  to  show  that  in  any  event  the  appellant  had 
a  substantial  interest  in  the  premises,  and  that  he  went  into  possession 
lliereof  by  her  consent,  and  she  intended  that  he  should  continue  in 
possession  and  should  have  authority  to  collect  the  rents  It  is  merely 
alleged  that  this  agreement,  which  appears  to  have  been  formally  ac- 
knowledged by  the  i^aintiff,  does  not  contain  the  true  agreement  of 
the  parties,  and,  instead  of  asking  to  have  it  reformed,  she  asks,  on  ac- 
count of  ^e  alleged  fraud  of  the  appellant  and  of  one  Knatz  in  in- 
ducing her  to  sign  it,  that  it  and  the  mortgage  of  which  he  took  an  as- 
signment be  canceled.  It  appears  by  an  answering  affidavit  of  the  ap- 
pellant that  he  resides  in  the  borough  of  the  Bronx  in  the  city  of 
■Greater  New  York,  and  is  worth  over  $100,000  in  mortgages  on  real 
«state  in  the  city  of  New  York  and  in  real  estate  in  said  city,  and  is 
well  able  to  pay  any  judgment  that  may  be  recovered  against  him, 
and  these  facts  are  uncontroverted.  The  only  theory  for  the  appoint- 
ment of  the  receiver,  disclosed  by  the  record,  is  that  the  action  involved 
the  title  to  and  right  to  possession  of  these  parcels  of  land,  and  that 
the  appellant  obtained  possession  of  the  premises  by  virtue  of  the 
agreement  which  did  not  embody  the  true  agreement  of  the  parties, 
and  that  he  subsequently  violated  his  trust  in  assigning  the  mortgage 
which  it  was  intended  that  he  should  hold.  The  only  provision  of  the 
Code  of  Civil  Procedure  applicable  to  the  appointment  of  a  receiver  of 
rents,  in  such  an  action  as  this,  is  section  713,  which,  so  far  as  ma- 
terial, provides,  in  effect,  that  a  receiver  of  property  which  is  the  sub- 
ject of  an  action  in  the  Supreme  Court  may  be  appointed  before  final 
judgment  "on  the  application  of  a  party  who  establishes  an  apparent 
right  to  or  interest  in  the  property  where  it  is  in  the  possession  of  an 
adverse  party,  and  there  is  danger  that  it  will  be  removed  beyond  the 
jurisdiction  of  the  court,  or  lost,  materially  injured  or  destroyed." 

The  plaintiff,  on  the  facts  stated,  shows  an  apparent  interest  in  the 
property,  and  possibly  a  right  of  possession  thereof;  but  she  fails 
to  show  that  there  is  any  danger  that  it  will  be  removed  or  lost,  ma- 
terially injured  or  destroyed.  It  is  real  estate  and  therefore  cannot 
conveniently  be  removed.  There  is  no  allegation  or  proof  that  the 
moneys  which  the  appellant  will  receive  pending  the  action,  if  allow- 
ed to  remain  in  possession,  will,  with  those  heretofore  received  by  him, 
■amount  to  more  than  his  equity  in  the  premises,  which  is  prior  to  that 
of  plaintiff,  since  he  has  a  conceded  equity  represented  by  one  mort- 
gage for  $5,000,  and  it  would  seem  that  he  would  at  least  have  a  lien 
on  the  premises  for  the  amount  he  paid  out  at  the  request  of  the  plain- 
tiff in  obtaining  an  assignment  of  the  other  mortgage  for  $5,000,  even 
though  that  mortgage  and  the  agreement  under  which  he  took  the  as- 
signment thereof  be  canceled,  for  it  is  specifically  alleged  that  plain- 
tiff requested  appellant  to  purchase  and  hold  the  mortgage  (National 
Union  Bank  v.  Riger,  38  App.  Div.  123,  66  N.  Y.  Supp.  545),  which 
she  has  not  done.  It  is  to  be  borne  in  mind  that  the  appellant  does  not 
concede  the  claims  of  the  plaintiff  with  respect  to  the  agreement,  and 
that  he  is  in  possession  pursuant  to  a  formal  agreement  signed  by  the 
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plaintiff,  and  that,  even  though  that  agreement  be  void  or  voidable, 
she  intended  that  he  should  have  possession.  The  burden  is  upon  her 
to  establish  her  right  to  have  it  canceled  in  any  event,  and,  until  she 
does,  the  appellant  is  entitled  to  the  possession  of  the  property.  Con- 
g«lton  V.  Beecher,  56  App.  Div.  617,  67  N.  Y.  Supp.  747.  The  burden 
IS  also  on  plaintiff  to  show  the  necessity  for  a  receivership  to  protect 
her. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  motion  for  the  appointment  of  a  receiver  denied,  with 
$10  costs.  All  concur. 


In  re  MANHATTAN  TBBMINAL  Or  THE}  TOBK  AND  BROOKLYN 

BRIDOB. 

^Qpreme  Coart,  Special  Term,  New  Torfc  Coanty.   December  22,  1009.) 

1.  EUINBNT  DoUAin-  (S  236*) — Ck)lIPENBATIOII— ASSEaSMERT  BT  ColCUISSIOir- 
ESS— RECOUUITHEnT  OF  BeFOKT. 

Though  In  condemnation  proceedings  the  court  has  power  to  return  the 
awards  to  the  commissioners  (or  fv>eciflcatton  of  the  Items  entered  in  the 
awards,  It  should  not  be  done  unless  it  appears  that  there  Is  probable 
canse  that  the  commtsslonerB  bave  made  a  material  error,  which  neither 
their  report  nor  ttieir  minutes  disclose. 

[Ed.  Note. — For  othn-  cases,  see  Eminent  Domain,  Cent  Dig.  |  602; 
Dec.  Dig.  1  236.»] 

2L  BuxNBnT  DouAin  ({  134*) — Compensation— Yalde  fob  Speciai,  Use. 

Where  pranlses  condemned  by  the  city  were  used  for  a  saloon  and 
were  leased  for  a  long  term,  an  award  In  pn^rtlon  to  their  large  rental 
valae  because  of  location  near  the  entrance  of  a  bridge  is  not  excessive, 
on  the  ground  that  the  city  Is  not  obliged  to  maintain  the  entrance  at 
that  place  and  a  change  of  entrance  would  decrease  the  value,  where  Ibe 
testimony  as  to  the  value  of  the  unexpired  term  Is  undisputed,  and'  [f  the 
tenant  remains  In  possession  It  Is  presumed  the  city  will  collect  the  rent 
reserved. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  |  356; 
Dec.  Dig.  I  134.*] 

8.  Evidence  (S  571*) — Opinion  Evidence— Value— Weioht. 

In  assessing  tbe  value  of  premises  taken  by  condemnation,  the  commis- 
sioners are  not  bound  by  the  opinion  of  experts. 

[Bd.  Note.— For  otber  cases,  see  Evidence,  Cent  Dig.  i  2397 ;  Dec.  Dig. 
I  571*} 

4.  EficiNENT  Domain  (|  286*) — Comfeksation— EiucMims  or  Valve— Beoom- 

HITTAL  OF  RePOKT. 

The  mere  failure  to  take  plottage  into  consideration  In  fixing  compen- 
sation for  property  taken  does  not  require  the  report  of  commissioners  to 
be  referred  back,  as  plottage  alone  does  not  necessarily  bave  value  in  ev- 
ery case. 

[Ed.  Note.— For  other  cases,  see  IBminent  Domain,  Gent  Dig.  I  602: 
Dec.  Dig.  I  236.*] 

5.  Evidence  (|  142*)— OouPBira&noir— MAiriBa  to  ve  Consideked. 

In  fixing  the  conqienBatlon  for  land  taken  lo  condemnation  proceedings, 
the  price  for  whidi  adjoining  property  recently  sold  may  be  considered. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  |{  416-423 ;  Dec. 
Dig,  i  142.*]  

*For  other  cama  seemma  toptc  a  i  hiiubu  In  Dec.  A  Am.  Dlge.  1907  to  i»te,  A  Rep'r  IndMes 
120N.T.S.~30 
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Condemnation  proceedings  by  the  City  of  New  York  to  acquire  title 
to  real  estate  for  the  construction  of  an  extension  of  the  Manhattan 
Terminal  of  the  New  York  and  Brooklyn  Bridge.  Heard  on  motion 
to  confinn  the  commissioners'  report.   Motion  granted. 

See.  also,  127  App.  Div.  925,  111  N.  Y.  Supp.  1129. 

Hitchings  &  Palliser,  for  East  River  Savings  Institution  (Damage 

Parcel  No.  21). 

Albert  H.  Hager,  for  William  H.  Lynn  (Damage  Farce!  No.  7). 
Straley  &  Hasbrouck,  for  executors  ( Damage  Parcel  No.  22). 
Harry  G.  Smith,  for  William  L.  Van  Nest  and  others  (Damage  Par- 
cel No.  29). 

A.  S.  &  W.  Hutchins,  for  executors  of  the  estate  of  Maria  L.  Groves, 
deceased  (Damage  Parcel  No.  17). 
-Bowers  &  Sands,  for  Clara  R.  Gerken  (Damage  Parcel  No.  16). 

Michael  J.  Mulqueen,  for  owners  of  Damage  Parcel  No.  28. 

Thomas  L.  Feitner,  for  J.  Searle  Barclay  and  another,  claimants  to 
Parcel  No.  10. 

William  J.  Underwood,  for  E.  Matilda  Ziegler,  William  J.  Gaynor, 
and  William  S.  Champ,  as  executors  of  the  trustees  under  the  last  will 
and  testament  of  William  Ziegler  deceased  (Damage  Parcel  No.  23). 

Wells  &  Snedeker,  for  M.  E.  Jackson  and  another  (Damage  Parcels 
Nos.  18  and  22). 

Greene  &  Hurd,  for  property  owners  in  Damage  Parcel  No.  25. 

Morgan  J.  O'Brien,  for  owner  of  Damage  Parcel  No.  8. 

Alexander  &  Green,  for  Equitable  Life  Assurance  Society  of  United 
States. 

Whalen  &  Dunn,  for  estate  of  Rachel  Barnard,  deceased  (Damage 
Parcel  No.  24). 

Edward  W.  Murphy,  for  claimant,  St.  Andrews  Church  (Damage 
Parcel  No.  32). 

De  Witt,  Lockman  &  De  Witt,  for  George  G.  De  Witt  and  others, 
executors,  etc.  (Damage  Parcel  No.  19). 

Pace,  Stimpson  &  Arroyo,  for  William  E.  Sutherland,  claimant  un- 
der Damage  Parcel  No.  31. 

Wilder,  Ewen  &  Patterson,  for  Russell  Estate,  claimant  (Dama^ 
Parcel  No.  27). 

Joseph  A.  Flannery,  for  Frances  J.  Storms,  owner  of  Damage  Par- 
cels Nos.  2  and  11  and  lessee  to  Parcel  No.  3. 

Lewis  0.  Van  Doren,  for  Harry  C.  Hart,  claimant  (Damage  Par- 
cels Nos.  2  and  3). 

Philbin,  Beekman  &  Menken,  for  Acre  Realty  Company,  assignee  of 
Elizabeth  Lyon,  owner  of  Parcel  No.  15  at  the  time  the  city  took  title 

Francis  K.  Pendleton,  Corp.  Counsel,  and  Charles  Dl  Olendorf,  Asst. 
Corp.  Counsel. 

DAYTON.  J.  Motion  to  confirm  report  of  commissioners,  dated 
July  9,  1909,  filed  July  19, 1909,  made  by  certain  owners  on  notice  and 
by  publication  in  the  City  Record  to  all  parties  in  interest;  the  city 
having  failed  to  make  such  motion.  The  minutes  of  .the  hearing  on 
the  return  day,  November  4,  1909,  show  that  all  questions  raised  were 
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deemed  properly  before  the  court  for  adjudication  upon  the  entire  re- 
port as  to  damage  parcels  2  to  32,  inclusive,  involving  awards  ag^p'e- 
gating  about  $3,000,000.  The  owners  complain  of  the  "law's  delay," 
nearly  three  years,  from  which  they  have  suffered  by  being  deprived 
of  the  use  and  income  of  their  property  or  its  proceeds — an  evil  or 
penalty  which  might  be  spared  in  the  future  by  the  adoption  of  simpler 
and  speedier  methods  for  forcibly  taking  the  lands  of  the  citizen  for 
public  purposes.  'Hiis  comment  is  not  a  reflection  upon  these  commis- 
sioners nor  upon  counsel.  The  fault  lies  in  the  cumbersome  and  costly 
existing  procedure.  The  remedy  lies  in  suitable  and  careful  legisla- 
tion on  this  important  subject.  The  corporation  counsel  opposed  the 
awards  to  damage  parcels  2,  3,  4,  3,  7,  8,  15,  17,  18,  21,  22,  25,  27,  28, 
29,  31,  and  32.  He  moved  on  the  argument  to  confirm  as  to  damage 
parcel  19.  An  order  by  consent  was  granted  directing  payments  to 
certain  mortgagees  and  also  to  the  owners  of  damage  parcels  9,  10,  11, 
12,  13,  14,  16,  20,  23,  24,  and  30.  By  arrangement  between  counsel 
time  to  exchange  and  submit  briefs  was  named.  On  December  16, 
1909,  briefs,  replies,  and  sur-repHes  were  finally  submitted. 

It  is  elaborately  urged  by  the  corporation  counsel  that  the  awards 
to  which  he  objects  are  "palpably  excessive,  unjust,  and  against  the 
weight  of  evidence."  Not  a  few  of  the  owners  protest  that  their 
awards  are  insufficient.  A  condensed  statement  as  to  some  of  these 
parcels  may  serve  to  indicate  the  propriety  of  the  awards  made  for 
all  the  parcels  in  controversy.  The  valuations  referred  to  are  the  low- 
est testified  b^  the  respective  experts.  Damage  parcels  4,  5,  17,  18, 
and  22 — ^premises  No.  80  Park  Row,  area  2,387  square  feet :  Owner's 
expert,  $262,790  without  the  building;  city's  expert,  $100,000  for  land 
and  $10,000  for  building;  final  award,  $174,230.  No.  82  Park  Row, 
same  area:  Owner's  expert,  $238,700  without  the  building;  city's- 
expert,  $100,000  for  land,  $2,500  for  building;  final  award,  $167,090. 
No.  15  Chambers  street,  area  809  square  feet:  Owner's  expert,  $133,- 
485 ;  city's  expert,  $70,765 ;  preliminary  award,  $93,035 ;  final  award, 
$86,017.  No.  1  Chambers  street,  area  2,105  square  feet:  Owner's  ex- 
peit,  $294,700;  city's  expert,  $168,400;  preliminary  award,  $235,0uO; 
final  award,  $217,375.  Nos.  11  and  13  Chambers  street,  area  6,007 
square  feet :  Owner's  expert,  $750,875 ;  city's  expert,  $363,423 ;  pre- 
liminary award,  $495,525;  final  award,  $458,360.  It  appeared  that 
about  1903  these  properties  sold  for  less  than  the  awards.  The  city's 
experts  seem  to  have  limited  their  increase  in  value  between  1903  and 
1907  to  about  10  per  cent.  Damage  parcel  19,  area  2,363  square  feet, 
frontage  24  feet  on  Chambers  street  and  27.66  feet  on  Reade  street : 
Owner's  expert,  land  $189,040,  building  $10,960;  total,  $200,000; 
city'scxpert,  land  $108,098,  building  $12,000;  total,  $120,698 ;  award, 
$146,608. 

The  owners  insist  that  the  report  be  sent  back  for  revision  and  cor- 
rection for  inequality  and  inconsistency  of  awards,  and  that  the  com- 
missioners be  compelled  to  state  the  principles  according  to  which  the 
award  for  this  and  other  parcels  in  the  said  block  were  made,  with 
items  for  allowances  for  the  land  and  buildings  taken.  Counsel  for 
the  owners  claim  that  on  their  final  estimate  the  commissioners  arbi- 
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trarily  reduced  their  awards  7^  per  cent  on  five  of  the  six  parcels  in 
that  block,  leaving  parcel  21  at  the  preliminary  estimate.  This  made 
a  difference  against  parcel  19  of  about  $18,000.  Parcel  21  had  been 
recently  improved  by  the  erection  of  an  expensive  building  for  bank- 
ing purposes.  Testimony  was  given  as  to  the  value  of  the  building  on 
parcel  19.  The  award  was  for  *'land  and  improvements."  The  court 
may  have  power  to  return  the  awards  for  specification  of  the  items 
entering  into  the  awards ;  yet,  as  was  said  in  25  App.  Div.  22,  49  N. 
Y.  Supp.  319,  Board  of  Water  Com'rs  v.  Shutts: 

"Such  a  course  should  not  be  taken  unless  it  Is  made  to  appear  that  there 
iB  probable  cause  to  believe  that  the  commissioners  have  made  a  material 
rot  w&lch  neither  their  report  nor  their  minutes  disclose." 

From  In  re  New  St,  63  Misc.  Rep.  495,  117  N.  Y.  Supp.  409  it  may 
be  inferred  that  extreme  instances  required  revision  as  to  certain 
parcels.  No  suggestion  of  additional  evidence  is  here  proposed.  No 
change  in  the  awards,  on  this  record,  can  be  predicated  upon  what 
would  practically  be  a  reargument. 

Damage  parcel  15 :  These  premises  contained  an  area  of  1,784 
square  feet,  upon  which  was  a  three-story  brick  building  used  for  a 
liquor  saloon,  bringing  a  yearly  rental  of  $15,500  under  a  lease  having 
an  unexpired  term  of  about  13  years  from  the  time  the  city  took  pos- 
session December  24,  1906,  with  rentals  $16,500  from  July  1,  1909, 
to  July  1,  1914,  and  $17,500  for  the  next  five  years.  Owner's  ex- 
pert, $639,400 ;  city's  expert,  $190,400 ;  award,  $361,760,  out  of  which 
$36,100  is  to  be  deducted  as  compensation  to  the  lessee.  The  corpora- 
tion counsel  urges  that  this  extraordinarily  large  rental  was  paid  be- 
cause the  property  was  located  near  the  entrance  of  the  bridge,  but 
that  there  was  no  obligation  on  the  part  of  the  city  to  maintain  that 
entrance,  and  that  a  change  thereof  would  decrease  largely  the  rental 
value,  and  therefore  undue  weight  was  given  to  the  "temporary  rental 
obtained  for  this  property."  Might  the  commissioners  indulge  in  the 
happening  that  the  entrance  to  the  bridge  would  be  changed  by  the 
city  during  the  terms  of  the  lease  in  a  proceeding  other  than  this? 
Testimony  as  to  the  value  of  this  unexpired  term  was  uncontradicted  by 
the  owners.  They  claim,  however,  that  as  the  lessee  remained  in  pos- 
session until  the  award  was  made,  and  may  contingently  continue  in  pos- 
sessi(»i  until  the  expiration  of  his  lease,  die  allowance  to  him  is  exces- 
sive. If  he  has  so  remained  in  possession,  the  presumption  is  that  the 
city  is  collectii^  the  rent  reserved  in  the  lease.  At  all  events,  his  lease  is 
destroyed  by  this  proceeding.  On  the  rea>rd  the  allowance  to  him 
was  not  excessive. 

Damage  parcel  31:  Nos.  29,  31,  and  33  Park  street,  area  6,545 
square  feet,  frontage  nearly  76  feet ;  two  seven-story  brick  tenements, 
with  stores  on  ground  floor ;  on  the  rear  was  a  four-story  tenement ; 
owner's  expert,  $401,835,  land  without  biiildii^ ;  city's  expert,  $212,- 
260,  including  $29,000  for  buildings;  award,  279,975.  The  corpora- 
tion counsel  urged  that  the  amount  awarded  was  $75,975  more  than 
this  property  sold  for  in  1904,  and  was  therefore  excessive.  The  vo- 
luminous testimony  as  to  this  parcel  was  given  in  1907.  The  manifold 
reasons  stated  by  the  respective  experts  were  doubtless  considered  by 
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the  commissioners,  though  not  bound  by  such  opinions.  Unless  the 
integrity  or  qualifications  of  commissioners  be  successfully  attacked, 
or  unless  it  appears  affirmatively  that  they  proceeded  upon  an  er- 
roneous theory,  their  judgment  of  values  is  controlling.  No  such  attack 
has  been  made,  nor  does  the  record  disclose  that  their  conclusions  are 
based  upon  an  erroneous  theory. 

Damage  parcel  27 :  Nos.  46  and  48  Centre  street,  area  2,777  square 
feet;  owner's  expert,  $194,390  for  land,  $16,610  for  buildings,  total 
$210,000;  city's  expert,  $88,864  for  land,  $20,000  for  buildings,  total 
$108,804 ;  award  $135,181.  The  city  claims  that  the  award  shows  $9 
more  per  square  foot  than  it  paid  for  the  adjoining  damage  parcel 
26,  which  contained  only  943  square  feet,  or  about  two-thirds  less  in 
area  with  a  four-story  brick  building,  whereas  parcel  27  had  upon  it 
five-story  brick  buildings.  The  testimony  was  that,  but  for  the  pro- 
spective possession  by  the  city,  the  rental  value  would  be  $15,000  per 
annum.  The  owners  urge  that  the  report  be  referred  lack  on  the 
ground  that  "plottage"  was  not  allowed.  Mr.  Justice  Bischoff,  in  Re 
Fifteenth  and  Eighteenth  Streets,  56  Misc.  Rep.  306,  107  N,  Y.  Supp. 
667,  said : 

"There  Is  no  rule  of  law  that  plottage,  taken  alone,  mnst  hare  a  value  in 
every  case." 

I  cannot  hold  on  the  record  here  that  error  in  this  respect  was  commit- 
ted. Furthermore,  damage  parcel  4  was  sold  at  private  sale  in  June, 
1903,  for  $85,000,  but  the  award,  $174,230,  was  subject  to  a  mortgage 
of  $93,480  (paid  by  order  of  this  court  on  consent  of  the  city  entered 
in  this  proceeding  November  9,  1909),  so  that  as  a  loaning  proposition 
these  premises  increased  consfderably  between  1903  and  December  24, 
1906. 

Damage  parcel  22  was  sold  in  May,  1903,  for  $150,000,  subject  to 
a  mortgage  of  $107,429  (paid  by-consent  of  the  city);  award,  $217,- 
375.  This  increase  of  $67,000  is  not  out  of  proportion  to  that  shown 
in  other  damage  parcels.  Furthermore,  it  would  seem  that  by  its  pur- 
chase of  the  Staats  Zeitung  property  at  the  rate  of  about  $208  per 
square  foot  for  the  land,  and  $450,000  for  buildings  and  machinery, 
the  city  forefends  its  argument  that  sales  of  contiguous  and  neighbor- 
ing  properties  at  from  $11  to  about  $90  per  square  foot  prior  to  De- 
cember 24,  1906,  must  govern,  for  the  reason  that,  allowing  for  the 
advantageous  situation  of  that  5,770  square  feet,  for  which  presumably 
it  paid  the  fair  market  value,  the  great  disparity  between  that  price 
and  the  values  now  claimed  by  the  city  for  the  concomitant  lands  taken 
here  is  irreconcilable  with  probabilities.  The  commissioners  could  not 
but  seriously  consider  that  purchase  as  an  element  in  forming  their 
judgment  of  the  relative  values  of  the  remaining  parcels  condemned. 

Upon  damage  parcel  3  there  was  a  claim  made  by  Hmry  C.  Hart 
as  lessee.  The  testimony  is  that  the  "cigar  stand  and  appurtenances" 
in  Leg^^ett's  Hotel,  described  in  the  "lease"  to  Mr.  Hart,  comprised 
a  window  space  on  Park  Row,  with  Mr.  Hart's  name  thereon;  also 
store  fixtures  situated  on  the  ground  floor  at  the  entrance  of  the  hotel. 
These  defined  premises,  part  of  76  and  78  Park  Row,  were  in  written 
terms  granted  and  demised  by  Alfred  Storms  to  Mr.  Hart  for  10  years 
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from  1, 1901,  at  the  yearly  rent  of  $900,  payable  monthly  in  ad- 
vance. That  instrument  was  recorded  April  27,  1901.  True,  it  was  a 
sublease  from  a  lessee  of  the  city;  but  after  the  death  of  Alfred 
Storms  Mr.  Hart  continued  to  pay  the  rent  to  the  successors  in  in- 
terest of  Mr.  Storms.  In  further  recognition  of  this  lease  there  is 
evidence  to  the  effect  that  in  the  spring  of  1906  A.  Rae  Storms  and 
Hart,  after  discussion,  agreed  in  writing  on  $15,000  for  the  balance 
of  the  term  in  the  event  of  a  sale  of  the  property  to  a  proposed  syndi- 
cate. Another  circumstence  is  that,  when  Mrs.  Storms  dispossessed 
A.  Rae  St(»ins,  she  did  not  include  Hart  in  those  proceedings,  and 
thereafter  received  rent  from  him,  as  provided  in  the  lease.  The  com- 
missioners awarded  $27,500  to  Mrs.  Storms'  lessee  from  the  city,  and 
"carved  out"  of  that  sum  $2,500  for  Mr.  Hart.  On  further  hearing 
they  struck  out  that  $2,-^00,  apparently  holding  that  the  lease  became 
void  at  the  death  of  Alfred  Storms.  The  instrument  does  not  say  so. 
The  successors  in  interest  of  Alfred  Storms,  by  their  significant  acts, 
continued  to  regard  the  lease  as  existing  to  the  time  when  the  city 
took  possession.  This  conduct  shows  an  intention  to  ratify  it.  Any 
other  view  would  work  injustice.  Mr.  Hart  claims  that  at  least  ^,000 
should  have  been  allowed  to  him  for  the  unexpired  term  of  between 
i  and  fi  years.  The  testimony  tended  to  support  that  sura.  While 
of  opinion  that  the  commissioners  erred,  as  matter  of  law,  in  deciding 
that  Mr.  Hart  did  not  hold  a  lease,  I  am  not  prepared  to  say  that  they 
erred  in  fixing  his  damage  at  $2,500.  The  evidence  shows  that  he  was 
conducting  a  profitable  business;  but,  unfortunately  for  him,  he  is 
without  redress  beyond  this  amount. 

Certain  owners  contend  that  the  commissioners  erred  in  not  comput- 
ing and  including  interest  upon  the  awards,  from  the  date  of  vesting 
title  in  the  city  to  the  date  of  their  report,  as  con^nsation.  The 
Court  of  Appeals,  October  18,  1909,  in  Re  Mott  Haven  Canal  Docks. 
89  N.  E.  474,  held  that  interest  from  the  time  of  vesting  title  to  report 
(vide  sections  990  and  1001,  Greater  New  York  Charter)  should  have 
been  allowed;  adding:  "This  scheme  seems  necessarily  to  involve  com- 
pound interest  horn  the  date  of  the  commissioners*  report" — and 
distinguishes  Re  Dorsett,  179  N.  Y.  496,  72  N.  E.  522,  as  a  decision 
under  a  special  statute.  The  corporation  counsel  urges  that  the  pro- 
ceeding at  bar  is  under  chapter  21  of  the  Greater  New  York  Charter 
(Laws  1901,  p.  607,  c.  466),  as  amended  by  section  1439  of  that  chap- 
ter, which  provides  that  upon  the  vesting  of  title  interest  at  the  legal 
rate  shall  be  paid  upon  awards  made  from  the  date  of  vesting  of  title 
to  the  date  of  payment,  while  section  990  of  the  charter  applies  to 
ptreet  openings  and  dock  proceedings,  and  expressly  directs  the  al- 
lowance of  interest  from  the  date  of  vesting  title  in  the  city  to  the  date 
of  the  report.  The  property  owners  insist  that  by  a  proper  construc- 
tion of  statutes,  sustained  by  authority,  this  proceeding  is  controlled 
by  title  4,  chapter  17,  of  the  charter.  I  do  not  pass  upon  the  anomaly 
presented,  for  the  reason  that,  as  upon  the  argument  the  representa- 
tive of  the  corporation  counsel  announced  that  compound  interest 
would  not  be  paid  by  the  city  in  this  proceeding,  unless  specifically 
sanctioned  by  the  Court  of  Appeals,  the  owners  are  confronted  witfi 
turther  "law's  delay,"  which  should,  if  possible,  be  avoided. 
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Concluding  from  a  record  evidencing  careful  deliberation  that  the 
awards  are  not  palpably  excessive,  and  that  no  erroneous  theory  has 
been  followed,  the  report  of  the  commissioners  as  to  their  awards  for 
damage  parcels  2,  3,  4,  6,  7,  8,  15,  17,  18,  19,  21,  22,  25,  27,  38,  29,  31, 
and  32  is  confirmed,  with  interest  thereon,  respectively,  from  Decem- 
ber 24, 1906,  to  date  of  payment,  as  are  also  their  allowances  to  Henry 
C.  Hart,  lessee,  $3,500,  with  like  interest,  out  of  the  award,  when  paid, 
for  parcel  3 ;  to  Lewis  Johnston,  lessee,  $1,400,  with  like  interest,  out 
of  the  award,  when  paid,  for  parcel  11 ;  to  Charles  Furthman,  lessee, 
$3(j,160,  with  like  interest^  out  of  the  award,  when  paid,  for  parcel  15 ; 
to  Peter  H.  Hendcel,  lessee,  $100,  with  like  interest,  out  of  the  award* 
when  paid,  for  parcel  28 ;  and  to  Nicola  Yuzzolino,  with  like  interest, 
out  of  the  award,  when  paid,  for  parcel  31. 

Settle  order  on  notice. 


RALVAXION  ARMY  IN  UNITED  STATBS  T.  AMERICAN  SALTATION 

ABMT. 

(Supreme  Court,  Appellate  Division,  First  Department   December  SO,  1900.) 

1.  CoBPOBATioifs  a  40*) — Name— InrsiKaxitENT. 

A  charitable  and  benevolent  society  may  maintain  a  suit  to  enjoin  the 
use  of  Its  corporate  name  by  another. 

[Kd.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  i  187 ;  Dec. 
DIff.  I  48  *1 

Z  COBPOBATIONS  ({  49*)— NAIOB— IlfFBUCGKHCNT. 

The  use  of  the  words  **SalTatt(ni  Army"  as  a  part  of  Its  corporate  name 
by  *^tae  American  Salvation  Army,"  and  Its  assumption  of  the  physical 
attributes  of  Its  predecessor  In  the  field.  "The  SalTatlon  Army  in  the 
Uufted  States,"  wttb  slight  differences,  being  calculated  to  deceive,  will 
be  enjoined  at  the  suit  of  the  latter  society. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Gent  Dig.  S  187;  Dec. 
Dig.  1 49*1 

1  COBPORATIORB  (|  49*) — I NFBINQEMENT— ACTIONS— LAOHIS. 

Plaintiff  having  protested  against  defendant's  use  of  the  words  "Sal- 
vation Army"  as  a  part  of  Its  corporate  name,  and  the  title  "War  Cry" 
for  Its  paper,  a  suit  to  enjoin  the  use  begun  eight  months  after  defend- 
ant came  into  the  state  was  not  barred  by  laches,  though  defendant  had 
operated  In  other  states  for  more  than  10  years. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  |  187;  Dec. 
Dig.  I  49.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Salvation  Army  in  the  United  States  against  the 
American  Salvation  Army.  From  a  judgment  dismissing  the  com- 
plaint (62  Misc.  Rep.  360,  114  N.  Y.  Supp.  1039),  plaintiff  appeals. 
Reversed. 

Argued  before  INGRAHAM,  McLAUGHLIN,  HOUGHTON, 
CLARKE,  and  SCOTT,  JJ. 

Frederick  W.  Garvin  (D.  Cady  Herrick,  of  counsel,  and  George  C. 
Lay,  on  the  brief),  for  appellant. 
Wilson  Lee  Cannon,  for  respondent. 

*For  ottwr  cmm  ■••  mud*  topic  A  |  htmbbk  la  Dm.  A-Aol  Oi^  UOI  to  dAt«,  a  R«p'r  IndexM 
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CLARKE,  J.  The  plaintiff  sued  to  enjoin  the  defendant  corpora- 
tion from  using  the  name  American  Salvation  Army  or  a  name  so 
nearly  resembling  it  as  to  be  calculated  to  deceive  the  public  and  the 
friends,  patrons,  and  adherents  of  the  plaintiff ;  from  using  uniforms, 
insignia,  or  badges  of  office  similar  to  and  resembling  the  uniforms, 
insignia,  or  uniforms  adopted  and  used  by  the  officers  of  the  plaintiff; 
from  printing  and  publishing,  selling,  or  offering  for  sale  copies  of 
A  paper  known  as  "The  War  Cry,"  or  using  the  "War  Cry"  in  con- 
nection with  any  publication  issued  by  the  defendant,  and  from  print- 
ing postal  cards  and  others  literature  in  form  resembling  that  used 
the  plaintiff ;  from  making  any  representations  leading  the  public  to 
believe  that  the  defendant,  the  American  Salvaticm  Army,  is  tiie  plain- 
tiff for  the  purpose  of  securing  credit  or  subscriptions,  contributions 
of  money,  and  donations  of  real  and  personal  property. 

In  or  about  the  year  1878  William  Booth,  of  London,  England,  a 
duly  authorized  minister  connected  officially  with  the  religious  body 
known  as  the  "Methodist  New  Connection,"  for  the  purpose  of  con- 
ducting a  religious,  charitable,  and  benevolent  work  upon  a  military 
basis,  organized  a  society  which  he  called  the  "Salvation  Army,"  in 
which  the  officers  and  members  were  given  military  titles,  and  were 
furnished  with  uniforms  indicating  rank  and  service.  The  members 
of  said  society  recognized  the  said  Booth  as  its  general  and  its  spiritual 
head,  in  whom  was  vested  supreme  control  over  the  temporal  and  spir- 
itual affairs  of  the  society.  In  accordance  with  the  laws  of  England, 
there  was  filed  in  the  public  record  office  in  August,  1878,  amended 
by  a  declaration  dated  June  24,  1880,  a  deed  poll  expressing  the  pur- 
poses of  the  society  and  its  name.  Gen.  Booth  originated  and  adopted 
the  name,  and  was  the  first  to  appl^  the  words  "Salvation  Army"  to 
the  conduct  of  a  religious  organization.  In  1880  he  sent  to  the  Unit- 
ed States  of  America  a  small  band  of  followers,  and  established  a 
branch  of  the  Salvation  Army  in  this  country,  and  the  movement  grad- 
ually spread  through  the  United  States  until  in  October,  1884,  there 
were  upwards  of  80  posts  in  various  states  of  the  Union,  with  300  of- 
ficers and  several  thousands  of  soldiers  or  members.  There  are  now 
800  posts  in  existence  in  the  United  States  with  4,000  or  5,000  of- 
ficers, and  embracing  nearly  30,000  of  private  soldiers.  It  has  estab- 
lished industrial  and  rescue  homes  of  which  there  are  84  in  this  coun- 
try. The  Army  depends  for  its  support  solely  upon  voluntary  con- 
tributions. It  has  spread  all  over  ^e  world,  and  branches  or  posts 
have  been  established  in  all  of  the  countries  in  Europe  except  Russia, 
in  Australia,  in  India,  and  in  other  parts  of  Asia  and  Africa.  These 
branches  throughout  the  world  are  organized  in  the  same  manner  as 
the  original  organization  and  on  a  military  basis,  and  all  recognize 
Gen.  Booth  as  the  supreme  head  and  commander.  In  conducting  the 
work  of  the  Army,  Gen.  Booth  issued  a  publication  called  the  "War 
Cry"  which  was  first  published  in  England  and  was  issued  on  the  27lh 
of  December,  1879»  and  a  publication  of  said  paper  has  continued 
down  to  the  present  time.  It  is  the  official  organ,  and  rea>rds  the 
work  of  the  Salvation  Army  and  is  published  weekly.  The  Salva- 
tion Army  throughout  the  world  has  now  2^  "War  Crys"  printed  in 
17  different  languages  with  a  combined  circulation  of  over  50,000,000 
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copies  per  annum.  The  name  "War  Cry"  was  invented  or  coined  by 
Gen.  Booth,  and  was  never  before  applied  to  any  publication.  The 
uniforms  of  the  officers  and  members,  both  male  and  female,  of  the 
Salvation  Army  are  distinctive. 

Meeting  much  opposition  and  ridicule  in  its  early  days,  the  Salva- 
tion Army  has  come  to  be  a  great  moral  influence,  and  is  now  recc^- 
nized  as  an  important  and  cedent  agency  in  the  uplifting  and  bet- 
terment of  the  poor,  degraded,  and  outcast  members  of  society  whom 
by  its  peculiar  customs  and  methods  it  has  been  able  to  reach  where 
other  established  religious  organizations  have  for  one  reason  or  an- 
other failed.  It  was  a  unique,  a  picturesque,  and  a  successful  depar- 
ture from  older  methods  of  dealing  with  the  hopeless,  the  depressed, 
the  debased,  and  the  criminal  elements  of  the  community.  It  was 
known  everywhere  as  "The  Salvation  Army,"  and  was  conducted  in 
this  country  up  to  the  year  1899  as  a  voluntary  organization. 

On  April  28,  1899,  a  special  charter  was  granted  by  the  Legislature 
of  the  state  of  New  York  to  the  Salvation  Army  (chapter  468  of 
the  laws  of  that  year),  and  a  certificate  was  filed  in  the  office  of  the 
Secretary  of  State  May  12,  1899.  In  and  by  the  charter  of  the  said 
Salvation  Army  in  the  United  States  it  was  provided  that  all  the  tem- 
poralities and  property,  real  and  personal,  of  any  nature  or  kind,  of 
the  association  known  as  the  Salvation  Army  held  in  the  United  States 
by  any  officer  or  member  thereof,  should,  on  the  incorporation  there- 
of, become  the  temporalities  and  property  of  said  corporation,  wheth- 
er the  same  were  given,  granted,  or  devised  directly  to  such  incor- 
porated society  or  association,  or  to  any  person  for  its  use  and  bene- 
fit. The  purpose  of  the  incorporation  of  the  society  in  the  United 
States  was  to  better  prosecute  the  temporal  work  thereof,  to  enable 
it  to  hold  real  estate  in  its  own  name,  and  to  establish  rooms  and  in- 
stitutions of  various  kinds  for  the  poor  and  the  outcast,  and  to  enable 
it  to  manufacture  its  own  musical  instruments  and  its  own  literature, 
uniforms,  etc  The  Salvation  Army  duly  accepted  the  charter  and 
organized  a  society  in  corporate  form  so  far  as  it  related  to  the  tem- 
poral affairs  and  the  powers  expressly  granted  by  the  charter,  and 
took  possession  of  the  temporalities  and  property  formerly  owned 
by  the  unincorporated  association  in  the  United  States,  and  it  became 
subject  to  and  complied  with  all  the  provisions  of  the  charter  and  the 
laws  of  the  state,  and  all  sales  and  mortgages  of  its  real  estate  have 
been  approved  in  all  cases  by  the  Supreme  Court  of  the  state  of  New 
York. 

The  defendant,  the  American  Salvation  Army,  was  incorporated 
August,  27,  1896,  b^  the  common  pleas  court,  Dauphin  county.  Pa., 
and  reincorporated  m  April,  1900,  by  the  court  of  common  pleas  of 
Philadelphia  county.  Pa.  It  makes  use  of  military  titles,  and  its  of- 
ficers and  members  wear  uniforms  and  insignia  of  office  and  rank. 
It  has  published  irregularly  a  paper  called  first  "The  American  War 
Cry,"  and  now  "American  Salvation  Army  War  Cry."  It  operates 
in  71  places  in  12  states,  and  has  about  300  officers  and  2,500  mem- 
bers. Its  largest  post  or  church  is  at  Coatesville,  Pa.,  where  it  owns 
real  property  worth  about  $12,000.  The  Special  Term  in  its  findings 
of  fact  fotmd  that  the  defendant  corporation  organized  its  officers 
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and  members  into  a  military  system  and  adopted  uniforms  for  its 
male  and  female  officers  and  members  similar  to  those  used  by  the 

plaintiff  corporation  and  its  predecessor,  the  unincorporated  associa- 
tion known  as  the  Salvation  Army;  that  the  incorporation  of  the 
American  Salvation  Army  on  July  10,  1896,  was  the  starting  of  an  in- 
dependent organization  in  no  way  connected  in  service  or  continuity 
with  any  previous  movements,  and  was  not  a  secession  of  members 
of  the  Salvation  Army  in  the  United  States,  but  was  the  incorporation 
and  forming  of  a  new  and  independent  organization;  that  many  of 
the  employes  and  agents  of  the  defendant  corporation  have  falsely 
represented  themselves  to  be  connected  with  and  operating  for  the 
Salvation  Army  in  the  United  States,  the  plaintiff  corporation,  and 
have  received  donations  of  money  and  clothing  which  were  intended 
for  the  use  of  the  plaintiff  in  this  action.  Eleven  of  such  specific  in- 
stances are  set  forth  in  the  findings.  Upon  the  suggestion  of  the 
learned  court  upon  the  trial  that  much  of  this  evidence  was  cumula- 
tive, the  plaintiff  refrained  from  offering  further  instances,  although 
it  had  served  two  bills  of  particulars  setting  up  a  lat^e  number  of 
additional  instances  which  it  claims  it  was  prepared  to  establish  by 
proof,  but  refrained  upon  the  suggestion  of  the  court. 

The  defendant  and  its  officers  and  agents  did  not  operate  in  the 
state  of  New  York  prior  to  April,  1907.  In  the  month  of  July,  1907, 
it  had  a  post  and  industrial  'home  in  the  borough  of  Brooklyn,  which 
was  closed  up  by  the  district  attorney  of  Kings  coimty  and  other  pub- 
lic officials  in  Brooklyn  on  account  of  immorality,  and  the  work  was 
abandoned  in  the  borough  of  Brooklyn.  The  summons  and  complaint 
in  this  case  were  served  on  the  27th  of  November,  1907.  The  Special 
Term  fotmd  as  a  conclusion  of  law  that  the  defendant  has  no  prior 
right  to  the  use  of  the  words  "Salvation  Army"  by  reason  alone  of 
its  incorporation  prior  to  the  incorporation  of  the  plaintiff,  but  it  dis- 
missed the  complaint  upon  the  merits  upon  the  ground  that  the  plain- 
tiff was  not  entitled  to  the  relief  demanded.  It  is  so  clear  as  to  hardly 
justify  discussion  that  the  purpose  of  the  defendant  in  assuming  the 
names  "American  Salvation  Army"  for  its  organization  and  the 
"American  War  Cry"  for  its  paper  and  its  adoption  of  the  military 
titles  and  the  uniforms  and  its  whole  scheme  of  procedure  was  to  take 
advantagfc  of  the  long-established  and  widespread  public  knowledge 
of  the  Salvation  Army  and  to  receive  for  itself  whatever  benefit  might 
flow  therefrom.  While  its  object  in  organizing  may  have  been  entire- 
ly laudable,  its  assumption  of  the  physical  attributes  of  its  predecessor 
in  the  field,  with  slight  and  colorable  differences,  was  obviously  an 
imitation,  and  calculated,  if  not  deliberately  designed,  to  deceive. 

In  Higgins  Company  v.  Higgins  Soap  Company,  144  N.  Y.  462,  39 
N.  E.  490,  27  L.  R.  A.  42,  43  Am.  St  Rep.  769,  the  court  said : 

"It  Is  well  settled  that  an  exclnrive  right  may  be  acquired  in  the  name  In 
which  a  business  has  been  carried  on,  whether  the  name  of  a  partnership  or 
an  Individual,  and  It  will  be  protected  against  infringement  by  anotber  wbo 
assumes  it  for  the  purposes  of  deception,  or  even  when  Innocently  used  with- 
out right,  to  the  detriment  of  another.  •  •  •  The  cases  are  not  Infre- 
quent in  which  the  use  of  corporate  names  has  been  restrained  on  the  prin- 
ciple of  the  trade-marlE  cases.  *  •  *  But  If  the  name  was  assumed  in  good 
Citlth,  and  without  design  to  mislead  the  public  and  acquire  the  plaintiff's 
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trade,  the  defradant;  knowing  tbe  tecti,  mnst  be  held  to  the  same  responsl* 
hflity  a8  If  It  acted  under  the  honest  impression  that  no  right  of  the  plaintiff 
wafl  Invftded.  The  names  are  not  Identical,  hut.  as  said  by  Bradley.  J..  In 
Celluloid  Company  t.  Cellonlte  Co.  (C.  C)  82  Fed.  H,  'similarity,  not  idoitity, 
Is  the  usual  recourse  where  one  party  seeks  to  benefit  himself  by  the  good 
name  of  another.'" 

In  Colman  v.  Crump,  70  N.  Y.  573,  quoted  with  approval  in  Burt 
V.  Smith,  181  N.  Y.  1,  73  N.  E.  495,  in  speaking  of  trade-marks  the 
court  said: 

**If  the  false  is  only  oolorably  diflTerent  from  the  true,  if  the  resemblanoe 
Is  snch  as  to  deceive  a  purchaser  of  ordinary  caution,  or  if  It  is  calculated  to 
decelTe  the  careless  and  nnwary,  and  thus  to  injure  the  sate  of  the  goods  of 
the  proprietor  of  the  trade-mark,  the  injured  par^  is  entitled  to  relief.  Nei- 
ther is  it  necessary  to  establish  a  guilty  knowledge  or  fraudulent  intent  on 
the  part  of  the  wrongdoer.  It  Is  sufflclent  that  the  proprietary  right  of  tbe 
party  and  its  actual  infrlugemeut  Is  shown.  These  general  principles  are 
well  established." 

The  right  to  injunctive  relief  is  not  limited  to  business  and  trading 
corporations,  but  is  given  to  charitable,  benevolent,. and  patriotic  so- 
cieties. In  Society  of  the  War  of  181g  v.  Society  of  the  War  of  1812, 
46  App.  Div.  568,  62  N.  Y.  Supp.  355,  Mr.  Justice  Patterson  said ; 

"The  right  to  Injunctlre  relief  depends  uiran  the  use  by  one  party  of  a  name 
or  corporate  designation  of  another,  so  as  to  Interfere  with  Its  business,  what- 
ever it  may  be,  not  necessarily  a  commercial  or  trading  business.  •  •  * 
The  prindple  upon  which  the  court  will  interfere  is  that  by  the  assumption 
of  a  name  the  business  of  one  corporation  may  be  Injuriously  Interfered  with 
or  affected  by  the  other.  There  Is  evidence  here  that  the  plaintiff  has  been 
Injured  by  the  defendant,  although  there  Is  none  of  actual  deception,  but  It  Is 
not  necessary  that  actual  deception  should  be  shown.  'It  Is  the  liability  to  de- 
ception which  the  remedy  may  be  Invoked  to  prevent.  It  Is  sufficient  if  In- 
jury to  tbe  plaintlfTs  business  Is  threatened,  or  Imminent,  to  authorize  the 
court  to  intervene  to  prevent  Its  occurrence.  [Taendstickafabrlks  Aktlcbo- 
lagat  Vulcan  v.  Meyersi  139  N.  Y.  867  [U  N.  E.  905].'  It  is  sufficient  that  the 
plaintiff  has  a  prior  right ;  that  the  defendants  have  asumed  a  style  and  title 
which  Is  substantially  that  of  the  plaintiff;  that  the  plaintlfTs  business,  or 
the  purposes  for  which  It  was  oi^uized  will  be  Injuriously  affected  by  the  de- 
fendant continuing  to  use  the  title  by  which  It  was  incorporated,  and  there 
has  been  no  laches  which  would  operate  to  prevent  the  plaintiff  from  receiv- 
ing the  aid  of  the  court" 

In  International  Committee  v.  Young  Women's  Christian  Ass'n,  194 

IlL  194.  62  N.  E.  551,  66  I*.  R.  A.  888,  the  court  said : 

"The  object,  work,  sources  of  support,  and  field  of  labor  of  each  being  Bnt>- 
Btantlally  the  same,  and  the  name  of  appellee  [the  Young  Women's  Christian 
Association  of  Chicago]  having  been  adopted  and  in  use  by  It  many  years  prior 
to  the  incorporation  of  the  appellant  [the  International  Committee  of  Young 
Women's  Christian  Associatloo],  the  appellant  had  no  right  to  adopt  as  Its 
corporate  name  one  so  similar  to  that  of  appellee  or  to  incorporate  In  Its  uame 
words  whlcb  would  Indicate  to  the  public  that  it  was  the  representative  of 
appellee  and  tbe  conference  with  which  appellee  Is  affiliated.  In  addition  to 
the  fdmllarlty  of  name,  *  *  *  It  clearly  appears  that  such  name  was 
adopted  by  the  appellant  advisedly  and  for  the  purpose  of  leading  the  gen- 
eral public  and  the  persons  with  whom  it  was  likely  to  be  associated  and 
ftom  whom  it  hoped  and  expected  to  obtain  support  by  way  of  donations  to 
l)elleve  that  It  stood  as  the  committee  and  representative  of  the  associations 
known  as  'The  Young  Women's  Christian  Association,'  then  organized  In  the 
field  where  It  expected  to  operate." 
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As  the  def^dant  did  not  come  into  the  state  of  New  York  until 
April,  1907,  and  as  it  appears  that  the  plaintiff  strenuously  protested 
against  its  use  of  the  name  Salvation  Army,  and  the  title  "War  Cry" 
for  its  paper,  and  as  it  began  this  action  in  November  of  the  same  year 
in  the  courts  of  the  state  in  which  it  had  been  incorporated,  we  can- 
not see  that  it  has  been  guilty  of  such  laches  as  to  require  a  court  of 
equity  to  deny  it  relief. 

We  think  there  are  enough  tindings  of  fact  in  the  decision  of  the 
Special  Term  to  establish  plaintiff's  ri^t  to  a  judgment,  and  that  in- 
consistent findings  in  favor  of  die  defendant  are  not  supported  by  the 
evidence.  It  follows,  therefore,  that  the  ju^^ent  appealed  from 
should  be  reversed  and  a  new  trial  ordered,  with  costs  to  the  appellant 
to  abide  the  event.  All  concur. 


WABD  et  al.  T.  KKOPF  et  al. 
(Supreme  Court,  Special  Term,  Seneca  County.    Januarr  1<  1910.) 

1.  MumciPAL  CoBPOBATions  (1 48*)  —Election  to  Reincobpobate. 

Village  Law  (Consol.  T^aws.  c.  6^  {  301,  provides  tbat  a  proposition  to 
reincorporate  vulj  be  sulmiltted  at  a  special  election  to  he  held  by  the 
same  officers  and  conducted  In  the  same  manner  as  provided  for  an  an- 
nual et«ction.  Section  12  allows  resident  women  taxpayers  to  vote  oo 
the  question  whether  town  territory  shall  be  Incorporated  as  a  village, 
and  section  41  allows  them  to  vote  on  the  question  whether  money  shall 
be  raised  by  the  village  by  tax  or  assessment,  and  upon  the  question 
whether  the  village  shall  be  dissolved.  Held,  that  an  election  for  the  re- 
incorporation of  a  village  Is  not  invalid  because  women  taxpayers  re- 
siding In  the  village  were  not  permitted  to  vote  on  such  question. 

[Rd.  Note. — For  other  cases,  see  Munldpal  CwiraratlonB,  Dec.  Ty.g. 
I  4a*] 

2.  MUITICIFAL  COBPOBATIONB   (1  918*)— FISCAL  M AH AGEHBNT—BOHDft— ELEC- 

TIONS. 

Under  Village  Law  (Consol.  Laws.  c.  64)  |  41,  providing  tbat  resident 
womok  taxpayers  shall  be  allowed  to  vote  on  the  question  whether  money 
shall  be  raised  by  the  village  1^  tax  or  assessment,  a  bond  Issue  Is  not 
invalid  because  resident  women  taxpayers  were  allowed  to  vote  on  the 
question  of  their  Issuance,  as  the  proposition  involved  the  raising  of 
money  by  tax  on  village  property. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  | 
1923;  Dec.  Dig.  1  918.*] 

3.  MuniciFAi.  CoBPOBATtQira  ({  918*) — Fiscal  BlARAGBnitT— Bords— Blbc- 

TIORS. 

.  Under  the  special  charter  of  'a  village,  the  trustees  were  ex  officio  in- 
spectors of  elections  in  their  respective  districts.  Village  Law  (ConsoL 
Laws,  c.  64)  {  303,  provides  tbat  the  officers  of  a  village  In  office  when 
the  reincorporation  takes  effect  shall  continue  until  noon  of  the  Monday 
following  the  date  when  the  next  annual  election  In  snch  village  may  be 
held.  Section  51  provides  that.  If  a  village  Is  divided  into  election  dis- 
tricts, the  t>oard  of  trustees  stiall  annually,  t>efore  the  annual  election, 
appoint  two  inspectors  ot  election  for  each  district,  to  preside  at  all  vil- 
lage elections  therein  until  their  snccesBOEB  are  appointed,  and  Budi  In- 
spectors  shall  not  both  be  chosen  from  the  same  pcdltical  party.  Section 
86  directs  that  special  elections  be  held  by  the  same  officers  as  an  an- 
nual election.  After  the  rtincorporatlon  of  a  village,  but  before  the  trus- 
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tees  under  the  former  IncoTporatirai  had  ceased  to  hold  (^ce,  an  election 
was  held  on  the  qaestion  of  the  laanance  of  bonds,  and  the  trustees  chose 
as  inspectors  two  manben  of  their  own  board  for  each  of  the  three  dis- 
tricts ;  bat  in  «»  of  the  districts  both  am^olntees  were  of  the  same  par- 
t7.  Held,  that  the  bonds  were  not  luralldated  by  the  fellare  of  the  trus- 
tees in  appointing  the  inspectors  to  strictly  observe  the  provision  of  sec- 
tion 51. 

[Ed.  Note. — For  other  cases,  see  Mnnlcipal  Corporations.  Cent.  Dig.  1 
1922;  Dec  Dig.  |  9ia*] 

'4  MCHIOIPAL  COBPOBAnoNS  (|  995*)— TAXPAYER'S  ACTIOK— PATKBKT  TO  COM- 
TSACTOB  UNDEB  IKVALID  Co»TBAOTV-I  IT  J  UNCTION. 

Where  work  is  done  for  a  village  under  a  contract  which  the  village 
had  no  right  to  make,  the  contractont  have  no  recourse  against  the  vil- 
lage in  any  form  of  action  for  whatever  benefit  to  village  property  grew 
out  of  the  partial  performance  of  the  111^1  contract ;  and,  If  the  trus- 
tees an>ro|Hriate  a  portion  of  the  proceeds  of  a  bond  Issue  to  pay  the  con- 
tractor wlthont  a  pennlsslve  act  of  the  Legislatnret  It  constitutes  a 
waste  of  funds,  and  sutdi  payment  may  be  prevented  In  a  taxpayer's  ae 
tlon. 

[Ed.  Note; — For  other  cases,  see  Hunidpal  Corporations,  Cent.  Dig.  If 
2163.  2104;  Dec.  Dig.  |  906.*} 

llnNICtFAI.  COBPOUTIONS  (|  06S*) — STBBfcTS— OWWEBSHlP  OF  FXE. 

The  fee  of  the  land  in  a  village  street  is  presumed  to  belong  to  the  abut- 
ting owners. 

(Ed.  Note.— For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  1 
1438:  Dec.  Dig.  i  663.*] 

4L  MUNICIPAI.  COSPOBATIONB  ({  350*)— PUBUO  IKPSOVEICBNTS— UNAUTHOIIZIO 

CONTBACTB— RiOHTS  ON  PaBTIAL  PeBFOBUANCE. 

Where  a  village  not  owning  the  fee  In  Ita  streets  makes  an  Illegal  cou- 
tract  for  the  construction  of  a  sewer  therein,  and  the  contractor  partially 
completes  the  contract  and  lays  a  quantity  of  sewer  pipe,  the  village 
does  not  become  the  owner  of  the  pipe,  It  having  refused  to  pay  for  the 
same,  nor  succeed  to  the  rights  of  abutting  owners  In  the  pipe;  and 
hence,  if  properly  auUiorised,  the  village  board  may  advertise  for  bids 
to  construct  an  entire  sewer  system  for  the  Tillage,  and.  If  the  former 
contractors  are  the  lowest  bidders,  they  may  take  advantage  of  the  work 
already  done,  if  It  corresponds  with  the  plans  and  speclflcatlons  under  the 
new  contract,  and,  If  other  contractors  are  the  succesgful  bidders,  they 
may  arrange  with  the  old  contractors  to  take  advantage  of  the  work  al- 
ready done. 

[Ed.  Note.— For  other  cases,  see  Municipal  Corporations,'  Cent  Dig.  | 
878;  Dec.  Dig.  I  SSa*] 

Action  by  John  C.  Ward  and  others,  as  taxpayers,  against  John 
Krc^f,  as  president  of  the  Village  of  Waterloo,  and  others,  to  restrain 
the  issuing  of  bonds  or  making  any  payments  of  money  on  a  contract 
entered  into  by  the  village  officers.    Injunction  granted. 

This  is  a  taxpayer's  action  brought  to  restrain  the  officers  of  the  village  of 
Waterloo  from  Issuing  bonds  for  $100,000  or  making  any  payments  of  money 
belonging  to  the  village  upon  a  contract  entered  into  between  the  village 
officers  and  the  Arm  of  Bennett  &  Shepard  and  one  A.  B.  Grlswold,  for 
the  construction  of  a  sewer  system  and  disposal  plant  In  said  village. 

Hamilton  Ward  and  Clarence  W.  McKay,  for  plaintiffs. 
Charles  A.  Hawley  and  George  E.  Zartman,  for  defendants. 

SUTHERLAND,  J,  The  village  of  Waterloo,  acting  under  its 
special  charter  (chapter  359,  p.  456,  Laws  1882),  undertook  the  con- 
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struction  of  a  sewer  system  in  the  year  1908,  and  at  a  special  election 
called  by  the  village  trustees  a  resolution  was  submitted  to  the  electors 
of  the  village  for  the  "appropriation  of  $100,000,  or  such  part  thereof 
as  may  be  required,  *  ♦  *  for  the  purpose  of  constructing  and 
completing  a  sewer  system  with  disposal  plant  for  the  village  of  Water- 
loo/' The  plans  and  specifications  for  the  construction  of  the  system 
bad  been  made  by  engineers  employed  by  the  village  trustees,  aiul  ap- 
proved by  the  state  commissioner  of  health.  The  propositicHi  thus  sub- 
mitted was  approved  by  a  majority  vote  at  the  special  election,  and  the 
trustees  duly  advertised  for  bids  and  let  the  contract  for  the  erection 
of  the  sewer  system  and  disposal  plant  to  Bennett  &  Shepard  and  A.  B. 
Griswold,  who  were  the  lowest  bidders  therefor,  Bennett  &  Shepard 
proceeded  with  their  work  under  the  contract  and  made  the  necessary 
excavations,  procured  the  pipe  and  materials,  and  substantially  com- 
pleted a  third  or  more  of  the  contemplated  system.  Meantime  the 
village  attempted  to  obtain  by  condemnation  proceedings  certain  land 
needed  for  the  disposal  plant,  but  was  unsuccessful  because  the  court 
held  that  the  proposition  voted  upon  at  the  special  election  was  fatally 
defective,  in  that  it  did  not  contain  a  statement  of  the  estimated  maxi- 
mum and  minimum  cost  of  the  improvement,  as  required  by  section  261 
of  the  General  Village  Law  (Consol.  Laws,  c.  64),  as  then  in  force. 

The  opinion  *  of  Mr.  Justice  Benton,  by  whom  the  condemnation 
case  was  heard,  was  handed  down  early  in  October,  1908,  and  came  to 
the  attention  at  once  of  the  village  attorney  and  trustees ;  but  the  work 
upon  the  contract  was  allowed  to  proceed  until  late  in  the  fall  or  early 
in  the  winter.  No  bonds  were  sold,  and  upon  the  estimates  of  work 
from  time  to  time  made  under  the  contract  advances  were  made  to  the 
contractors  from  the  proceeds  of  notes  made  by  certain  citizens  of  the 
village,  and  indorsed  and  discounted  at  a  bank  by  the  village  attorney, 
who  paid  the  money  to  the  contractors,  taking  from  them  assignments 
of  their  claims  against  the  village;  and  some  of  the  trustees  of  the 
village  were  signers  of  those  notes.  It  was  expected,  apparently,  by 
the  village  attorney  and  the  trustees,  that  curative  legislation  could  be 
obtained  from  the  Legislature  of  1909  validating  the  acts  of  the  trus- 
tees in  letting  the  contracts ;  but  a  bill  looking  toward  that  end,  which 
passed  the  Senate  and  Assembly,  did  not  receive  the  approval  of  the 
Governor  and  failed  to  become  a  law.  At  a  meeting  of  the  village 
board  June  14,  1909,  a  resolution  was  adopted  directing  that  a  special 
election  be  held  to  vote  upon  a  proposition  to  reincorporate  under  the 
general  village  law,  and,  due  notice  having  been  given,  such  special 
election  was  held  July  27th,  and  the  proposition  to  reincorporate  under 
the  general  village  law  was  duly  carried  by  a  majority  of  398.  Sub- 
sequently, August  4th,  the  trustees  resolved  to  call  a  special  election 
and  to  submit  a  proposition  to  the  electors  for  the  construction  of  a 
sewer  system  and  disposal  plant  at  an  estimated  maximum  cost  of 
$100,000  and  estimated  minimum  cost  of  $90,000,  and  for  the  creation 
of  a  funded  debt  of  $100,000  for  that  purpose,  to  be  paid  in  30  equal 
annual  installments,  with  interest,  and  to  raise  by  annual  tax  a  sum  suf- 
ficient to  pay  the  said  installments  of  principal  and  interest  as  they 

1  See  Daily  Record,  No.  175. 
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should  fall  due,  and  the  special  election  was  held  pursuant  to  that  reso- 
lution August  17th,  due  notice  having  been  given,  and  the  proposition 
was  carried  by  a  substantial  majority  of  the  electors  participating 
therein. 

At  the  commencement  of  this  action,  a  prelkninary  injunction  was 
granted  restraining  the  issuing  of  bonds  pursuant  to  the  affirmative 
action  taken  the  electors  August  17th,  as  aforesaid,  and  it  is  charged 
in  the  complaint  that  the  bond  issue  is  unlawful  for  various  reasons. 

First.  It  is  claimed  that  the  vote  for  the  reincorporation  of  the  vil- 
lage of  Waterloo  under  the  general  village  act  was  -invalid,  because 
women  taxpayers  residing  in  the  village  were  not  permitted  to  vote  on 
the  question  of  the  reincorporation.  There  were  from  300  to  350  wom- 
en in  the  vill^e  otherwise  eligible  to  vote  on  the  subject  of  reincorpo- 
ration if  not  disqualified  by  sex.  Sections  300  and  801  of  the  village 
law  provides  that  a  propositicm  to  reincorporate  may  be  submitted  at 
an  annual  election  or  at  a  special  election  to  be  called  for  that  purpose ; 
and,  if  a  special  election  is  held,  it  shall  be  held  by  the  same  officers  and 
conducted  and  the  result  canvassed  in  the  same  manner  as  provided  by 
law  for  an  annual  election  in  such  village.  And  there  is  no  statement 
other  than  this  as  to  the  qualitications  of  voters  at  such  special  election 
upon  the  question  of  reincorporation. 

Under  the  village  law,  resident  women  taxpayers  are'  allowed  to 
vote  on  three  propositions:  (1)  Whether  town  territory  shall  be  in- 
corporated as  a  village  (section  12).  (2)  Whether  money  shall  be 
raised  1^  the  village  by  tax  or  assessment.  And.  (3)  whether  the  vil- 
lage shall  be  dissolved  (section  41).  But  the  statute  does  not  seem  to 
have  expressly  conferred  the  right  upon  women  to  vote  on  the  ques- 
tion of  reincorporation,  and  it  would  seem  to  be  consistent  with  the 
trend  of  decisions  to  hold  that  women  had  no  right  to  vote  upon  that 
question.  But  if  they  had  the  right  to  vote  on  the  question,  there  were 
not  enough  of  them  in  the  entire  village  to  overcome  the  majority 
which  was  cast  in  favor  of  the  proposition  to  reincorporate ;  and,  were 
that  not  so,  it  is  doubtful  if  the  objection  could  be  raised  in  this  action. 
People  ex  rel.  Kingsland  v.  Clark,  70  N.  Y.  518.  It  is  a  strange  condi- 
tion of  affairs  indeed  if  all  the  subsequent  acts  of  the  village  officers  for 
all  time  can  be  attacked  upon  the  ground  that  women  were  excluded 
from  voting  at  the  election  called  to  decide  the  question  of  reincorpo- 
ration. 

Accordingly,  I  hold  that  the  village  was  duly  reincorporated  under 
the  general  village  law. 

Second.  Plaintiffs  attack  the  validity  of  the  proposed  bond  issue  be- 
cause women  resident  taxpayers  were  allowed  to  vote  upon  the  proposi- 
tion at  the  special  election  August  17th ;  but  it  is  dear  the  objection  is 
not  well  taken.  The  proposition  involved  the  raising  of  money  by  tax 
on  village  property,  and  under  section  41  the  women  residents  who 
were  assessed  on  the  last  assessment  roll  were  entitled  to  vote  thereon. 
This  precise  question  has  recently  been  before  this  court  in  the  case 
of  Gould  v.  Village  of  Seneca  Falls  (see  Daily  Record,  No.  448,  p.  2), 
in  which  Mr.  Justice  Benton,  in  an  unreported  opihion,  held  that  women 
were  entitled  to  vote  on  a  proposition  very  similar  to  the  one  submitted 
at  this  election.  People  ex  rel.  Dillon  v.  Moir,  62  Misc.  Rep.  35,  115 
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N.  Y.  Supp.  1029,  is  not  authority  to  the  contrary,  because  the  proposi- 
tion in  that  case  submitted  to  the  electors  of  the  village  of  Marcellus 
did  not  conform  to  section  6  of  the  General  Municipal  Law  (ConsoL 
Laws,  c  24),  in  that  it  failed  to  provide  for  raising  by  taxation  or  as- 
sessment the  money  requisite  to  retire  the  bonds. 

Third.  The  validity  of  the  proposed  bond  issue  is  contested  further 
by  the  plaintiffs  on  the  ground  that  the  special  election  of  August  17th 
was  not  conducted  by  inspectors  of  election  chosen  and  qualified  pur- 
suant to  section  51  of  the  village  law,  which  provides  that,  if  a  village 
is  divided  into  election  districts,  the  board  of  trustees  shall  "armually, 
at  least  thirty  days  before  the  annual  election,  appoint  two  inspectors 
of  election  for  each  district  to  preside  at  all  village  elections  therein, 
until  their  successors  are  appointed.  Such  inspectors  shall  not  both  be 
chosen  from  the  same  political  party." 

Special  elections  under  General  Village  Law,  §  56,  are  directed  to 
be  held  by  the  same  officers  and  conducted  and  the  result  canvassed  in 
the  same  manner  as  an  annual  election.  August  4th  the  trustees  of 
the  village  chose  as  inspectors  of  election  two  members  of  their  own 
board  for  each  of  the  three  districts  respectively.  The  appointees 
were  of  opposing  parties  in  the  first  and  second  districts,  but  in  the 
third  both  appointees  were  of  the  same  party. 

Now,  under  the  special  charter,  which  was  in  force  until  July  27th, 
the  trustees  of  the  village  were  ex  officio  inspectors  of  election  in  their 
respective  districts,  and  under  section  303  of  the  general  village,  law 
it  is  provided: 

"The  officers  of  the  village  Id  office  when  the  reincorporation  takes  effect 
shall  continue  to  hold  their  offices  until  noon  on  the  Monday  following^  the 
date  when  the  next  annual  election  In  such  village  may  be  held  under  this 
chapter,  at  which  time  their  terms  of  office  shall  expire." 

The  former  trustees  continued  in  office  after  the  reincorporation 
under  section  303  of  the  general  law  just  quoted,  and  a  questicm 
arose  as  to  whether  by  section  303  their  former  duty  to  act  as  in- 
spectors continued,  or,  as  the  plaintiffs  now  contend,  new  inspectors 
should  be  appointed  to  take  office  immediately  under  section  51.  What- 
ever may  be  said  as  to  the  necessity  of  any  appointment,  or  the  pro- 
priety of  the  trustees  appointing  themselves  inspectors,  I  am  thorough- 
ly convinced,  if  any  irregularity  existed  in  the  appointment  of  in- 
spectors, it  did  not  impair  the  validity  of  the  election.  People  v. 
Cook,  8  N.  Y.  67,  59  Am.  Dec.  451 ;  People  ex  rel.  Guernsey  v.  Pier- 
son,  35  Misc.  Rep.  406,  71  N.  Y.  Supp.  993,  affirmed  64  App.  EMv. 
624,  72  N.  Y.  Supp.  1123.  To  hold  otJierwise  and  to  defeat  the  popu- 
lar will  expressed  at  an  orderly  election,  of  which  due  notice  had  been 
given,  would  be  the  apotheosis  of  mere  form ;  the  undue  magnifica- 
tion of  that  which  is  merely  accessory  or  incidental,  and  the  sacrifice 
of  the  substantial  and  essential  object  which  the  law  is  intended  to 
attain.  So  that  we  hold  the  proceedings  leading  up  to  the  final  adop- 
tion of  the  proposition  to  construct  a  sewer  system  in  the  village  and 
to  bond  the  village  for  the  payment  of  the  same  have  been  regular 
and  valid. 

Fourth.  There  remains  the  question  whether,  in  carrying  out  the 
resolution  adopted  August  17th,  the  defendants,  as  trustees  of  the 
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village,  were  intending  when  this  action  was  commenced  to  make  an 
unlaw^  use  of  the  moneys  thus  lawfully  appropriated  by  the  village 
for  the  building  of  a  sewer  system ;  and  this  brings  to  the  front  at 
once  the  question  of  the  relation  of  the  village  to  the  contractors  who 
have  built  one-third  of  a  sewer  system  under  an  illegal  contract.  The 
plaintiffs  charge  that  the  defendants  intended,  out  of  the  proceeds  of 
the  bond  issue  authorized  August  17th,  to  pay  the  contractors  for  the 
work  already  done ;  and  in  this  respect  the  plaintiffs  insist  that  it  is 
the  duty  of  the  trustees  to  appropriate  for  the  use  of  the  village,  and 
to  utilize  as  part  of  the  sewer  system,  the  one-third  already  construct- 
ed, to  advertise  for  competitive  bids  for  the  construction  of  the  re- 
maining two-thirds,  and  to  refuse  the  contractors  any  ccnnpensation 
whatever  for  the  one-third  already  finished. 

There  seems  to  be  no  escape  from  the  conclusion  that  the  contract- 
tors  have  no  enforceable  claim  upon  the  village  for  the  work  already 
done.  Inasmuch  as  the  work  was  done  under  a  contract  which  the 
village  had  no  right  to  make,  the  contractors  proceeded  at  their  own 
risk,  and  now  have  no  recourse  against  the  village  in  any  form  of  ac- 
tion for  whatever  benefit  or  enrichment  or  accession  to  village  prop- 
erty grew  out  of  the  partial  performance  of  that  ill^:al  contract.  Mc- 
Donald V.  Mayor,  68  N.  Y.  23,  23  Am.  Rep.  144;  Parr  v.  President  of 
Greenbush,  72  N.  Y.  463 ;  People  ex  rel.  Coughlin  v.  Gleason,  121 
N.  Y.  631,  25  N.  E.  4.  And  therefore,  if  the  trustees  were  to  appro- 
priate a  portion  of  the  proceeds  of  the  bond  issue  for  the  purpose  of 
paying  the  rantractors  anything  as  compensation  for  the  work  already 
done,  without  a  permissive  act  of  the  Legislature,  it  would  consti- 
tute a  waste  of  village  funds,  and  such  payment  can  be  prevented  in 
a  taxpayer's  action.  Queens  Co.  Water  Co.  v.  Monroe,  83  App.  Div. 
105,  82  N.  Y.  Supp.  610. 

But  while  it  is  clear  that  the  trustees  have  no  right  to  recognize 
directly  or  indirectly  any  obligation  on  the  part  of  the  village  to  the 
contractors  or  their  assigns  for  the  work  already  done,  a  far  different 
question  arises  as  to  the  right  of  the  village  to  appropriate  to  itself 
the  pipes  and  laterals  laid  in  the  street  already  by  these  contractors. 
The  village  can  remain  passive.  It  can  let  the  sewer  pipes  and  laterals 
lie  where  they  are  and  rust  away  unused,  or  it  can  dig  them  up  and 
substitute  others.  But  to  appropriate  to  itself  by  affirmative  action 
hereafter  the  materials  placed  in  the  ground  by  the  contractors,  with- 
out compensation,  and  to  utilize  the  labor  expended  by  them,  is  an- 
other matter.  The  land  itself  in  which  the  pipes  are  laid  does  not  be- 
long to  the  village  of  Waterloo,  and  the  title  to  the  pipe  has  not  vested 
in  Sie  village.  Had  these  contractors  laid  the  pipe  upon  land  owned 
the  village,  it  might  be  claimed  that  the  village  would  have  be- 
come the  owner  of  the  pipe  because  it  had  been  affixed  to  and  become 
part  of  the  real  estate.  But  die  village  only  has  an  easement  in  and 
over  that  land  for  street  purposes.  The  fee  of  the  land  in  the  street 
is  presumed  to  belong  to  the  abutting  owner.  Bissell  v.  N.  Y.  Cen-' 
tral  R.  R  Co.,  23  N.  Y.  61 ;  Elliott  on  Roads  &  Streets,  §§  149,  886. 
And  the  village  only  having  a  right  to  make  use  of  the  land  for  high- 
way purposes  under  its  easement  has  not  become  the  owner  of  the 
sewer  pipe  laid  in  the  street  by  the  contractors.  Fisher  v.  City  of 
120N.T.S.— 81 
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Rochester.  6  Lans.  2^5 ;  Robert  v.  Sadler,  104  N.  Y,  229,  10  N.  E. 
428.  58  Ain.  Rep.  498.  Whatever  rights,  if  any,  the  abutting  owners 
have  in  the  sewer  pipe,  the  village  cannot  claim ;  and  these  plaintiffs 
cannot  stand  upon  those  rights  in  this  action.  So  that  it  does  not  seem 
to  me  that  the  plaintiffs*  position  is  tenable  when  they  assert  that  it  is 
the  duty  of  the  vill^e  board  to  appropriate  to  the  use  of  the  village, 
as  if  the  village  now  owned  the  same,  tiie  portion  of  the  sewer  already 
laid  in  the  streets. 

What  then  may  the  village  lawfully  do  in  order  to  obtain  a  sewer 
system  pursuant  to  the  resolution  adopted  at  the  special  election  of 
August  17th?  In  my  opinion  the  village  board  may  advertise  for  bids 
to  construct  an  entire  sewer  system  for  the  village,  ignorii^  in  their 
advertisement  the  fact  that  pipes  have  been  laid  in  one-third  of  the 
streets.  If  the  contractors  who  have  already  laid  this  pipe  are  the 
lowest  bidders  under  the  new  advertisement,  I  see  no  reason  in  law  or 
equity  why  they  should  not  then  have  the  advantage  of  the  work  al- 
ready done  by  them.  It  certainly  would  not  be  necessary  for  those 
contractors  to  tear  up  the  pipe  and  relay  them  in  exactly  the  same  posi- 
tion and  manner.  If  the  work  already  done  corresponds  with  the  plans 
and  specifications  under  the  new  contract,  and  the  work  is  accepted 
pro  tanto  by  the  engineers  and  villj^e  trustees  as  performance  to  that 
extent  of  the  new  contract  to  be  let,  then  no  law  has  been  violated  and 
no  principle  of  good  government  or  public  policy  invaded.  If  the 
contractors  who  have  already  done  this  work  are  not  the  successful 
bidders,  but  the  successful  bidder  can  arrange  with  the  old  contrac- 
tors upon  a  suitable  payment  for  the  work  done  by  them,  the  new 
contractor  can  avail  Idmself  of  the  work  already  done  in  so  far  as  it 
meets  the  plans  and  specifications  adopted  by  the  village  board.  If 
the  new  contractor  does  not  care  to  deal  with  the  old  contractors,  but 
prefers  to  do  the  work  all  over  again,  it  will  be  the  loss  of  the  old 
contractors  and  of  the  trustees  and  other  citizens  who  have  advanced 
money  to  the  contractors  as  payment  in  part  for  the  work  already  done. 

An  attempt  was  made  at  the  trial  to  sjiow  that  the  contract  original- 
ly let  was  for  an  extravagant  amount ;  but  the  attempt  utterly  failed. 
The  experts  called  by  the  plaintiff  showed  by  their  figures  that  fhc 
original  contract  was  let  at  a  fair  figure,  and  that  the  work  could  not 
be  performed  from  the  beginning  for  any  less  amount  than  the  original 
contract  price. 

There  remains  to  be  considered  the  question  whether  the  plaintiffs 
had  any  ground  for  action.  The  proposition,  as  voted  upcui  at  the 
special  ele^ion  August  17th.  contemplated  apparently  the  building  of 
a  complete  system  ab  initio,  to  cost  not  more  than  9100,000  nor  less 
than  $90,000.  No  one  expected  that  to  complete  the  remaining  two- 
thirds  would  require  $90,000.  The  only  matter  which  seems  to  have 
been  in  doubt  was  how  to  deal  with  the  portion  already  completed  and 
the  claim  of  the  contractors  and  their  assigns  against  the  village  for 
that  part  of  the  work.  I  am  inclined  to  hold  that  the  plaintiffs'  ap- 
plication for  an  injunction  was  not  ill  advised,  and  that  in  view  of  the 
fact  that  after  the  decision  of  Mr.  Justice  Benton  holding  tiiat  the 
proposition  adopted  May  27,  1908,  was  insufficient,  work  on  the  con- 
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tract  was  continued  with  the  acquiescence  of  the  trustees  (some  of 
them  becoming  interested  in  the  assigned  claims  of  the  contractors 
against  the  village  for  the  work  already  done,  and  for  work  perform- 
ed after  the  decision),  the  plaintiffs  had  good  reason  to  apprehend  that 
it  was  the  intention  of  the  trustees  to  recognize  in  some  way  the  con- 
tractors or  their  assigns  had  a  valid  claim  upon  the  village,  which 
could  be  paid  out  of  l£e  proceeds  of  the  issue  of  the  bonds  authorized 
by  the  vote  of  August  17th,  and  that,  accordingly,  it  was  not  inop- 
portune for  the  plaintiffs  to  apply  for  an  injunction  to  restrain  tiie  ap- 
plication of  any  portion  of  the  proceeds  of  that  bond  issue  to  the 
payment  of  any  daims  arising  out  of  the  partial  performance  of  the 
contract,  which  was  invalid  for  the  reasons  stated. 

Accordingly,  there  may  be  a  judgment  entered  in  this  case  restrain- 
ing the  defendants  frrnn  recognizing  as  valid  the  contract  or  contracts 
under  which  the  portion  of  the  sewer  referred  to  has  been  constructed, 
and,  enjoining  the  payment  of  any  moneys  of  the  village,  whether  the 
proceeds  of  the  sale  of  bonds  or  otherwise,  for  the  work  already  done ; 
but  said  judgment  may  provide  that  it  shall  not  operate  to  prevent 
the  letting  of  a  new  contract  for  the  performance  of  the  entire  work 
ab  initio  by  the  said  contractors,  if  they  are  the  lowest  bidders  under 
the  new  advertisement  to  be  made,  in  which  event  said  contractors  may 
avail  themselves  of  the  work  already  done  so  far  as  said  work  shall 
be  in  conformity  to  the  plans  and  specifications  adopted  by  the  vil- 
lage for  the  new  system ;  and  said  judgment  may  also  provide  that 
it  shall  not  operate  to  prevent  any  contractor  to  whom  the  contract 
may  be  awarded  from  obtaining  by  purchase,  or  otherwise,  from  the 
said  former  contractors,  the  right  to  utilize  pro  tanto  the  work  and 
material  already  performed  and  furnished  by  them  as  aforesaid,  if 
said  work  and  materials  shall  conform  to  the  plans  and  specifications 
adopted  by  the  village ;  and  said  decree  may  contain  an  express  ad- 
judication that  the  issue  of  bonds  provided  for  in  the  resolution  adopt- 
ed at  the  special  election  held  August  17th  was  and  is  duly  authoriz- 
ed in  accordance  vrith  the  statutes  in  such  case  made  and  provided. 

The  plaintiffs  are  entitled  to  a  bill  of  costs. 

Findings  may  be  prepared  and  a  decree  submitted  in  accordance 
with  the  views  herein  expressed. 


ZIMMERMANN  et  aL  T.  WEBEB. 

(Snpreme  Ooart,  Appellate  IMvislon,  rint  DepartmeDt   December  80,  lOOa) 

L  Bbokebs  (i  11*) — Sale  of  Stock— Liability  of  Customeb. 

Where  defendant  authorized  8lj|ickbrokers  to  sell  a  certain  amount  of 
Btock  at  a  specified  price  and  the^rokers  sold  it  in  their  own  names,  be- 
coming personally  liable  therefor,  and  defendant  refused  to  deliver  tbe 
ttodc  nptm  tbe  boTer's  damand,  haTlng  aolA  it  to  others,  and  the  price 
had  risen,  the  buyer  conld  buy  the  stock  on  the  market,  holding  the  bro- 
ken req)oasible  for  the  difference  between  tbe  price  at  which  they  agreed 

•Tor  otbar  cam  nt  um«  topio  A  %  itaMMaa  In  D«o.  A  Am,  Digi.  1907  to  date,  A  Rep'r  AidsxM 
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to  seQ  and  11m  price  paid  for  the  stock     the  buyer,  and  defendant  would 
be  liable  for  sodi  dlffereDoe  to  the  brokem. 
[Bd.  Note^Vdr  othor  cases,  see  Brokers,  Gent  Hig.  |  68;  Dec;  Dtg. 

2.  Bbokebs  (I  11*) — Sale  or  Stock— IiiAnxurr  or  Gostoukb. 

The  foct  that  the  brokers  save  defendant  notice  that  they  thems^Tes 
would  so  Into  the  market  and  purchase  the  stock  at  a  stated  time,  on- 
less  defendant  furnished  It  for  delivery  by  them  before  that  time,  did  not 
preclude  their  recovery ;  the  brokers'  buyer  havliiff  himself  gone  into  the 
market  prior  to  that  time  and  purchased  the  stock  on  the  brokers*  ac- 
count, and  demanded  his  damages,  as  he  bad  a  right  to  da 

[Ed.  Note.— For  other  caaea,  see  Brokers,  Cent  Dig.  S  58;  Dec  Dig. 
I  ll.*I 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  IvCopold  Zimmermann  and  others  against  Joseph  Wd)er. 
From  a  judgment  granting  inadequate  relief  and  an  order  denying  a 
new  trial,  plaintiffs  appeal.  Reversed,  and  new  trial  ordered. 

Argued  before  INGRAHAM,  LAUGHLIN,  HOUGHTON,  MC- 
LAUGHLIN, and  SCOTT,  JJ. 

Benjamin  N.  Cardozo  and  M.  B.  &  D.  W.  Blumenthal,  for  appellants. 
Louis  J.  Vorhaus,  for  respondent. 

HOUGHTON,  J.  The  plaintiffs  are  stockbrokers,  and  the  jury 
found  that  the  defendant  directed  them  to  sell  for  him  25  shares  of 
stock  of  the  Consolidated  National  Bank  which  he  owned  at  the  price 
of  $160  per  share.  When  the  market  price  reached  that  figure,  the 
{^aintiffs  sold  such  number  of  shares  of  stock,  and  notified  the  defend- 
ant that  it  had  made  such  sale,  and  requested  him  to  produce  such  stock 
for  delivery  to  their  customer.  Between  the  time  of  the  giving  of  the 
order  to  sell  and  the  time  when  the  plaintiffs  sold,  the  defendant  had 
sold  his  stock  to  other  parties,  and  did  not  have  it  on  hand  to  deliver, 
and  refused  to  furnish  the  stock  to  enable  the  plaintiffs  to  carry  out 
their  bargain.  The  person  with  whom  the  plaintiffs  had  bargained  to 
sell,  having  demanded  delivery  from  the  plaintiffs,  and  the  stock  not 
being  forthcoming,  went  into  the  market  and  bought  the  25  shares  at 
$180  per  share,  and  demanded  that  plaintiffs  make  him  good  for  the 
difference  between  the  price  which  they  had  agr^fl  to  sell  and  price 
which  he  was  obliged  to  pay.  This  the  plaintiffs  did,  and  bring  this 
action  against  the  defendant  to  recover  the  amount  of  their  loss.  The 
learned  trial  court  held  that  they  had  no  right  of  action  against  the  de- 
fendant except  for  their  commissions  in  selling  the  25  shares,  which 
amounted  to  $3.12,  but,  for  the  purpose  of  determining  whether  they 
had  that  right  of  action  or  not,  he  submitted  to  the  jury  the  question 
as  to  whether  or  not  the  defendant  authorized  the  plaintiffs  to  sell  his 
25  shares  of  stock  at  $160  per  share, ^d  the  jur^  by  their  verdict  found 
that  he  so  authorized  them. 

The  verdict  found  by  the  jury  established  that  the  plaintiffs  acted 
entirely  within  the  authority  given  to  them  by  the  defendant  in  bargain- 
ing to  sell  25  shares  of  the  stock  in  question  at  $160  per  share.  The 
plaintiffs  bargained  with  the  purchaser  in  their  own  name  as  they  had 
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the  right  to  do  if  they  chose,  and  the  purchaser  properly  looked  to  them 
to  carry  out  their  contract  with  him.  The  failure  ox  the  plaintiffs  to 
carry  out  their  contract  resulted  from  the  default  of  the  defendant  in 
carrying  out  his  and  in  failing  to  furnish  the  stock  which  he  had  au- 
thorized them  to  sell  for  him.  The  market  price  rose,  and,  on  failure 
of  the  plaintiffs  to  deliver,  the  plaintiffs'  purchaser  had  the  right  to  go 
into  the  market  and  buy  the  stock  at  the  market  price  and  to  hold  Oie 
plaintiffs  who  were  the  only  persons  he  knew  in  the  contract  for  his 
damage.  The  plaintiffs  were  justified  in  settlin|;  with  the  purchaser 
with  whom  they  had  bargained,  for  the  loss  which  he  had  sustained, 
and,  being  authorized  by  the  defendant  to  do  what  they  did,  it  was  in- 
cumbent upon  the  defendant  to  save  them  from  the  damage  which 
they  sustained.  An  agent  may  demand  indemnity  from  his  principal 
for  expenses  or  damages  incurred  by  him  in  the  proper  conduct  of  his 
agency.  Story  on  Agency,  §§  339,  340 ;  Howe  v.  Buffalo,  N.  Y.  &  Erie 
R.  R.  Co.,  37  N.  Y.  297 ;  Brown  v.  Mechanics'  &  Traders'  Bank,  16 
App.  Div.  207,  44  N.  Y.  Supp.  645 ;  Bibb  v.  Allan,  149  U.  S.  481,  13 
Sup.  Ct.  950,  37  L.  Ed.  819.  In  pursuance  of  the  authority  given  by 
the  defendant,  the  plaintiffs  were  justified  in  making  the  contract  for 
the  sale  of  the  shares  of  stock  at  the  price  stipulated  by  the  defendant, 
and  in  becoming  personally  responsible  for  the  delivery  of  the  same  at 


suffered  loss  thereby,  the  defendant  should  make  them  good. 

The  plaintiffs  are  not  debarred  from  recovery  because  they  gave 
notice  to  the  defendant  that  they  themselves  would  go  into  the  market 
and  purchase  the  stock  on  the  28th  of  June  unless  he  furnished  the 
same  for  delivery  by  them  before  that  date.  The  purchaser  from  the 
plaintiffs,  as  he  had  a  right  to  do,  went  into  the  market  prior  to  that 
time,  and  himself  purchased  the  stock  on  account  of  the  plaintiffs,  and 
demanded  his  damage.  Whether  the  purchaser  did  in  fact  purchase  at 
the  market  price,  or  what  the  market  price  was,  was  a  question  of 
proof.  It  might  be  that  the  person  with  whom  the  plaintiffs  had  bar- 
gained to  sell  purchased  at  too  high  a  price  because  he  paid  more  than 
the  market  price  as  the  defendant  claims.  But  whatever  the  damage 
which  the  plaintiffs  suffered  might  have  been  the  defendant  was  re- 
sponsible therefor. 

It  follows  that  the  judgment  and  order  must  be  reversed  and  a  new 
trial  granted,  with  costs  to  the  appellant  to  abide  the  event. 


LAUGHLIN,  J.  (concurring).  Although  at  the  time  the  sale  was 
made  by  the  brokers  the  customer  did  not  have  the  stock,  having  sold 
it  in  the  interim  between  authorizing  the  brokers  to  sell  at  a  fixed  price 
and  the  time  the  stock  reached  that  price,  yet  the  transaction  did  not 
constitute  a  short  sale  or  give  rise  to  the  obligations  that  exist  between 
the  customer  and  the  broker  on  a  short  sale,  which  on  the  part  of  the 
broker  are  to  carry  the  transaction  for  a  reasonable  time  by  borrow- 
ing the  stodc  on  the  customer  putting  up  margins.  White  v.  Smith, 
54  N.  Y.  622.  The  customer  had  the  stock  when  he  authorized  tfie 
broker  to  make  the  sale,  and  it  was  tmderstood  that  he  would  deliver 


become  personally  responsible  and 
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the  stock  when  notified  of  the  sale.  In  the  absence  of  any  subsequent 
agreement  changing  his  liability,  it  was  to  furnish  the  stodc  inunemate- 
ly  upon  being  notified  by  the  brokers,  so  that  they  might  deliver  it  to 
the  purchaser,  and,  on  his  failure  to  do  so,  the  obligation  of  the  brok- 
ers to  the  purchaser  doubtless  was  to  purchase  and  deliver  the  stock. 
That  being  the  liability  of  the  brokers  to  the  purchaser,  the  measure 
of  damages  for  which  the  brokers  were  liable  to  him  was  what  it  would 
have  then  cost  the  purchaser  to  buy  the  stock  elsewhere.  That  is  not 
the  theory  upon  which  the  brolrtrs  sought  to  recover.  They  apparently 
rested  their  case  on  the  theory  that  the  negotiations, between  them  and 
the  defendant  relieved  them  of  that  obligation,  and  that  the  defend- 
ant undertook  to  provide  the  stock.  If  ^e  brokers  acquiesced  in  the 
offer  on  the  part  of  their  customer  to  provide  the  stock,  they  doubtless 
waived  their  right  to  an  immediate  delivery,  and  were  not  at  liberty  to 
purchase  themselves  or  to  consent  to  a  purchase  by  the  person  to  whom 
they  made  the  sale  until  after  the  lapse  of  a  reasonable  time  to  enable 
the  customer  to  procure  the  stock,  or  at  least  until  a  further  demand 
upon  the  customer  by  which  the  latter's  time  to  purchase  the  stock 
should  be  limited.  This  they  undertook  to  do  by  the  notice  to  the 
effect  that  in  the  event  of  the  failure  of  the  customer  to  deliver  the 
stock  at  or  before  noon  on  the  28th  day  of  June,  1907,  the  brokers 
would  purchase  it  at  that  time  for  the  account  of  the  customer.  On 
that  theory  of  the  case,  it  was  the  duty  of  the  brokers  to  give  the  cus- 
tomer until  that  time  to  deliver  the  stock,  and  to  refrain  from  purchas- 
ing it  themselves  and  from  consenting  to  a  purchase  by  the  person  to 
whom  they  had  made  the  sale.  This  they  did  not  do,  for  the  purchase 
was  made  with  their  consent  on  the  27th  day  of  Jvmt,  1907.  I  therefore 
see  no  theory  upcm  which  they  were  entitled  to  recover  on  the  basis 
of  the  purcmise  made  on  that  day. 


ROSEN  V.  M.  PHILIP8B0&N  GO. 
(Snpieme  Court.  Appellate  Divtolon,  First  Departmoit   December  30,  190B;) 

1.  Fbauds,  Statute  or  ({  44*)'-GonTUCT8  or  EMPLOTKEn^-VAUDiTT. 

An  oral  contract  of  employment  for  three  years  Is  within  the  statute 
of  frauds  and  void. 

[Bd.  Note.— For  other  eases,  see  Frauds,  Statnta  of.  Cent  Dig.  I  66; 
Dec.  Dig.  I  44.*] 

2.  Refobhahoit  or  Ihrbcubktb  <|  7*) — Instbuhents  Which  Uat  be  Be- 

rOBHED, 

A  wrlttMi  instrument,  which  is  void  for  lack  of  consideration  because 
unilateral,  cannot  be  reformed  so  as  to  evidence  a  verbal  contract  void 
under  the  statute  of  frauds. 

[Ed.  Note. — For  other  coses,  see  Befonnatlon  of  iDstmments,  Cent 
Dig.  I  20;  Dec.  Dig.  1  7.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Leopold  Rosen  against  the  M.  Phiiipsbom  Company. 
From  an  interlocutory  judgment  overruling  a  demurrer  to  the  com- 
plaint, defendant  appeals.   Reversed,  and  demurrer  sustained. 
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Armed  before  INGRAHAM,  LAUGHUN,  HOUGHTON,  Mc- 
lAUGHUN.  and  SCOTT,  JJ. 

Jacob  H.  Com,  for  appellant. 
Max  D,  Steuer,  for  respondent. 

SCOTT,  J.  This  is  an  appeal  by  defendant  from  an  interlocutory 
judgment  overruling  its  demurrer  to  the  complaint  The  complaint 
sets  forth  a  verbal  agreement  between  plaintiff  and  defendant,  where- 
by defendant  employed  plaintiif ,  and  plaintiff  agreed  to  serve  defendant 
for  a  period  of  three  years  at  stated  compensation,  and  that  it  was 
agreed  that  a  contract  embodying  the  terms  should  be  prepared  by  de- 
fendant and  executed  by  plaintiff  and  defendant.  That  thereafter,  and 
in  pursuance  of  said  oral  agreement,  an  agreement  in  writing,  intended 
by  the  parties  to  embody  the  terms  of  the  oral  agreement,  was  prepared 
the  defendant  Then  follows  a  written  paper,  which  appears  to  be 
signed  by  defendant,  but  not  by  plaintiff.  It  is  then  alleged  that  it  was 
understood  \n  the  defendant  and  the  plaintiff  that  the  agreement  as 
drawn  embomed  the  terms  of  the  prior,  oral  agreement,  and  it  was  the 
result  of  a  mutual  mistake  that  it  failed  to  do  so. 

The  oral  agreement  contravened  the  statute  of  frauds  and  was  wholly 
void.  The  written  paper  never  became  a  contract  because  it  was  never 
signed  by  both  parties,  and  if  it  had  been  signed,  would  have  been  void 
for  lack  of  consideration,  bein^  unilateral.  There  is  therefore  noth- 
ing to  reform,  and  the  action  m  effect  amounts  to  one  to  compel  de- 
fendant to  make  a  valid  written  contract  in  furtherance  of  a  void  oral 
one. 

The  judgment  appealed  from  must  be  reversed,  and  the  demurrer 
sustained,  with  costs  in  this  court  and  the  court  below,  with  leave  to 
plaintiff  to  amend  within  20  days  upon  payment  of  such  costs.  AH 
concur. 


POROBS  V.  UNITED  STATES  MOSTOAGE  &  TRUST  CO. 
(Supreme  Oonrt,  Ai^late  Dlrldon,  First  Dq>artmeiit   December  30,  lOOU;) 

1.  PUHOtPAI.  AND  AOENT  <|  100*)— ACTIBOUTT  OF  AQENT. 

An  agent  wbo  1b  employed  to  procure  a  note  to  be  dlaconiited  may  In- 
dom  It  In  the  name  oC  the  principal,  or  he  may,  unlees  ezpreedy  re- 
stricted, Indorse  It  in  taia  own  name^  and  claim  Indonnity  of  bia  prlnd- 
paL 

[Ikl.  Note. — For  other  cases,  see  Principal  and  Agent,  Gut.  Dig:  ii  31&- 
82a  360,  361.  3C5:  Dec.  Dig.  i  109.*] 

S.  jPuRciPAL  Aim  Aararr  ft  97*)— Aijthobitt  or  Aoeitt^Poweb  or  Atfobnet. 
Under  a  power  of  attorney  to  sell  or  dispose  of  certain  property,  to  ac- 
cept in  payment  cash  or  other  property,  to  sell  the  property  so  received, 
and  with  the  proceeds  pay  off  incumbrances,  the  agmt  could  convert  a 
check  received  for  the  property  Into  cash  by  the  Indorsement  thereof, 
though  the  check  was  made  payable  to  the  principal. 

[M.  Note.— For  other  cases,  see  Principal  and  Agent,  Cent.  D^-  H  944- 
376:  Dec.  Dig.  I  97.*1  ^_  
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8.  PBINOZPAI.  A.ND  AOBKT  <{  154*) — ^LlABIUTIEB— PaTKBUT  OT  ChKOKS. 

Wbere  tbe  agent  to  whom  a  dieck  was  given  for  hla  principal  had  an- 
thorltr  to  Indorse  and  casb  the  check,  tbe  bank  on  which  It  was  drawn 
la  not  after  paymmt  to  the  agoit  liable  to  the  principal  for  the  amount  of 
the  check  on  the  ag«it'B  snbsegnent  mlaappn^rlatlon  of  the  maoey. 

[Ed.  Note.— For  other  c&sea,  see  Principal  and  Agents  Dec.  Dig.  i  154.*] 

Ii^aham  and  Clarke,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Julia  W.  Forges  against  the  United  States  Mortage  & 
Trust  Company.  Raintiff  had  judgment,  and  defendant  appeals.  Re- 
versed. 

Argued  before  INGRAHAM,  HOUGHTON,  McLAUGHLIN, 
CLARKE,  and  SCOTT,  JJ. 

Charles  H.  Tuttle,  for  appellant. 
Henry  Amerman,  for  respondent 

SCOTT,  J.  The  defendant  appeals  from  a  judgment  upon  a  verdict 
rendered  by  direction  of  the  court. 

The  action  is  for  the  conversion  of  a  check  deposited  with  defend- 
ant by  one  A.  E.  Hoyt.  The  plaintiff  being  on  April  25,  1907,  the  own- 
er of  two  houses  on  West  Twenty-First  street,  in  the  city  of  New  York, 
a  mortgage  upcm  which  was  being  foredosed,  and  wishing  to  dispose 
of  them,  gave  a  very  broad  power  of  attorney  to  one  A.  E.  Hoyt  to  act 
for  her.  Hoyt  effected  an  exchange  of  plaintiff's  houses  for  a  lot  of 
land  at  17'2d  street  and  Audubon  avenue  with  one  Duff,  with  whom  was 
associated  in  interest  one  Van  Sant.  The  terms  upon  which  this  ex- 
change was  arranged  required  Duff  and  Van  Sant  to  convey  the  Au- 
dubon avenue  property  free  from  incumbrances,  except  a  mortgage  for 
$35,000,  and  to  pay  $12,000  in  cash,  while  the  plaintiff  was  to  pay  off 
all  the  incumbrances  upon  her  property  except  the  mortgage.  Iliese 
incumbrances  amounted  to  nearly  $7,000.  Hoyt  cheated  plaintiff,  tell- 
ing her  that  only  ^,000  was  to  1>e  paid  in'  cash,  and  subsequently  send- 
ing her  a  bill  for  alleged  disbursements,  upon  which  he  credited  her 
with  $2,000  and  some  returned  insurance  premiums,  showing  an  al- 
leged balance  due  from  her  of  $5,746,  which  she  paid  him.  In  fact, 
Hoyt  had  received  from  Duff  a  check  for  $2,773.83  drawn  to  the  order 
of  plaintiff  on  Hoyt,  and  from  Van  Sant  a  check  for  $4,000. 

The  action  is  for  damages  for  the  conversion  of  this  $4,000  dledc. 
The  check  was  dated  May  10,  1907,  drawn  by  Van  Sant  to  his  own  or- 
der, and  indorsed  by  him  to  the  order  of  plaintiff.  Hoyt  received  tiie 
check,  indorsed  it,  "Pa^  to  the  order  of  A,  E.  Hoyt,  Julia  W.  Porges," 
and  on  May  14th  with  it  opened  an  account  with  defendant.  The  plain- 
tiff, who  was  herself  at  the  time  a  depositor  with  defendant,  says  of 
Hoyt's  signature  of  her  name : 

"That  signature  is  an  attempt  at  an  imitation  of  my  signature  la  mj  ODia- 
ion.  I  would  not  consider  it  a  fair  imitation." 

Afterwards  Hoyt  made  deposits  and  withdrawals  from  the  account, 
and  on  October  6,  1907,  shortly  before  this  action  was  commenced,  had 
a  credit  balance  of  $509.37.    Plaintiff  learned  on  July  31,  1907,  of 
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Hoyt's  action  in  depositing  the  check,  but  gave  no  notice  to  defendant 
until  she  commenced  this  action  on  or  about  October  17,  1907.  The 
jury  in  answer  to  specific  questions  put  to  them  by  the  court  found 
that  plaintiff  did  not  exercise  due  diligence  in  notifying  the  defend- 
ant, and  that  in  consequence  of  her  silence  it  was  damaged  to  the  ex- 
tent of  $500.  The  verdict,  directed  by  the  court,  was  for  $4,000  with 
interest,  less  the  $500  damage  suffered  by  defendant.  In  considering 
the  questions  involved  in  this  appeal,  it  is  desirable  to  keep  in  mind  the 
fact,  strongly  insisted  upon  by  plaintiff,  that  this  is  an  action  only  for 
the  conversion  of  the  check,  and  not  one  to  recover  its  proceeds.  The 
only  question,  therefore,  is  as  to  Hoyt's  authority  to  deposit  the  check 
to  his  own  account  with  defendant.  Whether  or  not  he  was  so  empow- 
ered depends  upon  the  extent  of  the  authority  given  him  by  the  power 
of  attorney  upon  which  defendant  relies.  It  reads  as  follows : 

"April  25, 1907.  ror  and  In  cooslderation  of  one  dollar,  to  me  In  hand  paid, 
the  receipt  whereof  Is  hereby  acknowledged,  I.  Julia  W.  Poi^eB,  Indlvldnally 
and  as  executrix  of  the  late  John  H.  Poises,  do  hereby  authorize  Adelbert  E.  ' 
Hoyt  to  dispose  of  my  property  No.  218  and  220  West  21st  street,  borough  of 
Manhattan,  city  of  New  York,  at  anch  price  and  under  such  conditions  as  be 
may  see  fit  and  to  accept  either  cash  or  other  property,  or  both,  and  take  any 
property  subject  to  existing  encumbrances  (If  any)  on  said  property  so  taken 
In  exchange,  and  I  hereby  give  to  said  Hoyt  my  fall  power  of  attorney  to- 
stgn  eontracts  and  to  execnte  any  end  all  papers  in  connection  therewith  and 
also  full  authority  to  sign,  sell  and  manage  any  property  so  accepted  In  ex- 
change and  to  pay  out  any  necessary  money  In  settlement  of  Interest,  taxes, 
water,  salaries  or  other  bills  of  court  costs  and  commissions  for  the  sale  of 
any  of  said  properties,  the  same  as  if  I  did  so  myself.  It  being  understood  that 
the  said  21st  street  property  is  now  under  foreclosure,  and  money  must  be 
paid  in  settlement  In  order  to  deliver  deed  of  same,  and  that  I  shall  lose  my 
entire  equity  In  same  unless  said  Hoyt  can  effect  some  sale  or  exchange- 
whereby  some  benefit  may  aceme,  and  therefore  I  give  unconditional  and 
unlimited  authority  to  him  to  do  anything  he  deems  advisable  with  said  prop- 
erty, and  any  money  that  must  be  paid  In  excess  of  what  may  or  may  not  be 
received  In  said  transactloD  I  will  pay  to  bim  in  cash  when  called  upon  with- 
out accoantlng  or  defense  of  any  character. 

"CVtae  ffHlowIng  tn  pendl:   Irrevocable  under  any  condition.) 

"[Signed]      Julia  W.  Forges. 

"Witness: 
-Mary  W.  Llllle." 

It  would  be  difiicult  to  draw  a  more  general  and  comprehensive  pow- 
er than  this  so  far  as  concerns  the  selling  of  plaintiff's  property  and 
disposing  of  the  proceeds.  Hoyt  was  not  only  authorized  to  dispose 
of  the  property,  but  he  was  authorized  to  accept  in  payment  "either 
cash  or  other  property  or  both,"  and  to  sign,  sell,  and  manage  any 
property  so  accepted  in  exchange,  and  "to  pay  out  all  necessary  money 
in  settlement  of  interest,  taxes,  water,  salaries,  or  other  bills  of  court 
costs  and  commissions."  The  power  expressly  recognizes  and  recites 
that: 

"The  said  2l8t  street  property  is  now  under  foreclosure  and  money  must 
be  paid  in  settlonent  in  order  to  deliver  deed  of  the  same." 

Thus  authority  was  given  to  Hoyt  in  express  terms  to  accept  cash 
in  settlement  of  whatever  sale  he  was  able  to  effect,  and  undoubtedly 
the  purchasers  would  have  been  protected  if  they  had  given  him  cash, 
or  a  check  to  his  order,  as  Duff  did.   It  is  also  perfectly  clear  that  it 


Digitized  by  Google 


490 


120  NEW  YORK  SUPPLBHEKT. 


(Sup.CL 


was  plaintiff's  intention  that  Hoyt  should  use  in  the  first  place  and  so 
far  as  it  would  go  whatever  money  was  received  upon  the  transaction 
to  pay  the  charges  upon  her  property;  for  her  agreement  was  that 
"Any  money  that  must  be  paid  in  excess  of  what  may  or  may  not  be 
received  in  said  transaction,  I  will  pay  him  in  cash  when  called  unon." 
Thus  the  authority  given  to  Hoyt  was  to  sell  or  dispose  of  the  Twenty- 
First  street  property;  to  accept  in  payment  cash  or  other  property; 
to  sell  the  property  so  received,  with  the  proceeds  of  the  sale  to  pay 
oft  the  incumbrances,  and,  if  such  proceeds  were  insufficient,  to  receive 
the  excess  from  plaintiff.  It  is  true  that  the  power  did  not  in  express 
terms  authorize  Hoyt  to  indorse  checks  drawn  to  plaintiff's  order,  but 
this  we  think  was  necessarily  involved.  If  Van  Sant  had  given  Hoyt 
cash,  as  he  might  have  done  under  the  power,  Hoyt  might  have  depos- 
ited it  in  any  bank  in  his  own  name.  The  check  was  simply  a  token 
representing  cash.  Hoyt  had  authority  to  use  the  cash  derived  from 
the  transaction,  and  we  think  had  likewise  authority  to  convert  the 
check  into  cash,  which  was.  the  practical  effect  of  depositing  it.  In 
fact,  in  so  doing  he  was  carrying  out  exactly  what  plaintiff  authorized 
him  to  do,  and  intended  that  he  should  do.  It  is  not  always  necessary 
that  explicit  authority  must  be  given  an  agent  to  justify  his  indorse- 
ment of  a  check  or  bill  drawn  to  his  principal's  order.  An  agent  who 
is  employed  to  procure  a  note  to  be  discounted  may  indorse  it  in  the 
name  of  his  employer,  or  he  may,  unless  expressly  restricted,  indorse 
it  in  his  own  name  and  claim  indemnity  of  his  principal.  Nelson  v. 
Hudson  R.  R.  Co.,  48  N.  Y.  498.  And  the  power  to  make  and  in- 
dorse Tiegotiable  instruments  may  be  implied  as  a  necessary  incident  of 
powers  expressly  conferred,  as  where  an  entire  business  or  an  entire 
transaction  is  intrusted  to  the  agent,  and  it  becomes  necessary  to  make 
or  indorse  negotiable  paper  in  order  to  effectually  carry  out  the  agency. 
Whitten  v.  Bank  of  Fincastle,  100  Va.  546,  43  S.  E.  309;  Gould  v. 
Bowen,  26  Iowa,  7t;  Gate  City  Building  &  Loan  Company  v.  Nat. 
Bank  of  Commerce,  126  Mo.  83,  28  S.  W.  633,  37  L.  R.  A.  401,  47 
Am.  St.  Rep.  633.  We  are  of  opinion,  therefore,  that  the  broad  and 
unlimited  power  given  to  Hoyt  authorized  him  not  only  to  receive  cash 
on  a  transfer  of  tiie  property,  but  to  convert  into  cash  a  check  given  on 
the  transfer,  even  although  that  check  was  made  payable  to  plaintiff. 
If  so,  he  was  entitled  to  deposit  the  check,  and  defendant  was  not 
guilty  of  a  conversion  in  receiving  it  and  placing  the  proceeds  to  Hoyt's 
individual  credit.  The  fraud  which  Hoyt  perpetrated  on  plaintiff  was 
in  his  subsequent  misappropriation  of  the  money,  if  he  did  misappro- 
priate this  particular  sum,  and  in  his  obtaininp^  from  plaintiff  subse- 
quently a  large  payment  under  false  representations.  For  these  frauds, 
defendant  is  not  responsible. 

The  judgment  appealed  from  must  be  reversed,  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  the  event. 

McLaughlin  and  HOUGHTON,  JJ„  concur.  INGRAHAM 
and  CLARKE,  JJ.,  dissent 
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PDOPLS  «z  reL  SCHARFF  T.  FBOST,  Warden  of  State  Prison. 
(Supreme  Conrt,  Appellate  DlTlslon^  First  D^rtment   December  30,  1900.) 

1.  Habeas  Cospus  (I  27*) — ^PBOonDZHGB  Bxvxewabud— JnaxBDicnov  to  Ih- 

The  qoestlon  of  Jurisdiction  to  Impose  8«itrace  can  properly  be  raised 
by  a  writ  al  habeas  corpus. 

[Ed.  Note.— For  other  cases,  see  Habeas  Oorpns,  Coit  Dig.  |  22 ;  Dec. 
Dig.  S  S7M 

2.  Seductior  Q  86*)— Atoidahci  of  Puhishxeiit  st  MAasnne  Coxplaik- 

ANT. 

Under  Fen.  Code,  S  285  (Pen.  Law  [CkmsoL  Laws.  c.  4(q  i  2170),  provid- 
ing that  the  subsequent  Intermarriage  of  tbe  parties  Is  a  bar  to  prose- 
cution under  section  284  (Id.  |  2175)  for  seduction  under  promise  of  mar- 
riage, the  marriage  mnst  take  place  before  conviction,  and  Is  not  a  bar 
to  a  prosecution  which  has  already  ripened  Into  conviction,  and  bo  pun- 
ishment may  be  Imposed  on  a  plea  of  guilty,  though  after  the  plea  on  tbe 
same  day  accused  married  complainant 

[Ed.  Note.— For  other  cases,  see  Seduction,  Cent  Dig.  i  62;  Dec.  Dig. 

i  aa*] 

Clarke  and  Houghton,  JJ.,  dissenting. 

^peal  from  Special  Term,  New  York  County. 

Habeas  corpus  by  the  People,  on  the  relation  of  Joseph  Scharff, 
a^inst  Tessf  D.  Frost,  agent  and  warden  of  the  state  prison  at  Sing 
Smg.  From  an  order  (116  N.  Y.  Supp.  946)  dismissing  the  writ,  re- 
lator appeals.  Affirmed  and  relator  remanded  to  custody. 

Argued  before  INGRAHAM,  LAUGHLIN,  CLARKE,  HOUGH- 
TON, and  SCOTT,  JJ. 

Charles  (joldzier,  for  appellant 
Robert  S.  Johnstone,  for  respondent. 

SCOTT,  J.  This  is  an  appeal  from  an  order  dismissing  a  writ  of 
habeas  corpus  sued  out  to  test  the  validity  of  a  sentence  imposed  up- 
on the  relator.  The  question  is  whether  or  not  the  C^urt  of  General 
Sessions  had  jurisdiction  •under  the  circumstances  to  impose  sentence, 
or  whether  it  had  been  bereft  of  jurisdiction  by  reason  of  the  facts 
hereinafter  related.  We  are  disposed  to  think  that  this  question  can 
properly  be  raised  by  a  writ  of  habeas  corpus,  and,  as  the  learned  dis- 
trict attorney  makes  no  objection  to  this  procedure,  we  shall  proceed 
to  treat  the  question  as  properly  before  us.  The  relator  on  April  24, 
1908,  pleaded  guilty  in  the  Court  of  General  Sessions  to  an  indictment 
charging  him  with  the  crime  of  having  seduced  under  promise  of 
marriage  one  Elsie  Frankel.  On  the  same  day,  after  his  plea,  he  mar- 
ried the  complainant  with  the  knowledge  of  the  court,  which  on  May 
6,  1908,  suspended  sentence  upon  him.  Thereafter  he  and  his  wife 
lived  tc^ther,  and  on  February  7,  1907,  for  reasons  not  disclosed  by 
the  record,  the  suspension  of  sentence  was  revoked,  and  the  relator 
was  sentenced  to  imprisonment. 

He  now  claims  that,  by  reason  of  his  marriage  to  the  complaining 
witness,  he  became  immune  to  punishment,  and  that  the  court  was 

*For  etliar  cum  m  uun«  topic  A 1  MVHUa  1b  Dm.  A  Am.  Dlgi.  U07  to  date,  *  Rap'r  lodaxn 
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without  legal  power  or  jurisdiction  to  pass  sentence  upon  him.  The 
prosecution  was  conducted  under  the  Penal  Code,  the  sections  of 
which,  relating  to  the  crime  of  seduction  under  promise  of  marriage 
read  as  follows : 

"A  person  who,  under  promise  of  marriage,  seduces  and  has  sexnal  Inteiv 
course  with  an  unmarried  female  of  prerloos  chaste  character,  is  pnnUhable 
by  Imprisonment  for  not  more  than  five  years,  or  by  a  fine  of  not  more  than 
one  tbouaand  dollars  or  by  botli."  Fen.  God^  |  284  (Pea.  Law  [Consol.  Laws, 

C  40]  8  2175). 

"The  subsequent  intermarriage  of  the  parties,  or  the  lapse  of  two  years 
after  the  commission  of  the  oftense  before  the  finding  of  an  indictment,  is  a 
bar  to  a  prosecotion  for  a  violation  ot  the  last  section."  Pen.  Code^  |  28& 
(Pen.  Law.  {  217«. 

"No  conviction  can  be  had  for  the  offense  specified  In  section  two  hundred 
and  eighty-foar,  upon  the  testimony  of  the  female  seduced,  unsupported  by 
other  evidence."  Pen.  Code,  |  286  (Pen.  Law,  S  2177). 

These  sections  are  founded  upon  and  are  a  substantial  re-enactment 
of  chapter  111,  p.  148,  Laws  1848,  which  read  as  follows: 

"Any  man,  who  shall  nnder  promise  of  marriage,  seduce  and  have  illicit 
connection  with  any  unmarried  female  of  previous  chaste  character,  shall  be 
guilty  of  a  misdemeanor,  and  upon  conviction  shall  be  punished  by  imprison- 
ment in  a  state  prison  not  exceeding  five  years,  or  by  imprisonment  In  a  coun- 
ty Jail  not  exceeding  one  year ;  provided  that  no  conviction  shall  be  had  un- 
der the  provisions  of  this  act,  on  the  testimony  of  the  female  seduced,  unsup* 
ported  by  other  evidence,  nor  unless  indictment  shall  be  found  within  two 
years  after  the  coounlBBion  of  the  oifenBe;  and  provided  furtiier,  tliat  the 
subsequent  marriage  of  the  parties  may  t>e  plead  In  bar  of  a  conviction.*' 

It  is  to  be  noted  that  the  act  of  1848  expressly  provided  that  the 
subsequent  marriage  might  be  pleaded  in  bar  of  a  conviction;  and 
while,  under  our  simplified  criminal  procedure  special  pleas  have  gen- 
erally been  abolished,  yet  the  interposition  of  the  fact  of  marriage  as 
a  reason  why  the  prosecution  should  not  proceed  partakes  of  the  na- 
ture of  a  special  plea  in  bar.  "By  a  plea  in  bar  the  defendant  shows 
by  matter  extrinsic  of  the  record,  that  the  indictment  is  not  main- 
tainable." 1  Starkie's  Crim.  Pleadings,  p.  316;  1  Colby's  Crim.  Law^ 
p.  276, 

Under  the  former  practice  a  plea  in  bar  could  be  interposed  as  mat- 
ter of  right  only  when  the  accused  was  arraigned  and  before  he  had 
plead  "not  guilty."  After  that  he  might  withdraw  his  plea,  and  plead 
in  bar  only  by  leave  of  the  court.  People  v.  Allen,  43  N.  Y.  28.  Re- 
garding the  plea  of  subsequent  marriage  as  analogous  to  a  plea  in 
bar  under  the  former  practice  it  would  seem,  that  the  fact  upon  which 
the  special  plea  is  founded  must  be  one  which  exists  before  arraign- 
ment, and  certainly  before  conviction.  The  subsequent  marriage  of 
a  seducer  with  his  victim  is  accepted  by  the  ]zw,  for  reasons  of  public 
policy,  as  a  condonation  of  tlie  crime  against  the  people,  to  the  extent 
that  a  prosecution  therefore  will  not  be  pressed.  It  seems  to  be  rea- 
sonably clear  that  to  have  this  effect  the  marriage  must  take  place  be- 
fore the  prosecution  has  been  proceeded  with  to  conviction.  If  it 
takes  place  after  it  may  properly  be  considered  by  the  court  with  ref- 
erence to  the  suspension  of  sentence,  or  by  the  executive  with  refer- 
ence to  a  pardon,  but  cannot  in  any  proper  sense  be  said  to  bar  a  prose- 
cution which  has  already  ripened  into  conviction.   It  may  be  tiiat  it 
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would  be  to  the  advantage  of  betrayed  women  and  their  offspring 
that  immunity  should  follow  upon  marriage,  even  if  contracted  after 

sentence,  but  that  is  a  matter  for  legislation,  and  not  for  judicial  con- 
struction. The  language  of  the  statute  is  even  open  to  the  construc- 
tion that,  in  order  to  bar  a  prosecution,  the  marriage  must  take  place 
before  the  indictment,  just  as  the  lapse  of  time  after  the  commission 
of  the  crime,  which  also  bars  a  prosecution,  must  have  been  completed 
before  indictment.  Our  conclusion  is  that  the  Court  of  General  Ses- 
sions had  jurisdiction  to  impose  sentence  upon  the  relator. 

Consequently  the  order  dismissing  the  writ  is  affirmed,  and  the  re- 
lator remanded  to  custody. 

INGRAHAM  and  LAUGHLIN.  JJ.,  concur. 

CLARKE,  J.  Appeal  from  an  order  dismissing  a  writ  of  habeas 
corpus  and  remanding  the  prisoner.  Relator  was  indicted  for  seduc- 
tion under  promise  of  marriage  under  section  284  of  the  Penal  Code, 
which  provides : 

"A  person  who,  Qoder  promise  of  marriage,  eeducee  and  has  sexual  Inter- 
course with  an  anmarrled  female  of  previous  chaste  character,  is  punishable 
by  Imprtsomnent  for  not  more  than  five  yearn,  or  by  a  fine  of  not  more  than 
$1,000  or  by  both." 

He  pleaded  guilty  in  the  General  Sessions  on  April  24,  1908,  and 
was  remanded  for  sentence.  Between  said  day  and  May  6,  1908,  he 
married  the  complainant  with  the  approval  and  consent  of  the  court, 
and  on  May  6th  the  judge  presiding,  being  advised  of  said  marriage, 
suspended  sentence.  It  is  alleged  in  the  traverse  to  the  writ  that  there- 
after the  defendant  and  his  wife  lived  together. 

On  Febniary  17,  1909,  defendant  was  rearrested,  the  suspension  of 
sentence  was  revoked,  and  he  was  sentenced  to  be  imprisoned  at  state's 
prison  at  hard  labor  for  a  minimum  term  of  4  years  and  the  maximum 
of  4  years  and  6  months.  He  sued  out  this  writ  upon  the  ground,  first, 
that  the  suspension  of  sentence  was  without  jurisdiction,  and  in  viola- 
tion of  law,  and  that  he  should  have  been  unconditionally  discharged; 
and,  secondly,  that  the  subsequent  revocation  of  suspension  and  sen- 
tence was  without  jurisdiction  and  in  violation  of  law,  and  that,  there- 
fore, he  is  now  detained  and  imprisoned  illegally.  He  bases  his  con- 
tention upon  section  285  of  the  Penal  Code,  which  provides  that : 

"The  subsequent  intermarriage  of  the  parties,  or  the  lapse  of  two  years  aft- 
er the  conuuisstoQ  of  the  oCTense  before  the  finding  of  an  Indlctmrat,  la  a  bar 
to  a  prosecotlon  for  a  violation  of  the  last  section." 

The  argument  of  the  appellant  is  that  the  provisions  of  sections 
284  and  285  were  intended  to  embody  into  the  Penal  Code  the  provi-. 
sions  of  chapter  111  of  the  Laws  of  1848,  the  final  clause  of  which 
reads :  "And  provided  further,  that  the  subsequent  marriage  of  the 
parties  may  be  plead  in  bar  of  a  conviction" ;  that,  as  the  Penal  Code 
substitutes  "prosecution"  for  "conviction,"  this  includes  the  whole 
criminal  action,  and  that  public  polin,  onnmoh  decency,  and  justice, 
as  well  as  a  due  regard  for  the  welfare  of  the  wronged  woman,  de- 
mand a  construction  which  would  prevent  the  sentencing  of  a  defend- 
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ant  for  the  seduction  after  a  marriage,  notwithstanding  the  fact  that 
said  marriage  did  not  take  place  until  after  indictment  and  plea  or 
verdict  of  guilty;  that  the  condonation  of  the  crime  by  subsequent 
marriage  under  ijie  statute  barred  the  prosecution  as  effectually  as  a 
pardon  would  have  stayed  it. 

The  real  question  at  issue  is  the  meaning  of  the  words  "is  a  bar 
to  a  prosecution  for  a  violation  of  the  last  section."  The  district  at- 
torney claims  that  prosecution  means  indictment,  and  that  the  statute 
from  which  the  section  is  derived  contemplated  a  plea  in  bar  which 
must  be  interposed  at  the  time  the  prisoner  was  arraigned  to  plead 
to  the  indictment.  The  appellant  asks  that  it  be  interpreted  as  if  it 
read  "further  prosecution,"  and  claims  that  a  locus  pcenitentiae  exists 
up  to  the  time  of  judgment. 

Not  much  help  can  be  derived  from  cases  in  other  states  because 
of  the  varying  statutory  provisions.  In  25  Am.  &  Eng.  Ency.  248, 
the  rule  is  stated: 

"In  a  great  many  Jurisdictions  the  statutes  provide  that.  If  the  sedncer 
marries  the  woman  seduced,  any  further  prosecution  against  him  for  the  se- 
duction shall  be  barred,  and  that  If  such  a  marriage  take  place  after  Indict- 
ment, but  before  conviction,  the  proBecutlon  shall  be  discontinued." 

In  Indiana  (State  v.  Otis,  135  Ind.  267,  34  N.  E.  954,  21  L.  R.  A.  733) 
and  in  Michigan  (People  v.  Gould,  70  Mich.  240,  38  N.  W.  232,  14 
Am.  St.  Rep.  493),  independently  of  statute,  it  has  been  held  that,  as 
the  promise  had  been  kept,  it  would  be  against  public  policy  and  pub- 
lic decency  to  permit  a  prosecution  to  be  carried  forward  in  the  courts 
of  justice  thereafter.  It  has  been  held  under  the  California  Penal 
Code  (People  v.  Kehoe,  123  Cal.  224,  55  Pac.  911,  69  Am.  St  Rep. 
52,  and  People  v.  Samonset,  97  Cal.  448, 32  Pac  520)  that  the  marriage 
must  take  place  prior  to  the  finding  of  an  indictment  for  or  the  filing 
of  an  information  charging  the  seduction.  The  New  Jersey  statute 
provides  that,  if  the  man  marry  the  female  at  any  time  before  sen- 
tence, the  same  shall  be  suspended,  and  he  shall  be  discharged  from 
custody,  and,  if  he  marry  the  female  after  sentence,  he  shall  be  dis- 
charged from  further  imprisonment.  State  v.  Brown,  64  N.  J.  Law, 
414,  45  Atl.  800,  affirmed  65  N.  J.  Law,  687,  51  Atl.  1109.  In  Con- 
necticut the  court  held  that  a  subsequent  marriage  is  no  defense, 
though  it  is  a  mitigating  circumstance  in  determining  the  punishment. 
State  v.  Bierce,  27  Conn.  319. 

The  word  "prosecution"  is  defined  in  23  Am.  &  Eng.  Enc.  268 : 

"To  prosecute  is  to  proceed  against  Judicially.  A  prosecution  is  the  act  of 
conducting  or  waging  a  proceeding  tn  court;  the  means  adopted  to  bring  a 
supposed  offrader  to  Justice  and  punishment  by  doe  process  of  law.  It  is 
also  defined  as  the  Institution  or  commmcemoit  and  continuance  ot  a  crlml< 
nal  suit;  the  process  of  exhibiting  formal  charges  against  an  offender  before 
a  legal  tribunal,  and  pursuing  them  to  final  Judgment  on  behalf  of  the  state 
or  goTemment,  as  by  Indictment  or  information." 

By  the  Penal  Code  of  1895  of  Texas  (article  26)  a  prosecution  is 
defined  to  be  the  whole  or  any  part  of  the  procedure  which  the  law 
provides  for  bringing  offenders  to  justice.  Ex  parte  Fagg,  38  Tex. 
Cr.  R.  673.  44  S.  W.  294,  40  L.  R.  A.  212.  In  State  v.  Hardenburgh. 
2  N.  J.  Law,  339,  prosecution  is  defined  to  be  the  following  up  or 
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carrying  on  of  an  action  or  suit  already  commenced  until  the  remedy 
be  attained.  See,  also,  82  Cyc  727. 

I  do  not  agree  with  the  contention  of  the  district  attorney  that 
"prosecution"  means  "indictment."  I  think  the  safer  interpretation 
of  this  statute  to  be  that  the  prosecution  referred  to  continues  until 
final  judgment.  If  the  plea  of  guilty  and  the  suspension  of  sentence 
put  an  end  to  the  prosecution,  how  was  it  possible  to  rearrest  the  de- 
fendant and  sentence  him  by  a  final  judgment  to  a  term  of  years  in 
state's  prison?  The  very  use  of  the  words  "suspension  of  sentence," 
from  which  we  have  heretofore  held  no  appeal  could  lie  (People  v. 
Markham,  114  App.  Div.  387,  99  N.  Y.  Supp.  1093),  implies  what  it 
says,  a  suspended  prosecution  and  not  a  completed  one.  In  People  v. 
Fabian,  192  N.  Y.  443,  85  N.  E.  672,  18  L.  R.  A.  (N,  S.)  684,  127 
Am.  St.  Rep.  917,  the  Court  of  Appeals  held  that  the  word  "convic- 
tion" in  the  election  law  and  the  Constitution  affecting  the  right  of 
suffrage  meant  that  conviction  evidenced  by  judgment.  That  construc- 
tion was  in  the  interest  of  the  defendant.  It  seems  to  me  in  the  case 
at  bar  that  we  should  hold  that  "prosecution"  must  continue  to  ju<^~ 
meht,  and  so  that  the  privilege  given  to  the  defendant  to  bar  prosecu- 
tion by  marriage  of  the  female  must  also  continue  until  final  judgment. 

In  Cheney  v.  Arnold,  16  N.  Y.  353,  69  Am.  Dec.  609,  Denio,  C.  J., 
said: 

"B7  ED  act  passed  Id  1848  (Seas.  Laws,  e.  Ill)  this  seducing  and  havlngr  il- 
licit interconrse  with  an  oDmarried  female  under  promise  of  marriage  la  made 
a  mladoneanor  ponlahable  1^  ImprlKmmait,  but  the  offense  may  be  abeolved 
by  a  ftnbeeqnent  marriage.  Tbe  Legislature  Intended  by  tbls  mactmrat  to 
protect  female  pnrlty,  and  not  to  deprive  a  wife  of  her  lawful  hnstmnd." 

If  marriage  after  indictment  is  a  bar,  of  course  that  marriage  is 
induced  by  fear  of  prosecution,  and  there  is  no  l(^cal  reason  why 
punishment  should  not  be  barred  by  such  marriage  up  to  the  time  of 
final  judgment.  The  purpose  of  subsequent  wiping  out  of  the  effect 
of  the  crime  allowed  by  the  statute  is  of  course  in  the  interest  of  the 
betrayed  woman,  and  to  prevent  the  bastardizing  of  the  child.  This 
is  as  important  as  the  payment  by  the  defendant  of  the  debt  to  the 
state  caused  by  his  wrongdoing.  I  take  the  view  in  construing  provi- 
sions of  the  Penal  Code  open  to  two  constructions  that  words  should 
be  interpreted  in  that  sense  which  will  secure  the  interests  of  the  de- 
fendant and  accomplish  the  plain  object  of  the  statute,  based  upon  the 
underlying  reason  therefor,  rather  than  in  a  stricter  sense  to  secure 
the  punismnent  or  disability  of  the  defendant  or  the  forfeiture  of 
his  proper^. 

In  my  opinion  the  order  appealed  from  should  be  revered,  the  writ 
sustained,  and  the  prisoner  discharged. 

HOUGHTON,  J.,  concurs. 
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ST.  JOHN'S  OOLLBGE,  FOBDHAM,  T.  JBTSA.  INDEUNITY  CO. 
(Supreme  Court,  Apellate  Dlrtalmi,  First  D^rtmokt  December  90,  1909.) 

1.  Pbxitcifai.  aro  Subett  <|  117*) — Bkleabk  or  Susett— Buildiho  GOH- 

XSA0T8. 

A  surety  on  a  building  contract,  providing  tbat,  when  the  work  done 
ambonted  to  {10,000,  the  owner  should  pay  80  per  cent  of  tbat  araoont 
on  certificate  of  the  architects,  Is  not  released  by  the  act  of  the  owner  In 
paying  the  contractor  $1,000  when  $3,000  worth  of  work  was  done,  aa 
there  was  no  prejudice  to  the  surety. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Surety,  CmL  Dig.  | 
284 ;  Dec  Dig.  |  117.*1 

2.  Afpeal  and  EasoB  (S  lOSl*) — Habuuss  Ebbob— Aduission  or  Evidencx. 

The  admission  of  objectionable  evidence  Is  harmless,  where  the  same 
facts  are  shown  by  unobjectionable  evidence. 

[Ed.  Note.— For  other  casee,  see  Appeal  and  Error,  Cent  Dig.  I|  4101-' 
4170;  Dec.  Dig.  |  105L*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  St.  John's  College,  Fordham,  against  the  ^tna  Indemnity 
Company.  From  a  judgment  for  plaintiff  and  from  an  order  denying 
a  new  trial,  defendant  appeals.  Affirmed. 

Argued  before  INGRAHAM,  McIAUGHUN,  CLARKE, 
HOUGHTON,  and  SCOTT,  JJ. 

Carlisle  Norwood,  for  appellant 
Henry  K.  Davis,  for  respondent. 

SCOTT,  J.  Defendant  appeals  from  a  judgment  for  plaintiff  en- 
tered upon  a  verdict,  and  from  an  order  denying  a  new  trial. 

The  plaintiff  made  a  contract  with  the  firm  of  John  Maher  &  Son 
to  furnish  the  labor  and  material  necessary  for  the  erection  of,  and  to 
^rect,  a  building  at  the  agreed  price  of  $99,260.  The  contract  provided 
that  the  price  should  be  paid  in  installments  of  80  per  cent,  of  each 
$10,000  worth  of  work  done;  the  last  payment  to  be  made  30  days 
after  the  full  completion  and  acceptance  of  the  building.  It  was  fur- 
ther provided  that  in  each  case  of  payment  a  certificate  should  be  ob- 
tained from  and  signed  by  the  architect.  The  defendant  became  sure- 
ty that  Maher  &  Son,  the  contractors,  would  faithfully  perform  their 
contract.  On  January  16,  1904,  the  contractors  abandoned  the  work. 
They  had  then  done  work  worth  about  $53,000  at  contract  prices  and 
had  been  paid  $41,000.  Plaintiffs  also  paid  out,  after  the  default  of 
the  fontractors,  $1,236.05  to  the  laborers  employed  by  the  contractors 
for  wages  earned  before  the  default,  but  left  unpaid  by  the  contractors 
in  consequence  of  their  failure.  The  notices  to  the  contractors  and 
their  surety,  called  for  by  the  contract,  were  duly  given,  and  the  sure- 
ty for  a  time  appears  to  have  considered  completing  the  contract  it- 
self, but  finally  declined  to  do  so.  The  plaintiff  then  went  on  and  com- 
pleted the  work  itself  under  the  supervision  of  its  own  architect  and 
superintendent.  It  did  not  .make  a  new  contract  for  the  whole  tm- 
finished  work,  but  employed  labor  and  purchased  material,  dealing  in 
the  main  with  the  same  persons  with  whom  Maher  &  Son  had  made 

«ForoUiar  CMM  >«•  mum  topic  A  I  mTUBBRin  Dec.  ft  Am.  Dlgi.  1M7  tedati,  *  B«p'r  Indms 


Digitized  by  Google 


Sup.  Ct.)    ST.  John's  college  t.  jetva  indehnxtt  oo. 


497 


contracts  for  material,  etc.  The  juiy  found  that  it  cost  plaintiff  $18,- 
355.02  over  and  above  the  original  a>ntract  price  to  complete  the  work, 
and  for  this  sum  a  verdict  was  rendered. 

The  defendant  put  in  no  evidence,  and  did  not  sum  up,  letting  the 
verdict  go  practically  by  default,  and  relying  upon  its  exceptions  to 
obtain  a  reversal  of  the  judgment  and  a  new  trial.  The  complaint  did 
not  contain  any  allegations  of  performance  by  plaintiff  on  its  part  of 
the  conditions  of  the  contract  with  defendant.  This  was  corrected  by 
amendment  at  the  trial ;  the  plaintiff  being  allowed  to  insert  the  gen- 
eral allegation  of  performance  in  the  form  permitted  by  section  633, 
Code  Civ,  Proc,  The  defendant,  however,  goes  further,  and  in- 
sists that  the  complaint  should  affirmatively  state  that  every  payment 
amounted  to  no  more  than  80  per  cent,  of  the  work  done,  and  that  the 
architect's  certificate  was,  in  each  case,  signed  before  payment,  and 
that  the  burden  rested  upon  plaintiff  to  establish  these  facts.  Its  posi- 
tion is  that  the  surety  is  entitled  to  insist  upon  the  strictest  observance 
of  the  terms  of  the  contract  between  the  principal  and  the  contractors, 
and  that  the  slightest  deviation  therefrom  relieves  the  surety.  Hence 
it  is  argued  that  no  installment  became  due  until  at  least  $10,000  worth 
of  woric  was  done,  and  that  the  payment  of  $1,000  when  only  $3,000 
worth  of  work  had  been  done  since  the  prior  payment  was  a  violation 
of  the  contract  and  released  the  surety.  It  also  claims  that  the  advance 
of  the  laborers'  wages,  although  not  sought  to  be  recovered,  was  in 
violation  of  the  contract. 

It  relies  upon  a  rule  enunciated  in  Fidelity  &  Deposit  Co.  v.  Agnew, 
153  Fed.  955,  82  C.  C.  A.  103,  in  support  of  which  a  number  of  other 
cases  are  cited,  that : 

"Tbe  provlalMi  In  a  building  or  working  contract  that  tbe  contractor  or 
bitllder  sball  be  paid  as  the  work  progressed  npon  estimates  to  be  made  bj 
the  Buperrlsln?  architect  or  engineer,  whether  a  percentage  Is  to  be  retained 
tbecefrom  until  the  whole  work  le  done  or  not,  redounds  to  the  benefit  of  a 
surety  or  guarantor  of  the  party  who  is  to  fulfill  tbe  contract ;  and,  npon  pay- 
ment being  made  In  disregard  of  It,  there  Is  snch  a  departure  from  the  con- 
tract npon  which  the  undertaking  of  the  surety  or  guarantor  Is  based  that  he 
Is  released.  The  -purpose  of  such  a  stipulation  Is  to  guard  against  the  con- 
seqaences  of  a  default  In  case  tbe  principal  contract  proves  a  losing  one,  or 
tbe  contracting  inrty  tta  any  reason  falls  to  comply,  tbe  percentage  retained, 
where  that  is  prorlded  for,  affording  additional  aecnrlty,  as  well  aa  bidding 
cat  an  incentive^  and  vbea  it  Is  not  obserred.  and  advances  or  overpaymmts 
are  made,  it  la  so  obviously  to  the  prejudice  of  the  snrety  that  It  operates  as 
a  discharge  as  a  matter  of  law." 

We  are  referred  to  no  case  in  this  state  in  which  this  rule  is  ufi^eld 
in  its  strictness.  The  tendency  is  to  give  to  such  contracts  a  broader, 
and,  as  we  think,  more  reastmable,  construction.  In  Smith  v.  MoUe- 
son,  148  N.  Y.  241,  42  N.  E.  669,  the  defendant,  surety  upon  a  build- 
ing contract,  objected  that  the  principal  had  paid  the  contractor  with- 
out an  architect's  certificate.  The  court  said : 

*^e  objection  that  the  payments  were  made  without  this  certificate  may 
be  answered  In  the  same  way.  The  owner  could  dispense  with  it  if  be  so 
elected,  under  the  terms  of  the  contract,  If  not  upon  general  principles,  and, 
since  the  payments  made  without  It  were  not  greater  In  amount  than  upon 
tbe  true  construction  of  the  contract  tb^  should  bave  been,  if  it  had  been 
«acted,  tile  omission  of  the  owner  to  In^t  upon  It  did  not  prejudice  tbe 
laON.T.S.— 82 
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surety.  We  are  not  dealing  now  with  any  actual  change  In  the  terms  of  the 
contract,  but  with  acts  or  omiastons  of  the  plaintiff  in  the  performance  which, 
In  order  to  operate  to  release  the  surety,  must  be  of  such  a  character  that  It 
can  be  said  that  her  position  was  changed  to  her  prejudice." 

If  it  is  not  such  a  departure  from  the  contract  as  will  release  the 
surety  to  make  payments  without  a  certificate,  neither  is  it  such  a  de- 
parture to  pay  a  percentage  upon  the  amount  of  woric  done,  before 
such  amount  equals  $10,000,  providing,  as  seems  to  be  the  case  here, 
the  amount  paid  does  not  exceed  80  per  cent,  of  the  work  actually  done 
at  the  time  of  payment.  If  there  had  appeared  to  be  some  slight  and 
inadvertent  excess  in  the  amount  thus  paid,  the  surety  could  have  been 
amply  protected  by  asking  that  such  excess  be  credited  upon  the 
amount  for  which  it  was  liable. 

The  case  was  a  long  one,  and  the  record  is  voluminous.  It  was  de- 
fended, as  was  the  surety's  right,  with  the  utmost  technicality,  and  the 
case  on  appeal  bristles  with  objections  and  exceptions.  We  have  ex-: 
amined  them  with  care  and  find  nothing  which  requires  reversal  of 
the  judgment.  The  trial  took  place  some  five  years  after  the  events 
testified  to.  Naturally  the  recollections  of  many  of  the  witnesses  had 
become  dim,  and  the  court  was  obliged,  from  the  necessities  of  the 
case,  to  freely  permit  the  use  of  papers,  bills,  and  the  like  to  refresh 
the  recollection  of  the  witnesses.  Some  testimony,  no  doubt,  was  ad- 
mitted which,  upon  a  strict  application  of  the  rules,  might  well  have 
been  excluded;  but  in  every  such  case,  so  far  as  our  examination 
shows,  the  same  facts  have  been  proven  by  other  unobjectionable  evi- 
dence. The  verdict  appears  to  have  been  a  just  one,  and  to  have  been 
well  supported  by  the  evidence,  and  we  find  no  errors  of  sufficient  im- 
portance to  compel  a  reversal. 

Consequently,  the  judgment  and  order  appealed  from  are  affirmed, 
with  costs.  All  concur. 


PEOPLE  V.  STAR  CO. 
(Supreme  Court,  Appellate  Divlelon,  First  Department.   December  80,  1909.) 

1.  JUBT  (S  97*) — OOHPETENOT— PBEJUDICE. 

A  Jnror  was  competent  under  the  statute,  where  he  stated  that  be  did 
not  think  any  eTldence  wonid  be  required  to  overcome  any  prejudice  be 
mlR^t  have  against  accused,  and  that  he  did  not  Qilnk  that  he  would  be 
Influenced  thereby;  It  not  being  required  diat  he  ataall  be  poidtlTe  in  the 
matter. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent  Dig.  |  ^ ;  De&  Dig.  1  87.*1 

2.  Cbihinai,  Law  (|  1172*)— Appeal— Habuless  Esbob— E^bob  Favobabi.b 

TO  Complaining  Pabty. 

Error  In  a  charge  which  was  too  fovorable  to  accused  is  not  rewBible. 

[Ed.  Note. — For  other  caaea,  see  Criminal  Law,  Cent  D^  |  8160 ;  Dec. 
Dig.  1 1172.*] 

3.  COBPOBATIONB  (|  fQO*>— CBIHnTAL  LUBIUTT— IlTFBIfT— LiBBL— "HALICE**— 

"Mauciocs." 

Pen.  Code,  §  242.  defines  criminal  libel  as  a  mallcions  publication,  sec- 
tion 244  provides  that  a  pabllcatlon  having  such  tendency  Is  deemed  nm- 
liciouB  if  DO  Jnatlflcatlon  or  excuse  Is  shown,  and  section  718,  subd.  3. 
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proTldes  that  tbe  terms  "malice"  and  "malldons"  each  Import  an  evil  In- 
tent, wlBh,  or  design  to  annc^  or  Injure  another,  field,  that  a  corpora- 
tion may  be  convicted  of  criminal  Ubel ;  the  erll  Intent  of  Ita  agents  who 
published  the  libel  being  attributed  to  It 

[Ba.  Note.— For  othw  cases;  see  Oorporatlons,  Cent  IMg.  1  2144;  Dec 
Dig.  I  529.* 

For  other  definitions,  see  Words  and  Phrases,  toI.  5,  pp.  4286-4304, 

4310;  vol.  8,  pp.  7712,  7713.] 

Appeal  from  Court  of  General  Sessions,  New  York  County. 
The  Star  Company  was  convicted  of  criminal  libel,  and  it  i^)t>cals. 
AfErmcd. 

Argued  before  PATTERSON,  P.  T.,  and  INGRAHAM.  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Clarence  J.  Sheam,  for  appellant. 
Robert  S.  Johnstone,  for  ^e  People. 


SCOTT,  J.  The  defendant,  a  domestic  corporation  printing  and 
publishing  a  daily  newspaper,  appeals  from  a  judgment  of  conviction 
of  the  offense  of  criminsd  libel.  Of  the  libelous  character  of  the  article 
complained  of  and  its  publication  by  defendant  there  can  be  no  ques- 
tion. The  defendant  complains  that  its  challenge  to  one  of  the  jurors 
was  improperly  overruled,  whereby  it  was  compelled  to  resort  to  a 
peremptory  challenge.  The  chief  defect  charged  against  the  juror  ap- 
pears to  be  that  he  was  too  intelligent  and  conscientious.  Notwith- 
standing this,  he  repeatedly  said  that  he  did  not  think  that  it  would  take 
any  evidence  to  overcome  any  prejudice  he  might  have  against  the 
newspaper  published  by  defendant,  that  he  did  not  think  he  would  be 
influenced  tiiereby,  and  that  he  believed  that  he  could  render  a  verdict 
upon  tbe  evidence  alone,  uninfluenced  by  any  feeling.  This  was  suffi- 
cient to  qualify  him  as  a  juror,  and  the  challenge  was  properly  over- 
ruled. "It  is  sufficient  under  the  statute  now  in  force  if  the  juror  be- 
lieves that  his  opinion  will  not  influence  his  verdict,  etc.,  and  it  is  not 
essential  that  he  should  be  positive  upon  the  subject."  People  v.  Ham- 
partjoomian,  196  N.  Y.  77,  89  N.  E.  451. 

The  defendant  also  criticises  a  sentence  in  the  charge,  which  was 
possibly  erroneous,  or  superfluous,  because  there  was  no  evidence  in 
the  case  to  which  it  was  applicable.  But  it  was  distinctly  more  favor- 
able to  the  defendant  than  it  was  entitled  to,  and  therefore  furnishes 
no  ground  for  reversal. 

The  defendant's  chief  contention,  and  the  only  one  requiring  ex- 
tended consideration,  is  that,  being  a  corporation,  and  having  neither 
soul,  conscience,  mind,  or  feeling,  it  is  incapable  of  entertaining  a  mis- 
chievous and  malicious  intent,  which  is  an  essential  element  in  criminal 
libel.  A  criminal  libel  is  defined  by  the  Penal  Code  (under  which  de- 
fendant was  indicted  and  tried)  as  a  "malicious  publication."  Section 
242.   Section  244  of  the  same  Code  provides  that : 

"A  publication  having  the  tenden^  or  effect  mentioned  in  section  242  Is  to 
be  deenwd  mallctons  it  no  Justlflcatlon  or  Kcnse  tberefOT  Is  shown." 
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And  section  718,  subd.  3,  provides  that: 

**Bacli  of  tbe  twins  'malictf  and  'malfclons'  Imports  an  «vll  lutoit,  or  wish, 
or  deslsn  to  vex,  tama^  or  Injure  another  poson." 

The  Court  of  Appeals  has  very  recently  pointed  out  the  develop- 
ment and  evolution  of  the  law  respecting  the  punishment  of  corpora- 
tions for  crimes  involving  the  element  of  intent.  People  v.  Rochester 
Ry.  &  Light  Co.,  195  N.  Y.  102,  88  N.  E.  22.  21  h.  R-  A.  (N.  S.) 
998.  At  one  time  it  was  generally  considered  that  a  corporation  was 
incapable  of  committing  a  crime.  By  slow  degrees,  and  following  upon 
the  extension  of  the  practice  of  organizing  corporations  for  the  pur- 
pose of  avoiding  the  penalties  of  illegal  acts,  the  courts  have  reached 
a  different  conclusion,  until  the  present  rule  has  come  to  be  recognized 
as  that  enunciated  by  Mr.  Bishop  in  his  New  Criminal  Law  (section 
417)  as  follows : 

"But  within  the  si^ere  of  Its  corporate  capacity,  and  to  an  undefined  ex- 
tent beyond,  whenever  It  assumes  to  act  as  a  corporation,  It  has  tbe  same  ca- 
pabilities of  criminal  intent  and  of  act — In  other  words,  of  crime — as  an  in- 
dividual man  sustaining  to  tbe  thing  the  like  relations.  *  *  *  Some  have 
stumbled  on  the  seeming  impossibility  ot  the  artificial  and  soulless  beinir> 
called  a  corporation,  having  an  evil  mind  or  criminal  Intent  *  *  •  But 
the  author  explained  In  another  work  that,  since  a  corporation  acts  by  Its 
(^ceis  and  agmts,  ibeit  purposes,  motives,  and  Intent  axe  just  as  much  thosa 
.of  the  corporation  as  are  things  done." 

It  was  recently  said  by  the  Supreme  Court  of  the  United  States: 

**It  Is  tme  that  there  are  some  crimes,  whldi  in  thetr  nature  cannot  be  com- 
mitted by  corporations.  But  there  is  a  large  class  of  offenses  *  •  * 
wherein  the  crime  consists  In  purposely  doing  things  prohibited  by  statute. 
In  that  class  of  crimes  we  see  no  good  reason  why  corporations  may  not  be 
h^  responsible  for  and  charged  with  the  knowledge  and  purpose  of  their 
agents,  acting  within  the  authority  conferred  upon  them."  N.  T.  Cen.  ft  Hud- 
son B.  B.  B.  Go.  v.  United  States,  212  U.  S.  461,  29  Sup.  Ct  801,  58  L.  Ed. 
618. 

Nothin^r  is  more  common  than  the  rendition  of  verdicts  for  punitive 
damages  m  civil  actions  for  libel,  which  implies  a  publication  inspired 
actual  malice.  It  is  true  that  such  malice  is  often  inferred  from 
gross  carelessness  or  other  circumstances ;  but  the  inference  must  be 
that  actual  malice  existed.  Hence  such  verdicts  are  to  be  sustained  on- 
ly upon  the  presumption  that  the  offending  corporation  was  capable  of 
entertaining  and  being  charged  with  actual  malice.  So,  also,  the  Su- 
preme Court  of  Massachusetts,  in  holding  that  a  corporation  might  be 
held  guilty  of  a  criminal  contempt,  said : 

"We  think  that  a  corporation  may  be  liable  criminally  for  certain  offenses 
of  which  a  specific  Intent  may  be  a  necessary  element  There  Is  no  more  dif- 
ficulty in  Imputing  to  a  corporation  a  specific  Intent  in  criminal  proceedings 
than  Id  civil."  Telegram  News  Co.  v.  Commonwealth,  172  Mass.  2M-297,  52 
N.  B.  440,  44  L.  B.  A.  ISO.  70  Am.  SL  Bep.  280. 

To  the  same  effect  is  United  States  v.  MacAndrews  &  Forbes  Co. 
(C.  C.)  149  Fed.  823. 

We  find  no  difficulty,  therefore,  in  holding  that  a  corporation  may  be 
indicted  for  and  convicted  of  the  crime  of  criminal  libel ;  the  evil  intent 
of  its  agents  who  write  and  print  the  libel  being  attributable  to  it 

The  judgment  of  conviction  is  affirmed.  All  concur. 
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CHARLES  LEHMAN-CHARLEY  T.  BARTLETT  et  aL 
(Snpreme  Gonrt,  Appellate  Division,  Flrat  D^rtmoit   Decraatwr  1900.) 

1.  COBFOBATTON0  ^  80*)— SALB  OF  PRSTEBBBD  aiOOX— IfXSlEADina  FBOflPIO- 

TUS. 

Statements  In  a  prospectus  InTlting  the  purchase  of  preferred  Bto<!fc  in 
a  cold  storage  company  held  misleading  and  contrived  to  conT^  the  telse 
imprerslon  that  the  company  bad  acqolred  title  to  land  at  a  net  cost  of 
9^,000.  entitling  a  pnr^aser  at  stock  to  rescind  his  sabscrlptioD,  and 
recover  the  amount  paid  thereon. 

IBd.  Note.— F<ff  other  cases,  see  Corporations,  Gent  Vlg.  |  2S6;  Dec. 
Dig.  S  SO-*] 

2.  CORPOSATIOHS  (I  80*) — PUBGHABI  OF  STOCK— BlGBT  TO  BHCIND  AITD  RB- 

covKB  Monet  Back  Theretob. 

The  right  to  rescind  a  purchase  of  stock  for  false  and  fraudulent  state- 
ments inducing  it  and  recover  back  the  money  paid  therefor  is  unaffected 
by  a  subsequent  change  in  the  Mmdition  of  the  corporation  which  would 
make  the  statements  true. 

[Ed.  Note.— For  other  casw,  we  Corporations,  Cent  Dig.  |  264;  Dec. 

Dig.  s  8a*i 

&  COBPOBATIOIfS  (I  335*)— PUBOHABB  OF  STOCK— FaXA  PBOSPBCTOe-LZABIL- 

nr  OF  DiBECTOB. 

A  director  who  knowingly  issues  or  sanctions  the  circulation  of  a  false 
pro8i>ectus  containing  untrue  statements  of  material  facts,  the  natural 
tendency  of  which  is  to  deceive  and  mislead  the  community  and  induce 
the  public  to  purchase  stock  Is  responsible  to  those  who  are  Injured 
thereby. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  8  1463 ;  Dec; 
Dig.  S  335.*] 

4.  CORPOBATIONS  (S  80*)— PUBOHASE  OF  StOOK— SUIT  FOB  RESCISSION— RELIEF 
TO  BE  AWAXDCD. 

Where  the  complaint  In  a  suit  against  a  corporation  and  directors  to 
rescind  a  purchase  of  stock  and  recover  back  the  amount  paid  thertfor, 
averred  false  representations  and  rescission,  and  demandted  recovery  from 
defendants  of  the  amount  paid,  plaintiff,  being  Justified  in  rescinding  the 
purchase,  was  entitled  to  recover  from  the  corporation  the  money  he  had 
paid,  and  from  the  individual  defendants  any  damage  sustained  In  con- 
sequence of  their  fraud,  but  he  was  not  entitled  to  a  Hen  on  real  prc^iertj 
bought  with  the  proceeds  of  the  sale  of  stock  to  him  and  others. 

[Ed.  Not& — For  other  cases,  see  Corporations,  Oent  Dig.  |  264 ;  Dea 
Dig.  {  80.*] 

&  COBPOBATIONB  f%  80*)— PuBOHASB  OF  StOOK— AOTIOll  FOB  RESasSIOir- PAS- 
TIES. 

A  corporation  to  which  money  was  paid  for  stock  and  directors  whose 
false  representations  Induced  its  purchase  and  payment  of  money  to  the 
•    corporation  can  be  joined  in  one  action  to  rescind  the  purchase  and  re- 
cover back  the  money  paid;  the  Individual  def aidants  being  liable  tor  the 
amount  fliereof. 

[Ed.  Note.— For  other  casea,  see  Corporations,  Cmt  Dig.  i  264 ;  Dec.  Dig. 
I  80.] 

Scott,  J.,  dissenting. 

Appeal  frwn  Special  Term,  New  York  County, 

Action  1^  Charles  Lehman-Charley  against  John  R.  Bartlett  and 
others.  From  a  judgment  for  plaintifiF,  defendants  appeal.  Modified 
and  affirmed. 

•Tor  vOm  eaiN  SM  mbm  topic  ft  |  innan  to  Dm.  ft  Am.  Diss.  IMT  to  date,  ft  Rip'r  Intans 
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KigueAb^^Ore  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
UN,  C\.K^KE,  and  SCOTT,  JJ. 

Wm.  G.  Peckham,  for  appellants  Tubby  and  De  Selding. 
Gould  &  Wilkie,  for  appellants  Bartlett  and  Reade-Duane  Cold  Stor- 
age Co. 

Howard  Taylor,  for  respondent 

.  INGRAHAM,  J.  The  action  was  brought  to  rescind  a  purchase  of 
stock  of  the  Reade-Duane  Cold  Storage  Company,  defendant,  and  to  re- 
cover from  the  defendants  the  amount  paid  for  the  stock  based  upon 
fraudulent  statements  in  a  circular  alleged  to  have  been  issued  by  the 
defendants,  and  upon  which  the  plaintiff  relied  in  making  the  purchase. 
The  complaint  alleges  that  on  about  September  14, 1905,  the  individual 
defendants,  being  then  directors  of  the  defendant  corporation,  prepared 
for  general  circmation  and  with  the  intent  that  it  should  be  distributed 
among  the  public  a  certain  prospectus  or  circular  purporting  to  be  is- 
sued by  them,  and  containing  representations  that  "the  company  has 
purchased  the  block  of  land  bounded  by  West,  Duane,  Washington, 
and  Reade  streets,  in  the  borough  of  Manhattan,  New  York  City. 
270x70  feet,  containing  about  18,900  square  feet.  The  title  to  the 
property  is  insured  by  the  Title  Guarantee  &  Trust  Company  of  New 
York.  *  *  *  Net  cost  of  land  $550,000,"  and  that  there  was  of- 
fered for  sale  a  limited  amount  of  the  preferred  stock  of  the  company 
at  par  together  with  a  bonus  of  common  stock;  that  this  circular  was 
sent  by  the  defendant  Bartlett  to  one  Gustave  Rives  in  Paris,  France, 
with  a  letter  stating  that  he  had  organized  the  corporation;  that  he 
inclosed  copies  of  a  circular  describing  its  business  location  and  earn- 
ing power,  and  offered  Mr.  Rives  the  privily  to  subscnbe  $5,000  or 
$10,000  or  mor<e  for  himself  and  his  friends  under  the  conditions  named 
in  the  circular  letter;  that  the  company  was  legally  and  well  oi^nized, 
and  that  everything  connected  with  the  business  as  stated  was  true 
and  the  figures  given  were  safe  and  conservative ;  that  a  copy  of  this 
circular  and  letter  was  given  by  Rives  to  the  plaintiff,  who  believed  the 
statements  contained  in  said  circular  and  letter,  and  relied  thereon,  and 
was  thereby  induced  to  and  did  on  October  1, 1906,  pay  to  Bartlett  $20,- 
000  in  acceptance  of  the  offer  of  200  shares  of  the  preferred  stock  of  the 
company  at  par  with  an  equal  amount  of  common  stock  as  a  bonus; 
that  shortly  thereafter  the  plaintiff  received  through  Rives  certificates 
of  stock  in  the  defendant  company  amounting  to  $20,000  par  value 
preferred  stock  and  $20,000  par  value  common  stock ;  that  the  state- 
ments contained  in  the  said  prospectus  and  in  the  said  letter  were  false ; 
that  the  company  at  the  time  had  not  purchased  any  land  at  all  and  had 
not  paid  $550,000  or  any  other  sum  for  the  same ;  that  the  title  to  its 
property  had  not  been  insured  by  the  Title  Guarantee  &  Trust  Compa- 
ny of  New  York  or  any  other  company  or  person ;  that,  after  the  de- 
fendant tmd  received  from  the  plamtiff  the  $20,000  and  $5,000  from 
Rives,  they  purchased  in  the  name  of  the  defendant  company  an  equity 
of  redemption  in  the  block  of  land  subject  to  a  mortgage  of  $454,000, 
with  the  usual  charge  of  scienter  and  offer  to  return  the  stock  and  dis- 
affirming the  purchase.   The  answer  seems  to  admit  the  purchase  of 
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the  stock  by  the  plaintiff,  but  denies  the  other  material  allegations  of 
the  complaint. 

Upon  the  trial  the  court  found  that  in  August,  1906,  the  defendants 
Bartlett,  De  Selding,  and  Tubby,  together  with  one  Hill,  prepared  and 
issued  for  general  circulation  with  the  intent  that  it  should  be  distrib- 
uted among  the  investing  public  for  the  purpose  of  inviting  subscrip- 
tions and  raising  money  a  certain  circular  bearing  their  names,  which 
contained  representations  that  the  defendant  corporation  had  pur- 
chased a  certain  block  of  land  in  the  borough  of  Manhattan,  thereafter 
described;  that  the  title  thereto  had  been  insured  by  a  title  company, 
and  that  the  land  had  cost  the  company  net  $550,000;  that  upon  this 
land  the  company  proposed  to  erect  a  cold  storage  building  and  con- 
duct a  cold  storage  business  thereon;  that  the  circular  further  stated 
that  a  limited  amount  of  the  company's  preferred  stock  was  offered  at 
par  with  a  bonus  of  an  equal  amount  of  paid  up  common  stock,  and 
subscriptions  thereunder  were  invited  at  once;  that  these  circulars 
were  sent  to  Paris  and  one  of  them  reached  the  plaintiff ;  that  he  be- 
lieved the  representations  therein  contained  and  set  forth  to  be  true, 
and  in  reliance  thereon  and  in  good  faith,  in  ignorance  of  the  true  facts, 
he  paid  on  September  39,  1906,  $30,000,  to  the  defendant  corporation, 
and  received  in  exchange  200  shares  of  preferred  stock  and  200  shares 
of  common  stock  of  said  company;  that  the  defendants  Bartlett,  De 
Selding,  Hill,  Tubby,  and  the  corporation  knew  when  the  circular  was 
prepare(^  or  sent  out,  or  at  the  time  when  the  plaintiff  subscribed  for 
the  stock  and  paid  his  money,  that  the  company  had  not  at  these  times 
acquired  the  title  and  the  land  had  not  cost  the  company  net  $550,000, 
or  any  other  sum;  that,  after  the  plaintiff's  money  was  received,  it 
was  used  by  the  defendants  with  other  sums  in  purchasing  in  October, 
1906,  the  block  of  land  in  question,  title  being  taken  in  the  name  of  the 
defendant  company ;  that  the  contract  price  for  this  block  of  land  was 
$550,000,  and  it  was  purchased  subject  to  mortgages  of  $454,000,  the 
difference  being  paid  in  cash;  that  said  equity  of  redemption,  together 
with  some  smsul  amount  of  rentals  accruing  therefrom,  is  the  only  as- 
set wfiich  the  company  has  or  ever  has  had  since  the  property  was 
purchased;  that  the  plaintiff  was  deceived  and  injured  by  the  defend- 
ants, except  Peet,  through  the  false  representations  set  forth  in  the 
circular,  and  as  a  conclusion  of  law  that  the  defendants  Bartlett,  De 
Selding,  Tubby,  and  the  corporation  defrauded  the  plaintiff,  causing 
him  thereby  to  pay  out  $30,000  on  September  29,  1906,  and  judgment 
was  directed  that  tiie  sale  to  the  plaintiff  of  the  200  shares  of  preferred 
stock  and  200  shares  of  common  stock  of  the  company  be  rescinded  and 
declared  null  and  void,  that  the  defendant  corporation  repay  to  the 
plaintiff  the  sum  of  $30,000,  with  interest,  that  plaintiff  be  declared  to 
have  a  lien  on  the  right,  title,  and  interest  of  the  defendant  corporation 
in  the  premises,  allowing  the  plaintiff  to  apply  at  the  foot  of  the  judg- 
ment for  the  appointment  of  a  receiver  of  the  real  property  and  for  an 
order  directing  its  sale,  and  out  of  the  proceeds  of  such  sale  the  receiver 
was  to  pay  to  the  plaintiff  $23,533.51,  and  that  the  defendants  Bartlett, 
De  Selding,  and  Tubby  pay  the  amount  of  any  deficiency  that  should 
arise  upon  the  sale.  Judgment  was  entered  in  a<xordance  with  this  de- 
cisi<Mi. 
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The  court  also  found  at  the  request  of  the  defendants  that  on  March 
14,  1906,  the  defendant  Bartlett  made  a  contract  with  one  Roche  for 

the  purchase  of  the  premises  in  question  for  the  sum  of  $550,000, 
payable  $10  on  the  signing  of  the  contract,  $24,990  on  or  before  April 
13,  1906,  $175,000  on  or  before  July  12,  1906,  and  $350,000  to  be  se- 
cured by  a  purchase-money  mortgage  upon  the  property,  the  deed  to 
be  delivered  on  July  12,  1906;  that  on  July  12,  1906,  the  defendant 
Bartlett  and  the  owner  of  the  property  entered  into  a  supplemental 
agreement  extending  the  time  for  the  completion  of  the  contract  to 
September  10,  1906,  axid  that  the  time  to  complete  the  contract  was 
further  extended  until  October  10,  1906 ;  that  prior  to  July  12,  1906, 
Bartlett  had  paid  to  the  vendor  $25,010  on  account  of  this  purchase ; 
that  on  June  8,  1906,  the  defendant  corporation  was  organized,  and  on 
June  11, 1906,  Bartlett  conveyed  to  the  company  his  interest  in  the  con- 
tract between  himself  and  the  owner  of  the  property;  that  subsequent- 
ly the  vendor  agreed  that  he  would  convey  the  property  to  the  corpora- 
tion on  the  payment  of  $100,000  in  cash,  instead  of  $200,000,  as  re- 
quired by  the  first  agreement,  and  on  October  8,  1906,  this  $100,000 
cash  was  paid  and  the  deed  delivered;  that  the  property  was  conveyed 
subject  to  a  mortgage  of  $271,000,  and  Bartlett,  to  whom  the  property 
was  conveyed,  executed  a  second  mortgage  for  $183,000,  and  on  the 
same  day  Bartlett  conveyed  the  property  to  the  company  subject  to 
those  mortgages ;  that  at  the  same  time  the  Lawyers'  Title  Insurance 
Company  insured  the  title  to  the  property;  that  all  the  m6ney  paid 
for  this  property  was  collected  from  subscribers  to  the  capital  stock  of 
the  defendant  corporation;  that  the  plaintiff,  relying  upon  the  pros- 
pectus and  circular,  understood  it  to  aver  that  the  defendant  had  paid 
the  full  price  of  $550,000  for  the  land  described,  and  that  it  held  the 
land  free  and  clear. 

Upon  the  trial  plaintiff  testified  that  he  was  shown  this  circular  of 
which  a  copy  was  introduced  in  evidence  by  Rives  in  Paris,  and  also  a 
letter  from  Bartlett  to  Rives ;  that  he  believed  what  was  stated  in  the 
letter  and  circular  to  be  true  and  relied  on  the  same  in  making  the  pur- 
chase; that  he  relied  particularly  upon  the  statement  in  the  circular 
that  the  company  had  purchased  the  land,  and  that  the  net  cost  of  the 
land  was  $550,000;  that  they  then  owned  the  property  and  had  already 
purchased  it ;  that  they  proposed  to  raise  $1,000,000  by  a  first  mort- 
gage on  the  land ;  that  plaintiff  knew  it  was  impossible  to  raise  $1,000,- 
000  by  first  mortgage  on  the  land  if  the  land  was  not  purchased  or  if 
there  was  any  other  mortgage  on  it;  that  plaintiff  understood  that  the 
corporation  had  purchased  the  property,  owned  it,  and  had  paid  for  it 
the  sum  of  $550,000.  Mr.  Roche,  the  owner  of  the  property  who  con- 
veyed it  to  the  corporation,  testified  that  on  March  14th  he  made  a  con- 
tract to  sell  the  property  to  Bartlett,  and  received  $10  on  account  of  the 
purdiase  price.  On  March  30th  he  received  $7,000.  On  April  13th  he 
received  $5,000.  On  March  30th  he  received  a  promisso^  note  for 
$8,000,  which  was  met  at  maturity.  On  April  13tti  he  received  a  note 
for  the  balance  of  the  first  $25,000  to  be  paid  on  account  of  the  prop- 
erty which  was  paid  on  June  15th  by  the  defendant  corporation.  On 
July  12th  he  received  $15,000  more  from  the  defendant  corporation. 
On  October  8th  he  received  a  check  for  $60,000  from  the  defendant 


Digitized  by  Google 


Sup.Ct.)  CHARLES  LXHHAN-OHARLBT  T.  BARTUBIT. 


605 


corporation,  and  then  conveyed  the  property  to  Bartlett,  who  subse- 
quently conveyed  it  to  the  defendant  corporation.  He  had  executed  an 
agreement  to  convey  the  property  to  Bartlett,  by  which  he  agreed  to 
convey  the  property  on  July  12,  1906,  upon  the  payment  of  $25,000 
in  cash  before  the  13th  of  April,  1906,  which  had  I>een  paid,  and  $175,- 
000  in  cash  before  July  12th,  when  the  deed  was  to  be  delivered.  So 
far  as  appears  at  the  time  of  the  making  and  sending  of  this  circular  to 
the  plaintiff,  this  defendant  corporation  had  no  assets  except  this  con- 
tract upon  which  it  had  been  paid  $25,000.  The  contract  with  Roche 
for  the  purchase  of  this  real  property  upon  which  had  been  paid  $25,000 
and  upon  which  a  payment  of  $275,000  was  required  to  be  made  before 
the  10th  of  September,  1906,  had  been  assigned  to  the  defendant  and 
for  an  assignment  of  this  contract  it  had  issued  to  the  defendant  Bart- 
lett common  stock  of  the  par  value  of  $1,500,000,  and  preferred  stodc 
to  the  value  of  $75,000. 

This  being  the  situation,  the  officers  and  directors  of  this  company 
prepared  the  circular  which  was  sent  to  the  plaintiff,  and  upon  the  faith 
of  which  he  made  this  investment  in  the  stock  of  the  company.  The 
printed  date  upon  this  circular  was  August  1, 1906,  but  in  the  copy  sent 
to  the  plaintiff  that  was  stricken  out,  and  September  14th  written  in. 
The  circular  recited  that  the  defendant  corporation  was  oi^anized  un- 
der the  laws  of  the  state  of  New  York  with  an  authorized  capital  stock 
of  $2,600,000  of  which  $1,000,000  was  6  per  cent,  preferred  stock  and 
$1,500,000  common  stock.  When  this  circular  was  issued  by  defend- 
ant, the  whole  amount  of  the  common  stock  and  $75,000  par  value  of 
the  preferred  stock  had  been  issued  to  Bartlett  for  the  contract  to  pur- 
chase the  real  property  for  $550,000  upon  which  had  been  paid  $25,000. 
The  company,  therefore,  had  no  common  stock  to  give  away  to  sub- 
scribers to  the  preferred  stock,  except  such  as  Bartlett  contributed. 
The  circular  then  says : 

"The  company  has  purchased  the  block  of  land  bounded  by  West,  Dnane, 
Washington,  and  Reade  streets,  la  the  borough  of  Manhattan.  New  York  City. 
270x70  feet,  containing  about  18.900  square  feet.  The  title  to  the  property  1» 
Insured  by  the  TiUe  Guarantee  and  Tnut  Cranpany  of  New  Toik." 

The  business  which  the  defendant  corporation  proposed  to  engage 
in  was  stated.  It  was  also  stated  that  on  this  block  of  land  will  be 
erected  a  steel  frame  structure  of  14  stories  and  basement  containing 
the  necessary  machinery,  equipment,  and  insulation  to  furnish  cold 
stora|^  in  the  upper  stories  and  basement.  Under  the  head  of  "Cost" 
the  circular  said: 

"Net  cost  of  land,  $500,000.  The  cost  of  bnlldtng,  folly  equipped  and  ready 
for  business.  Including  carrying  charges  during  period  of  construction,  wllk 
not  exceed,  fl.200^000,  office,  legal,  o^anlzation  and  administration  expenses, 
including  working  capital,  $100,00a  (total)  fl^OO^OOO.  Of  this  amolint  It  is 
planned  to  raise  by  flnt  mortgage.  $l.O00.O00i  And  from  tbe  sale  of  pr^erred 
stock  at  par,  $860,000.  (total)  $1,8S0,000.  The  common  stock  will  be  dls- 
trlbnted  In  part  to  subscribers  to  the  preferred  stodi.  under  the  plan  out- 
lined below,  and  the  remainder  to  Mr.  Bartlett  and  associated  in  payment  for 
their  interest  In  the  property  and  in  the.  various  contracts  leases  and  agree- 
ments made  by  them  and  for  the  organization  and  development  of  the  buai- 
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And  the  circular  then  said : 

"A  limited  amount  of  the  preferred  stock  of  tills  comiwiir  1>  offend  at  par 
with  an  equal  amount  oi  paid  up  common  sto<*  aa  a  bonoa." 

And  it  was  signed  by  the  corporation,  "J*      Bartlett,  President." 

From  this  circular  the  plaintiff  swears  that  he  was  given  to  under- 
stand that  the  company  had  purchased  this  property  at  a  net  cost  of 
$550,000  and  owned  the  property  free  from  incumbrances,  the  cost  of 
which  had  been  defrayed  from  the  sale  of  the  preferred  stock,  and 
that  the  company  still  had  a  limited  amount  of  preferred  stock  for  sale 
which  was  offered  him  at  par,  200  shares  of  which  he  purchased  for 
which  he  paid  $20,000. 

I  think,  taking  this  circular  as  a  whole,  that  the  plaintiff  was  justified 
in  this  assumption.  In  the  first  place,  there  is  a  marked  distinction 
in  the  circular  between  what  has  been  done  and  what  the  company 
contemplated  doing.  The  land  had  been  purchased,  the  title  had  been 
insured  by  a  title  insurance  company,  and  it  was  proposed  to  erect 
a  building  upon  this  land.  The  net  cost  of  the  land  was  stated  to  be 
$550,000.  I  think  any  one  reading  such  a  statement  would  be  justi- 
fied in  assuming  that  the  defendant  company  had  paid  that  cost  of 
$550,000  and  owned  the  land,  title  to  which  had  been  insured  by  a  ti- 
tle insurance  company.  Assuming  that  it  had  been  the  intention  of 
these  defendants  to  make  a  full  and  frank  disclosure  of  the  situation 
at  the  time  this  circular  was  sent  to  the  plaintiff,  it  would  have  been 
as  follows:  We  have  a  contract  to  purchase  this  block  of  land  for 
$550,000,  upon  which  $25,000  has  been  paid,  and  the  balance  we  are 
required  to  pay  by  tsdcing  the  property  subject  to  a  mortgage  of 
$275,000,  giving  back  a  purchase-money  mortgage  for  $183,W)0,  and 
the  balance  to  l«  paid  in  cash  on  or  before  October  10, 1906.  To  pur- 
chase this  contract  upon  which  $25,000  has  been  paid  we  have  issued 
our  stock  to  the  par  value  of  $1,575,000.  Would  not  that  have  been 
an  entirely  different  statement  from  that  contained  in  the  circular? 
In  the  first  place,  the  net  cost  of  the  property  to  the  corporation  would 
be  when  it  acquired  title  $1,525,000  in  stock  of  the  company  and 
$525,000  to  be  paid  when  the  deed  was  delivered.  In  the  .second 
place,  the  company  had  nothing  but  a  contract  to  purchase  upon  which 
$25,000  of  the  $550,000  had  been  paid,  instead  of  the  property  at  the 
net  cost  of  $550,000.  It  is  quite  true  that  the  circular  nowhere  ex- 
pressly states  that  the  company  had  acquired  title  to  the  property,  or 
that  it  paid  this  net  cost  of  $550,000;  but  I  think  the  circular  was 
drawn  with  the  expectation  that  those  facts  would  be  assumed  to  ex- 
ist, and  that  any  one  reading  the  circular,  especially  those  not  familiar 
with  the  methods  adopted  by  promoters  of  these  corporations,  would 
fairly  assume  that  it  was  intended  to  convey  to  them  the  information 
that  the  company  had  purchased  this  property,  and  had  paid  the  net 
cost  of  $550,000  in  acquiring  title  to  it.  And  this  conclusion  would 
be  confirmed  by  the  statement  that  a  limited  amount  of  this  preferred 
stock  was  not  offered  for  sale.  There  is  nothing  at  all  inconsistent 
with  this  conclusion  in  the  statement  as  to  the  means  by  whidi  the 
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money  necessair  to  enable  the  company  to  prosecute  its  business  was 
to  be  secured.  It  was  stated  that  of  this  amount  it  was  planned  to  raise 
by  first  mortgage  $1,000,000  and  from  the  sale  of  the  preferred  stock 
at  par  $850,000.  This,  it  seems  to  me,  was  a  statement  of  the  securi- 
ties of  the  corporation  from  the  sale  of  which  the  cost  of  the  land  that 
had  been  acquired,  and  how  the  cost  of  a  building  which  the  company 
proposed  to  erect,  and  the  expenses,  including  working  capital,  was 
to  be  secured.  And  the  company  then  said  that  the  common  stock 
would  be  distributed  in  part  to  subscribers  to  the  preferred  stock,  when, 
in  fact,  all  the  common  stock  had  been  issued  to  Bartlett  for  his  in- 
terest in  the  contract.  I  think  on  its  face  that  this  circular  was  most 
misleading,  and  was  contrived  to  induce  subscriptions  to  the  preferred 
stock,  that  it  was  intended  to  and  did  convey  the  impression  that  the 
company  had  acquired  the  land  at  a  net  cost  of  $550,000,  and  that 
the  company  offered  a  limited  amount  of  preferred  stodc  for  the 
purpose  of  providing  for  the  necessary  expenses  in  erecting  the  build- 
ing and  carrying  out  the  scheme  outlined. 

Bartlett  was  not  one  of  the  original  incorporators  of  the  company, 
although  it  would  appear  that  he  was  the  one  that  had  origjinally  de- 
vised the  scheme.  After  the  company  was  incorporated,  the  directors 
named  in  the  certificate  of  incorporation  met  on  June  11,  1906.  The 
defendant  De  Selding  was  then  elected  treasurer  and  a  Mr.  Peet  sec- 
retary. At  that  meeting  Peck  resigned  as  president  and  Bartlett  was 
elected  president  of  the  company  and  director  in  place  of  Peck.  De 
Selding  then  resigned  as  treasurer,  and  Bartlett  was  made  treasurer 
as  well  as  president.  At  the  end  of  that  meeting  the  directors  were 
Bartlett.  De  Selding,  Peet,  Hill,  and  Tubby!  Bartlett  testified  that 
he  originally  drafted  the  circular  some  time  in  July,  and  submitted  it 
to  the  directors  and  afterwards  to  the  counsel  for  the  company,  that 
corrections  were  ^en  made  in  the  draft  by  the  defendants  and  Bart- 
lett tc^ether;  and  finally,  after  this  correction  by  the  defendants,  it 
was  printed.  This  all  took  place  in  July.  The  defendant  De  Selding, 
besides  being  a  director,  was  in  actual  charge  of  the  property  as  agent 
for  the»collection  of  rents.  Bartlett  received  this  $20,000  from  the 
plaintiff  through  Rives  of  Riris,  and  paid  it  to  the  defendant  cor- 
poration. There  had  been  subscriptions  to  the  preferred  stock  of  the 
company  aggregating  $31,500  during  June  and  July.  None  of  the 
individual  defendants  denied  the  testimony  of  Bartlett  as  to  their  con- 
nection with  this  circular,  and  I  think  it  clear  that  thev  are  all  respon- 
sible for  its  terms  and  die  representations  made.  The  fact  that  al- 
though tiiese  representations  may  be  said  to  be  untrue  at  the  time  they 
were  made  the  subsequent  acquisition  of  title  by  the  defendant  made 
them  true  would  not  help  the  defendant  in  this  case,  for  the  action  is 
to  rescind  the  purchase  on  the  ground  that  the  statements  which  in- 
duced it  were  false  and  fraudulent  when  made.  It  may  be  that,  if  the 
action  was  to  recover  for  damages  for  fraudulent  misrepresentations, 
there  would  be  some  foundation  for  the  claim  that  the  subsequent 
acquisition  of  the  property  would  reduce  the  plaintiff's  damages;  but, 
upon  the  discovery  of  the  fraud,  the  plaintiff  had  a  right  to  rescind 
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the  purchase  of  the  stock  and  get  back  his  money,  and,  if  the  circular 
contained  fraudulent  misrepresentations  as  to  the  condition  of  the 
company  at  the  time  it  was  issued  and  received  by  the  plaintiff,  the 
plaintiff  clearly  had  the  right  to  rescind  the  o>ntract,  and  recover  his 
money.  It  is  settled  in  this  state  that  a  director  who  knowingly  is- 
sues or  sanctions  the  circulation  of  a  false  prospectus  containing  un- 
true statements  of  material  facts,  the  natural  tendency  of  which  is  to 
deceive  and  mislead  the  community  and  induce  the  public  to  purchase 
the  stock,  is  responsible  to  those  who  are  injured  thereby.  Morgan  v. 
Skiddy,  62  N.  Y.  319 ;  Brackett  v.  Griswold,  112  N.  Y.  454,  20  N. 
E,  376;  Coursey  v.  Morton,  133  N.  Y.  556,  30  N.  E.  231;  Lambert 
V.  Elmendorf,  124  App.  Div.  758, 109  N.  Y.  Supp.  574. 

There  was  one  question  which  was  not  raised  by  the  defendants 
which  suggested  itself  to  me,  and  that  is  as  to  whether  the  allegations 
of  the  complaint  entitled  plaintiff  to  any  more  than  a  rescission  of  the 
contract  of  sale  and  a  recovery  back  of  the  amount  that  he  paid.  The 
OMnplaint  sets  out  the  false  representations  and  rescission,  and  de- 
mands the  recovery  from  the  defendants  the  amount  that  was  paid. 
The  judgment  directed  is  that  the  defendant  corporation  which  has 
received  the  money  repay  the  plaintiff  what  he  paid  for  the  stock, 
plaintiff  to  have  a  lien  upon  the  land  for  the  amount,  and  the  other 
defendants  are  held  liable  for  any  deficiency.  The  plaintiff,  being 
justified  in  rescinding  the  purchase  of  the  stock,  was  entitled  to  re- 
cover from  the  defendant  corporation  the  money  that  he  had  paid.  He 
was  also  entitled  to  recover  from  the  individual  defendants  who  were 
responsible  for  the  circular  any  damage  that  he  sustained  in  conse- 
quence of  this  fraud.  This,  I  think,  was  the  extent  to  which  the  judg- 
ment should  go.  Both  the  corporation  to  which  the  money  had  been 
paid  and  the  individual  defendants  whose  false  jcepresentations  in- 
duced the  purchase  of  the  stock  and  the  payment  of  the  money  by 
the  plaintiff  to  the  corporation  could  be  joined  in  one  action,  the  in- 
dividual defendants  to  be  liable  for  the  amount  that  the  plaintiff  had 
paid  to  the  corporation.  Mack  v.  Latta,  178  N,  Y,  626,  71  N.  E.  97, 
67  L.  R.  A.  126.  I  do  not  think,  however,  that  the  plaintiff  is  enti-» 
tied  to  a  Hen  upon  the  real  property  for  the  amount  of  the  recovery. 
It  is  undisputed  that  other  preferred  stock  was  sold,  and  it  wouJd 
seem  that  all  the  money  that  went  to  make  the  last  payments  made 
on  account  of  the  purchase  of  the  property  was  the  proceeds  of  the 
sale  of  preferred  stock.  The  other  holders  of  preferred  stock  who 
furnished  the  balance  of  the  monei^  necessary  to  acquire  title  to  the 
property  are  not  parties  to  the  action,  'and  their  right  to  participate 
in  the  amount  that  this  property  is  worth  over  and  above  the  mort- 
gages should  not  be  destroyed  without  giving  them  an  opportunity  to 
be  heard. 

We  think,  therefore,  that  the  judgment  appealed  from  should  be 
modified  by  directing  a  cancellation  of  the  purchase  of  stock  by  the 
plaintiff,  a  judgment  against  the  defendant  corporation  and  the  in- 
dividual deien&nts  for  the  amount  due  to  the  plaintiff  with  interest^ 
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«nth  costs  against  all  the  defendants,  and  the  judgment,  as  so  modified, 
is  affirmed,  with  costs  to  the  plaintiff. 

PATTERSON,  P.  J.,  and  LAUGHLIN  and  CLARKE,  JJ.,  concur. 

SCOTT,  J.  (dissenting).  This  action  is  brought  by  the  plaintiflf 
to  rescind  a  subscription  of  $20,000  to  the  preferred  stock  of  the  de- 
fendant corporation,  and  to  recover  the  amount- of  such  subscripti(Hi 
from  the  corporation  and  the  individual  defendants,  who  were  its  di- 
rectors and  who  signed  a  prospectus  which  induced  plaintiif  to  sub- 
scribe, and  which  he  now  says  contained  fraudulent  misrepresenta- 
tions. The  complaint  asks,  and  the  judgment  has  awarded  plaintiff, 
a  lien  on  the  property  of  the  company  for  the  amount  of  his  subscrip- 
tion. We  are  all  agreed  that  he  is  not  entitled  to  such  a  lien,  and  the 
case  therefore  resolves  itself  into  one  for  the  recovery  of  damages 
for  false  representations.  The  individual  defendants  oi^^ized  the 
•defendant  corporation  for  the  purpose  of  erecting  and  maintaining  a 
cold  storage  warehouse  in  the  city  of  New  York.  The  defendant 
Bartlett  was  the  active  promoter  of  the  enterprise ;  the  defendant  De 
Selding  being  a  real  estate  agent,  and  the  defendant  Tubby  an  ar- 
-chitect.  The  defendant  Bartlett,  having  found  a  plot  of  land  which 
he  deemed  suitable,  made  a  contract  to  purchase  it  from  the  owner, 
•one  Roche,  for  the  sum  of  $550,000.  This  contract  was  executed  on 
March  14,  1906,  and  provided  that  title  should  pass  on  July  12,  1906, 
$300,000  to  be  paid  in  cash  and  the  balance,  $350,000,  to  remain  on 
l»ond  and  mortgage.  The  defendant  corporation  was  incorporated  on 
June  8,  1906,  and  on  June  11,  1906,  Bartlett  assigned  to  it  his  contract 
with  Roche  and  all  his  interest  in  the  property.  On  July  12,  1906, 
the  time  for  closing  title  was  extended  to  September  10,  1906,  and 
Roche  prcMiiised  to  further  extend  it  if  necessary.  Roche  also  agreed 
-to  a  reduction  o^  the  amount  to  be  paid  in  cash.  Finally  title  was 
passed  on  October  8,  1906,  $60,000  being  paid  in  cash,  and  the  balance 
by  the  assumption  of  a  mortgage  then  on  the  property,  and  the  plac- 
ing thereon  of  a  further  mortgage.  Bartlett  himself  took  the  deed 
of  the  property  and  executed  the  bond  and  mortgage,  and  simultane- 
ously conveyed  title  b^  deed  to  the  defendant  corporation.  Roche 
held  a  policy  of  title  msurance  issued  by  the  lawyers'  Title  Insur- 
ance Company,  and  defendant  corporation  upon  acquiring  the  prop- 
erty procured  a  like  policy. 

In  July,  1906,  the  prospectus  which  the  plaintiff  considers  fraudu- 
lent was  prepared  and  issued.  A  copy  of  it  found  its  way  to  Paris 
and  came  into  plaintiff's  hands,  and  he  on  September  29,  1906,  cabled 
$20,000  to  Bartlett  as  a  subscription  to  the  proposed  stock.  Bartlett 
paid  it  over  to  the  defendant  corporation,  and  it  formed  a  part  of  the 
$60,000  paid  to  Roche  on  the  delivery  of  the  deed  by  him.  Since  this 
is  simply  an  action  for  false  pretenses,  it  may  not  be  amiss  to  keep 
•clearly  in  mind  the  essential  elements  of  such  an  action.  They  are 
nowhere  better  stated  than  by  Chief  Judge  Andrews  in  Brackett  v. 
•Griswold,  112  N.  Y.  454,  30  N.  E.  376 : 

'^£he  essential  constltaenta  of  such  an  action  hare  been  nnderstood  from  tbe 
time  such  actions  were  first  maintained.  Tbey  are  tersely  stated  by  Church, 
•C  J.,  In  Artbur  r.  Oriswold,  supra  [55  N.  t.  400],  viz.:  'Representation,  falsity. 
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scienter,  description,  and  Injory.'  There  must  hare  been  a  false  representa- 
tion, known  to  be  sucb,  made  by  tbe  defendant,  calculated  and  Intended  to  In- 
fluence the  jtlalntur,  and  wblcb  came  to  his  knowledge,  and  In  rdlance  upon 
which  he  In  good  faith  parted  with  property  or  incurred  tbe  obligation  wblcb 
occasioned  the  Injury  of  which  he  complains." 

The  prospectus  of  which  plaintiff  complains  stated  the  organization 
of  the  defendant  company  with  an  authorized  capital  stock  of  $3,500,- 
000  of  which  $1,000,000  is  6  per  cent,  cumulative  preferred  stock,  and 
$1,500,000  common  stock.  Then  follows  the  statement  which  the 
plaintiff  characterizes  as  false  and  of  which  he  complains,  as  follows: 

"The  con^tany  has  purchased  tbe  block  of  land  bounded  by  West,  Duane, 
Washington,  and  Beade  streets.  In  the  bwoui^  of  Manhattan,  New  York  City, 
270x70  feet,  containing  about  liB,900  square  feet" 

The  fact  is  that,  when  this  prospectus  was  issued  and  when  plaintiff 
saw  it,  the  company  had  acquired  and  held  a  valid,  enforcible  contract 
of  purchase  of  the  lot  described.  The  sole  foundation  for  the  judg- 
ment appealed  from  is  that  it  is  inaccurate  to  say  that  a  company  or 
person  has  purchased  a  piece  of  land,  when,  in  fact,  he  or  it  has  only 
entered  into  a  contract  for  its  acquisition,  but  has  not  yet  actually  tak- 
en title.  Such  a  construction  is  contrary  to  the  common  use  of  the 
word  '^purchase,"  and  is  contrary  to  its  definition  by  the  lexio^japh- 
ers.  The  plaintiff,  indeed,  goes  even  further,  and  insists  that  the 
statement  that  the  company  had  "purchased"  the  land  is  equivalent 
to  a  statement  that  it  had  not  only  actually  acquired  title,  but  had  paid 
the  whole  purchase  price  in  cash.  By  no  possible  construction  can 
the  word  be  given  so  restricted  a  meaning  when  used  with  reference 
to  the  purchase  of  real  estate.  As  words  are  used  in  common  par- 
lance, a  statement  that  the  company  had  "purchased"  the  land  was 
fully  justified  by  proof  that  it  held  an  enforcible  contract  for  its  ac- 
quisition, which,  in  fact,  ripened  into  complete  ownership  a  few  days 
after  plaintiff's  subscription  had  been  received.  If  the  only  ques- 
tion was  that  the  word  "purchase"  was  prematurely  and  inaccurate- 
ly used,  it  would  be  immaterial  in  view  of  the  company's  subsequent 
acquisition  of  the  title.  The  plaintiff's  insistence  Aat  the  prospectus 
represented  that  the  property  had  been  wholly  paid  for,  if  sustained 
by  the  language,  would  be  material.  On  this  subject  we  are  referred 
to  another  part  of  the  prospectus,  which  it  is  claimed  supports  the 
plaintiff's  contention  in  this  regard,  but  which,  to  my  mind,  completely 
refutes  it.  The  part  referred  to  is  headed  "Cost,  and  gives  an  es- 
timate of  the  cost  of  the  proposed  warehouse,  and  of  the  manner  in 
which  that  cost  is  to  be  met.  It  reads  as  follows : 

Xet  cost  of  land  |  SOO^OOO 

The  cost  <tf  the  bnlldlnK.  fully  equipped  and  ready  for  business,  In- 
cluding carrying  charges  during  period  of  construction,  will  not 

exceed    1,200000 

Office,  legal  organization,  and  administration  expenses,  including 
working  capital  ^.   100.000 


Of  this  amount  It  is  planned  to  raise  by  first  mortgage 
And  from  the  aale  ^ferred  stock  at  par  


fl,8S0,O0O 

li,ooaooo 

800,000 
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'The  common  stock  will  be  dlitrlbnted  In  part  to  mbscriben  to  tbe  pre- 
ferred stock  nndw  the  plan  outlined  below,  and  tbe  ranalnder  to  Mr.  Bart- 
lett  and  associates  In  payment  for  thtir  Interest  In  tbe  property  and  In  tbe 
various  contracts,  leases,  and  agreemeDts  made  by  tbem,  and  for  tbe  organi- 
zation and  development  of  tbe  business." 

An  examination  of  this  statement  should  have  shown  to  any  one 
that  the  land  bad  not  been  paid  for,  but  that  it,  with  the  building,  were 
to  be  paid  for  in  part  by  a  91,000,000  mortgage,  and  in  part  by  the 
sale  of  preferred  stock.  The  amount  of  preferred  stock  to  be  sold 
at  par  plus  the  prc^tosed  mortgage  exactly  equalled  the  estimated  cost 
of  the  buildii^^,  including  the  price  of  the  land.  Much  stress  is  laid 
upon  the  use  of  the  word  "net"  with  reference  to  the  cost  of  the  land. 
It  seems  to  be  argued  that  "net"  means  "cash,"  and  should  be  read  as 
a  representation  that  the  land  had  been  paid  for  in  cash.  I  am  unable 
to  see  any  foundation  for  such  a  contention.  The  meaning  of  the 
word  "net**  in  such  conjunction  is  perfectly  clear.  It  means  the  total 
or  complete  cost.  To  read  it  as  a  representation  diat  the  whole  cost 
had  already  been  paid,  and  that  none  of  the  money  derived  from  stock 
subscription  was  to  be  devoted  to  pasrment  for  the  land,  would  be 
wholly  inconsistent  with  the  detailed  statement  of  estimated  cost, 
and  the  proposed  method  of  raising  the  necessary  money.  In  my 
opinion  the  statement  that  the  company  had  "purchased"  the  property 
was  not  false,  and,  if  it  was,  it  was  immaterial  because  the  result  was 
the  same  as  if  it  had  actually  acquired  title  to  the  properly  when 
plaintiff  subscribed.  The  plaintiff  got  exactly  what  the  prospectus 
promised  him,  except  that  the  hopeful  anticipation  of  the  consumma- 
tion of  a  profitable  venture  failed  of  realization. 

In  my  opinion  the  judgment  should  be  reversed. 


PEOPLE)  ex  rel.  ZOTTI  v.  FLTNN,  Warden  of  City  Prison. 
(Snpreme  Court,  Appellate  Division,  First  Department    December  30,  1909.) 

Cbdhnal  Law  (|  238*>— Pbklxvisabt  SxAiriKATion— EvmENcs. 

Laws  1907,  p.  368,  c.  186,  reqolrea  all  parsons  selllog  steamsblp  tickets 
to  or  from  foreign  coontrles,  wbo  also  recefve  money  for  transmission 
to  foreign  countries,  to  give  bond,  and  makes  one  conducting  sncb  business 
contrary  to  tbe  statute  guilty  of  a  misdemeanor.  Pen.  Code,  i  COS,  snbd. 
2,  makes  one  wbo.  having  in  bis  custody  as  bailee,  agent,  etc.,  any  money, 
appropriates  It  to  his  own  use,  guilty  of  larceny.  Code  CIt.  Proc.  i  540, 
as  amended  by  Laws  1886,  p.  960,  c.  672,  permits  a  defendant  to  be  ar- 
rested In  an  action  to  recoTcr  money  received  or  to  recover  property  or 
damages  for  tbe  convemlon  of  property  wtaere  tbe  money  was  received  by 
an  agent  or  other  person  in  a  fiduciary  capa<dty.  Belator,  wblle  selling 
steamship  tickets  to  a  foreign  country,  received  a  sum  with  Instructions 
to  tranamlt  it  to  a  foreign  bank,  but  the  money  was  never  delivered,  and 
rdator  stated  that  it  bad  not  been  forwarded  as  agreed,  ffeld.  that  re- 
lator was  properly  cmnmltted  to  await  the  acttcm  of  the  grand  jury  upon 
Oie  diarge  of  larceny. 

tSA.  Note.— For  other  cases,  see  Criminal  Law.  Dec.  Dig.  f  28&*] 


Appeal  from  Special  Term,  New  York  County." 
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Application  for  habeas  corpus  by  the  People,  on  the  relation  of 
Frank  Zotti,  against  William  Flynn,  warden  of  the  city  prison  of  the 
city  of  New  York.  From  an  order  dismissing-  the  writ  and  remanding 
relator  to  custody,  he  appeals.  Affirmed. 

Argued  before  INGRAHAM,  McLAUGHLIN,  CXARKE, 
HOUGHTON,  and  SCOTT,  JJ. 

Charles  S.  Whitman  (Joseph  G.  Dean,  of  counsel),  for  appellant. 
William  Travers  Jerome  (Robert  C.  Taylor,  of  counsel,  and  Charles 
W.  Appleton,  on  the  brief),  for  respondent. 

CLARKE,  J.  The  relator,  having  been  arraigned  before  .a  city 
magistrate  on  a  charge  of  larceny,  was  held  to  await  the  action  of  tht 
grand  jury,  and  ccwnmitted  to  the  custody  of  the  warden  of  the  city 
prison.  He  sued  out  a  writ  of  habeas  corpus.  On  the  return  there- 
of, the  writ  was  dismissed  and  relator  remanded,  and  from  the  order 
so  providing  this  appeal  is  taken.  The  question  presented  is  whether 
it  appeared  that  a  crime  had  been  committed,  and  there  was  sufficient 
cause  to  believe  the  defendant  guilty  thereof. 

It  appears  that  the  relator  on  the  29th  of  April,  1907,  filed  a  certifi- 
cate in  the  office  of  the  clerk  of  the  county  of  New  York,  in  which 
he  certified  that  he  was  conducting  and  transacting  the  business  of 
broker,  banker,  real  estate,  railroad,  and  steamship  ticket  and  forward- 
ing agency  at  108  Greenwich  street,  in  the  city,  county,  and  state  of 
New  York,  under  the  name  and  style  of  Frank  Zotti  &  Co.,  and  that 
the  true  and  full  name  of  the  person  conducting  such  business  was 
V  Frank  Zotti.  Chapter  185,  p.  263,  Laws  1907,  which  took  eflfect  upon 
its  passage,  April  22,  1907,  provides  that: 

"All  corporations.  Anns  and  persons  now  or  hereafter  engaged  In  the  selling 

of  steaiQBhlp  or  railroad  tidtets  for  transportation  to  or  from  foreign  conntrles. 
wbo,  In  connection  witb  said  business,  carries  on  the  business  of  receiving  de- 
posits of  money  for  the  purpose  of  transmitting  the  same  or  the  eqniralent 
thereof  to  foreign  countries,  shall  before  entering  Into  said  business  or  be- 
fore continuing  said  business  •  •  *  execute  and  deliver  a  bond  to  the 
people  of  the  state  of  New  York  In  the  sum  of  $15,000,  conditioned  for  the 
faithful  holding  and  transmission  of  any  money  or  the  equivalent  tbCTeof 
whldi  shall  be  delivered  to  it  or  them  for  transnilssloa  to  a  for^gn  conatiT." 

And  it  was  further  provided  that : 

"Any  corporation,  firm  or  person  entering  Into  or  continuing  in  the  baslness 
aforesaid,  contrary  to  the  provisions  of  this  act,  sball  be  guilty  of  a  misde* 
me&nor."  i 

In  holding  this  act  valid  and  constitutional,  this  court  said  in  Mtisco 
V.  United  Surety  Company,  133  App.  Div.  300.  117  N.  Y.  Supp.  21, 
afl&rmed90N.E.  171: 

"It  merely  regulates  tbe  carrying  on  of  that  business  by  guarding  in  the 
form  of  a  bond  against  Imposltitm,  fraud,  and  onbezzlement  •  •  •  Tbe 
Legislature  could  well  take  notice  of  tbe  freqnoit  aubessleamnts  and  misap- 
propriations by  transatlantic  tlAet  agents  of  fands  Introsted  to  than  tw 

transmission  by  their  fellow  countrymen,  and  that  Ignorant  immigrants  were 
more  likely  to  intrust  money  for  transmission  to  their  home  countries  to  the 
men  wbo  had  had  charge  of  the  transporting  of  themselves  or  their  friends 
than  through  r^lar  banking  Institutions.  For  tbe  purpose  of  preventing  Im- 
position and  fraud  and  crime,  and  promotion  of  tiie  public  welfare,  the  Leg- 
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lalatTue  bad  the  rlgbt  to  enact  a  law  resnlatlng  the  carrying  on  of  anch  basl- 
neaa  and  Impoalng  as  a  condition  the  giving  of  a  bond  In  any  reaaonable 
amount" 

On  April  9,  1908,  one  Mare  Luzina  delivered  to  a  clerk  in  the  cm- 
ploy  of  Zotti  $305,  with  instructions  that  the  same  was  to  be  forwarded 
to  the  Imperial  &  Royal  Post  Savings  Bank  at  Vienna,  Atistria,  and 
she  received  a  paper  in  two  parts,  joined  together  by  a  perforated  line, 
reading : 

rrfals  receipt  la  to  be  kept  by  tbe  pnrdiaaer.  No.  18,500.  New  York,  April 
9,  190&  Becelved  from  Mr.  Hare  Wife  of  Antln  Lmdna  One  thousand  Kro* 
nena,  to  be  aoit  to  Mr.  Imperial  and  Royal  Post  Bavlnga  Bank'a  office  lit  Vienna 
throngh  the  mall.  Kronens  1000.  Frank  Zottl  ft  Company.  This  notice  goes 
to  tbe  addressee  No.  18650.  New  York,  April  9.  190&  Imperial  and  Royal 
Post  Savings  Bank's  office.  Through  the  mall  in  Vienna  yon  will  receive  One 
thousand  Kronens.  Seat  to-  yon  through  Mr.  Blare,  wife  of  Antln  Loaina. 
Kronens  1000.  Frank  Zotti  &  Company." 

A  memorandum  was  made  on  the  stub  in  the  book  from  which  said 
paper  was  taken : 

"No.  18550,  date  April  9,  1908,  the  recipient  of  the  money,  Imperial  and 
Boyal  Post  Savings  Bank  at  Vienna,  money  sent  by  Mare,  wife  of  Antln 
Luzlna,  address,  34  Desbrosses  Street,  $203.50,  Kr.  1000." 

Zotti  was  present  at  the  time  of  the  receipt  of  the  money  and  the  de-  « 
livery  of  the  said  papers  to  Marc  Luzina.  The  clerk  stated  to  her  that 
the  said  money  would  be  delivered  to  the  Imperial  &  Royal  Post  Sav- 
ings Bank  at  Vienna  promptly,  and  that  within  a  month  she  would 
have  a  receipt  in  her  hands  from  the  bank  in  Vienna  acknowledging 
the  receipt  of  said  $205.  The  said  clerk  delivered  the  said  $305  to  the 
cashier  of  Zotti,  and  the  s^d  sum  was  deposited  by  the  cashier  to  the 
credit  of  Zotti  in  a  bank  in  New  York.  An  emj^oy^  of  the  said  Zotti 
prepared  a  list  of  names  of  persons  from  whom  various  sums  of 
money  were  received  by  Zotti  on  the  10th  day  of  April,  1908,  to  be 
forwarded  abroad.  That  list  contained  the  names  and  addresses  of  a 
number  of  different  persons,  the  amounts  of  money  received  from 
each,  and  the  destination  to  which  said  money  was  to  be  forwarded. 
Included  among  others  is  this  item.  The  said  list  was  sent  by  mail 
by  direction  of  Zotti  to  the  Union  Bank  at  Prague,  Austria.  On  the 
2d  of  July,  1908,  the  general  manager  for  Zotti  received  from  him  in- 
structions, pursuant  to  which  he  sent  a  cablegram  to  the  Union  Bank 
at  Prague  to  return  the  unpaid  lists,  of  which  one  contained  the  item 
under  consideration.  On  the  15th  day  of  July,  1908,  Zotti  stated  to 
an  inspector  in  the  employ  of  the  United  States  Post  Office  Depart- 
ment that  the  money  called  for  by  the  said  lists,  which  included  the 
said  item,  had  not  been  forwarded  to  the  bank  in  Austria  to  pay  the 
various  persons  named  thereon  the  various  sum  designated  therein, , 
The  said  lists  were  duly  received  in  the  mail  from  Austria  on  the  15th 
day  of  July,  1908,  in  an  envelope  addressed  to  Frank  Zotti  &  Co. 
About  a  month  or  40  days  after  the  9th  day  of  April,  Antin,  the  husband 
of  Mare  Luzina,  called  at  Zotti's  office,  and  asked  him  why  the  money 
had  not  been  forwarded  abroad,  and  Zotti  told  Luzina  that  he  should 
wait  about  15  or  20  days,  and  that  he  would  have  the  receipt  for  the 
money.  At  the  expiration  of  about  10  or  15  days  from  the  time  of 
120N.T.S^-d8 
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tiiat  ca\\  by  Luzina  and  the  conversation  alluded  to,  Ltizina  again  called 

at  relator's  office,  and  found  the  place  closed.  On  the  14th  day  of  July 
an  involuntary  petition  in  bankruptcy  was  filed  in  the  United  States 
District  Court  for  the  Southern  District  of  New  York  against  said 
Zotti,  and  on  the  said  day  the  court  appointed  a  receiver  in  bankruptcy, 
who  took  possession  of  Zotti's  place  of  business  on  July  15,  1908. 

Some  of  the  exhibits  in  the  case  were  in  the  possession  of  the  re- 
ceiver appointed  in  the  bankruptcy  proceeding,  and  were  produced  be- 
fore the  city  magistrate  by  said  receiver  under  subpoena.  They  were 
received  in  evidence  on  the  examination  over  tfie  defendant's  objec- 
tion that  their  reception  by  the  magistrate  was  In  violation  of  his  con- 
stitutional rights.  It  thus  appears  that  the  relator,  a  person  engaged 
in  the  selling  of  steamship  tickets  for  transportation  to  or  from  foreign 
countries,  who  in  conjunction  with  such  business  carries  on  the  busi- 
ness of  receiving  deposits  of  money  for  the  purpose  of  transmitting 
the  same  or  its  equivalent  to  foreign  countries,  received  a  sum  of 
money  with  instructions  that  the  same  was  to  be  forwarded  to  the  Im- 
periad  &  Royal  Post  Savings  Bank  at  Vienna,  Austria,  and  stated  that 
the  said  money  would  be  delivered  promptly,  that  the  money  never  was 
delivered,  and  that  an  order  therefor  was  expressly  recalled,  and  that 
the  relator  stated  that  the  money  had  not  been  forwarded  to  the  bank 
in  Austria  to  pay  the  persons  designated. 

The  people  claim  that  the  facts  set  forth  constitute  the  crime  of  lar- 
ceny under  section  528,  subd.  2,  Pen.  Code,  which  provides  that: 

"A  person,  who  with  Intent  to  deprive  or  defraud  the  true  owner  of  hia 
property,  or  of  the  use  and  benefit  thereof,  or  to  appropriate  the  same  to  the 
use  of  the  taker,  or  of  auy  other  person  •  •  •  -  having  In  his  possession, 
custody  or  control,  as  a  bailee,  servant,  attorney,  agent,  clerk,  trustee  or  of- 
ficer of  any  person,  association,  or  corporation,  or  as  a  pnblic  officer,  or  as  a 
person  anthorlxed  by  agreement,  or  by  competent  authority,  to  hold  or  take 
such  possession,  custody  or  control,  any  money,  property,  evidence  of  debt  or 
contract,  article  of  value  of  any  nature,  or  thing  in  action  or  possessltm,  ap- 
propriate the  same  to  his  own  use,  or  that  of  any  other  person  other  than 
tne  true  owner  or  person  entitled  to  the  benefit  thereof ;  steals  such  property, 
and  is  guilty  of  larceny." 

And  the  specific  claim  is  that  Zotti  received  the  said  sum  of  money 
as  the  agent  of  Mrs.  Luzina  under  the  special  instruction  and  agree- 
ment to  forward  it  to  a  specified  place,  and  that  having  failed  so  to 
do,  and  having  deposited  it  to  his  own  account,  he  converted  it  to  his 
own  use,  and  committed  larceny.  The  relator  claims  that  the  facts  dis- 
closed the  relation  of  debtor  and  creditor  merely. 

It  will  be  noted  that  in  the  Musco  Case,  supra,  this  court,  speaking 
of  the  act  prohibiting  ticket  agents  from  carrying  on  the  business  of 
receiving  deposits  of  money  for  the  purpose  of  transmitting  the  same 
to  foreign  countries  without  the  giving  of  the  bond  there  required, 
said : 

"The  Legislature  could  well  take  notice  of  the  frequent  embezzlements  and 
misai^ropriations  by  transatlantic  ticket  agmts  of  funds  intrusted  to  them 
for  transmlBslon  by  tbelr  fellow  coontrymen." 

Of  course,  the  relation  of  debtor  and  creditor  existed,  but  that  does 
not  at  all  affect  the  question  of  whether  under  the  facts  set  forth  Zotti 
received  the  money  as  a  fiduciary. 
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In  People  V.  City  Bank  of  Rochester,  96  N.  Y.  32,  the  bank  received 
certain  checks  in  payment  of  notes  which  it  had  discounted  and  credited 
the  makers  with  having  paid  the  notes ;  but  the  bank  had  previous- 
ly sold  the  notes,  and  failed  before  they  became  due.  It  was  ui^ed 
that  the  checks  received  became  general  assets  of  the  bank,  but  the 
court  held: 

"That  they  were  dellrered  with  explicit  dfrectlona  to  apply  the  proceeds  on 
the  payment  of  the  notes.  Those  directions  were  assented  to  by  the  bank 
officer,  and  the  checks  collected  from  the  general  fund.  From  that  moment 
the  bank  was  bonnd  to  bold  the  money  for  and  apply  It  to  that  pnrpoee  and 
no  other,  or,  falUnc  to  do  bo,  retom  it  to  the  petitioner.  A«  to  It,  the  bank 
was  bailee  or  trustee,  bnt  nerer  owner.  •  •  •  The  apedflc  object  for  which 
the  fand  was  created  was  the  payment  of  the  notes.  •  •  •  The  checks 
were  Impressed  with  a  trost,  and  no  diange  of  than  Into  any  other  shape 
coDld  dlTest  It  so  as  to  give  the  bank  or  its  receiTer  any  dUterait  or  more 
valid  claim  In  re^tect  to  them  than  the  bank  had  before  the  conTorston." 

In  Libby  v.  Hopkins,  104  U.  S.  303,  26  L.  Ed.  769,  it  was  said : 

"When  A.  sends  money  to  B.  with  directions  to  apply  It  to  a  debt  due  from 
blm  to  B.,  It  cannot  be  construed  as  a  deposit,  even  though  B.  may  be  a  banker. 
The  reason  Is  plain — the  consent  of  A.  that  It  shall  be  cmsldered  as  a  deposit 
and  not  a  payment  is  necessary,  and  is  wanting." 

In  Cutler  v.  American  Exchange  National  Bank,  113  N.  Y.  593, 
21  N.  E.  710, 4  L.  R.  A.  328,  plaintiff  paid  the  bank  $500  to  be  remitted 
to  a  bank  in  Leadville  for  the  use  of  one  H.  Plaintiff  received  a  let- 
ter of  advice  which  he  forwarded  to  H.,  but  before  its  receipt  the 
Ivcadville  bank  had  failed,  and  its  receiver  refused  to  pay  the  money. 
Plaintiff  then  demanded  that  the  defendant  either  carry  out  its  agree- 
ment or  refund  the  money.  .  Gray,  J.,  said : 

"The  plaintllb  wished  to  make  a  payment  to  a  certain  person  In  a  distant 
state,  and  the  defendant  undertook  to  effect  It  for  them  in  Its  own  way.  When 
the  plaintiffs  assented  and  paid  In  the  snm  desired  to  be  remitted,  they  received 
the  paper  writing  in  qnestion.  From  that  moment  the  defendant  became  the 
depositary  of  a  fund,  which  was  1^  its  own  agreement  devoted  to  one  par- 
ticular puriKMie  and  to  no  other.  •  •  •  The  deposit  was  a  special  one,  for 
a  designated  boieflciary,  and  could  not  be  used  or  dedicated  by  the  defendant 
to  any  other  purpose.  No  ^aten  of  bookkeepli^  entrlea  would  be  allowed  to 
cause  the  plain  agreement  of  the  parties  to  miscarry,  either  with  respect  to 
a  payment  to  Hall,  or  to  its  return  to  the  depoalton,  In  the  event  of  the 
failure  of  the  defendant  to  cause  such  payment" 

In  Johnson  v.  Whitman,  10  Abb.  Prac.  (N.  S.)  Ill,  a  remittance  of 
bank  notes  was  attempted  to  be  made  through  a  banker.  He  treated 
it  as  a  general  deposit,  and  converted  it  to,  his  own  use.  Held,  that  he 
was  |M^>perly  arrested  for  conversion,  and  could  not  be  heard  to  assert 
any  debtor  and  creditor  relatwu.  See,  also,  Straus  v.  T.  N.  Bank,  123 
N.  Y.  379,  25  N.  E.  372. 

Irrespective  of  the  broad  principle  laid  down  by  these  cases,  taking 
special  deposits  received  under  explicit  instructions  out  of  general  as- 
sets, we  have  the  specific  legislative  enactment  in  chapter  185,  p.  263, 
Laws  1907,  requiring  the  giving  of  the  bond  by  persons  conducting 
such  business  as  relator  was  engaged  "conditioned  for  the  faithful 
holding  and  transmission  of  any  money,  or  the  equivalent  thereof, 
which  shall  be  delivered  to  it  or  them  for  transmission  to  a  foreign 
country."   In  the  face  of  that  l^slation,  it  is  inq}ossible  to  regard 
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the  relations  existing  between  the  relator  and  Mrs.  Luzina  as  merely 
that  of  debtor  and  creditor. 

The  crime  charged  is  that  defined  in  the  Penal  Code,  and  as  said  by 
Finch,  J.,  in  Peopl*  v.  Sherman,  133  N.  Y.  349.  31  N.  E.  107,  where 
the  manager  and  director  of  elevator  companies  engaged  in  receiving 
and  storing  grain  for  others  was  indicted  as  agent  and  bailee,  "it  is  of 
little  utility  to  carry  our  inquiry  back  of  the  terms  of  the  Penal  Code 
when  the  oifense  charged  and  proved  is  clearly  within  it.*'  The  Penal 
Code  was  adopted  in  1881,  and  in  1886  by  chapter  672  of  that  year, 
section  549  of  the  Code  of  Civil  Procedure  providing  "when  the  right 
to  arrest  depends  upon  the  nature  of  the  action"  was  amended  by  add- 
ing that  such  right  existed  where  the  action  was  brought  "to  recover 
for  money  received,  or  to  recover  property  or  damages  for  the  con- 
version or  misapplication  of  property  where  it  is  alleged  in  the  com- 
plaint that  the  money  was  received  or  the  property  was  embezzled  or 
fraudulently  misapplied  by  a  public  officer  or  by  an  attorney,  solicitor 
or  counsellor  or  by  an  officer  or  agent  of  a  corporation  or  banking  as- 
sociation in  the  course  of  his  employment  or  by  a  factor,  agent,  broker 
or  other  person  in  a  fiduciary  capacity."  These  Code  provisions,  one 
making  embezzlement  by  an  agent  a  crime  and  the  other  a  tort,  and 
giving  the  civil  remedies  of  arrest  and  execution  against  the  person, 
passed  within  a  few  years  of  each  other,  indicate  Uie  clear  intention 
of  the  Legislature  to  put  an  end  to  such  breaches  of  trust,  if  possible, 
and  the  courts  have  steadily  enforced  them. 

In  Britton  v.  Ferrin,  171  N.  Y.  235,  63  N.  E.  954,  an  action  for  con- 
version brought  against  a  commissicm  merchant,  the  court  said : 

"The  defendants  were  commission  agents  or  factors  of  the  plaintiff  for  the 
sole  of  his  goods.  •  *  •  Where  one  intrusts  his  property  to  another  for  a 
particular  purpose,  It  is  received  In  a  fiduciary  capacity,  and,  when  turned 
Into  money,  that  la  also  received  in  the  same  capacity.  It  does  not  belong  to 
the  agent,  and  he  can  lawfully  exercise  no  power  or  authority  over  it  exc^t 
for  the  benefit  of  hfs  principal,  and  only  as  authorized  by  him.  If  the  agent 
OSes  it  for  bis  own  purposes  or  fails  to  pay  It  over  upon  a  seasfHiable  demand, 
it  IB  a  conversion  <^  Uiat  which  does  not  b^ong  to  talm.  •  •  •  The  cause 
of  action  alleged  In  the  complaint  and  estabHsbed  on  the  trial  Is  niUiln  the 
principle  of  these  cases,  and  under  the  provisions  of  section  649  of  the  Code  of 
Civil  Procedure  the  action  Is  one  where  the  defendants  conid  be  arrested 
and  where  an  execution  against  the  person  might  be  Issued  under  section  14S7. 
Whatever  may  have  been  the  rule  as  to  the  liability  of  factors  upon  their  re- 
fusal to  surrender  to  their  principal  the  avails  of  property  consigned  to  them 
for  sale  anterior  to  the  amendment  of  section  549  In  18S0  (Laws  1886,  supra), 
we  think  tiiat  amendment  plainly  evinces  an  intent  by  the  Legislature  to  place 
an  action  to  recover  money  received  by  a  foctor,  agent,  broker,  or  oQier  per- 
son In  a  fiduciary  capad^  within  the  cat^ory  of  torts,  and  to  secure  to  a 
principal  the  same  rlghtM  and  r^edies  that  exist  as  to  other  wrongs  of  a 
similar  character.  •  •  *  Thus  It  seems  clear  that  the  Legislature  r^rded 
an  action  brought  to  recover  money  received  by  an  agent  or  factor  In  a 
fiduciary  capacity,  which  he  refuses  to  deliver  to  his  principal  to  whom  it  be- 
longs, as  one  of  tort  and  to  secure  to  a  plaintlflT  the  same  remedies  as  In  ac- 
tions for  fraud,  conversion,  or  other  similar  miscondnct" 

People  V.  Civille,  44  Hun,  497,  was  the  case  of  a  rent  collector  who 
had  embezzled  collections.  People  v.  Bimbaum,  114  App.  Div.  480, 
100  N.  Y.  Supp.  19,  was  the  case  of  an  attorney  who  had  received  a 
sum  of  money  on  the  settlement  of  a  case,  and  had  falsely  represented 


Digitized  by  Google 


Sup.  Ct.) 


MAKOSKI  T.  UNION  BAG  A  PAPBB  (XX 


517 


to  his  client  the  amount  received  and  had  retained  for  his  own  use 
more  than  he  was  entitled  to.  People  v.  Fitzgerald,  130  App.  Div. 
124,  114  N.  Y.  Supp.  476,  affirmed  195  N.  Y.  153,  88  N.  E.  27,  was  a 
similar  case.  People  v.  Barry,  132  App.  Dir.  231,  116  N.  Y.  Supp. 
870,  affirmed  89  N.  E.  1107,  was  the  case  of  an  agent  who  had  re- 
ceived notes  for  discount  and  had  converted  .them.  In  each  instance 
the  defendant  was  indicted  and  convicted  under  section  528,  subd.  2, 
Pen.  Code,  and  the  judgment  sustained.  In  each  case  it  was  strenu- 
ously argued  that  the  relation  existing  between  the  complainant  and 
the  defendant  was  merely  that  of  debtor  and  creditor,  but  the  decision 
of  the  o>urt  was  placed  upon  the  law  as  expressed  in  the  Code  and  re- 
fused to  apply  cases  decided  prior  thereto.  We  have  no  doubt  that  a 
sufficient  case  was  made  out  to  justify  the  action  of  the  magistrate  in 
committing  the  defendant  to  await  the  action  of  the  grand  jury. 

The  relator  raises  the  question  of  the  admissibility  of  entries  from 
his  books  produced  by  the  receiver  in  bankruptcy  under  subpoena  up- 
on the  ground  that  such  receipt  was  in  violation  of  his  constitutional 
right,  and  required  him  in  a  criminal  proceeding  to  give  evidence 
against  himself.  It  is  doubtful  \vhether  such^  question  is  properly 
raised  on  habeas  corpus.  We  do  not  think  it  necessary  to  consider  the 
question  further  than  to  say  that  in  our  opinion  the  point  seems  to 
have  been  decided  adversely  to  the  contention  of  the  relator  in  People 
v.  Adams,  176  N.  Y.  361,  68  N.  E.  636,  63  L.  R.  A.  406,  98  Am.  St. 
Rep.  675,  unanimously  affirmed  by  the  United  States  Supreme  Court, 
192  U.  S.  685,  24  Sup.  Ct.  372,  48  L.  Ed.  575,  and  specifically  as  to 
the  books  of  a  bankrupt  by  the  Circuit  Court  of  Appeals  in  the  First 
circuit  in  Kerrch  v.  United  States  (C.  C.  A.)  171  Fed.  366. 

The  order  appealed  from  should  be  affirmed.  All  amour. 


MAEOSEI  T.  UNION  BAG  &  PAPER  00. 
(Snpreme  Court,  App^ate  Division,  Third  Department    December  30,  1009.) 

1.  MaSTEB  AXO  SBBVART  (I  288*)— INJUEUS  TO   SlBVAlViy^nBT  QUXSTIOR— 
BEBVANT'S  KnOWLEDOE  OF  DAnOEB. 

In  an  action  for  a  servant's  death  by  falling  through  a  chip  bin  Into  a 
pulp  digester  while  poahing  chips  therein,  the  amoimt  of  knowledge  Intea* 
tate  had  acquired  aa  to  the  hole  In  the  bin  and  the  manner  of  fts  con' 
Btmctlon  while  anlstiiiK  In  adjoetlng  the  chip  hopper  held  for  the  Jnry. 

[Ed.  Nofe.— For  other  cases,  see  Master  and  Berrant,  Cent  Dig.  I  llil : 
Dec.  Dig.  I  280.*] 

£  Uasteb  abd  Sebvant  <|  286*)— Injubies  to  Sebvaitt— Jdbt  Question- 
Cause  or  Injubt. 

In  an  action  for  ■  Mrranf  s  death,  claimed  to  have  beea  cansed  by  fall- 
ing through  a  dilp  bin  Into  a  palp  digester,  into  which  he  was  pushing 
chips,  whether  Intestate  met  his  death  by  falling  through  an  opening  in 
the  chip  bin  Into  the  digester  held  for  the  Jury. 

[Bd.  Mote.— For  oth«r  cases^  see  Master  and  Servant  Cent  Dig.  |  1016; 
Dee  Dig.  1  28S.*] 
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8.  MaOTER  and  SnTANT  d  27S*)— IRJUBIES  TO  SBBTANT-SUVnCIEnCT  OF  Evi- 
DRITCB— NEOLIOKMOK. 

In  au  action  for  a  eemnVs  death  bj  falling  tbrough  a  chip  bin  Into  a 
pulp  digester  while  pushing  chips  therein,  evldoice  held  to  snutaln  a  find- 
ing that  defendant  was  negligent  In  pntting  Intestate  to  work  there  with- 
out Instmcting  him  as  to  hidden  dangers. 

[Ed.  Note.— For  other  cases,  see  BCaster  and  Serrant,  Cent  Dig.  I  072 ; 
Dec.  Dig.  I  278.*1 

4.  Hastbb  and  Sebtart  (|  281*)— Injobies  to  Sebvant— Suitxcixnot  or  Eti- 

DBNOE— GONIVIBnTOBT  NeOLIGENCE. 

In  an  action  for  a  servant's  death  by  falling  through  a  chip  bin  into  a 
pulp  digester  while  poshing  chips  therein,  evidence  held  to  sustain  a  find* 
log  that  Intestate  waa  not  gall^  of  contributory  n^llgence. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant;  Cent  Dig.  {{  OST- 
996;  Dec.  Dig.  |  281.*j 

Cochrane,  J.,  dlsseutiug. 
Appeal  ircm  Trial  Term,  Sarat<^a  County. 

Action  by  Joseph  Makoski,  as  administrator,  against  the  Union  Bag 
&  Paper  Company.  Ffom  a  judgment  of  nonsuit,  plaintiff  appeals. 
Reversed,  and  new  trial  granted. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELUX5G,  SEW- 
ELL.  and  COCHRANE,  JJ. 

Irving  W.  Wiswall  (E<^r  T.  Brackett,  of  counsel),  for  appellant. 
Rockwood,  Scott  &  McKelvey  (Nash  Rockwood,  of  counsel),  for 
respondent. 

JOHN  M.  KELLOGG,  J.  The  plaintiff  alleges  that  his  son,  the 
intestate,  by  reason  of  the  defendant's  negligence,  fell  through  its  chip 
bin  into  a  pulp  digester  where  he  was  killed  and  "eaten"  up  by  the  acids 
therein  contained.  Chip  bin  No.  1  is  a  circular  wooden  tank,  about  23 
feet  in  diameter  and  about  15  feet  high  from  floor  to  roof.  The  bot- 
tom of  the  bin  is  about  parallel  with  its  top,  and  above  it  is  a  floor 
slanting  from  tiie  side  towards  an  (^ning  in  the  center,  at  an  angle  at 
its  steepest  part  of  about  45  degrees.  In  the  center  the  floor  ^ants 
down  in  a  kind  of  a  chute  to  an  opening  of  about  S4  by  26  inches,  and 
below  this  opening  is  a  movable  funnel  or  hopper  which  connects  the 
chute  with  the  top  of  the  digester  below.  The  digester  is  a  large 
cylindrical  tank,  lined  with  brick  and  lead,  with  a  capacity  of  50,000 
gallons  of  liquid.  The  bin  is  filled  with  small  wooden  chips,  which  run 
down  the  chute  into  the  digester,  which,  when  the  bin  is  full,  is  filled 
with  powerful  adds  and  heated  with  steam  to  a  temperature  of  about 
300  degrees  Fahrenheit.  The  chips  are  then  cooked  in  this  digester  for 
10  or  11  hours.  The  slanting  floor  of  the  bin  and  the  chute  are  very 
smooth.  Inside  the  bin  is  a  flat  platform  about  5  by  10  feet,  upon 
which  a  man  stands  with  a  fork  and  forces  the  chips  down  into  the 
chute  and  prevents  their  clogging;  thus  insuring  a  steady  flow  until 
the  contents  of  the  bin  are  discharged. 

The  intestate  was  an  employe  in  the  mill,  but  had  had  nothing  to 
do  with  a  chip  bin  until  the  day  in  question.  The  "cooker,"  Battger, 
required  a  man  to  go  into  the  bin,  and  the  intestate  was  sent.  The 
cooker  was  a  Swede,  the  intestate  a  Polander,  and  neither  could  un- 
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clerstand  the  language  of  the  other.  From  the  evidence  the  jury  would 
have  been  justified  in  finding  the  following  additional  facts :  The  cook- 
er took  the  intestate  into  bin  No.  4,  and  with  a  pitchfork  and  by  his 
motions  showed  him  what  to  do,  and  then  left  him  to  discharge  the 
bin,  which  he  did  in  about  half  an  hour.  Bin  No.  4  was  smaller  than 
Xo.  1,  and  constructed  somewhat  differently.  It  sloped  inwardly  from 
the  top  towards  tiie  opening  in  the  bottom.  The  opening  was  about 
12  inches  square,  and  there  was  no  flat  platform  upon  which  the  em- 
ploye stood.  After  bin  No.  4  was  discharged,  the  cooker  took  the  in- 
testate to  bin  No.  1,  and  together  they  lifted  the  hopper  from  the  floor 
of  the  mill,  and  a<ljusted  it  between  the  chip  bin  and  its  digester.  It 
is  not  clear  pst  how  much  the  intestate  then  saw  of  the  opening  in  the 
bin  above  him,  or  what  inferences  he  drew  from  it»  or  fr<»n  the  appar- 
ently flat  bottom  of  the  bin.  They  then  climbed  the  ladder  leading  into 
the  bin.  The  cooker  descended  the  ladder  on  the  inside.  He  dug  away 
some  of  the  chips  over  the  platform,  leaving  it  covered  with  chips  to 
a  depth  of  four  or  five  feet.  With  a  fork  he  then  indicated  to  the 
intestate  what  was  to  be  done.  He  then  ascended  the  ladder  and  the 
intestate  descended  into  the  bin,  and,  when  the  cooker  saw  him  at  work 
properly,  he  left  him  there.  A  16  candle  power  electric  light  was  at 
the  top  of  the  bin  and  fairly  lighted  the  inside.  A  few  minutes  after,  at 
about  10  minutes  of  11  o'clock,  the  cooker,  who  was  about  to  leave  for 
the  night  and  to  be  replaced  by  another  cooker,  ascertained  that  the 
intestate  was  at  work  in  the  bin.  He  told  Telling,  the  cooker  taking 
his  place,  that  th^e  was  a  green  man  in  the  bin,  a  Folander,  who  could 
not  speak  Engl^.  About  10  minutes  after  this  information,  Telling 
was  informed  that  the  chips  were  not  running  from  bin  No.  1,  and  that 
no  one  was  at  work  therein.  He  sent  another  man  into  the  bjn,  who 
discharged  its  contents  until  the  digester  was  full,  the  acids  and  steam 
were  turned  on,  and  the  contents  of  the  digester  cooked  for  10  or  11 
hours  in  the  usual  manner.  In  the  morning  the  intestate's  father  came 
to  the  mill  inquiring  for  his  son,  and,  upon  investigation,  his  coat,  hat, 
and  dinner  pail  were  found  in  their  accustomed  place,  but  nothing  could 
be  learned  of  his  whereabouts,  and  he  was  not  seen  alive  thereafter. 
"The  digester  was  immediately  cleaned,  and  its  contents  carefully  scru- 
tinized, among  which  were  found  three  human  teeth,  a  molar,  bicuspid 
and  an  incisor,  and  a  human  patella,  the  r^ht  kneecap.  The  action  of 
the  contents  of  the  digester  would  be  such  that  it  would  naturally  eat 
up  and  destroy  the  human  body,  including  the  bones.  The  bones  found 
were  those  which  would  naturally  be  destroyed  last.  The  digester  had 
been  thoroughly  cleaned  before  the  contents  of  the  chip  bin  were  emp- 
tied into  it  that  day. 

It  is  urged  by  the  defendant  that  the  facts  stated  are  not  suflicient 
evidence  to  justify  a  finding  that  the  plaintiff's  intestate  was  killed  in 
the  digester,  and  that  the  evidence  as  to  the  lork  which  he  is  supposed 
to  have  had  tends  to  show  that  he  probably  left  this  bin  in  the  way  he 
entered  it.  Battger  swears  that  the  night  following,  20  hours  after  the 
disappearance  of  the  intestate,  McKinnon,  superintendent  of  the  de- 
fendant, "sent  me  after  the  fork.  I  found  it  on  top  of  the  bin."  He 
swears  it  was  the  same  fork  the  intestate  had;  that  there  was  red 
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I»int  upon  it;  that  the  handle  was  split  somewhat,  and  that  the  next 
time  it  was  used  it  broke  off.  The  evidence  is  not  entirely  satisfactory 
about  the  fork.  Two  forks  are  at  each  bin,  usually  near  the  bottom  of 
the  stairs  when  not  in  use,  although  sometimes  a  man  leaving^  tiie  bin 
leaves  the  fork  on  top  of  the  bin  at  the  place  where  Battger  swears  he 
found  this  fork.  The  evidence  shows  that  two  or  three  men  were  at 
the  bin  after  the  intestate.  No  one  seems  to  have  seen  this  fork  on 
top  of  the  bin  until  McKinnon  sent  Battger  after  it.  The  evidence  of 
one  witness  indicates  that  the  forks  were  all  alike,  and  none  of  them 
had  paint  on  them.  The  witnesses  were  all  employes  of  the  defendant,, 
and  probably  favorable  to  it.  It  may  be  that  Battger  was  mistaken 
about  the  identity  of  the  fork.  It  may  be  that  Telling  in  going  into  the 
bin  was  mistaken  in  saying  that  he  did  not  take  this  fork  with  him. 
It  is  not  quite  clear  whether  Telling  took  a  fork  which  he  had  which 
came  from  some  other  place  in  the  mill,  or  whether  he  took  one  of  the 
regular  forks  belonging  to  ^is  bin.  It  was  a  fair  question  for  the 
jury  what  effect,  if  any,  should  be  ^ven  to  the  testimony  as  to  the  fork. 
It  was  also  a  fair  question  for  die  jury  to  determine  how  much  knowl- 
edge the  intestate  acquired  as  to  the  hole  in  the  bin,  and  the  manner  of 
its  construction  while  he  was  assisting  in  putting  the  hopper  between 
the  bin  and  the  digester.  There  is  no  evidence  suggesting  any  source 
from  which  the  human  teeth  and  bones  could  enter  the  digester  except 
as  we  may  infer  that  they  were  the  remains  of  the  intestate.  It  does- 
not  appear  that  upon  other  occasions  any  like  bones  were  ever  found. 
The  disappearance  of  the  intestate  and  the  finding  of  the  human  teeth 
and  patella  in  the  digester  is  at  least  scnne  evidence  ^t  the  facts  are 
related  to  each  other,  and  that  the  intestate  met  his  oSith  there.  The 
evidence  of  the  defendant's  employes  indicates  that  the  slide  between 
the  chute  and  the  digester  was  half  dosed.  That  would  reduce  the 
open  space  to  about  12  by  23  inches,  and  it  was  a  fair  question  for  the 
jury  whether,  if  the  opening  was  half  closed,  a  man  of  the  intestate's 
form  could  and  did  pass  through  it.  The  intestate  apparently  had  no 
knowledge  of  this  bin,  except  what  he  acquired  while  aidii^  in  lifting 
on  the  hopper  and  such  as  he  gained  by  working  in  bin  No.  4,  where 
the  opening  at  the  bottom  was  not  to  exceed  12  inches  square  and  which 
would  not  permit  a  thick-set  man  about  22  inches  across  the  shoulders 
to  pass  through.  There  was  no  platform  in  bin  No.  4,  and  he  had  no 
information  that  there  was  one  in  bin  No.  1.  If  the  opening  at  the 
bottom  in  bin  No.  1  had  been  the  same  as  in  bin  No.  4,  it  is  probable 
the  intestate  would  not  have  met  his  death.  The  jury  had  the  right  to 
say  that  the  defendant  was  negligent  in  putting  the  intestate  into  this 
place  without  instructions  as  to  the  hidden  or  unknown  danger  which 
existed.  His  experience  in  bin  No.  4,  so  far  as  it  gave  him  any  infor- 
mation, gave  him  false  information  as  to  the  situation  in  bin  No.  1. 
Bin  No.  4  might  have  been  entirely  safe,  while  the  situation  in  bin  No. 
1  was  dangerous  to  one  not  acquainted  with  all  the  facts. 

Sufficient  facts  existed  to  warrant  a  determination  by  the  jury  that 
the  defensdant's  negligence  caused  the  intestate's  death.  It  is  evident 
that  if  the  defendant  was  guilty  of  Diligence  in  sending  the  intestate- 
into  this  bin,  without  informing  him  of  the  dangers  and  of  the  pre-^ 
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cautions  necessary  to  guard  against  them,  that  he  was  not  called  upon 
to  exercise  any  great  care  to  avoid  dangers  as  to  the  existence  of  which 
he  had  no  knowledge  or  information.  Not  knowing  the  situation,  he 
could  not  guard  against  unsuspected  dangers.  The  evidence  would 
therefore  warrant  the  jury  in  saying  that  no  negligence  of  the  intestate 
contributed  to  his  death.  * 

The  court  should  have  submitted  the  case  to  the  jury.  The  judgment 
should  therefore  be  reversed,  and  a  new  trial  granted,  with  costs  to  the 
appellant  to  abide  event  All  concur,  except  COCHRANE,  J., 
dissentit^  in  opinion. 

COCHRANE,  J.  (dissenting).  If  the  deceased  lost  his  life  in  the 
performance  of  his  duty,  the  pitchfork  which  he  was  using  should 
have  been  found  within  the  chip  bin  where  he  was  working,  unless  it 
passed  down  into  the  digester,  in  whidi  case  its  tines  would  undoubt- 
edly have  been  found  with  the  bones  of  the  deceased.  Cornell,  a  wit-  ^ 
ness  for  the  plaintiff,  looked  into  the  bin  from  the  top,  and  discovered 
the  disappearance  of  the  deceased.  Driscoll,  another  witness  for  the 
plaintiff,  was  sent  into  the  bin  a  few  minutes  after  the  disappearance 
of  the  deceased  to  complete  his  task,  and  was  thus  engaged  about  15 
minutes  in  working  the  chips  into  the  digester.  Neither  of  these  wit- 
nesses discovered  the  fork  which  the  deceased  had  been  using.  The 
only  inference  which  I  can  draw  from  this  record  created  as  it  is  entire- 
Iv  by  the  plaintiff's  witnesses  is  that  the  deceased  must  have  removed 
uie  pitchfoik  from  the  bin  and  was  not  doing  the  work  which  he  was 
required  to  do  when  he  fell  into  the  digester.  It  is  not  merely  that  a 
fork  identified  as  the  one  which  the  deceased  was  using  was  subse- 
quently found  at  the  top  of  the  bin,  but  the  more  forcible  argument  to 
my  mind  is  that  no  fork  whatever  was  found  within  the  bin,  and  no 
trace  of  any  fork  was  found  in  the  digester.  If,  as  I  think,  the  evidence 
points  irresistibly  to  the  conclusion  that  the  deceased  had  removed  the 
fork  from  the  bin,  then  it  is  impossible  to  account  for  this  accident. 
The  theoxT  that  he  fell  from  the  ladder  is  just  as  plausible  as  anv  other 
'theory.  Assuming,  as  I  do,  the  negligence  of  defendant,  and  tiiat  the 
deceased  met  his  death  in  the  digester,  nevertheless,  if  I  am  correct 
in  my  assumption  that  the  evidence  shows  unmistakably  that  the  de- 
ceased was  not  engaged  in  working  the  chips  into  the  digester  when  he 
fell  therein,  then  the  conclusion  follows  that  there  is  no  connection  be- 
tween the  defendant's  negligence  and  the  accident.  The  deceased  may 
have  fallen  in  some  unforeseen  and  unaccountable  manner  for  which 
no  <Hie  was  responsible  or  from  his  own  contributory  negligence.  The 
circumstances  are  just  as  consistent  with  either  of  the  latter  hypotheses 
as  with  the  theory  that  his  death  resulted  from  the  negligence  of  de- 
fendant. The  circumstances  point  nowhere  except  that  they  do  show 
irresistibly  that  the  deceased  was  not  in  the  performance  of  his  duty 
when  he  fell  into  the  digester.  The  cause  and  manner  of  the  accident 
are  entirely  a>njectural  and  speculative,  and  there  is  in  my  opinion  no 
warrant  for  suunitting  the  case  to  the  jury. 
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MULLIGAN  T.  Mcdonald. 

(Supreme  Conrt,  Appellate  Division,  First  Departm«it    December  80,  1909.) 

1.  Masteb  and  Servant  (8  1^*)— Neoligbnce— Acre  op  Fellow  Servant. 

If  an  employe's  Injury  resulted  from  the  negligence  of  a  fellow  servant 
In  not  selecting  a  reasonably  safe  appliance  when  such  appUancea  were 
provided  for  ase  by  the  employer,  or  by  such  fellow  servant's  negligence 
In  subjecting  a  proper  appliance  to  a  strain  not  reasonably  to  be  antici- 
pated, the  employer  would  not  be  liable  therefor,  in  absence  of  Btatnte. 

[Ed.  Note.— For  other  eaaea,  Bee  Master  and  Servant,  Ceat  Dic>  I  892; 
Dec.  Dig.  S  185.»] 

2.  Mabteb  and  Sbbvant  (I  278*}— iRJmiT— AcnoNB— Sditicibnct  or  Evidence 

— Neouqencb. 

In  a  servant's  action  Cor  Injurlea  canted  bj  the  breaUng  of  a  atMl  wire 
guy  rope,  under  wblch  plalntUE  waa  standing,  the  end  of  which  knocked 
him  off  the  scaffold,  evidence  held  not  to  support  a  finding  of  negligence 
by  the  employer  in  falling  to  fnmlsh  pn^r  rope  for  use  employes  for 
t£at  pnrpoee. 

[Sa.  Not&— For  other  cases,  see  Master  and  Serrant,  Dec.  Dig.  i  278.*] 

3.  Appeal  and  Ebkob  (|  K!0*)~Bxtxew— Chanoe  or  Theoxt  oh  Appeal. 

VlHere  a  servant's  action  for  Injnries  by  tiie  breaking  of  a  gny  rope  at- 
tached to  a  derrick  was  not  tried  on  the  theory  of  the  master's  liability, 
under  the  labor  law,  for  not  placing  the  stays  and  hoists  so  as  to  protect 
plaintiff  he  cannot  on  appeal  sustain  a  Judgment  for  him  on  that  theory. 

[Ed.  Note.— For  other  cases,  see  Anieal  and  Skror,  Cent  Dig.  H  34D^ 
3434:  Dec.  Dig.  I  850.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Hugh  Mulligan  against  John  B.  McDonald.  From  a 
judgment  for  plaintiff  and  an  order  denying  a  new  trial,  defendant 
appeals.  Reversed,  and  new  trial  granted. 

Argued  before  INGRAHAM,  McIAUGHUN,  LAUGHLIN, 
HOUGHTON,  and  SCOTT,  JJ. 

Jas.  F.  Donnelly,  for  appellant. 
L.  F.  Fish,  for  respondent 

SCOTT,  J.  Defendant  appeals  from  a  judgment  entered  upon  a 
verdict  and  from  an  order  denying  a  new  trial. 

The  action  is  for  damages  for  personal  injuries.  Plaintiff  was  a 
stone  mason  in  defendant's  employ,  and  at  the  time  of  the  accident 
was  standing  upon  a  scaffold  about  15  feet  high  engaged  in  pointing 
up  a  masonry  wall.  Nearly  over  his  head,  and  about  30  feet  above 
him,  ran  a  guy  rope  attached  to  a  derrick.  This  guy  rope  was  one  of 
five  that  held  the  derrick  upright.  It  was  constructed  of  steel  wire 
and  was  about  150  feet  long,  running  from  the  top  of  the  derridc  to  a 
pin,  known  as  a  "dead  man,"  stuck  in  the  ground.  For  some  reason, 
not  clearly  disclosed,  this  guy  rope  broke  between  plaintiff  and  the 
"dead  man" ;  the  end  whipping  him  off  the  scaffold,  throwing  him  to 
the  ground,  and  producing  the  injuries  for  which  he  has  recovered. 
The  plaintiff  testified  that,  after  he  was  injured,  he  noticed  the  broken 
end  of  the  guy  rope,  and  that  it  was  jagged  and  rusty.  All  the  other 
testimoi^  on  the  subject  is  to  the  contrary,  and  it  may  well  be  doubt- 

■Por  oUmf  cun  see  Mm«  topic  ft  |  mncBU  In  Dec.  A  Am.  Disk  1907  to  data,  A  R«p*r  lodaiM 


Digitized  by  Google 


Sup.  Ct) 


RAH8AT  T.  MXLLEEL 


S23 


ed  whetiier  the  ji^atntiff  immediately  after  his  injury  would  have  ob- 
served the  condition  of  the  rope  very  critically.   Althousrh  the  plain 
tiff  served  a  notice  in  compliance  with  the  employer's  liability  act,  tht 
case  was  tried  and  submitted  to  the  jury,  with  plaintiff's  acquiescence, 
as  one  of  common-law  liability. 

The  court  properly  charged  the  jury  that : 

"If  the  master  had  provided  reasonably  safe  appliances,  and  plaintiff's  Iv* 
Juries  resulted  lu  the  negligence  of  a  fellow  servant  In  not  selecting  a  reason 
ably  safe  appliance  when  reasonably  safe  appliances  were  provided  for  him* 
OT  If  the  negligence  of  a  fellow  servant  In  subjecting  a  proper  appliance  to  a 
strain  not  reasonably  to  have  been  anticipated  It  would  be  subjected  to.  and' 
negl^cmce  In  eltlier  of  these  respects  caused  the  plaintiff's  Injuries,  the  defend- 
ant Is  not  liable."  Yogel  r.  Am.  Bridge  Co..  180  M.  Y.  S73,  73  N.  E.  1,  70  L 
R.  A.  725;  McGonnell  t.  Morse  W.  D.  D.  Co.,  187  N.  T.  S41.  SO  N.  K.  190,  10 
L.  R.  A.  (M.  B.)  419. 

The  evidence  was  clear  and  uncontradicted  that  defendant  kept  con- 
stantly on  hand  a  sufficient  quantity  of  new  and  practically  new  steel 
wire  rope  to  be  used  for  guys,  and  that  this  rope  was  available  and 
open  to  the  use  of  the  foreman  rigger,  who  selected  what  he  thot^ht 
fit  and  proper.  In  the  case  of  this  particular  derrick,  he  had  selected 
and.U5&d  three  new  pieces  of  rope,  and  two  which  had  been  used,  but 
which  he  considered  sufficiently  strong.  It  did  not  appear  which  guy 
broke.  Upon  this  proof,  the  verdict  charging  the  defendant  with  neg- 
ligence was  clearly  against  the  evidence,  if,  indeed,  it  did  not  present 
a  case  for  the  dismissal  of  the  complaint.  The  plaintiff  now  seeks  to 
stistain  the  judgment  under  section  18  of  the  Labor  Law  (Consol. 
Laws,  c.  31),  on  the  theory  that  the  evidence  justified  a  finding  tiiat 
the  hoists,  stays,  and  scaffolding  were  not  so  placed  as  to  properly  pro- 
tect the  plaintiflF.  Without  considering  the  question  whether  or  not 
the  labor  law  could  be  held  to  apply  to  the  facts  proven  in  this  case, 
which  is  at  least  doubtful,  it  is  sufficient  that  no  such  claim  was  made 
in  the  court  below,  and  the  case  was  not  submitted  to  the  jury  on  any 
such  theory.  Rager  v.  Del.  L.  &  W.  R.  R.  Co.,  64  App.  Div.  134,  71 
N.  Y.  Supp.  851. 

The  judgment  and  order  appealed  from  are  revereed,  and  a  new 
trial  granted,  with  costs  to  the  appellant  to  abide  the  event.  AH  concur. 


RAMSAY  r.  HIU.BB  et  aL 

(Supreme  Court,  Aniellate  DlTidon,  First  Department.   December  30,  1909.) 

1.  Novation  (|  B*)— Substitdtiok  of  Nbw  Debtob. 

Plaintiff  opened  an  account  witb  a  brokers'  branch  office  deposited  a 
sum  of  money,  and  ordered  a  purchase  of  stock.  The  manager  transmitted 
the  money  as  received  to  the  main  office,  but  did  not  transmit  plalntHTs 
orders  for  stock,  but  transmitted  In  plaintiffs  name  a  number  of  orders  to 
bny  and  sell  various  stocks,  which  were  excuted  by  the  brokers  who  be* 
lleved  them  to  be  plaintiff's  orders,  and  entered  them  od  their  account 
Plalntltt,  in  Ignorance  ot  these  transactions,  snbsequently  ordered  a  sale  of 
the  stock  be  had  ordered,  and  tiie  manager  then  confessed  to'i^alntlff 
that  be  had  mlsappn^rlated  the  money,  and  stated  that,  If  plaintiff  would 
be  quiet  and  not  do  anything  abont  It,  he  would  readjust  Uie  matter,  and 
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pay  plaintiff  fats  mon^.  wb««apon  plaintiff  xepaietf:  .  V^erj.  well,  •  •  * 
I  liaTe  no  dlspositton  to  be  hard  npou  70a.  If  70a  bavo  mado  a  mlatakev 
and  If  ron  have  done  a  wrong  thing,  I  am  the  last  man  when  yon  are  down 
to  kick  you  further."  It  did  not  appear  that  plaintiff  at  thJa  time  knew 
the  state  of  his  account  on  the  brokers'  books.  In  accordance  with  his 
promise  to  the  manager,  he  kept  silent  for  about  three  months,  when  be 
wrote  to  the  brokers  for  a  copy  of  his  account,  and  npw  its  receipt  at 
once  disavowed  It  Beld,  that  the  conversation  between  plalntifl  and  the 
manager  did  not  amount  to  a  novation. 
[Ed.  Note. — ^For  other  cases,  see  Novation,  Gent  Dig.  1  6;  Dec  D^.  |  6.*] 

2.  Election  of  Bxiocdies  (f  7*>— Acts  CoNSTn-nrino. 

There  was  no  election  of  remedies,  for  plaintiff  never  attemirted  to  pur- 
sue the  manager's  promise  to  readjust  the  matter. 

[Ed.  Note.— For  other  cases,  see  Electlm  of  Remedies,  Cent  Dig.  1 12 ; 
Dec.  Dig.  i  7.*] 

8.  pKiNcipAL  ASD  AoiHT  (|  168*)— Batzficatioh  of  Uhauthobbbd  Act  tar 

AOBNT. 

The  manager  being  the  general  agent  of  the  brokers,  and  In  no  sense 
an  agent  of  plaintiff,  his  breach  of-  trust  was  a  breach  of  duty  owed  to 
the  brokers,  and  there  could  be  no  ratification  of  his  actfe  by  ^Intlff  a» 
ttose  of  hlfl  agent. 

[Ed.  Note.— For  other  cases,  see  Frlndpal  and  Agent,  Cent  Dig.  |  618; 
Dec.  Dig.  1 163.*] 

^  Fbiitcipaz.  and  Aoknt  (I  166*)— Batttication  of  Uhauthduzeo  'Acs  of 
Aararr— KvowuiDoi  of  Acts  bt  Fbincifaz.. 

There  can  be  no  ratlflcatlcm  of  an  agenlfs  acts  where  Uie  principal  Is 
Ignorant  of  the  whole  extent  and  nature  thereof. 

[Bd.  Note. — ^For  other  cases,  see  PrlndiMl  and  Agent  Cent  Dig.  I  627; 
Dec.  Dig.  1 166.*] 

Ingraham  and  I^ughlln,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Arthur  T.  Ramsay  against  Abraham  P.  Miller  and  oth- 
ers. From  a  judgment  for  plaintiff,  and  an  order  denying  a  new  trials 
defendants  appeal.  Affirmed. 

Argued  before  INGRAHAM,  McLAUGHLIN,  LAUGHLIN, 
HOUGHTON,  and  SCOTT,  JJ. 

Benjamin  N.  Cardozo,  for  appellants. 
W.  W.  Mumford,  for  respondent. 

SCOTT,  J.  Appeal  from  a  judgment  for  plaintiff  entered  upon  a 
verdict  directed  by  the  court. 

The  plaintiff  was  a  resident  of  Washington,  D.  C.  Defendants,  a 
firm  of  stockbrokers,  maintained  a  branch  office  in  Washington,  of 
which  one  Ludwig  was  general  manager.  On  January  28,  1907,  plain- 
tiff opened  an  account  with  defendants  by  depositing  $1,000  with  L,ud- 
wig  and  ordering  the  purchase  of  100  shares  of  the  common  stock  of 
the  steel  corporation.  He  received  a  notice  from  defendants'  main 
office  in  New  York,  advising  him  of  the  purchase  of  the  stock.  Prom 
time  to  time  plaintiff  paid  other  sums  into  the  branch  office,  and  or> 
dered  further  purchases  of  steel  stock,  until  he  had  finally  paid  in 
all  about  $6,000.  Ludwig  transmitted  this  money,  as  it  was  reeved, 
to  defendants.  He  did  not,  however,  transmit  plaintiff's  orders  as  to 
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the  purchase  of  stock,  but,  on  the  contrary,  transmitted  in  plaintiff's 
name  a  great  number  of  orders  to  buy  and  sell  various  stocks,  all  of 
which  were  executed  by  defendants,  who  believed  them  to  be  plain- 
tiff's orders,  and  entered  them  on  his  account.  Plaintiff  was  in  igno- 
rance of  these  transactions,  and  in  July,  1907,  ordered  the  sale  of  all 
of  the  sted  stock  which  he  supposed  he  had  bought.  Ludwig  then 
confessed  to  plaintiff  that  he  mid  misappropriated  his  money.  Lud- 
wig  said,  "If  you  will  just  be  quiet  and  will  not  do  anything  about  it, 
I  will  readjust  this  matter,  and  pay  you  your  money" — to  which 
plaintiff  replied:  "Very  well,  Mr.  Ludwig,  I  have  no  disposition  to  be 
hard  on  you.  If  you  have  made  a  mistake,  and  if  you  have  done  a 
wrong  thing'  I  am  the  last  man  when  you  are  down  to  kick  you  fur- 
ther/' It  does  not  appear  that  plaintiff  at  this  time  knew  the  state  of 
his  account  on  defendants*  bo^s.  He  had  received  no  statement  ex- 
cept the  first  one  showing  the  purchase  of  100  shares  of  steel.  In  ac- 
cordance with  his  promise  to  Ludwig  plaintiff  kept  silence  tmtil  early 
in  November,  1907,  when  he  wrote  to  defendants  asking  for  a  copy 
■of  his  account,  and,  when  it  was  received,  he  at  once  disavowed  it. 

Upon  this  state  of  facts  we  think  that  the  court  below  was  right  in 
<lirecting  a  verdict  for  the  plaintiff.  The  situation  of  the  parties, 
when  plaintiff  and  Ludwig  had  the  conversation  above  mentioned, 
was  that  defendants  owed  plaintiff  the  amount  of  money  he  had  paid, 
and  Ludwig  in  turn  owed  defendants  the  same  sum.  The  conversa- 
tion between  plaintiff  and  Ludwig  did  not  amount  to  a  novation,  be- 
cause it  indicated  no  intention  or  disposition  on  plaintiff's  part  to 
release  his  claim  against  defendants,  and  accept  Ludwig  as  his  debtor 
in  defendants*  place.  All  he  did  was  to  agree  to  keep  silence  for  an 
unspecified  time  in  order  to  enable  Ludwig,  if  he  could,  to  satisfy 
the  defendants'  debt  to  plaintiff.  All  that  plaintiff  did,  or  agreed-  to 
do,  was  to  keep  silence.  Mere  silence,  no  prejudice  resulting  there- 
from to  the  defendants,  does  not  estop  plaintiff  from  recovering  from 
defendants.  Norden  v.  Dule,  130  App.  Div.  1,  104  N.  Y.  Supp.  854. 
There  was  no  election  of  remedies,  for  plaintiff  never  attempted  to 
pursue  Ludwig*s  promise  to  readjust  the  matter. 

The  defendants  rely  chiefly  upon  what  they  claim  to  have  been  a 
ratification  of  Ludwig's  acts  by  plaintiff's  silence.  The  doctrine  of 
ratification  is  usually  applied  as  betweoi  principal  and  agent  when 
the  principal  through  some  form  of  acquiescence  is  held  to  have  rati- 
fied and  adopted  his  agent's  unauthorized  acts,  and  the  many  cases 
cited  by  defendants  are  in  the  main  of  this  character.  There  are  dif- 
ficulties, however,  in  the  way  of  applying  that  doctrine  to  the  present 
case.  In  the  first  place,  Ludwig  was  the  general  agent  of  the  de- 
fendants, and  in  no  sense  an  agent  of  plaintiff.  His  breach  of  trust 
was  a  breach  of  the  duty  which  he  owed  to  defendants.  It  would  be 
inaccurate  therefore  to  speak  of  plaintiff  as  ratifying  the  acts  of  de- 
fendants' agent.  If  anything  were  to  be  claimed  in  that  regard,  it 
must  be  that  he  adopted  them  as  his  own,  and  of  that  there  is  no  evi- 
dence. But,  even  if  we  could  consider  Ludwig  as  in  any  sense  the 
plaintiff's  agent  and  speak  of  a  ratification  by  plaintiff  of  Ludwig's 
acts;  it  would  be  impossible  to  find  such  ratification  in  the  present  case. 
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because  it  does  not  appear  that  plaintiff  knew  the  whole  extent  and 
nature  of  Ludwig's  acts.  On  the  contrary,  the  evidence  is  that  he  did 
not.  "Before  a  principal  can  be  held  to  have  ratified  the  unauthorized 
act  of  an  assumed  ^ent  he  must  have  full  knowledge  of  the  facts  so 
that  it  can  be  said  that  he  intended  to  ratify  the  act.  If  his  knowledge 
is  partial  or  imperfect  he  will  not  be  held  to  have  ratified  the  unau- 
thorized act,  and  the  proof  of  adequate  knowledge  of  the  facts  should 
be  reasonably  clear  and  certain,  particularly  in  a  case  like  this  where, 
so  far  as  the  record  discloses,  no  substantial  harm  has  come  to  the 
defendants  from  the  delay  or  the  acts  of  the  principal."  Trustees, 
etc..  V.  Bowman,  136  N.  Y.  521-526,  32  N.  E.  987. 
The  judgment  and  order  appealed  from  are  affirmed,  with  costs. 

McLaughlin  and  HOUGHTON,  JJ.,  concur. 

INGRAHAM,  J.  (dissentii^).  This  action  comes  up  on  an  appeal 
from  a  jud^ent  entered  upon  a  verdict  for  the  plaintiff  directed  by 
the  court.  The  defendants  requested  the  court  to  submit  to  the  jury  the 
question  whether  there  had  been  a  ratification  by  the  plaintiff  ox  the 
acts  of  one  Ludwig  through  whose  fraud  the  loss  occurred.  This  re- 
quest was  denied,  and  the  defendants  excepted. 

I  think  there  was  a  question  for  the  jury  as  to  whether  the  plaintiff 
had  not  ratified  the  acts  of  Ludwiej  which  should  have^een  submitted. 
Ludwig  was  the  defendants'  agent  in  Washington.  The  plaintiff  had 
opened  an  account  with  the  defendants  through  Ludwig,  and  ordered 
(he  purchase  of  certain  stocks,  and  had  deposited  with  Ludwig  certain 
sums  of  money  as  margin.  Ludwig  then  gave  the  defendants  orders 
for  the  purchase  and  sale  of  stocks  on  this  account  not  authorized  by 
the  plaintiff,  and  failed  to  give  orders  for  the  purchase  of  stocks  whidi 
the  plaintiff  had  directed  him  to  give.  The  result  of  Ludwig's  trans- 
actions was  that  the  money  that  the  plaintiff  had  given  to  Ludwig  as 
margin  to  be  deposited  as  such  had  been  lost,  and  this  action  is  brought 
to  recover  the  amount  so  deposited.  According  to  the  plaintiff's  tes- 
timony, he  went  repeatedly  to  Ludwig,  and  asked  for  a  statement  of  his 
account.  No  such  statement  was  furnished;  Ludwig  making  excuses 
for  his  failure  to  furnish  them.  The  matter  was  thus  extended  from 
January,  1907,  when  the  account  was  opened  until  about  the  1st  of 
July,  when  the  plaintiff  said  to  Ludwig  that  he  must  have  his  account 
closed,  and  finally,  on  or  about  the  1st  of  July,  1907,  he  ordered  all  of 
his  stocks  sold.  On  the  morning  of  the  8th  of  July  he  received  a  tele- 
phone message  from  Ludwig's  wife,  stating  that  Ludwig  was  home 
sick,  and  the  plaintiff  went  to  see  him,  Ludwig  then  told  the  plaintiff 
that  his  money  was  all  gone,  that  Ludwig  had  not  given  the  defend- 
ants' orders  for  the  purchase  of  the  stock  that  tiie  plamtiff  had  ordered, 
and  said  to  the  plaintiff,  "If  you  will  just  be  quiet  and  will  not  do  any- 
thing about  it,  I  will  readjust  this  matter  and  pay  you  your  money." 
Ludwig's  wife  said  to  the  plaintiff :  "Mr.  Ramsay,  this  house  belongs 
to  me,  and  you  know  that  it  is  worth  $4,000  or  $5,000,  and  I  will  deed 
it  to  you  to  pay  back  the  money  that  has  been  wrongfully  used  of 
yours."  She  also  said  that  her  brother  had  money  and  she  would  send 
for  him,  and  they  would  adjust  this  matter.    Finally,  the  plaintiff 
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told  Ludwig  that  he  would  wait  for  an  adjustment  to  be  made.  On 
cross-examination  he  testified  that  Ludwig  and  his  wife  stated  to  him 
that,  if  he  would  be  quiet  and  would  not  do  anything  about  it,  Ludwig 
would  adjust  the  matter,  and  save  the  plaintiff  his  money,  and  that  the 
plaintiff  told  Ludwig  that  he  would  keep  quiet  if  he  would  readjust 
the  matter,  as  he  promised  he  would.  Ludwig  subsequently  gave  to 
the  plaintiff  as  security  a  policy  of  life  insurance,  and  also  some  shares 
of  mining  stock.  These  were  subsequently  returned  to  Ludwig  in 
the  winter  of  1907,  or  in  the  early  part  of  1908.  After  this  conversa- 
tion, the  plaintiff  did  not  tell  the  defendants  anything  about  the  transac- 
tion, as  he  bad  promised  not  to  do  it.  On  November  8,  1907,  he  first 
communicated  with  the  defendant  about  the  wrong  that  Ludwig  had 
done,  and  this  action  seems  to  have  been  commenced  on  February  5, 
1908.  This  is  the  plaintiff's  statement  of  the  transaction,  and  I  think 
there  was  sufficient  to  justify  a  finding  that  the  plaintiff  for  a  valua- 
ble consideration,  which  consisted  of  the  promise  of  Ludwig  and  his 
wife  to  adjust  the  matter  so  that  the  plaintiff  would  receive  his  money 
by  a  conveyance  of  the  house  belonging  to  Ludwig's  wife,  and  receiv- 
ing the  securities  which  Ludwig  delivered  to  the  plaintiff,  had  ratified 
the  acts  of  Ludwig  in  assuming  to  make  the  purchases  of  the  stocks 
on  the  plaintiff's  account  which  he  had  not  authorized,  and  agreeing  to 
look  to  Ludwig. for  an  adjustment  of  his  claim  against  the  defendant. 
rTt  was  Mrtainly  capable  of  the  construction  that  the  plaintiff,  knowing 
all  the  facts,  agreed  for  a  valuable  consideration  to  accept  Ludwig  as 
his  debtor  and  to  discharge  the  defendants  from  responsibility  for  Lud- 
wig's wrongful  acts.  While  it  is  quite  clear  that  Ludwig  was  the  agent 
of  the  defendant,  and  that  at  the  time  this  conversation  took  place  the 
defendant  was  liable  to  the  plaintiff  for  Ludwig's  acts,  the  plaintiff 
could  adopt  Ludwig's  acts  in  relation  to  the  transaction  between  him- 
self and  the  defen^nts  and  agree  to  substitute  Ludwig  as  his  debtor 
instead  of  the  defendants;  and,  if  this  was  based  upon  a  valuable  con- 
sideration, I  can  see  no  reason  why  the  plaintiff  should  not  be  bound. 
There  is  no  question  of  estoppel,  as  it  does  not  appear  that  the  defend- 
ant was  injured  in  any  way  by  the  dela^ ;  but,  as  I  view  it,  the  case 
rests  entirely  upon  a  ratification.  Ludwig,  as  agent  of  the  defendants, 
had  accepted  the  plaintiff's  accounts,  and  had  undertook  to  transmit 
orders  from  the  plaintiff  to  the  defendants.  Ludwig  had  failed  to 
transmit  the  orders  and  had  transmitted  orders  for  which  the  plaintiff 
was  not  responsible,  and,  when  the  plaintiff  ascertained  tliis  fact,  he 
accepted  Ludwig's  obligation  to  repay  him  the  amount  that  he  had  lost. 
Thus  it  seems  to  me  that  there  was  a  question  presented  as  to  whether 
the  plaintiff  did  not  ratify  Ludwig's  acts  in  the  transaction  with  the 
defendants  and  accepted  the  promise  of  Ludwig  as  a  substitution  for 
the  obligation  of  the  defendants. 

I  think  this  question  should  have  been  submitted  to  the  jury,  and  that 
the  judgment  and  order  should  be  reversed. 

LAUGHLIN,  J.,  concurs. 
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PBOFLB  ex  nL  THIBD  AVE.  B.  GO.  T.  ffSAXB  BOABD  OF  TAX 

COSTRS  et  al. 

(Supreme  Court,  Appellate  Division,  Tblrd  Department   December  30,  1909.) 

1.  Taxatiok  (S  876*)— Fsascuise  Tax— Value  of  Tangible  Pbopebtt-Mah- 

NBB  or  DETBBHINIRa. 

In  aasesBlng  the  francblse  tax,  the  valae  of  tangible  corporate  property 
by  the  net  eamlngB  role,  where  the  property  Ui  practlcallT  Indestmctible 
by  nae  or  Is  near^  new,  Is  to  be  determined  by  the  cost  of  Its  r«prodne- 
tlon. 

[Ed.  Note.— BVv  other  cases,  see  Taxation,  Cent  Dig;  |  029;  Dea  Dlg^ 
I  376.*] 

2.  Afpbai.  and  Ebbok  (i  171*)— Thxobt  Pubsxted  in  TaiAL  COUBT— EmoT  OH 

Appeal. 

In  proceedings  to  estabUab  the  net  earnings  tax  ot  a  railroad  cwiqwny, 
wbere  all  parties  submitted  findings  to  the  referee  and  requested  finding 
based  upon  the  reproduction  cost  as  the  proper  basis  for  consideration, 
and  tbe  trial  having  proceeded  entirely  on  that  theory,  on  appeal  neither 
party  will  be  heard  to  object  to  tbe  manner  of  valuing  tbe  property. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  H  105&- 
lOOff;  Dec.  Dig.  1 171.*] 

8.  Taxation  Q  ^*)— Fbanchise  Tax— Objections  to  Rkfebee's  Fxndznqs. 

In  proceedings  to  conflrm  the  statement  of  the  franchise  tax  of  a  rail- 
road company,  where  It  was  alleged  that  three  pieces  of  real  estate  were 
not  In  active  use  and  were  not  revenue  producers  at  the  time  the  original 
tax  was  stated,  a.  consideration  of  the  several  properties,  the  purpose  for 
which  they  were  required,  their  use  Immediate  before,  at  the  time,  and 
after  the  tax  was  stated  warranted  a  finding  of  fact  that  the  property  was 
used  by  the  relator  In  tbe  operation  of  Its  railway. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  |  881;  Dec.  Dig. 
I  493.*] 

4.  Taxation  (|  876*)— Fbarohise  Tax— Manneb  of  Dbtbbuinino. 

In  determining  the  net  earnings  of  a  railroad  company,  in  arriving  at 
the  assessment  for  the  franchise  tax  it  Is  proper  to  deduct  the  amount  of 
a  franchise  tax  paid  from  tbe  earnings. 

[Ed.  Note.— For  other  cases,  see  Taxation,  C^t.  Dig.  i  G3S ;  Dec.  Dig. 
I  376.*] 

6.  Taxation  (i  876*)— Fbanchisb  Tax— Manneb  or  Detebuinino. 

In  assessing  the  franchise  tax,  money  paid  out  for  "injuries  and  dam- 
ages"  Is  to  be  treated  as  ordinary  disbursements  incident  to  the  business, 
to  be  deducted  in  arriving  at  the  net  earnings.  In  the  absence  of  a  show- 
ing that  Qie  money  was  paid  on  acoonnt  of  the  company's  employing  de- 
fective machinery  or  Incompetent  servants,  or  for  Its  other  wrongful  or 
negligent  acts. 

[Ed.  Note^B^  other  cases,  see  Taxation,  Cent  IMg.  |  925 ;  Dec:  Dig. 
I  378.*] 

6.  Taxation  (S  876*)— Fbanchise  Tax— Hannbb  of  Dbtbbhinino. 

In  determining  tbe  net  earnings  of  a  railroad  company  for  the  porpoes 
of  stating  the  franchise  tax,  a  fair  return  upon  tbe  capital  InTSsted  Is 
not  what  return  shonld  be  made  upon  tbe  real  estate  or  the  actual  tan^ 
gible  property,  but  what  return  should  be  made  upon  the  Investment 
resented  by  all  of  the  property,  tangible  and  Intangible — ^that  Is,  upon  the 
actual  money  value  engaged  In  tbe  business. 

[Ed.  Nota— For  other  cases,  see  Taxation,  Ceat  IMg.  |  dZS;  Dea  Dig. 
I  376.*) 


•For  otb«r  cuw  ■••  srim  topic  A  i  numbbb  In  Dec.  *  Am.  Diss.  1907  to  data,  A  R^'r  ladezM 
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7.  Tazatxoh  a  876*)— B^tAiroHm  Tax— Makmo  of  Itenmaimfe. 

In  detenulnlog  such  net  earnings  there  should  be  deducted  frorp  the 
earnings  a  reasonable  sum  each  year  to  provide  for  the  r^lacem^t  of 
property  which  will  become  worthless  by  use;  this  being  outside  of  the 
ordtoary  annual  expenses  for  maintenance,  renewals,  and  rqmlrs. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  I  625;  Dea  Dig. 
I  876.»] 

Appeal  from  Special  Term,  Albany  Counly. 

Action  by  the  People  of  the  State  of  New  York,  on  the  relation  of  the 
Third  Avenue  Railroad  Company,  against  the  State  Board  of  Tax 
Commissioners  and  another.  From  the  determinaticHi  of  the  Special 
Term  confirming,  as  modified,  the  statement  of  the  special  franchise 
tax  against  the  relator's  property  made  by  the  Tax  Commissioners,  all 
parties  appeal.  Determination  confirmed. 

Argued  before  SMITH,  P.  J.,  and  CHESTER.  KELLOGG.  SEW- 
ELL,  and  COCHRANE,  JJ. 

Edward  R.  O'Malley,  Atty.  Gen.  (William  N.  Cowen  and  Arthur  J. 
Cowen.  of  counsel),  for  the  Tax  Com'rs. 

Francis  K.  Pendleton,  Corp.  Counsel  (David  Rumsay  and  Curtis  A. 
Peters,  of  counsel),  for  the  City. 

Cravath,  Henderson  &  De  Gersdorff  and  Joseph  P.  Cotton,  Jr. 
(Walker  D.  Hines  and  Jarvis  P.  Carter,  of  counsel),  for  relators. 

JOHN  M.  KELLOGG,  J.  It  is  assumed  by  the  parties  to  the  record 
that  the  net  earnings  rule  defined  in  People  ex  rel.  Jamaica  Water 
Supply  Co.  V.  Tax  Commissioners,  196  N.  Y.  39,  89  N.  E.  581,  and  128 
App.  Div.  13, 112  N.  Y.  Supp.  392,  is  the  proper  method  of  valuing  the 
relator's  special  franchise,  but  errors  are  alleged  in  the  application 
thereof  to  the  facts  shown. 

1.  It  is  urged  that  the  actual  value  of  the  tangible  property  should 
have  been  considered  rather  than  its  reproduction  cost.  Some  of  the 
property  was  practically  indestructible  by  use,  and  much  of  it  was 
nearly  new.  As  to  such  properties,  the  reproduction  cost  would  fairly 
indicate  its  value.  The  record  does  not  give  facts  sufficient  to  war- 
rant a  determination  how  much  the  other  property  had  depreciated. 
All  the  parties  submitted  findings  to  the  referee,  .and  requested  findings 
based  upon  the  idea  that  the  reproduction  cost  was  the  proper  basis 
for  consideration,  and  no  other  value  of  the  property  was  deemed  im- 
portant by  any  one,  and  no  other  basis  of  valuation  was  presented. 
The  trial  having  proceeded  entirely  on  that  theory,  I  diiidc  neither 
party  is  in  a  position  to  be  heard  against  it. 

2.  It  is  alleged  that  three  pieces  of  real  estate  were  not  in  active  use, 
and  were  not  revenue  producers  at  the  time  the  original  tax  was 
stated.  The  findings  of  fact  show  that  such  real  estate  was  used  l^  the 
relator  in  the  operation  of  its  railway.  A  consideration  of  the  seve^l 
properties,  the  purposes  for  which  they  were  acquired,  their  use  im- 
mediately before,  at  the  time,  and  after  the  tax  was  stat»l.  fairly  jtis- 
tify  the  findings. 

*For  other  cMw  we  urn*  topic  *  g  mnuuu  In  Dee.  ft  Am.  Dlgi.  UVT  to  OaU,  *  Rep^r  IndsxM 
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3.  It  IS  urged  that  the  franphise  tax  was  erroneously  deducted  from 
the  earnings  in  determining  the  net  earnings.    Such  deduction  was 

not  improper.  See  Jamaica  Water  Supply  Co.  Case,  atwve.  Upon  a 
motion  for  a  reargument  of  that  case,  decision  not  yet  reported,  it  is 
understood  that  the  Court  of  Appeals  has  determined  that  a  franchise 
tax  paid  may  be  deducted  from  the  earnings. 

4.  An  item,  "injuries  and  damages,  $31,013.68,"  was  included  in 
the  expenses  and  deducted  from  the  earnings,  and  it  is  claimed  that 
such  payments  must  have  arisen  from  the  wrongful  acts  of  the  re- 
lator and  its  servants,  and  that,  therefore,  it  is  against  public  policy 
to  allow  the  same.  It  does  not  appear  that  these  moneys  were  paid  on 
account  of  any  wrongful  act  of  any  officer  or  employe  of  the  ccmi- 
pany.  A  company  operating  a  railroad  under  the  most  careful  man- 
agement must  have  many  claims  against  it  for  injuries  and  damages. 
They  are  necessary  incidents  to  operating  the  road.  There  is  no  evi- 
dence that  these  moneys  were  paid  on  account  of  the  company's  em- 
ploying defective  machinery  or  incompetent  servants,  or  for  its  other 
wrongful  or  negligent  acts.  The  payments  for  such  purposes,  except 
where  facts  shown  require  otherwise,  are  properly  treated  as  ordi- 
nary disbursements  incident  to  the  business.  This  item  is  not  shown 
to  be  extraordinary. 

5.  The  contention  that  the  Special  Term,  as  matter  of  law  and  not 
of  fact,  determined  that  the  relator  was  entitled  to  a  return  upon  its 
tangible  property  of  6  per  cent,  rather  than  5  per  cent.,  as  found  by 
the  referee,  is  not  sustained  by  the  record.  In  the  Jamaica  Water  Sup- 
ply Co.  Case  it  was  held  by  the  Court  of  Appeals  and  by  this  court  that 
in  the  absence  of  satisfactory  evidence  to  the  contrary,  six  per  centtmi 
may  properly  be  deemed  a  fair  return  on  the  property  of  a  public  serv- 
ice corporation.  The  relator's  evidence  favors  a  6  per  cent,  return. 
The  evidence  of  the  defendant  introduced  to  establish  a  different  rate 
refers  to  a  return  upon  the  tangible  property  only.  That  does  not 
meet  the  point  under  consideration.  The  question  is  not  what  return 
should  be  made  upon  the  real  estate  or  the  actual  tangible  property, 
but  what  return  should  be  made  upon  the  investment  represented  by 
all  of  the  property,  tangible  and  intangible;  that  is,  upon  the  actual 
money  value  engaged  in  the  business.  As  stated  by  this  court  in  the 
Jamaica  Water  Supply  Co.  Case,  we  cannot  assume  that  the  intangible 
part  of  the  relator's  property  earns  any  greater  per  cent  of  return  than 
its  tangible  property.  The  return  comes  from  the  combined  use  of 
both.  We  are  therefore  to  allow  a  fair  return  upon  the  value  of  the 
entire  property,  considering  the  risks  and  all  the  circumstances  sur- 
rounding file  business.  We  are  then  to  deduct  from  the  net  earnings 
an  amount  which  the  tangible  property  earns,  based  upon  a  per  cent, 
which  is  deemed  a  fair  return  upon  an  investment  in  such  a  street  rail- 
way enterprise,  and  then  are  to  capitalize  the  remaining  net  earnings 
at  the  same  rate  in  order  to  determine  the  actual  vfdue  of  the  re- 
mainder of  the  property;  that  is,  the  intangible  part  of  the  special 
franchise.  The  evidence  of  the  defendants  therefore  gives  us  no  real 
light  as  to  what  would  be  a  fair  return  upon  the  entire  money  value  of 
all  the  property  employed  in  the  enterprise.  The  court  was  justified 
in  fixing  6  per  centum  as  a  fair  return  upon  the  investment. 


Digitized  by  Google 


Sup.  Ct.)  PEOPLH  T.  BTATE  BOARD  OF  TAX  OOM*BS. 


631 


6.  The  Jamaica  Water  Supply  Co.  Case  establishes  that  a  public 
service  corporation,  with  reference  to  its  property  which  will  become 
worthless  by  use  and  must  be  replaced,  is  entitled  to  set  aside  each 
year  from  its  earnings  a  reasonable  sum  to  provide  for  its  replace- 
ment. This  is  outside  of  the  ordinary  annual  expenses  for  mainte- 
nance, renewals,  and  repairs.  The  relator  actually  expended  $260,- 
097.36  for  maintenance,  renewals,  and  repairs,  and  was  allowed  in  ad- 
dition $200,000  to  create  a  fund  for  the  replacement  of  physical  prop- 
erty which  would  be  destroyed  by  use  and  must  eventualty  be  replaced. 
The  defendants  had  access  to  the  relator's  books  and  accounts,  and,  if 
the  expenditures  actually  made  covered  the  same  items  which  would 
naturally  be  provided  for  in  the  r^lacement  fund  allowed,  they  had 
the  opportunity  to  show  the  fact.  The  annual  ordinary  expenditures 
for  repairs,  replacements,  and  renewals  upon  such  a  property  cannot 
be  asstnned  to  make  it  unnecessary  to  provide  a  fund  which  will  re- 
place its  engines,  electrical  equipment,  and  other  physical  property 
which  at  stme  time  must  be  replaced.  The  evidence  justified  the  court 
in  determining  that,  in  addition  to  the  $260,097.36  actually  expended 
during  the  year  for  ordinary  repairs  and  maintenance  of  the  property, 
$300,000  more  would  be  required  from  the  earnings  of  the  year  to 
replace  property  which  in  time,  notwithstanding  ordinary  repairs 
would  become  useless  and  must  be  replaced.  Much  of  the  relator's 
property  was  comparatively  new.  Some  of  it  was  practically  inde- 
structible. It  is  but  fair  that  the  years  in  which  there  is  little  or  no 
call  for  the  replacement  of  property  used  should  contribute  to  a  fund, 
so  that  the  year  in  which  the  property  fails  shall  not  be  charged  with 
its  entire  replacement.  We  cannot  say  from  the  record  that  $460.- 
097.36  is  too  laige  a  sum  to  meet  the  ordinary  annual  maintenance, 
renewal,  and  repairs  and  to  provide  such  replacement  fund. 

A  careful  consideration  has  been  given  to  all  the  evidence  and  to  the 
objections  uiged  against  the  order,  and  no  prejudicial  error  is  found 
therein. 

The  appeal  by  the  relator  brings  up  for  review  some  alleged  errors 
in  computations  made  by  the  referee,  which  in  the  view  we  take  of  the 
case  could  not  substantially  change  the  result.  The  computations  by 
the  referee  may  not  have  been  exact  upon  either  side,  but  in  their  en- 
tire^ bring  no  substantial  prejudice  to  either  party. 

Considering  the  manner  in  which  the  case  was  submitted  to  the  ref- 
eree and  the  Special  Term,  and  the  questions  there  presented  for  deci- 
sion, we  find  no  error  to  the  substantial  prejudice  of  either  party.  The 
determination  should  therefore  be  confirmed.  All  concur. 
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BBNWIOK  T.  WDBDBN  et  aL 
<Siiprei&e  Oonrt,  A^ieUate  DItIsUhi.  Flnt  Department  December  id,  1908;) 

L  Wills  (|  687*)~Pbopkbtt  Devised— Pebsoivb  Ecttttled. 

The  second  clause  of  a  will  gare  a  lot  to  the  executors  in  trust  to  collect 
ttae  rents  and  ai^ly  the  net  Income  to  the  use  of  testator's  sons  F.  and 
8.  during  their  lives,  no  more  than  half  to  the  use  of  each,  and  pro- 
vided that  Buch  part  thereof  as  the  executors  did  not  deem  necessary  to 
BO  apply  should  be  accumulated  during  infancy  of  any  chlldroi  of  such 
sons,  and  divided  pro  rata  among  them  oa.  UtOx  majority,  and  tiiot,  it 
either  son  died  leaving  iasue,  the  Income  flrom  tta  principal  dionld  be 
aM>lled  to  the  use  (tf  bte  chUdrm  In  equal  shares  until  thdr  majority, 
and,  if  either  son  died  without  Issue,  the  Income  applied  to  his  use  should 
go  to  the  other  son,  any  surplus  to  t>e  accumulated  as  before  provided  for 
the  grandchildren.  Another  clause  referred  to  the  trust  created  the  sec- 
ond clause  of  the  will  for  testator's  sons  and  "their  issne."  The  residuary 
clause  gave  the  remainder  of  the  pn^>erty  to  the  widow.  Beld  that,  apcm 
the  death  of  a  son  without  Issue,  the  other  son  having  already  died  leav- 
ing issue,  the  one-half  ot  the  principal  a{«Aled  to  his  use  would  go  to  tea- 
tator's  grandchildren,  and  not  to  the  widow  under  the  residuary  clause. 

[Bd.  Note^For  other  caaea,  ne  Wllls^  Oant.  Die  1 16il;  Dee.  Dig.  | 

e87.*i 

3,  Costs  (f  102*)— Awabd  Out  of  Pbopebtt. 

In  an  action  to  determine  a  claim  to  real  propoty  under  the  provisions 
of  a  testamentary  trust,  costs  awarded  to  successful  parties  diould  not  be 
reoovwed  oat  of  the  property. 

[Ed.  Nota— For  other  cases,  aee  Costs,  Cent  Dig.  i  897;  De&  Die.  I 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Harold  S.  Rcnwick  against  Henrietta  H.  Weeden  and 
others  to  determine  a  claim  to  realty.  From  the  part  of  the  judgment 
directing  costs,  including  extra  allowances  to  be  paid  out  of  the  realty, 
plaintiff  and  two  defendants  appeal,  and  from  that  part  adjudging  that 
defendant  named  has  no  interest  therein  she  appeals.  Affirmed  as 
modified. 

Argued  before  INGRAHAM,  McLAUGHLIN,  CLARKE. 
HOUGHTON,  and  SCOTT,  JJ. 

John  P.  Herren,  for  plaintiff. 

George  Welwood  Murray  and  Robert  McC.  Marsh,  for  defendants 
Murray,  as  trustee,  and  Renwick. 
Truman  H.  Baldwin,  for  defendant  Weeden. 

McLAUGHLIN,  J.  This  action  was  brou|;ht  to  compel  a  determi- 
nation of  a  claim  to  real  pr(^>erty  under  sections  1638  to  1660  of  the 
Code  of  Civil  Procedure. 

The  plaintiff  and  the  defendants  Murray,  as  trustee,  and  Claire  R. 
Renwidc,  had  a  judgment  to  the  effect  that  the  other  defendants  had 
no  claim  to  the  real  property  in  question,  but  they  appeal  from  the 
judgment  in  so  far  as  it  directs  the  costs,  including  extra  allowances, 
to  be  paid  out  of  the  real  estate,  and  the  defendant  Henrietta  H.  Weed- 
en appeals  from  so  much  of  the  judgment  as  determines  that  she  has 
no  claim  or  interest  therein. 

•rorethercMW  iMNUMtopleAliiinasBlBDM.  A  Am.  IHgi.  iMfftodRta,  AR^i'rlBdesMs 
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Frederick  W.  Renwick,  Sr.,  died  on  the  27th  of  March,  1893,  seised 
in  fee  simple  of  the  premises  in  question.  He  left  a  will,  which  was 
probated,  and  the  main  question  in  the  case  turns  upon  the  proper  con- 
struction of  its  second  clause.  He  left  him  surviving  his  son  Fred- 
erick W.,  Jr.,  unmarried;  his  son  Stanhope  C,  who  was  then  married 
and  had  two  children;  and  his  widow,  now  deceased.  The  second 
clause  of  the  will,  or  so  much  of  it  as  is  pertinent  to  the  question  pre- 
sented, reads  as  follows : 

"I  give  the  lot  •  •  *  known  as  No.  31  Park  Row,  *  •  *  to  my  exec- 
utrix and  executors  *  •  •  In  trust  to  collect  and  receive  the  roita  and  In- 
come  tiierefrom  and  after  paying  all  expenses  *  *  *  to  apply  the  net  In- 
come therefrom,  or  so  mnch  thereof  as  they  shall  deem  necessary  and  jadicloaB> 
to  the  use  of  my  sons  Frederick  W.  and  Stanhope  C,  during  the  terms  of  their 
reapectlve  lives,  not  more  than  one  half  to  the  use  of  each,  without  the  power 
of  anticipation  •  •  *  and  without  the  power  of  assignment,  and  such  por- 
tion the  said  income  as  my  executrix  and  executors  shall  not  deem  neces- 
sary or  advantageously  applied  to  the  use  of  my  said  sons  to  be  accumulated 
during  the  infancy  of  any  chlldrm  bom  or  to  be  bom  to  my  said  sons,  such 
accumulated  fund  to  be  divided  pro  rata  equally  among  such  children  «f  my 
sons  when  the  first  of  than  shall  attain  bis  or  her  majority.'* 

^hen  follow  provisions  giving  the  executors  power  to  lease,  etc.,  and 
the  will  then  provided  that : 

"If  either  of  my  said  sons  shall  die  leaving  Issue  him  surviving,  the  Income 
from  the  prindpal  of  this  trust  theretofore  an^lied  to  tiie  use  of  such  son  shall 
be  applied  to  the  use  of  such  issue  tn  equal  shares  until  they  reqwctlvely  at- 
tain majority, — ^the  principal  as  each  child  attains  majority  to  be  dlvided.'- 
each  child  to  receive  an  equal  share  thereof.  If  either  of  my  said  sons  shall 
die  leaving  no  Issue  him  surviving,  the  Income  theretofore  applied  to  his  use, 
or  so  much  thereof  as  my  executors  shall  deem  expedient,  shall  be  applied  to 
the  use  of  the  other  son, — any  surplus  to  be  accumulated  as  before  directed 
for  the  granddUldroL" 

In  the  residuary  clause  he  gave  all  tiie  rest,  residue,  and  remainder 
of  his  property  to  his  widow,  who  died  in  1901.  The  son  Stanhope 
died  December  29,  1906,  leaving  him  surviving  the  plaintiff  and  the 
defendant  Claire  R.  Renwick,  his  only  children  and  heirs  at  law. 
Frederick  died  July  12,  1907,  without  issue. 

The  defendants,  other  than  Murray,  as  trustee,  and  Claire  R.  Ren- 
wick, claim  that  the  principal  of  the  one-half  the  income  from  which 
was  paid  to  the  son  Frederick,  he  having  died  without  issue,  passed  un- 
der the  residuary  clause  of  the  will  to  the  widow,  and  upon  her  death 
to  her  sister,  the  appellant  Henrietta  H.  Weeden.  A  careful  consid- 
eration of  the  whole  will  indicates,  as  it  seems  to  me,  that  the  testator 
did  not  intend  such  disposition  of  the  real  estate  in  question;  on  the 
contrary,  he  intended  that  after  the  death  of  the  life  beneficiaries  (the 
two  sons)  such  real  estate  was  to  go  to  his  grandchildren;  that  is, 
the  children  of  his  .two  sons.  This  disposition  is  found,  if  not  direct- 
ly expressed,  necessarily  to  be  implied  from  the  language  used  in  the 
second  clause,  as  interpreted  by  the  whole  will.  It  will  be  observed  that 
such  portion  of  the  income  as  is  not  used  for  the  support  of  the  two 
sons  is  to  be  accumulated  for  the  grandchildren,  pro  rata.  Then,  after 
the  death  of  either  son,  the  income  theretofore  applied  to  his  use  is 
to  go  to  his  children  until  they  reach  the  age  of  21  years,  when  they 
are  to  take  the  principal,  and,  in  case  either  son  should  die  leaving  no 
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children,  a  cross-remainder  is  given  to  the  other  son.  The  sixth  clause 
of  the  will  also  indicates  the  same  intent,  where  the  testator  refers  to 
the  second  clause  as  "the  trust  created  by  the  second  dause  of  this 
my  will  for  my  sons  and  their  issue." 

This  conclusion  renders  it  unnecessary  to  consider  the  effect  of  the 
agreement  made  between  the  widow  and  the  two  sons  at  or  immediate- 
ly prior  to  the  probate  of  the  will,  but  under  that  agreement  it  may 
well  be  doubted  whether  she  and  all  persons  thereafter  claiming  under 
her  were  not  estopped  from  asserting  that  they  had  any  interest  in 
the  real  estate,  the  title  to  which  claim  is  here  made. 

The  trial  court,  therefore,  was  right  in  reaching  the  conclusion  that 
the  property  in  question  passed  under  the  will  of  Renwick,  Sr.,  to  the 
I^aintiff  and  the  defendants  Murray,  as  trustee,  and  Claire  R.  Renwick, 
that  the  other  defendants  had  no  claim  to  or  interest  in  the  same,  and 
that  the  plaintiff  was  entitled  to  costs.  Had  the  judgment  stopped 
there,  then  it  would  be  affirmed,  but  he  granted,  m  addition  to  the 
costs,  $1,000  extra  allowance,  and  also  granted  costs  to  the  defend- 
ants Murray,  as  trustee,  and  Claire  R.  Renwick,  together  with  an  ex- 
tra allowance  of  $1,000,  and  directed  that  all  of  the  costs  and  allcfw- 
ances  be  recovered  "out  of  the  property  herein  referred  to." 

The  plaintiff  succeeded  in  the  action,  and  costs  were  properly  award- 
ed to  him,  except  the  extra  allowance,  which,  under  the  circumstances, 
I  do  not  think  should  have  been  granted.  Nor  do  I  think  that  costs, 
including  an  extra  allowance,  should  have  been  amrded  to  the  defend- 
ants Murray,  as  trustee,  and  Claire  R.  Renwick;  nor  was  there  any 
authority  for  directing  that  the  costs  awarded  should  be  recovered 
"out  of  the  property." 

The  judgment  appealed  from,  therefore,  is  modified  by  allowing  the 
plaintiff  the  sum  of  $148.25  costs  as  taxed  in  the  action  against  the 
defendants  Henrietta  H.  Weeden,  William  B.  Macomber,  and  Clara 
Macomber,  and,  as  thus  modified,  affirmed,  with  costs  to  the  plaintiff 
against  die  defendant  Henrietta  H.  Weeden.   All  concur. 


UANN  V.  PRESS  PUB.  CO. 
(Snpreme  Court,  Appellate  DlvtBloo,  First  D^artment.    December  SO,  1900.) 

1.  Appeal  and  Ebrok  ({  1201*)— Review— Leave  to  Auend  Answeb. 

General  anthorlty  to  amend  a  pleading  given  by  tbe  Appelate  Division 
on  bearing  on  demnrrer  only  anthorlzea  a  change  ot  the  plendli^  as  to  that 
part  brouyght  In  qnestlon  by  the  demurrer,  and  where  the  Appellate  Divi- 
sion reversed  an  Interlocutory  Judgment  overruling  a  demurrer  to  a  eec- 
ond  separate  defense  In  an  answer  and  sustained  a  demurrer,  "but  with 
leave  to  the  defendant  to  amend  its  answer,"  etc..  la  the  absence  of  a 
stipulation  or  consent  to  amend  the  other  defenses,  defendant  should 
formally  move  at  special  term  for  leave  so  to  do,  and  explain  why  the 
pleadings  bad  not  been  served  originally  In  the  proposed  changed  form. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Dec.  Dig.  |  1201,*] 

2.  Appeal  and  Ebbob  (S  1201*)— Review— Amen duent  of  Sefabate  Defense— 

Pbactice. 

While  under  such  a  decision  of  the  appellate  division  defendant  conid 
only  save  an  answer  amending  the  second  defense,  he  could  under  the 
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practice  Id  axuA  cases  serre  an  amended  pleading  embracing  all  the  pro* 
TlslODS  of  tbe  original  pleading  with  soph  changes  In  the  part  thereof  to 
which  the  demnrrer  had  been  interposed  as  he  sees  fit  to  make. 
[Ed.  Note.— For  other  cases,  see  Appeal  and  Ebrror,  Dea  Dig.  1 1201.*] 

8.  Pleaoiro  (I  240*)— Amendhbkt^Aocxptascb  or  Sbbtice. 

While  plaintiff  by  receiving  an  entire  amended  answer  authorized  only 
to  be  amended  as  to  one  separate  defense  did  not  waive  his  right  to  move 
to  strike  out  any  part  thereof,  the  service  of  which  was  not  authorized, 
bis  refusal  to  receive  such  a  pleading  would  not  authorise  the  court  to 
compel  him  on  motion  to  accept  it  and  leave  him  to  a  Bubaeqnent  motion 
to  determine  whether  or  not  it  was  in  all  respects  authorized. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Dec.  Dig.  |  240.*] 

4.  PZ.EADIITO  (I  240*)— AUBNDUENT— CCHPEZXINa  PABTT  TO  ACCEPT  AMZITDED  . 
PlXADinO. 

Where,  on  motion  to  compel  a  party  to  accept  an  amended  pleading.  It 
appears  that  the  pleading  wag  authorized,  the  court  will  require  Its  ac- 
ceptance. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Dee.  Dig.  |  240.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  William  D'Alton  Mann  against  the  Press  Publishing 
Company.  From  an  order  compelling  plaintiff  to  accept  "an  amended 
supplemental  answer,"  plaintiff  appeals.  Reversed,  and  motion  de- 
nied. 

See,  also,  133  App.  Div.  29,  117  N.  Y.  Supp.  779. 
Argued    before    INGRAHAM,    I^UGHLIN,  HOUGHTON, 
CLARKE,  and  SCOTT,  JJ. 

Albert  A.  Wray,  for  appellant. 

Gilbert  D.  Lamb  (James  W.  Osborne,  on  the  brief),  for  respondent. 

LAUGHLIN,  J.  When  the  pleading  which  by  the  order  now  under 
review  the  plaintiff  is  obliged  to  accept  was  served  on  his  attorney,  it 
was  returned  with  due  notice  of  objection  that  in  so  far  as  it  purports 
to  amend  the  second  defense  it  was  unauthorized  because  the  changes 
made  in  that  defense  did  not  make  it  materially  different  from  the  con- 
dition of  the  pleading  at  the  time  a  demurrer  thereto  was  sustained,  and 
that,  in  so  far  as  the  alleged  third  and  partial  defense  and  alleged 
fourth  and  separate  defense  contained  in  the  original  answer  are 
amended,  the  same  was  without  authority  from  the  court  and  was  un- 
warranted, and  that  certain  admissions  contained  in  the  original  an- 
swer have  thereby  been  eliminated. 

Tlie  period  prescribed  by  the  Code  of  Civil  Procedure  within  which 
a  party  is  at  liberty  to  amend  a  pleading  as  of  course  (section  542, 
Code  Civ.  Proc.)  expired  before  the  service  of  this  pleading,  and  there 
is  no  evidence,  and  it  is  not  claimed,  that  it  was  served  pursuant  to  a 
stipulation  or  by  consent.  The  plaintiff  based  his  claim  to  a  right  to 
serve  the  amended  pleading  upon  an  order  of  this  court  made  on  the 
appeal  from  an  interlocutory  judgement  sustaining  a  demurrer  to  the 
second  separate  defense  contained  in  the  answer.  The  demurrer  which 
presented  the  issue  of  law  upon  which'  the  case  was  brought  into  this 
court  was  to  the  second  separate  defense  contained  in  a  supplemental 
answer.   The  Special  Term  overruled  the  demurrer,  and  plaintiff  ap- 
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pealed.  That  demurrer  did  not  present  for  decision  any  questiiMi  re- 
lating to  the  other  defenses  coatatned  in  the  answer,  nor  was  any  such 

question  presented  by  the  appeal  from  the  interlocutory  judgment 
overruling  it.  With  respect  to  the  other  defenses,  the  defendant's 
time  to  amend  them  in  any  manner  as  of  course  had  expired.  The 
opinion  of  this  court  directed  in  the  usual  form  that  the  interlocutory 
judgment  be  reversed,  with  costs,  and  the  demurrer  sustained,  with 
costs,  "but  with  leave  to  the  defendant  to  amend  its  answer  upon  pay- 
ment of  the  costs  of  the  appeal  and  of  the  demurrer."  The  order  of 
the  court  failed  to  follow  the  opinion,  in  that  the  opinion  gave  leave  to 
defendant  "to  amend  its  answer,"  and  tfie'  order  provided  that  it  be 
given  leave  "to  serve  an  amended  answer." 

It  WQuld  seem  in  the  circumstances  that  it  was  obvious  that  this  court 
did  not  intend  to  authorize  the  defendant  to  amend  any  part  of  the 
answer  excepting  that  relating  to  the  particular  defense  to  which  the 
demurrer  had  been  interposed.  In  the  absence  of  a  stipulation  or  con- 
sent to  amend  the  other  defenses,  it  would  be  incumbent  upon  the  de- 
fendant to  make  a  formal  motion  at  Special  Term  for  leave  so  to  do, 
and  explain  satisfactorily  why,  in  accordance  with  the  practice  in  the 
courts,  the  pleading  had  not  been  served  originally  in  the  proposed 
dianged  form.  If  the  order  of  this  court  had  followed  the  language 
of  our  opinion,  the  defendant  doubtless,  technically  speaking,  wotUd 
have  been  entitled  only  to  serve  an  answer  amending  the  second  de- 
fense but  not  an  entire  new  pleading.  The  practice,  however,  in  such 
cases,  is  to  serve  an  amended  pleading  embracing  all  of  the  provisions 
of  tlie  original  pleading  with  such  chafes  in  the  part  thereof  to  which 
the  demurrer  has  been  interposed,  as  the  party  granted  leave  thereunto 
sees  fit  to  make,  and  that  manifestly  is  more  convenient  and  satisfacto- 
ry and  will  tend  less  to  confusion  than  if  the  original  pleading  were 
considered  with  amendments  thereto.  It  has  long  since  been  the  set- 
tled practice,  however,  that  general  authoriw  to  amend  a  pleading, 
given  on  a  hearing  on  a  demurrer,  only  authorizes  a  change  of  the 
pleading  with  respect  to  that  part  hereof  which  was  brought  in  ques- 
tion by  the  denrarrer,  and  that  rule  should  be  adhered  to.  Fielden  t. 
Carelli,  26  How.  Prac.  173. 

The  learned  counsel  for  the  respondent  insists  that  the  counsel  for 
the  plaintiff  is  wrong  in  his  practice,  and  that  he  should  have  received 
the  answer  and  then  have  moved  to  strike  out  any  part  thereof,  the 
service  of  which  was  not  authorized.  It  seems  that  by  receiving  the 
pleading  he  would  not  have  waived  his  right  to  make  such  a  motion. 
Fielden  v.  Carelli,  supra ;  Robertson  v.  Roddand  Cemetery  Improve- 
ment Co.  et  al.,  54  App.  Div.  191,  66  N.  Y.  Supp.  632.  It  does  not 
follow,  however,  that  if  he  refuses  to  accept  a  pleading,  part  of  which 
is  clearly  unauthorized,  the  court  will  on  motion  compel  him  to  accept 
it  and  leave  him  to  a  subsequent  motion  to  determine  whether  or  not 
it  was  in  all  respects  authorized.  It  may  well  be  argued  that  an  order 
of  the  court  requiring  an  acceptance  of  the  pleading  was  res  adjudicata 
of  the  right  of  the  party  proposing  it  to  serve  it  in  the  form  presented, 
but  that  question  is  not  involved  here,  and  we  express  no  opinion 
thereon.   Of  course,  where  on  motion  to  compel  a  party  to  accept  a 
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pleading  it  appears  that  the  pleading  was  authorized,  the  court  will  re- 
quire its  acceptance.  Robertson  v.  Rockland  Cemetery  Improvement 
Co.,  supra.  The  point  decided  in  Robertson  v.  Rockland  Cemetery  Im- 
provement Co.,  supra,  was  that  after  an  entire  answer  had  been  strick- 
en out  as  sham,  with  leave  to  serve  an  amended  answer,  the  plaintiff 
could  not  refuse  to  accept  an  amended  answer  on  the  theory  that  an 
attempt  was  therein  made  to  raise  the  same  issues  as  those  presented 
by  the  original  answer  which  had  been  declared  sham.  It  was  stated 
in  Uie  opinion,  in  effect,  that,  if  there  was  any  question  with  respect 
to  the  right  of  the  defendant  to  serve  the  answer  in  view  of  the  gen- 
eral authority  given  to  amend  the  answer,  the  plaintiff  was  not  at 
liberty  to  determine  that  right  by  rejecting  the  answer,  and  that  his 
remedy  was  to  receive  it  and  thereafter  move  to  strike  it  out.  The 
question  there  presented  was  analogous  to  one  presented  here  by  the 
daim  of  the  plaintiff  Hiat  the  amendment  of  the  second  defense  does 
not  materially  change  that  defense.  With  respect  to  that  question,  we 
are  of  opinion  that  the  plaintiff  would  not  have  ttie  right  to  reject 
the  pleading  because  general  authority  to  amend  that  defense  was 
granted  and  that  if  he  did  the  court  would  compel  him  to  accept  it, 
leaving  him  to  such  remedy,  if  any,  as  he  might  have  by  motion  to 
strike  out  or  by  demurrer  or  otherwise.  Where,  however,  a  party,  un- 
der the  guise  of  leave  to  amend  a  pleading,  serves  a  pleading  clearly 
not  authorized  by  the  leave  granted,  the  party  upon  whom  it  is  served 
may  return  it,  and  on  a  motion  to  compel  hun  to  receive  it,  if  it  ap- 
pears that  the  pleading  was  authorized,  he  will  be  required  to  accept 
it,  and,  if  it  dearly  af^ars  that  it  was  not  authorized,  he  will  not  be 
required  to  accept  it.  Otton  v.  Manhattan  Railway  Co.,  04  App.  Div. 
130,  48  N.  Y.  Supp.  945.  The  case  of  Otton  v.  Manhattan  Ry.  Co., 
supra,  was  not  overruled  by  Lange  v.  Hirsch  et  al.,  38  App.  Div.  176, 
56  N.  Y.  Supp.  649,  for  in  the  latter  case  the  defendants  had  admitted 
service  of  the  pleading,  and  had,  by  laches,  lost  their  right  to  return  it, 
and  in  returning  it  had  not  pointed  out  the  grounds  of  objection  there- 
to. It  was  therefore  held  that  the  defendants  should  be  compelled  to 
accept  the  pleading  and  left  to  their  remedy  to  &tnkt  it  out  as  unau- 
thorized. The  objections  here  interposed  by  the  plaintiff  are  not  tech- 
nical and  unimportant.  Parts  of  the  original  answer  other  than  the  sec- 
ond defense  are  amended  in  matters  of  substance  in  the  pleading  which 
the  defendant  daims  the  right  to  serve. 

The  order,  therefore,  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  motion  denied,  with  $10  costs.  All  concur. 


TBBCHMACHER  v.  CLEMENT,  State  Com'r,  6t  al.t 
(Supreme  Court,  Appellate  DlTislon.  First  Department.   December  80;  1909.) 

iBTOXICATinO  LlQUOBS  (8  106*)— LlQUOB  TAX  CEBTIFICATB— FORFXTrUBE. 

Two  coDTlctloiis  of  employes  of  the  holder  of  a  liquor  tax  certificate 
within  the  Itfeflme  of  one  certificate  for  two  vloIatloDs  of  the  liquor  law, 
one  committed  during  the  lifetime  of  such  certificate  and  the  other  during 
the  lifetime  of  a  prior  certlflcate,  Jnstily  a  forfeiture  of  the  certificate 
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under  Llqnor  Tax  Lew  (Oonaol.  Laws,  c.  S4),  |  36,  snbd.  8,  provldins  for 
forfeiture  on  two  convlctUnu  of  employte  of  the  bolder  of  a  certificate. 
[Ed.  Note.— Vor  other  cbmb,  see  Intoxicating  Liquors,  C&at.  Dig.  U  US. 

ii5:X>ec.  i}ig.|ioeL*] 

laugblln  and  Houghton,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Herman  D.  Teschmacher  against  Maynard  N.  Clement, 
as  State  Commissioner,  and  another.  From  an  order  denying  an  in- 
junction against  seizing,  removing,  or  canceling  a  liquor  tax  certifi* 
cate,  plaintiff  appeals.  Affirmed. 

Argued  before  INGRAHAM,  LAUGHUN,  CLARKE,  HOUGH- 
TON, and  SCOTT,  JJ. 

P.  A.  McManus,  for  appellant. 
Frederidc  W.  Stelle,  for  respondents. 

SCOTT,  J.  This  is  an  appeal  from  an  order  denying  a  motion  for 
an  injunction  restraining  the  sheriff  from  taking  possession  of  and 
removing  the  liquor  tax  certificate  issued  to  the  plaintiff. 

Subdivision  3  of  section  36  of  the  liquor  tax  law  of  1909  (being  a 
re-enactment  of  the  former  act)  provides  as  follows : 

"(3)  If  there  Bfaall  be  two  convlctioiifl  of  clerks,  agents,  employes  or  servants 
of  a  bolder  of  a  liquor  tax  certificate  for  a  violation  of  this  chapter,  the  liquor 
tax  certificate  of  the  principal  shall  be  forfeited,  and  the  said  principal  shall 
be  deprived  of  all  rights  and  privileges  thereunder,  and  of  any  right  to  any  re- 
bate of  atay  portion  of  the  tax  paid  thereon."  Gonsol.  lAwa,  c.  84. 

Subdivision  8  of  the  same  section  makes  it  the  duty  of  the  holder 
of  a  forfeited  certificate  to  surrender  the  same,  and  provides  that  in 
case  of  refusal  a  demand,  as  therein  specified,  shall  be  delivered  to 
the  sheriff  for  service,  and  he  is  thereupon  required  to  make  service  of 
the  demand,  and  take  possession  of  the  certificate.  It  is  this  act  that 
it  is  sought  to  restrain. 

The  plaintiff  held  a  liquor  tax  certificate  issued  for  the  term  from 
May  1,  1908,  to  September  30,  1908.  During  that  time,  and  on  or 
about  September  27,  1908,  one  of  his  employes  was  arrested  upon  a 
charge  of  having  violated  the  liquor  tax  law.  Plaintiff  obtained  a 
certificate  for  the  period  from  October  1,  1908,  to  September  30,  1909, 
and  during  this  period,  and  on  or  about  November  29,  1908,  another 
employe  was  arrested  charged  with  a  violation  of  the  liquor  tax  law. 
On  June  25,  1909,  Andre,  the  employe  first  arrested,  was  tried  and 
convicted  of  tKc  offense  for  which  he  had  been  arrested  on  September 
27,  1908.  Three  days  later,  on  June  28,  1909,  Hoffman,  the  employe 
secondly  arrested,  was  tried  and  conyicted  of  the  offense  for  which 
he  had  been  arrested  on  November  29,  1908.  Thus  there  is  presented 
the  case  of  two  convictions,  both  within  the  lifetime  of  one  certificate, 
for  two  offenses,  one  committed  during  the  lifetime  of  one  certificate, 
and  the  other  committed  during  the  lifetime  of  another  certificate. 

The  appellant  contends  that  the  statute  should  be  read  as  if  it  pro- 
vided that  two  violations  of  the  liquor  tax  law  hy  employ^  of  the 
holder,  if  committed  during  the  lifetime  of  the  same  certificate,  shall 
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work  a  forfeiture.  The  only  argument  in  favor  of  such  a  reading 
is  that  to  construe  the  act  as  it  is  written  would  in  this  particular  case 
work  a  hardship.  That  is  not  a  sufficient  reason  for  disregarding 
the  plain  language  of  the  statute.  Matter  of  Hering,  183  App.  Div. 
S93,  117  N.  Y.  Supp.  747.  What  the  statute  plainly  says  is  that  two 
convictions  shall  work  a  forfeiture.  The  langiiage  is  too  plain  to  re- 
quire construction,  and.  even  if  we  are  to  assume  that  these  two  con- 
victions must  be  had  during  the  lifetime  of  a  single  certificate,  that 
necessity  is  satisfied  by  the  facts  of  the  present  case. 
The  order  is  affirmed,  with  $10  costs  and  disbursements. 

INGRAHAM,  J.,  concurs. 

CLARKE,  J.  I  concur  on  the  ground  that  these  two  convictions 
occurred  during  the  life  of  one  certiilcate. 

LAUGHLIN,  J.  (dissenting).  I  am  of  (pinion  that  the  court  erred 
in  denying  the  plaintiffs  motion  for  an  injunction.  The  only  circum- 
stances under  which  the  action  of  the  State  Commissioner  of  Excise 
and  of  his  deputy  and  of  the  sheriff  would  be  warranted  are  where, 
as  prescribed  in  subdivision  3  of  section  36  of  the  liquor  tax  law,  the 
liquor  tax  certificate  has  been  forfeited  because  there  have  been  "two 
convictions  of  clerks,  agents,  employes  or  servants  of  a  holder  of  a 
Jiquor  tax  certificate  for  a  violation  of  any  provision"  of  the  liquor  tax 
law,  for  certified  copies  of  such  convictions  are  made  the  basis  of  the 
'  right  of  the  sheriff  to  seize  the  liquor  tax  certificate  to  restrain  which 
this  action  is  brought.  Subdivision  8,  §  36,  Liquor  Tax  Law.  Where 
there  have  been  two  such  convictions,  then,  by  virtue  of  the  provi- 
sions of  said  subdivision  of  section  36  of  the  liquor  tax  law,  the 
certificate  is  forfeited,  and  it  may  lawfully  be  taken  from  the  holder 
thereof  by  the  sheriff  on  being  duly  authorized  by  the  State  Commis- 
sioner of  Excise,  or  his  deputy.  If  there  have  not  been  two  convic- 
tions within  the  statute,  then  it  cannot  be  maintained  that  the  com- 
missioner should  be  allowed  to  take  the  law  into  his  own  hands  and 
attempt  to  seize  the  certificate  for  any  other  violation  of  law  without 
a  judicial  determination  of  the  question  as  to  whether  or  not  the 
certificate  has  been  forfeited. 

I  am  of  opinion  that  the  two  convictions  to  which  the  Legislature 
in  this  subdivision  refers  must  be  two  convictions  during  the  life  of 
the  particular  certificate  sought  to  be  seized,  for,  otherwise,  there  is 
no  limit  of  either  time  or  place  to  the  application  of  the  statute,  and 
neither  conviction  need  be  had  during  the  life  of  the  certificate  which 
it  is  claimed  has  been  thus  forfeited,  but  both  may  have  been  had  be- 
fore the  certificate  was  issued  or  on  account  of  offenses  committed  pri- 
or to  the  issuance  thereof  and  in  any  other  place  within  the  state. 
The  statute  I  think  has  reference  to  the  relation  of  master  and  serv- 
ant, or  principal  and  agent,  during  the  life  of  the  particular  certificate, 
the  possession  of  which  is  sought  to  be  obtained.  Unless  this  be 
so,  it  is  not  material  that  the  other  violations  were  in  the  same  prem- 
ises or  under  the  certificate  for  that  or  any  prior  year.  The  statute, 
in  my  opinion,  must  be  construed  as  relating  to  violations  during  the 
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life  of  the  certificate  and  with  respect  to  the  business  authorized  by 
the  particular  certificate,  or  there  is  no  limitation  of  time  or  place, 
excepting,  perhaps,  the  boundaries  of  the  state  within  which  or  where 
the  violations  may  have  occurred.  It  is  reasonable  to  suppose  that 
the  Legislature  might  require  that  the  holder  of  a  liquor  tax  certificate, 
on  discovering  that  one  employe,  acting  in  the  course  of  his  employ- 
ment, had  violated  the  liquor  tax  law,  or  that  a  claim  to  that  effect 
was  made,  and  diat  the  employe  was  convicted  diereof,  should  exercise 
particular  care  to  see  that  no  other  violation  occurred  during  the  life 
of  that  certificate;  but  it  should  require  clear  language  to  indicate 
a  legislative  intent  that  the  holder  should  be  debarred  from  the  right 
to  traffic  in  liquor  for  the  period  of  three  years,  if  25  or  50  years  after 
the  first  conviction  any  of  his  employes  should  happen  to  be  con- 
victed of  a  violation  of  the  law  committed  in  his  absence. 
^  There  has  been  only  one  violation  of  the  liquor  tax  law  during  the 
life  of  fhe  wrtificate  in  force  at  the  time  this  action  was  brought  The 
conviction  of  an  employ^  does  not  establish  the  ^fuilt  of  the  principal, 
and  we  have  held  that  it  does  not  establish  the  violation  of  the  liquor 
tax  law  as  against  the  holder  of  the  liquor  tax  certificate,  although 
on  due  proof  of  a  violation  by  either  the  holder  or  the  employe  the 
certificate  be  revoked  and  canceled.  Subdivision  2,  §  27,  Liquor 
Tax  Law.  The  Legislature  has  provided  that  two  convictions  of  an 
employe  work  a  forftiture  of  the  certificate,  and  I  think  that  this  shows 
that  violations  under  tiiat  certificate  only  are  intended  to  work  such 
forfeiture.  Liquor  Tax  I^w,  §  36,  subd.  S. 

I  am  of  opinion,  therefore,  that  the  order  should  be  reversed,  and 
motion  for  injunction  granted. 

HOUGHTON,  J.,  concurs. 


MITCHELTREE  v.  STAIR  et  aL 
(Supreme  Coart,  Appellate  Division,  First  Department    December  30,  1908.) 

L  LAXDI.OBD  AND  TBHAIIT  d  167*)— InJUBIXS  TO  THUD  PXBSONB— O&U  BS- 
QUIBED— BUILDIHQS. 

T&e  only  duty  of  lessees  of  a  tbeater  to  a  member  of  a  theatrical  com- 
pany performing  therein  was  to  use  reasonable  care  to  keep  the  balldlng 
In  reasonable  repair ;  such  person  not  being  their  employe. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Dec  Dig.  1 167.*] 

2.  Lakdlobd  and  Tenant  (|  168*)  —  Injuues  to  Thikd  Pebsonb— Mainte- 
nance or  Buildings— Ieon  Staibwat. 

The  perforated  iron  atepa  of  a  stairway  leading  to  the  dressing  rooms 
In  a  theater  leased  by  defendants  became  smooth  and  slippery  from  long 
nse,  and  plaintiff,  an  actress,  slipped  thereon,  and  was  Injured  while  going 
to  her  dressing  room  during  a  performance.  Plaintiff  had  used  the  stair- 
way at  least  12  times  each  performance  during  some  4$  performances. 
Heltl,  that  defendant  was  not  negligent  In  permitting  the  steps  to  become 
lAlppery,  so  as  to  be  liable  for  such  Injuries ;  jdaintlff  harlng  aiBiimed  any 
risk  in  using  the  stairs. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Dec.  Dig.  f  168.*] 
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Ai^al  from  Trial  Term,  New  York  County. 

Action  by  Mayme  Mitcheltree  against  Edward  W.  Stair  and  anoth- 
«r,  impleaded  with  others.  From  a  judgment  for  plaintiff  and  an  or- 
-der  denying  a  new  trial,  defendant  named  and  another  appeal.  Re- 
versed, and  new  trial  ordered. 

Argued  befor«  INGRAHAM,  McLAUGHLIN,  CLARKE, 
HOUGHTON,  and  SCOTT,  JJ. 

John  V.  Bouvier,  Jr.,  for  appellants. 
Terence  J.  McManus,  for  respondent. 

Mclaughlin,  J.  On  the  2d  of  December,  1903,  the  plaintiff 
was  a  member  of  a  Uieatrical  company  giving  performances  at  a  thea- 
ter in  the  city  of  New  York  of  which  the  appellants  were  the  sublessees 
and  managers.  The  dressing  room  which  the  plaintiff  used  was  in 
the  basement,  and  was  reached  from  the  stage  by  means  of  an  iron 
stairway,  which  ext^ded  from  one  side  of  the  sta^e  dovm  about  eight 
steps  to  a  landing,  against  the  wall  of  the  buildmg,  and  then  down 
from  tiie  landing  at  right  angles  about  eight  steps  more.  On  the  after- 
noon of  the  day  in  question  a  performance  was  given.  After  the 
close  of  the  first  act,  the  plaintiff  started  to  go  down  these  steps  to  the 
dressing  room  to  change  her  costume  for  the  second  act,  and  in  doing 
so  she  slipped  on  the  first  or  second  step  and  fell  to  the  landing  be- 
low, sustaining  very  serious  injuries.  This  action  was  brought  to 
recover  the  damages  sustained,  on  ground  that  the  sune  were  caused 
by  the  negligence  of  the  appellants,  in  that  they  had  failed  to  provide 
proper  lights  for  the  stairway,  and  also  in  that  they  had  permitted  the 
steps  or  treads,  which  were  of  perforated  iron,  to  become  smooth  and 
slippery.  The  plaintiff  had  a  verdict  of  $5,000,  and  from  the  judgment 
entered  thereon  and  an  order  denying  a  motion  for  a  new  trial  this 
appeal  is  taken. 

At  the  trial  some  evidence  was  introduced  to  the  effect  that  the 
stairway  was  insufficiently  lighted,  but  no  proof  whatever  was  offered 
to  the  effect  that  this  was  the  cause  of  or  contributed  to  the  accident ; 
the  proof  conclusively  establishing  that  it  was  due  to  the  smooth  and 
slippery  condition  of  the  steps.  The  stairway  was  used  by  a  large  num- 
ber of  people  at  each  performance,  and  there  is  sufficient  evidence  that 
the  perforated  iron  steps  or  treads  had  been  worn  smooth  and  were 
slippery,  especially  on  the  edges.  The  plaintiff  testified  she  had  to  go 
up  and  down  the  stairway  at  least  twelve  times  during  each  perform- 
ance and  the  company  had  given  eight  performances  a  week  at  ^e 
tiuiater  from  the  previous  C^ober  13th  to  the  time  the  accident  oc- 
curred, and  it  appeared  that  at  least  one  other  person  had  slipped  and 
fallen  on  the  stairway  during  that  time. 

I  am  unable  to  distinguish  this  case  from  that  of  Kline  v.  Abraham, 
178  N.  Y.  377,  70  N.  E.  923.  There  the  defendants  had  constructed 
in  their  store  a  marble  stairway,  the  steps  of  which  by  reason  of  use 
had  become  smooth  and  slippery.  Plaintiff,  one  of  their  employes,  and 
who  had  been  accustomed  to  go  up  and  down  the  stairs  twice  eadi 
<lay,  slipped,  fell,  and  was  injured.  She  fell  because  of  the  slippery 
condition  of  the  steps  on  which  other  persons  had  prior  thereto  also 
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slipped.  She  had  a  recovery,  whidi  was  affirmed  by  the  Appellate  Di- 
vision (80  App.  Div.  641,  81  N.  Y.  Supp.  1138),  but  on  i^peal  the 
judgment  was  reversed  and  a  new  trial  granted.  Judge  Haight  who 
delivered  the  opinion,  in  which  the  other  members  of  the  court  concur- 
red, said: 

"Marble  In  the  construction  of  public  buildings,  large  fireproof  hotels,  and 
Rtores  upon  the  floors  and  stairways  has  been  In  common  use  for  many  years. 
The  surface  Is  smooth,  and  a  person  walking  thereon  Is  required  to  use  care  to 
avoid  slipping.  The  sanoe  Is  equally  tme  with  rtference  to  floors  and  stairs 
constructed  of  hard  vooO,  especially  where  the  surface  has  been  polished  as 
In  the  case  of  many  of  oar  more  expensive  private  residences,  but  heretofore 
the  construction  of  such  floors  or  stairways  has  not  been  considered  to  be 
dangerous,  unlawful,  or  a  nuisance.  It  has  not  been  generally  understood  that 
a  master,  charged  with  the  duty  of  furnishing  a  safe  place  for  his  snrant  to 
work,  failed  In  bis  obligation  by  reason  of  his  bavli^  supplied  marble  stairs. 
In  this  case,  as  we  have  seen,  the  plaintiff  was  perfectly  familiar  with  these 
stairs.  She  bad  been  up  and  down  the  staircase  at  least  twice  daily  and  must 
have  known  of  Its  condition.  It  was  an  op&a,  visible-  structure,  having  no 
latent,  hidden,  or  unseen  defects.  It  Is  not  pretended  tlut  tbere  was.  any  for- 
elgn  substance  upon  the  steps  to  make  them  more  Mpperj.  If  they  were  slip- 
pery  1^  reason  of  their  smoothness  or  polish,  that  fact  was  as  apparent  to  her 
as  it  was  to  her  employers.  She  knew  that  the  steps  were  not  covered  with 
rubber  treads,  carpets,  or  other  material,  and  we  think  the  risk  Incident  to 
their  use  was  assumed  by  her." 

It  certainly  cannot  be  claimed  that  an  iron  stairway  is  any  more 
inherently  dangerous  than  a  stairway  of  marble,  and,  if  the  plaintiff 
in  the  case  cited  could  not  recover,  I  do  not  see  how  this  one  can. 
Here  the  plaintiff  was  not  an  enq)loye  of  the  appellants,  and  their 
duty  was  simply  to  keep  the  building  in  reasonable  repair.  In  tiie  Kline 
Case  the  court  held  that  the  defendants  had  not  failed  in  their  duty 
to  furnish  the  plaintiff  a  reasonably  safe  place  in  which  to  work  by 
reason  of  having  supplied  marble  stairs,  which  were  smooth  and  had 
been  worn  slippery  by  use,  and  for  the  same  reason  it  cannot  be  said 
that  the  appellants  here  had  failed  in  their  duty  to  keep  the  building  in 
repair  by  reason  of  the  fact  that  the  iron  steps  had  become  smooth 
or  slippery  by  use. 

But  it  is  suggested  that  the  Kline  Case  was  decided  upon  the  ground 
that  the  plaintiff  had  there  assumed  the  risk.  In  the  present  case, 
however,  the  plaintiff  had  been  using  the  stairs  for  several  weeks,  dur- 
ing which  time  she  had  gone  up  and  down  them  several  hundred  times. 
She  must  therefore  have  known  of  the  condition  of  the  stairs,  and  as- 
sumed whatever  risk  there  was  attendant  upon  their  use.  The  situa- 
tion is  eveh  less  favorable  to  her  than  it  was  to  the  plaintiff  in  the 
Kline  Case,  because  here  the  appellants  were  under  no  obligation  to 
furnish  her  with  a  reasonably  safe  place  to  work,  but  only  to  use  rea- 
sonable care  in  keeping  the  building,  including  the  stairway,  in  repain 

The  judgment  and  order  appealed  from  must  therefore  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  appellants  to  abide  event.  All 
concur. 
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KOLB  et  bL  T.  HOBTIMEB  et  aL 
(Svprane  Oonrt,  Appelate  Dlvlsloii,  Einrt;  Departmoit.   December  80,  1900.) 

1.  PLKADIira  (I  22*)— "IBBKLETAHT**  ALLEGATIONS. 

Irrelerant  all^atlODS  are  those  which  have  no  substantial  relation  to 
the  controreiay  and  which  cannot  affect  the  result,  and  the  teet  of  any  al- 
legation Is  whether  It  tends  to  constitute  a  cause  of  action  or  a  defense. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent.  Dig.  i  45;  Dec.  Dig. 
I  22.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  4,  pp.  3T71,  8772.1 

2.  PLEADZHO  m  22,  364*)— REDTINDAlfT  MATFEB— MATTBBS  OF  EVIDENCE. 

Statemoita  of  the  legal  condtulons  of  the  pleader  ore  redundant  and 
should  be  striken  out,  as  should  also  statements  of  mere  matter  of  evl- 

dence. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  H  45,  1156-1162 : 
Dec.  Dig.  II  22,  364.*] 

3.  Pleading  (1  964*)— Ibrelbtant  and  Redundant  Hattbb— Stbzkino  Out— 

"PEESON  AaOXIEVED  TbEEEBT." 

The  necessity  of  answering  irrelevant  and  redundant  matter  makes  a 
defendant,  when  moving  to  strike  out  the  same,  a  "person  aggrieved  there- 
by" within  Code  Civ.  Proc.  |  MO.  providing  that  such  matter  may  be 
atrliften  oat  on  motion  of  a  jtenoa  aggrieved  thereby. 

[Ed.  Not&— For  other  cases,  see  Pleading,  Cent  Dig.  ||  1106-1162;  Dec. 
Dig.  1864.* 

For  other  d^ltlcoB,  see  Words  and  Phrases,  voL  1,  pp.  271-S78;  vol. 
8,  p.  7968.1 

4.  COBPORATIOKS  (|  320*)— STOCTHOLDBB's  AonOH— CtniPLAZHT— Bbqcisites. 

A  complaint  by  stockholders  to  recover  from  directors  damages  for  Il- 
legal acts,  whereby  the  assets  of  the  corporation  have  been  lost  or  wasted, 
shonld  allege  the  cause  of  action  in  favor  of  the  corporation  In  the  same 
manner  as  would  be  proper  If  the  corporation  brought  the  action,  and 
also  the  facts  entitling  plaintiff  to  maintain  the  action  in  place  of  the 
corporation,  that  he  is  a  stockholder  therein,  and  that  the  corporation  has 
either  refused  or  unreasonably  failed  to  bring  the  action. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent.  Dig.  It  1433.  1434 ; 
Dec.  Dig.  I  320.*] 

5.  CoBPOBATiOHS  ({  320*)— AcnoN  BT  Stockholdebb— Ibrelevant  Matteb. 

In  an  action  by  stockholders  of  two  corporations  to  recover  from  di- 
rectors damages  for  dissipation  of  corporate  assets,  all^atlons  that  one  of 
the  corporations  was  incorporated  by  the  other,  and  was  owned  and  con- 
trolled by  it,  were  irrelevant,  and  should  be  stricken  ont  on  motion,  since 
one  corporation  cannot  Incorporate  another. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  H  1433,  1434 ; 
Dec.  Dig.  I  820.*] 

6.  COBPORATIONS  (|  320*)— ACTION   BT  STOCKHOLDERS— I B RELEVANT  MaTTEB. 

In  an  action  by  stockholders  to  recover  from  directors  damages  for  dis- 
sipation of  corporate  assets,  allegations  of  the  respective  sums  which  plaiu- 
noa  paid  for  their  stock  were  Irrelevant. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  H  1433-1434 ; 
Dec.  Dig.  I  320.*] 

Clarke,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 
Action  by  Valentine  Kolb  and  another  against  Morton  I*.  Mortimer 
and  others.  Prcnn  an  order  denying  a  motion  to  strike  out  allegations 
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from  the  complaint,  defendants  appeal.  Reversed,  and  motion  grant- 
ed to  extent  stated  in  opinion. 

Ai^ed  before  INGRAHAM,  McLAUGHUN,  LAUGHLIN, 
CLARKE,  and  SCOTT,  JJ, 

Alfred  T.  Davison,  for  appellants. 
Edwin  R.  Leavitt,  for  respondents. 

SCOTT,  J.  Appeal  from  an  order  denying  defendants'  motion  to 
strike  out  certain  parts  of  the  complaint  as  irrelevant  and  redundant. 
The  general  principles  which  should  (but  seldom  do)  determine  the 
form  of  a  complaint  are  well  understood.  The  fundamental  rule  is  that 
prescribed  by  section  481,  Code  Civ.  Proc.,  tliat  a  complaint  must  con- 
tain "a  plain  and  concise  statement  of  the  facts  constituting  each  cause 
of  action  without  unnecessary  repetition."  Section  645  provides  that 
"irrelevant,  redundant  or  scandalous  matter  contained  in  a  pleading 
may  be  stricken  out  upon  motion  of  a  person  aggrieved  thereby." 
Irrelevant  allegations  are  those  which  have  no  substantial  relation  to 
the  controversy  between  the  parties  and  which  cannot  affect  the  re- 
sult, and  the  test  of  any  allegation  is  to  inquire  whether  it  tends  to 
constitute  a  cause  of  action  or  a  defense.  Park  &  Sons  Co.  v.  Nat 
Drug^sts  Ass'n,  30  App.  Div.  608,  52  N.  Y.  Supp.  475 ;  Dunton  v. 
Hagerman,  18  App.  Div.  146,  46  N.  Y.  Supp.  758.  Statements  of  the 
legS  conclusions  of  the  pleader  are  redundant  and  should  be  stricken 
out,  as  should  also  statements  of  mere  matters  of  evidence.  Scmiewhat 
more  latitude  is  of  necessity  given  in  equity  suits  than  in  actions  at 
law,  but  even  in  equity  the  rules  of  pleading  should  be  measurably  en- 
forced. Matter  may  be  inserted  which  appeals  to  the  equitable  con- 
science of  the  court,  subject,  however,  to  the  limitation  &at  the  matter 
so  pleaded  must  be  germane  to  the  issues,  or  have  some  relation  to 
them,  and  must  not  raise  an  alien  issue  or  confuse  the  real  issue. 
Bradley  v.  Sweeny,  120  App.  Div.  315,  105  N.  Y.  Supp.  296 ;  Hamil- 
ton V.  Hamilton,  124  App.  Div.  619, 109  N.  Y.  Supp.  221;  Chittenden 
V.  San  Domingo  Improvement  Co.,  125  App.  Div.  855,  110  N.  Y. 
Supp.  148. 

The  necessity  of  answering  irrelevant  and  redundant  matter  brings 
a  defendant,  when  moving  to  strike  out  the  same,  within  the  meaning 
of  section  545  of  the  Code  of  Civil  Procedure  as  "a  person  aggrieved 
thereby."  Hamilton  v.  Hamilton,  supra.  Turning  now  to  3ic  com- 
plaint in  the  present  case,  we  find  that  it  attempts  to  set  forth  a  cause 
of  action  by  two  stockholders  of  the  Metropolitan  Underwriting  Com- 
pany and  the  Columbia  Life  Assurance  Society,  suing  in  behalf  of 
themselves  and  other  stockholders  similarly  situated.  The  purpose 
of  the  action  is  to  recover  from  the  individual  defendants,  directors 
of  one  or  other  of  the  above  named  corporations,  damages  for  certain 
alleged  illegal  acts,  whereby  the  assets  of  said  corporations  have  been 
lost  or  wasted.  What  such  a  complaint  should  contain  has  been  dis- 
tinctly set  forth  by  the  Court  of  Appeals.  It  should  allege,  first,  the 
cause  of  action  in  favor  of  the  corporation,  which  should  be  stated  in 
exactly  the  same  manner  and  with  the  same  detail  of  facts  as  would 
be  proper  in  case  the  corporation  itself  had  brought  the  action;  sec- 
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ond,  the  facts  which  entitle  the  plaintiff  to  maintain  the  action  in  place 
of  the  corporation,  that  he  is  a  stockholder  therein,  and  that  the  cor- 
poration itself  has  either  refused  or  unreasonably  failed  to  bring  the 
action.  Ordinarily  no  other  all^tions  are  necessary  or  material. 
Kavanaurii  v.  Commonwealth  Trust  Company,  181  N.  Y.  121,  73  N. 
E.  662.  The  third  and  fourth  paragfraphs  of  the  con^laint  allege  that 
the  Columbia  Life  Assurance  Society  was  incorporated  by  the  Met- 
ropolitan Underwriting  Company,  and  that  said  Assurance  Society 
was  caused  to  be  incorporated  by  said  Underwriting  Company  and 
owned  and  controlled  by  it.  These  allegations  strictly  spewing  can- 
not be  true,  for  one  corporation  cannot  incorporate  another,  and,  if 
true  in  any  sense,  are  irrelevant.  They  should  therefore  be  stricken 
out 

The  allegations  in  tiie  twenty-first  and  twenty-second  paragraphs 
of  the  respective  sums  which  plaintiffs  paid  for  their  stodc,  and  the 
allegations  in  the  forty-ninth,  fiftieth,  and  fifty-first  paragraphs,  as  to 
the  specifd  damages  alleged  to  have  been  suffered  by  plaintiffs  and 
other  stockholders,  are  irrelevant  and  must  be  stricken  out.  Kava- 
naugh  V,  Commonwealth  Trust  Co.,  supra.  Paragraphs  10  to  17,  in- 
clusive, and  18  to  23,  inclusive,  are  irrelevant,  and  should  be  stricken 
out.  They  relate  to  the  details  of  a  foreclosure  action,  which  is  not 
and  cannot  be  collaterally  attacked  in  this  action.  Paragraph  30  is 
also  irrelevant,  as  alleging  no  fact,  but  merely  the  opinion  of  the  plead- 
er. All  that  it  is  necessary  to  allege  on  the  subject  is  contained  in  the 
following  paragraph.  Paragraphs  34  to  37,  inclusive,  are  irrelevant, 
and  should  be  stricken  out.  They  contain  the  history  of  a  foreclosure 
suit  in  which  the  real  prc^rty  mentioned  in  the  complaint  was  sold 
before  any  defendant  had  to  do  with  it.  If  it  should  be  necessary  or 
proper  to  show  what  it  then  sold  for,  this  can  be  done  without  pleading 
the  history  of  the  suit  in  detail.  Of  course,  it  could  only  be  proper 
or  material,  upon  a  showing  that  some  of  the  defendants  knew  of  the 
price  \nd  on  the  sale,  which  is  not  alleged.  So  much  of  paragraph  48 
as  sets  forth  the  sources  of  plaintiffs  information  and  belief  as  to  cer- 
tain matters  is  irrelevant,  and  must  be  stricken  out.  The  foregoing 
comprise  the  most  obviously  irrelevant  allegations  of  the  complaint, 
which,  even  as  thus  pruned,  is  far  from  a  model  pleading.  There  are 
other  allegations  which  should  perhaps,  if  the  rules  of  pleading  were 
strictly  applied,  be  stricken  out  To  do  so,  however,  might  ens&rrass 
the  plaintiff  in  making  proof  in  what  is  evidently  a  somewhat  compli- 
cated case. 

The  order  appealed  from  must  be  reversed,  and  the  motion  to  strike 
out  granted  to  the  extent  indicated  above  without  costs  to  either  par- 
ty, with  leave  to  plaintiff  to  serve  an  amended  complaint  within  20 
days. 

INGRAHAM,  McLAUGHLIN,  and  LAUGHLIN,  JJ,  concur. 
CLARKE,  J.,  dissents. 
120M.Y.8.--85 
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OOHBN  T.  NATHANIEL  FISHER  *  00.  et  iL 
(Supreme  Oonrt,  Appcaiate  DlvlBion,  First  Department  December  80^  1900-) 

li  CONBFnUCT  (f  1«>— CiVIX.  LlABILITT— GBOUKDB  OF  ACTIOH. 

The  baslB  of  an  action  for  conspiracy  la  the  damages  firom  the  wtoDgfnl 

act  of  one  or  more  persons,  and  the  only  materiality  of  allegations  with 
respect  to  the  conspiracy  or  combination  with  those  who  are  not  thfe  direct 
actors  Is  to  connect  them  with  and  make  them  responslhle  for  the  acts  of 
others. 

[Bd.  Note.— For  other  cases,  see  ConqUracy.  Cent  Dig.  I  1 ;  Dec  Dig. 
1 1.*] 

2.  Dauaqes  (I  157*)— Pi.EADiifo— lasnEB.  Proof,  and  Vabiarce. 

In  an  action  to  recover  for  bringing  proceedings  in  bankruptcy  against 
plalntltt  and  securing  a  receiver,  the  complaint  alleged  that  plaintiff  was 
put  to  great  trouble,  inconrenlence,  and  expense  In  procuring'  witnesses 
and  employlns  counsel  to  defend  the  bankruptcy  proceedings,  and  was  de- 
prived of  the  use  of  his  property  for  a  stated  period,  and  that  his  credit 
and  business  were  ruined,  and  that  he  suffered  Injury  to  his  good  name, 
fame,  and  standing,  and  otherwise,  In  all  to  his  damage  In  a  som  stated. 
Heti  that,  und«'  these  auctions,  evidence  of  special  damages  was  In- 
admissible^ as  the  pleading  wonld  only  authorise  a  recovery  of  general 
damages.  r 

[EO.  Note^For  other  cases,  see  Damages,  Gent  Dig.  1  431 ;  Dec.  Dig. 
I  157.*] 

Z.  Malicious  PaosKcrmoif  (if  49,  50*)— Coupuint— Aujegations  as  to  Mal- 
ice AND  Want  or  Pbobablk  Cause. 

In  an  action  for  damages  from  t>ankrnptcy  proceeding  instituted  by  de- 
fendant against  plaintiff  and  tbe  appointment  of  a  receiver,  an  aU^tlon 
that  the  application  to  have  him  adjudged  a  bankrupt  and  for  a  receiver 
was  made  without  cause  Is  not  a  sufficient  allegation  as  to  the  want  of 
probable  canse,  and  an  allegation  which  alleges  malice  In  assigning  dalms 
to  defendant  is  not  a  sufficient  allegation  of  damage,  for,  if  defendant  bad 
probable  cause,  his  motive  was  immaterial. 

[Ed.  Note.— For  other  cases,  see  MaUcUms  Prosecution,  Cent  XHc.  H 
94-97 ;  Dec.  Dig.  SS  49,  CO.*] 
4.  Malicious  Pbosbcution  (S  12*) — Bankbuftct  Pboceedinos. 

If  a  creditor  institutes  bankruptcy  proceedings  and  secures  a  receiver 
for  his  debtor  without  probable  cause  and  through  malice,  he  ts  liable  for 
malteloas  prosecution  for  the  damages  which  w«e  tbe  pn«iniate  canse 
of  his  acts.  , 

[Bd.  Note.— For  other  cases,  see  Maltdons  Prosecutton,  Gent  Dig.  { 
B  ;  Dec.  Dig.  i  12.*] 

B.  CONSPIBAOT  (I  18*)— SUmCIEKOY  OF  COUFLAINT. 

Pen.  Code.  H  168>  169  (Penal  Law  [ConaoL  Laws,  c  40]  SI  680.  581),  de- 
fines tbe  crime  of  conspiracy,  and  Pol  Code,  |  170  (Penal  Law,  {  5SS). 
provides  that  no  conspiracy  Is  punMiable  criminal^  unless  It  Is  one  of 
tbose  enumerated  In  section  128,  c.  167.  By  section  168  It  is  made  a  mis- 
demeanor for  two  or  more  persons  to  conspire  "falsely  to  institute  or 
maintain  an  action  or  special  proceeding."  Held,  that  a  complaint  charg- 
ing defendant  with  conspiracy  In  connection  with  a  bankruptcy  proceeding 
instituted  against  defendant,  which  did  not  all^e  that  defendants  con- 
spired or  agreed  to  falsely  institute  a  proceeding,  and  which  does  not  al- 
lege tfiat  tlfey  agreed  to  misstate  tbe  facta  or  resort  to  perjury,  or  mis- 
represent anything  in  the  court,  does  not  state  a  cause  of  action  for  con- 
spiracy. • 

[Ed.  Note.— For  other  cases,  see  Consplncy.  Cent  "Dig.  U  18,  19 ;  Dec 
Dig.  i  1&*] 
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6.  CoKBPZKAcr  (I  l*>-GmL  Liabiutx^Natcbe  and  ELBinNTs  IN  Gnreui.. 

Where  two  or  more  itenniM  conspire  to  do  a  lawfal  act  in  a  lawful  man- 
ner, trom  wbldi  damages  flow,  tbe  mallcioiu  motlvea  and  the  conspiracy 
do  not  glre  rise  to  a  cause  of  action  which  would  not  otherwise  exist 

fSS.  Note.— For  other  caaea,  see  Conspiracy,  Cent  Dig.  I  1;  Dec  Dig. 
II.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Morris  H.  Cohen  against  Nathaniel  Fisher  &  Co.  and 
others.  From  an  interlocutory  judgment  overruling  the  demurrer  to 
the  complaint,  Nathaniel  Fisher  &  Co.  appeals.  Reversed. 

Argued  before  INGRAHAM,  McLAUGHLIN,  LAUGHLIN. 
HOUGHTON,  and  SCOTT,  JJ. 

Edgar  N.  DoUin,  for  appellant. 
I.  N.  Jacobson,  for  respondent 

LAUGHLIN,  J,  The  demurrer  was  interposed  upon  the  ground 
that  the  conwlaint  fails  to  state  facts  sufficient  to  constitute  a  cause 
of  action.  ^!hc  only  theory  upon  which  the  learned  counsel  for  the 
plaintiff  attempts  to  sustain  the  complaint  is  that  it  states  a  cause  of  ^ 
action  for  conspiracy,  and  that  an  action  will  lie  against  two  or  more 
persons  to  recover  damages  for  acts  done  by  one  of  them  pursuant  to 
a  conspiracy  with  the  other  or  others,  where  an  action  could  not 
be  maintained  against  any  of  them  for  die  same  acts  committed  with- 
out a  conspiracy  with  others/  No  statute  conferring  a  cause  of  action 
or  prohibiting  the  acts  is  cited  in  support  of  the  action,  and  the  learned 
counsel  for  the  plaintiff  evidently  relied  upon  the  common  law,  and 
cites  Place  v.  Minster,  65  N.  Y.  89,  Verplanck  v.  Van  Buren,  76  N. 
Y.  349,  Buffalo  Lubricating  Oil  Co.  v.  Everest,  30  Hun,  588,  Park 
V.  Nat.  Association,  30  App.  Div.  508,  62  N.  Y,  Supp.  475,  and  Greene 
V.  Davies,  100  App.  Div.  359,  91  N.  Y.  Supp.  470,  which  was  reversed, 
182  N.  Y.  499,  75  N.  E.  536,  as  authority  to  support  his  contention. 
In  Greene  v.  Davies,  supra,  Chief  Judge  Cullen,  writing  for  the  court, 
said: 

"There  may  be  cases  where  acts  committed  in  iHirsuance  of  a  combination  of 
a  number  of  persons  to  injure  a  third  person  are  actionable,  while  the  same 
acts,  if  done  by  a  single  taidiTidual,  acting  without  such  concert,  would  not  be 
actionable.  Such  cases  may  be  termed  actions  for  consi^racy,  but  where  tbe 
conspiracy  reenlts  in  tbe  commission  of  that  which  would  be  an  actionable 
tort,  whethw  committed  by  one  or  by  many,  then  the  cause  of  action  is  tbe 
tort,  not  the  oonqplracy.*' . 

It  has  long  been  the  settled  law  that  the  basis  and  gist  of  an  action 
for  conspiracy  are  the  damages  occasioned  b^  the  wrongful  act  of 
,one  or  more  persons,  and  that  the  only  materiality  of  the  allegations 
with  respect  to  the  conspiracy  or  combination  with  those  who  were  //^ 
not  the  direct  actors  is  to  connect  them  with  and  make  them  responsible 
for  the  acts  of  the  others.  Hutchins  v.  Hutchtns,  7  Hill,  104 ;  Cooley 
on  Torts  (2d  Ed.)  143,  144;  Bradcett  v.  Griswold,  112  N.  Y.  454,  20 
N.  E.  376.  /The  acts  which  it  is  allied  resulted  in  the  damages  in 
the  case  at  bar  were  committed  the  defendant  Taylor,  and  they  con- 
sisted, first,  in  filing  a  petition  in  bankruptcy  against  the  plaintiff  in  the' 
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District  Court  of  the  United  States  for  the  Eastern  District  of  New 
York,  and  filing  on  the  same  day  with  the  same  court  a  petition  for 
the  appointment  of  a  receiver  of  the  plaintiff's  property  on  the  ground 
that  he  was  "removing"  his  property,  and  that,  unless  a  receiver  was 
appointed,  the  balance  of  his  property  would  be  "removed  and  that 
the  creditors  would  receive  nothing  on  account  of  their  respective 
claims,"  and  that,  pursuant  thereto,  a  receiver  was  ai^inted,  and 
that  the  plaintiff  was  thereby  obliged  to  employ  aji  attorney  and  in- 
terpose an  answer  and  defend  the  bankruptcy  proceeding,  and  did  so 
with  the  result  that  upon  the  trial  the  petition  was  dismissed  on  the 
merits.  The  allegations  with  respect  to  the  damages  are  that  plaintiff 
was  put  to  great  trouble,  inconvenience,  and  expense  in  procuring 
witnesses  and  employing  counsel  to  defend  the  bankruptcy  proceed- 
ings, and  was  deprived  of  the  use  of  his  property  for  a  period  of  34 
days,  and  that  "his  credit  and  business  were  ruined,  and  that  he  suf- 
fered injury  to  his  good  name,  fame,  and  standing,  and  otherwise,  in 
all  to  his  damage  in  the  sum  of  $15,000."  Under  the  well-settled  rule 
these  allegations  are  insufficient  to  admit  proof  of  special  damages, 
and  would  only  authorize  a  recovery  of  general  damages.  It  is  not 
alleged  that  Taylor  knowingly  made  any  false  allegations  in  either 
petition  to  the  federal  court,  nor  is  it  even  expressly  alleged  that 
any  of  the  allegations  contained  in  either  petition  were  false.  It  does 
not  appear  upon  what  ground  the  bankruptcy  proceeding  was  dismiss- 
ed. It  may  have  been  for  the  insufficiency  of  the  allegations  of  the 
petition,  and  it  may  have  been  for  want  of  satisfactory  proof  of  some 
material  allegations. 

The  complaint,  however,  fails  to  charge  or  show  either  malice  or 
want  of  probable  cause  on  the  part  of  Taylor  in  instituting  the  bank- 
ruptcy proceeding,  or  in  applying  for  the  appointment  of  the  receiver, 
and  therefore  it  cannot  be  sustained  as  sufficient  if  the  action  is  to  be 
regarded  as  one  for  malicious  prosecution.  It  is  true  it  is  alleged 
that  the  application  to  have  him  adjudicated  a  bankrupt  and  for  the 
appointment  of  a  receiver  was  made  without  cause,  but  those  allega- 
tions would  be  true  if  he  had  probable  cause,  but,  upon  a  full  hearing, 
it  developed  that  the  appearances  upon  which  he  acted  and  which 
would  have  warranted  a  man  of  reasonable  prudence  in  proceeding 
thereon  turned  out  to  be  groundless  in  fact.  Burt  v.  Smith,  181  N.  Y. 
1,  73  N.  E.  495.  The  complaint  alleges  malice  in  assigning  claims 
to  Taylor,  but  that  caused  no  damage.  If  he  had  probable  cause,  his 
motive  was  immaterial,  but,  of  course,  the  proceeding  having  termi- 
nated, if  he  acted  without  probable  cause  and  his  course  of  conduct 
was  instigated  by  malice,  tben  the  case  might  be  regarded  as  one  for 
malicious  prosecution,  and  he  would  be  liable  for  the  damages  which 
were  the  proximate  cause  of  his  acts.  Wass  v.  Stephens,  129  N.  Y. 
123,  127,  28  N.  E.  21 ;  Stewart  v.  Sonneborn,  98  U.  S.  187,  25  L. 
Ed.  116.  It  is  quite  clear  therefore  that,  if  the  allegations  with  re- 
spect to  the  conspiracy,  be  eliminated,  no  cause  of  action  even  against 
the  defendant,  who  committed  the  acts  which  resulted  in  the  damages 
to  the  plaintiff,  is  alleged ;  and,  as  already  observed,  the  learned  coun- 
sel for  the  plaintiff  evidently  appreciated  this,  and  bases  his  right 
to  recovery  upon  the  alle^ticms  with  respect  to  a  conspiracy. 
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It  is  alleged  in  the  complaint  that  the  acts  of  Taylor  in  presenting 
the  petitions  were  instigated  by  the  other  defendants,  and  were  com- 
mitted pursuant  to  an  understanding  and  agreement  which  is  char- 
■acterized  as  a  conspiracy  between  them  to  injure  the  plaintiff  in  his 
business.  If  the  complamt  stated  a  good  cause  of  action  against  Tay- 
lor, these  allegations  would  be  sufficient  to  show  a  cause  of  action 
against  the  other  defendants,  for  they  would  admit  of  proof  con- 
necting them  with  the  acts  wUch  resulted  in  the  damages.  If  it  were 
a  crime  for  two  or  more  individuals  to  combine  or  conspire  to  do  an 
act  which  one  of  them  might  lawfully  do  and  this  fell  within  such 
■  prohibited  acts,  it  is  quite  probable  that  the  filing  of  the  petitions 
would  sufficiently  constitute  overt  acts,  and  it  may  be  that  the  case 
then  would  be  one  of  the  class  to  which  Judge  Cullen  alluded  in  the 
opinion  quoted.  It  may  well  be  that  where  a  statute  makes  an  act  by 
two  or  more  individuals  unlawful,  which,  if  committed  by  one,  would 
not  be  unlawful,  that  this  would  give  rise  to  a  cause  of  action  for 
the  damages  resulting  from  the  execution  of  the  conspiracy,  even 
though  there  would  x  no  cause  of  action  for  the  same  acts  commit- 
ted by  one  of  the  parties  to  the  conspiracy,  but,  as  already  observed, 
no  statute  is  cited,  and  we  have  found  none,  which  prohibits  the  acts 
which  it  is  charged  were  done  by  the  defendants  or  by  the  defend- 
ant Taylor.  The  allegations  of  the  complaint  are  insufficient — it  is 
not  even  claimed  that  they  are  sufficient — ^to  show  the  commission  of 
the  crime  of  conspiracy  as  defined  in  sections  168  and'  169  of  the  Penal 
Code,  now  sections  680  and  581  of  the  penal  law  (Ccdisd.  Laws,  c.  40), 
and  section  170  of  the  Penal  Code,  now  section  682  of  the  penal  law, 
provides  that  no  conspiracy  is  punishable  crimittally  unless  it  is  one 
of  those  enumerated  in  section  168  or  169  thereof. 

The  only  subdivision  of  section  16?  of  the  Penal  Code  which  bears 
at  all  on  the  question  is  subdivision  3,  which  makes  it  a  misdemeanor 
for  two  or  more  persons  to  conspire  "falsely  to  institute  or  maintain 
an  action  or  special  proceeding."  Assuming  without  deciding  that  this 
would  apply  to  a  proceeding  in  bankruptcy,  it  is  not  alleged  that  de- 
fendants conspired  or  agreed  to  falsely  institute  a  proceeding,  for 
it  does  not  appear  but  that  from  their  standpoint  the  facts  warranted 
the  institution  of  the  proceeding  in  bankruptcy,  and  it  is  not  alleged 
that  they  agreed  to  misstate  thp  facts  or  resort  to  perjury  or  to  mis- 
represent anything  to  the  court  (People  v.  Flack  et  al.,  125  N.  Y. 
324,  26  N.  E.  267,  11  L.  R.  A.  807;  Abbott's  Law  Dictionary,  p.  448, 
definition  of  "false"),  and  therefore,  even  if  the  action  could  be  main- 
tained, if  the  facts  alleged  showed  the  commission  of  a  crime  or  were 
prohibited  by  law,  it  does  not  appear  by  the  allegations  of  the  com- 
plaint diat  the  defendant  committed  the  crime  of  conspiracy,  or  that 
the  acts  which  they  did  or  caused  to  be  done  were  prohibited  by  law. 
The  cases  herein  cited,  particularly  Verplanck  v.  Van  Buren  and  Buf- 
falo Lubricating  Oil  Co.  v.  Everest,  as  being  those  relied  upon  by  coun- 
sel for  the  plamtiff,  might  sustain  the  action  without  proof  of  want 
of  probable  cause  if  it  were  alleged  that  the  defendants  agreed  to  re- 
sort to  perjury  or  to  mislead  the  court  or  misrepresent  any  material 
facts  am  that  one  of  them  at  the  instigation. of  all  did  so  and  that  the 
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damages  -were  caused  thereby;  but  without  some  such  allegation! we 
have  merely  the  case  of  two  or  more  persons  conspiring  to  do  a'  law- 
ful act  in  a  lawful  manner  from  whidi  damages  flow,  and  we  are  of 
c^inion  that  in  such  case  malicious  motives  and  conspiracy  do  not  §^ve* 
rise  to  a  cause  of  action  which  would  not  otherwise  exist.  See  Oakes 
V.  Oakes,  55  App.  Div.  576,  67  N.  Y.  Supp.  427,  affirmed  167  N.  Y. 
625,  60  N.  E.  1117./ 

It  follows,  therefore,  that  the  interlocutory  judgment  should  be 
reversed,  with  costs,  and  the  demurrer  sustained,  with  costs,  but  with 
leave  to  plaintiff  to  amend  on  payment  of  costs  of  the  appeal  and  of 
the  demurrer.  All  concur. 


(64  MlBC.  Bep.  191.) . 

WHITNEY  T.  PATBICK,  Village  Presldeiit,  et  aL 

(Snprone  Court,  Special  Term,  Saratoga  Ooonty.  July,  iSO^.) 

1.  HEALTH  (i  8*) — BOABD  OF  HUZAS— TEBU  OF  OFFIOE. 

The  blBtory  of  public  health  leglBlattoD  ^owa  that  the  Leglslatarc  In- 
tended that,  after  the  organization  of  the  boards  of  health  under  Ijaws 
1893,  p.  14^  c  6G1.  the  term  of  office  of  the  mbsequait  m^bers  Bbonld 
be  three  years. 

[Ed.  Mote^For  other  caaea,  ace  Health,  Dea  Dig.  |  8.*] 

2.  OwncKts  f%  (Ol*}— Tebu  of  Otfigk— Tnu  or  Bxainniva. 

It  Is  (^y  whwe  the  statute  falls  to  prescribe  whrat  term  of  office  shall 
b^n  that  It  begins  on  election  or  appointment 

[Ed.  Note.— For  other  cases,  see  Officers,  Gent  Dig.  |  72;  Dec.  Dig.  i 
»2.*] 

3.  Officebs  ({  52*)— Tebh  of  Office— Tm  of  Beginning. 

Where  the  time  when  term  of  office  shall  end  Is  provided  by  statute,  the 
new  term  commences  wben  the*  old  one  enSs,  and  one  who  holds  beyond 
such  period  merely  holds  over  because  no  successor  has  been  appointed. 

[Ed.  Note. — For  other  cases,  see  Officers,  Gent  Dig.  |  72;  Dec.  D^  1 

4.  Health  (S  3*) — Boabd  of  Healis— Poweb  to  Hake  APPOiNmeirrs. 

An  outgoing  board  of  trustees  of  the  village  of  MechanicvUle  had  pow- 
er, at  its  first  meeting  after  the  annual  election,  not  only  to  fill  a  vacancy 
on  the  board  of  health  caused  by  expiration  of  a  member's  term,  but  to 
Increase  the  number  of  members  and  appoint  incumbents  thereto,  and  the 
right  to  do  BO  was  not  limited  to  tbe  new  board  of  trustees,  whose  term 
had  not  begun. 

[Ed.  Note. — For  other  cases,  see  Health,  Dea  Dig.  S  3.*] 

5.  Officebs  (|  80*) — Title  to  Office— Inquibt  into— Fobu  or  action. 

Title  to  office  may  be  Inquired  Into  in  a  taxpayer's  action  to  restrain 
waste  of  public  funds,  where  depending  wholly  on  the  omstructlon  of  a 
statute  and  Uie  examination  of  Indisputable  records. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent  Dig.  |  111 ;  Dec.  Dig.  i 
80.*] 

6.  MuNxoiPAi.  GOBPeaATioin  (I  905*)— Waste  or  Fctblio  F^tnos— Rxoht  or 

Taxfatbb  to  Sue. 

Under  General  Municipal  Law  (Consol.  Laws,  c.  24  [Laws  1009,  c.  291) 
I  SI,  authorizing  an  action  by  a  taxpayer  agalnst  an  officer,  agent,  or  otb- 
er  person  acting  for  a  muolclpal  corporation,  to  prevent  waste  or  iiijury 
to  any  property,  funds,  or  estate  of  a  municipality,  a  taxpayer  may  sue 
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to  restrain  waste  of  public  fnnds  because  an  lodlvldnal  assumes  to  uct 
Illegally  In  an  official  capacity. 

[Ed.  Note.— For  otber  cases,  see  Municipal  Corporations,  Gent  Dig.  f 
2163;  Dec.  Die  I  986.«] 

Action  by  George  H.  Whitney  against  Albert  H.  Patrick,  as  Pres- 
ident of  the  Village  of  Mechanicville,  and  others.  Finding  for  plain- 
tiff. 

Edgar  T.  Brackett  and  Wm.  S.  Ostrander,  for  plaintiff. 
Robert  W.  Fisher  and  John  Slade,  for  defendants. 

HOUGHTON,  J.  The  plaintiff  brings  this  action  as  a  taxpayer  of 
the  village  of  Mechanicville  to  restrain  expenditures  by  an  alleged 
board  of  health  of  that  village,  on  the  ground  that  such  board  is  il- 
legfally  constituted  and  assumes  to  act  without  authority  of  law. 

A  board  of  health  of  the  village  of  Mechanicville  had  been  appointed 
pursuant  to  the  requirements  of  chapter  661,  p.  1495,  of  the  I^ws  of 
1893 ;  and,  when  chapter  49  of  the  Laws  of  1909  (Consol.  Laws,  c. 
45),  went  into  effect,  on  the  17th  day  of  February,  the  members  of 
the  board  were  Messrs.  Cassidy,  Bassett,  and  Lenhardt.  According  to 
the  provisions  of  the  special  charter  of  the  village  of  Mechanicville. 
the  annual  election  of  trustees  takes  place  on  the  first  Wednesday  of 
March,  which  in  the  present  year  fell  on  the  3d  day  of  that  month. 
The  old  board  of  trustees  held  its  first  meeting  after  such  election  on 
the  8th  day  of  March  last,  and  voted  to  increase  the  number  of  mem- 
bers of  the  board  of  health  from  three,  as  it  had  formerly  been,  to  five 
members,  and  appointed  as  such  new  members  Messrs.  Clarke  and 
Snell,  and  appointed  William  L.  Palmatier  to  succeed  Lenhardt,  whose 
term  of  office  was  alleged  to  have  expired.  Snell  resigned,  and,  on 
the  15th  day  of  March,  Caron  was  appointed  in  his  place.  On  the 
16th  day  of  March,  the  new  board  of  trustees  held  its  first  meeting 
and  voted  to  increase  the  membership  of  the  board  of  health  to  seven 
members,  and  appointed  Messrs.  Hickey  and  Finnigan  as  such  new 
members,  and  reappointed  Lenhardt,  on  the  theory  that  his  term  had 
not  expired  when  the  old  board  of  trustees  appointed  Palmatier  in 
hi^  place.  It  therefore  transpires  that  eight  men  claim  to  be  members 
of  me  board  of  health  of  the  village  of  Mechanicville,  and  Cassidy, 
Lenhardt,  Finnigan,  and  Hickey  have  met  and  appointed  health  in- 
spectors and  incurred  liability  against  the  village  which  the  plaintiff 
says  they  have  no  right  to  do. 

The  plaintiff  contends  that  the  board  of  health  consists  of  five  mem- 
bers only,  and  that  they  are  Bassett,  Cassidy,  Palmatier,  Clarke,  and 
Caron.  The  defendants  admit  that  the  increase  of  the  board  to  seven 
members  was  ineffectual,  but  insist  that  it  consists  of  Bassett,  Cassidy, 
Lenhardt,  Finnigan,  and  Hickey,  and  that  the  four  men  Who  as- 
sume to  act  have  the  right  so  to  do.  The  legality  of  the  appointments 
of  the  members  of  the  board  of  health  depends  upon  whether  the  old 
or  outgoing  board  had  the  right  of  appointment  or  whether  that  right 
was  vested  in  the  new  or  incoming  board  of  trustees.  If  the  outgoing 
board  of  trustees,  at  its  first  meeting  after  the  annual  election  on 
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March  3d,  had  the  r^ht  to  increase  the  number  of  members  of  the 
board  of  health  and  make  appointments,  and  if  Lenhardt's  term  had 
expired,  so  that  an  appointment  in  his  place  was  properly  made,  then 
what  may  be  termed  the  "Bassett  board,"  including  C^sidy,  who  con- 
cededly  held  over,  is  the  legal  board  of  health  of  the  village.  On  the 
other  hand,  if  the  outgoing  had  no  power  to  appoint  or  increase  the 
number,  and  such  power  was  vested  only  in  the  incoming  or  new 
board,  then  its  appointees,  which  may  be  termed  the  "Cassidy  board," 
including  Bassett,  who  held  over,  constitute  the  legal  board  of  health. 

Section  20,  c.  49.  of  the  Laws  of  1909  is  a  re-enactment,  word  for 
word,  so  far  as  village  boards  of  health  are  concerned,  of  section  20, 
c.  661,  of  the  Laws  of  1893,  as  amended  from  time  to  time,  and  is 
surprisingly  indefinite  in  view  of  the  fact  that  it  is  fresh  from  the 
hands  of  the  board  of  statutory  consolidation.  The  length  of  the  term 
of  office  of  a  member  of  the  board  of  health  is  not  definitely  stated, 
and  the  time  when  it  begins  and  ends  is  left  in  doubt,  and  which  board 
of  trustees,  whether  the  outgoing  or  the  incoming,  has  the  right  of 
ai^intment  at  its  first  meeting  after  the  annual  election,  is  not  specif- 
ically stated^  I  do  not  tiiiiUc  there  is  any  doubt  that  the  Legislature  in- 
tended that,  after  the  oi^anizatiori  of  the  boards  of  health  under  the 
act  of  1893,  the  term  of  oifice  of  the  subsequent  members  should  be 
three  years.  The  history  of  public  health  legislation  shows  this.  Vil- 
lages throughout  the  state  which  had  not  already  established  boards  of 
health  were  directed  by  chapter  270  of  the  Laws  of  1885  so  to  do. 
The  language  of  that  act  is  as  follows: 

"And  It  shall  be  the  duty  of  the  trustees  of  every  Incorporated  Tillage  In 
this  state  to  appoint,  once  In  each  year,  a  board  of  health  of  such  village,  to 
consist  of  not  less  than  three  nor  more  than  seven  members  (who  are  not  vil- 
lage trustees),  who  shall  hold  office  tot  one  year  or  nntU  their  snceessom  Bhall 
have  been  appointed." 

The  act  of  1893  (as  amended  by  Laws  1906,  p.  544,  c.  253,  §  1) 
provided  as  follows: 

"In  villages  the  board  [of  health]  shall  consist  of  not  less  than  three  nor 
more  than  seven  persons,  not  trustees  of  the  village,  vrho  shall  be  appointed 
by  the  board  of  trustees  at  the  first  meeting  of  the  board  of  trustees  of  such 
village  after  the  next  annual  election  of  the  village:  the  members  of  said 
board  of  health  shall  at  their  first  meeting  divide  themselves  by  lot  Into  three 
classee,  whose  terms  of  office  shall  expire  respectively  In  one^  two  and  three 
years  from  the  annual  election  held  prior  to  their  appointment;  and  in  the 
case  of  an  increase  in  the  membership  of  snch  board,  as  hereinafter  provid- 
ed, there  shall  be  a  like  apportionment  by  lot,  of  the  added  members,  in  re- 
spect to  their  terms  of  office,  at  the  first  meeting  of  said  board  after  such 
increase  occurs,  whereby  the  whole  number  of  terms  expiring  annual^  shall 
be  as  nearly  equal  as  possible."  Laws  1S03,  p.  1601,  c.  6C1,  |  20,  as  amended 
by  Laws  1906,  p.  644,  &  253, 1 1. 

The  'act  of  1893  became  a  law  on  May  9th  of  that  year.  It  did  not 
direct  the  immediate  reorganization  of  the  boards  of  health  throughout 
the  state,  but  did  prescribe  that,  immediately  followin|f  the  next  an- 
nual election  in  each  village  in  the  state,  not  necessarily  or  probably 
held  on  the  same  day  of  the  month,  or  in  the  same  month  even,  annu^ 
ai^intments  of  boards  of  health  should  cease,  and  wholly  new  boards 
should  be  appointed,  and  those  appointed  should  cast  lots  to  determine 
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who  should  serve  one,  two,  and  three  years.  Thus  one-year  boards 
were  done  away  with,  and  a  new  scheme  of  appointment  was  inaugu- 
rated. Manifestly,  when  the  term  of  the  one-year  member  expired, 
his  successor  was  to  be  appointed,  not  for  one  year,  but  for  three; 
and,  when  the  term  of  the  two-year  member  expired,  his  successor  was 
to  be  appointed  for  three  years.  In  this  way  experienced  men  could 
be  kept  in  the  board,  for  the  term  of  only  a  part  of  the  board  Would 
expire  annually,  and  thus  the  public  health  would  be  protected  in  a 
business  rather  than  in  a  political  way. 

This  interpretation  of  the  law  is  not  disputed,  and  appointments 
were  made  after  this  manner,  and  Lenhardt  was  appointed  for  three 
years  in  1906,  As  to  him  and  his  successor,  the  question  turns  on 
when  his  term  expired.  He  was  appointed  March  20,  1906;  and  the 
defendants  claim  his  term  did  not  expire  until  that  date  in  1909,  and, 
hence,  that  there  was  no  vacancy  when  the  board  of  trustees  assumed 
to  appoint  Palmatier  as  his  successor  on  the  8th  day  of  March.  It  will 
be  observed  that  the  law  of  1893,  which  reorganized  boards  of  health 
throughout  the  state,  provided  that  the  terms  of  office  of  members  of 
the  boards  directed  to  be  appointed  after  the  next  succeeding  annual 
election  should  be  for  one,  two,  and  three  years  from  the  date  of  such 
annual  election.  Assuming  that  the  annual  election  in  the  village  of 
Mechanicville  in  the  year  1894  fell  on  the  3d  day  of  March,  and  that 
three  members  of  the  board  of  health  were  appointed,  the  term  of 
office  of  the  man  who  drew  the  one-year  term  would  have  expired  on 
the  3d  day  of  March,  1895,  and  his  successor  would  have  begun  his 
term  of  office  on  the  day  of  the  expiration  of  the  term  of  his  prede- 
cessor. 

It  is  only  where  the  statute  fails  to  prescribe  the  time  when  the  term 
of  office  shall  begin  that  it  begins  on  die  election  or  appointment.  29 
Cyc.  1398.  The  statute  of  1893  expressly  states  that  the  terms  of  the 
first  members  of  the  board  of  health  appointed  under  its  provisions 
shall  expire,  respectively,  in  one,  two,  and  three  years  from  the  an- 
nual election  held  prior  to  their  appointment.  Where  a  statute  pro- 
vides the  time  when  a  term  shall  end,  the  new  term  commences  when 
the  old  one  ends ;  and  one  who  holds  beyond  such  period  merely  holds 
over  because  no  successor  has  been  appointed.  People  ex  rel.  Mason 
V.  McQave,  99  N.  Y.  83, 1  N.  E.  235.  The  statute  of  1893  prescribed 
that,  after  the  appointment  of  the  first  board,  the  appointment  of  suc- 
cessors should  be  made  immediately  after  the  annual  elections  held  in 
various  villages.  Very  probably  there  was  an  interval  of  time  from 
the  ending  pi  the  term  to  the  first  meeting  after  the  annual  election. 
It  might  well  happen  that  the  term  of  a  member  of  the  board  of  health 
should  expire  before  his  successor  could  be  appointed,  and  that  the 
incumbent  members  necessarily  held  over  bevond  their  terms  until  ^e 
first  meeting  of  the  board  of  trustees  after  the  annual  election.  This, 
however,  did  not  prevent  the  ending  of  the  term  as  provided  by  the 
statute,  which  was  one,  two,  or  three  years,  as  the  case  might  be,  from 
the  preceding  annual  election.  When  Lenhardt  was  appointed  in  1906, 
he,  therefore,  was  appointed  for  three  years  from  the  annual  election 
of  that  year,  and  his  term  had,  therefore,  necessarily  expired  on  the 
8th  day  of  March,  1909.   If  the  outgoing  board  of  trustees,  at  its  first 


Digitized  by  Google 


« 


554  laO  NBW  YORK  SUPPLEMENT.  (Sup.  Ct 

meetingf  after  the  annual  election  of  1909,  had  any  power  to  appoint 
them;  Lenhardt's  term  having  expired,  the  appointment  of  Palmatier 
as  his  successor  was  valid,  and  the  subsequent  appointment  of  Lenhardt 
by  the  new  board  of  trustees  was  invalid. 

It  seems  to  me  that  the  outgoing  board  had  power,  not  only  to  fill 
the  vacancy  caused  by  the  expiration  of  Lenhardt's  term,  but  to  in- 
crease the  number  ox  members  of  the  board  of  health  and  appoint 
incunjbents  thereto.  The  term  "first  meeting"  after  the  "annual  elec- 
tion" seems  to  have  been  used  in  the  statute  of  1893  for  the  purpose 
of  designating  the  time  when  the  new  order  of  things  with  respect  to 
boards  of  health  in  villages  should  be  instituted,  rather  than  as  specify- 
ing that  new  boards  of  health  should  be  appointed  in  villages  through- 
out the  state  by  newly  elected  boards  of  trustees.  It  cannot  be  inferred 
that  the  Legislature  regarded  the  various  boards  of  trustees  in  ofiice 
throughout  the  state  in  May,  1893,  when  the  law  went  into  effect,  as 
incompetent  or  improper  to  appoint  new  boards  of  health.  No  sug- 
gestion of  patronage  to  newly  elected  boards  could  have  influenced  the 
lawmaking  power.  Boards  of  health  in  villages  were  not  new  things 
because  the  law  of  1885  had  compelled  villages  to  appoint  them  an- 
nually, The  only  practical  change  that  the  law  of  1893  made  was  to 
put  the  boards  on  a  business  basis,  by  providing  that  the  terms  of 
members  should  be  unequal,  thus  preventing  the  annual  making  up  of 
a  board  of  inexperienced  men.  The  view  that  the  outgoing  board  had 
the  power  to  make  the  appointment  and  that  the  power  so  to  do  was 
not  expressly  given  to  the  inccnning  board  is  strengthened  by  the  fact 
that  the  term  of  office  expired  with  tfie  annual  election.  It  cannot  be 
presumed  that  the  Legislature  deliberately  so  fixed  the  power  of  ap- 
pointment that  all  members  should  hold  over  the  longest  period  of 
time  before  their  successors  could  be  appointed.  Many  villages 
throughout  the  state  had  special  charters,  and  such  was  the  case  of  the 
village  of  Mechanicville,  whose  board  of  trustees,  elected  on  the  first 
Wednesday  of  March,  could  not  take  office  until  the  third  Tuesday  of 
that  month.  If  the  incoming  board  only  had  the  power  of  appoint- 
ment, and  the  terms  of  office  of  members  of  the  board  of  health  ex- 
pired with  the  annual  election,  there  would  necessarily  be'  a  consider- 
able number  of  days  during  which  the  old  members  must  hold  over 
before  their  successors  could  be  appointed.  Such  a  situation  might 
not  be  at  all  serious;  but  the  presumption  is  that,  when  the  Legisla- 
ture fixed  the  ending  of  the  term,  it  intended  to  provide  for  tiie  ap- 
pointment to  a  new  term  as  nearly  on  the  expiration  of  the  old  as  it 
reasonably  could.  In  the  practical  administration  of  village  affairs  it 
makes  no  difference,  for  each  board  of  trustees  has,  at  the  end  of  its 
term,  a  right  of  appointment,  instead  of  at  the  beginning. 

My  conclusion  is  that  Lenhardt's  term  had  expired  on  the  8th  day 
of  March,  1909,  and  that  the  old  board  of  trustees  had  the  right  to 
appoint  his  successor,  and  to  increase  the  number  of  members  of  the 
board  of  health  from  three  to  five,  and  appoint  the  additional  members 
and  that,  therefore,  the  legal  board  of  health  of  the  village  of  Me- 
chanicville consists  of  Cassidy,  who  was  regularly  aj^inted  to  fill  a 
vacancy  caused  by  the  resignation  of  a  member  of  the  same  name, 
Bassett,  Palmatier,  Oarke,  and  Caron. 
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The  only  remaining  question  is  whether,  in  a, taxpayer's  action,  such 
as  the  present  one,  the  invalidity  of  the  appointment  of  certain  persons 
who  assume  to  act  as  members  of  the  board  of  health  -and  cast  the 
village  of  Mechanicville  in  liability  and  thus  waste  the  ftmds  of  the 
vills^e  can  be  determined.  The  defendants  cite  Greene  V.  Knox,  175 
N.  Y.  432,  67  N.  £.  910,  as  a  conclusive  authority  that  a  proceeding  in 
quo  warranto  is  necessary,  and  that  the  question  of  the  validity  of  ti- 
tle to  office  cannot  be  determined  in  the  present  action.  That  was  a 
taxpayer's  action  to  restrain  the  payment  of  salaries  of  police  captains, 
and  the  question  arose  upon  demurrer  to  the  complaint.  The  com- 
plaint alleged  that  the  appointments  of  the  police  captains  were  regular 
in  form,  but  that  such  appointments  were  mvalid  reason  of  certain 
extrinsic  facts.  The  decision  turned  upon  the  proposition  that  the 
validity  of  their  appointments  depended  upon  the  establishing  as  true 
of  these  disputable  extraneous  facts.  After  discussing  to  what  extent 
title  to  office  might  be  inquired  into  m  a  taxpayer's  action  to  restrain 
waste  of  public  funds,  Werner,  J.,  says: 

"We  do  not  feel  disposed  to  go  farther  at  present  than  to  say  that,  In  a 
case  where  the  title  to  office  depends,  not  npon  admitted  facts  or  Indisputable 
records,  or  the  plain  letter  or  fair  construction  of  a  statute,  hut  upon  dis- 
putable and  utraneouB  facto,  the  qoestlon  cannot  be  tried  In  a  taxiAyer's 
action  brongtat  to  restrain  payment  of  salaries,  bnt  must  be  tried  In  quo 
warranto,  and  until  ho  tried  the  payment  of  salaries  cannot  be  enjoined." 

In  the  present  case  there  are  no  extraneous  facts  and  no  disputed 
facts.  It  is  purely  a  question  of  law  whether  the  old  t^rd  of  trustees 
had  the  right  to  make  appointments  and  whether  Lenhardt's  term  of 
office  had  expired.  If  the  old  board  had  such  right,  and  his  term  had 
expired,  then  confessedly  the  new  board  had  no  power  to  make  the  ap- 
pointment which  it  assumed  to  make;  for  the  appointing  and  increasing 
power  had  been  exhausted  by  the  first  board.  The  situation  presented 
comes,  it  seems  to  me,  directly  within  the  exception  pointed  out  in 
the  above  quotation  from  the  opinion  in  Greene  v.  Knox ;  for  the  con- 
clusion of  the  whole  matter  depends  upon  the  construction  of  a  statute 
and  the  examination  of  indisputable  records.  If  I  am  right  in  my  in- 
terpretation of  the  statute,  it  follows  that  Lenhardt,  Finnigan,  and 
Hickey  were  never  legally  appointed,  and  that  they  have  no  right  to 
assume  to  act  as  the  board  of  health  of  the  village  of  Mechanicville. 

A  taxpayer  may  bring  an  action  to  prevent  an  "illegal  act"  ( Peck  v. 
Belknap,  130  N.  Y.  394,  29  N,  E.  977;  Consol.  Laws,  c.  24,  §  61 ;  Laws 
1909,  c.  29),  and  it  necessarily  follows  that  he  may  also  bring  an  action 
to  restrain  waste  because  an  individual  assumes  to  act  illegally  in  an 
official  caj>acity.  If  I  am  rig^ht  in  my  conclusion,  Lenhardt,  Hickey, 
and  FiAnigan  should  be  restrained  from  assuming  to  act  as  members  of 
the  board  of  health  of  the  village  of  Mechanicville.  and  an  order  to 
that  effect  is  granted. 

Ordered  accordingly. 
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MONTANT  T.  MOOBB  et  aL 

(Supreme  Gonrt,  Appellate  Division,  First  Departm^it   December  30,  100&.) 

1.  Bqurry  ({  24*)— Relief  fbou  Penalties— Poweb  of  Couet  of  Bquht. 

Equity  has  the  power  to  open  or  disregard  defaults  or  penalties  Im- 
posed by  contract  Incurred  without  the  fault  of  the  party  against  whom 
the  default  Is  sought  to  be  raiforced. 

[Bd.  Note.— For  other  cases,  see  Equity,  Cent  Dig.  {§  69-76;  Dec  Dig, 
124.*] 

2.  CoNTBACTS  (I  316*) — Waiver- Pehalties  and  Foefeitubes. 

A  party  to  a  contract  to  whom  a  sum  of  money  Is  payable  at  a  specifle 
time  may  waive  the  right  to  receive  It  at  such  time,  or  to  enforce  any 
penalty  or  forfeiture  for  nonpayment  at  the  sp^iflc  time. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  9  14S9;  Dec 
Dig.  g  816.*] 

Ss  CoNTBAcrs  (8  316*)  — Waives— Fen ALTiEB  and  FOBi-ErrnBES  —  Custojcabt 
Conduct, 

The  rlgfht  of  a  party  to  a  contract  to  enforce  tiie  forfeiture  for  failure 
of  the  adverse  party  to  make  payments  jit  specific  dates  subject  to  for- 
feiture for  n<mpayment  may  be  waived  by  the  parties  establlshint;  a  cus- 
tom by  which  a  particular  method  has  been  adopted  for  making  such 
payments,  and,  so  long  as  auch  custom  is  copipUed  with,  the  adverse  party 
Is  not  in  default 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  |  14fi9;  Dec 
Dig.  {  816.*] 

4.  CoNTBA<7rs  (I  227*) — Pekfobuancb  of  Condition  Pbboedbnt— Waives. 

A  party  to  a  contract  may  waive  performance  of  a  condition  precedent. 
[Ed.  Note.— For  ottaor  cases,  see  Contracts,  Gait  IMg.  ||  1038-1041; 
Dec.  Dig.  I  l!27.*] 

5.  Landlobd  and  Tenant  ^  112*)— Nonpatuent  of  Rent— FBNAi.TiEa— 

Waives. 

Where  the  parties  to  a  lease  calling  for  payment  of  rent  on  designated 
dates,  subject  to  forfeiture  for  nonpayment,  acquiesced  for  years  In  a 
new  method  of  payment,  the  provision  for  payment  was  so  far  waived 
as  to  prevent  a  claim  that  a  failure  to  pay  on  the  day  named  was  a  breach 
of  the  lease  nntU  the  lessee  had  notice  of  the  fact  that  such  custom  would 
not  In  the  future  be  continued. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant  Cent  Dig.  U 
3^-349;  Dec  Dig.  {  112.*] 

6.  Landlobd  and  Tenant  (H  88*} — Stipulations— ^oht  of  BENEVAir- 

Waives  of  Fobhitubb. 

A  lease  tor  a  specified  term  fixed  the  times  for  the  paymKit  of  rent, 
and  stipulated  that  the  lessee  performing  all  the  covenants  of  the  lease 
might  obtain  a  renewal.  For  many  years  the  lessee  did  not  pay  the  rmt 
on  the  days  designated,  but  paid  the  lostsllments  thereafter,  and  then 
only  after  receipt  of  a  notice  given  subsequent  to  the  designated  dates 
requesting  payment.  No  notice  was  given  as  to  an  Installment  which  be- 
came due  on  a  designated  date.  Held,  that  the  landlord  waived  payment 
of  rent  on  the  designated  dates,  and,  before  the  lessee  could  be  held  to 
have  violated  the  terms  of  the  lease,  notice  that  the  rent  was  due  must 
be  given,  and  the  lessee  was  entitled  to  a  renewal  lease. 

[Bd.  Note. — For  other  cases,  see  Landlord  and  Tenant  Cent  Dig.  S  267 ; 
Dec.  Dig.  S  83.*] 

Clarke,  J.,  dissenting. 
Appeal  from  Special  Term,  New  York  County. 

•For  othar  cum  apt  Hune  toplo  ft  |  mhiBBB  In  Dm.  *  Am.  Digs.  1907  to  datt,  ft  Rcp'r  Indnw 


Digitized  by  Google 


Sup.  Ct.) 


MONTVVT  T.  XOOBK. 


667 


Action  by  Eliza  C.  6.  Montant  against  Casimir  de  R.  Moore  and 
another.  From  a  judgment  for  defendants,  plaintiff  appeals.  Re- 
versed, and  new  trial  ordered. 

See,  also,  61  Misc.  Rep.  45,  113  N.  Y.'Supp.  43. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Walter  P.  Vining  (Thomas  W.  Butts,  on  the  brief),  for  appellant. 
Shepard,  Smith  &  Hawkins  (William  Mason  Smith,  of  counsel), 
for  respondents. 

INGRAHAM,  J.  On  the  8th  day  of  April,  1887,  one  Mary  Elizabeth 
Moore,  the  defendants'  predecessor  in  title,  leased  certain  premises  in 
the  city  of  New  York  to  the  plaintiff  for  a  term  of  21  years  from  the 
1st  day  of  May,  1887,  at  the  yearly  rental  of  $130,  payable  in  semi- 
annual payments  on  the  1st  days  of  May  and  November  in  each  year. 
A  copy  of  the  lease  is  annexed  to  the  complaint  There  had  been 
erected  upon  the  said  premises  a  dwelling  house  which  belonged  to  the 
plaintiff,  who  was  in  possession- of  the  premises  under  the  said  lease 
down  to  the  time  of  the  commencement  of  this  action  in  September, 
1908.  J.  M.  Wells'  Sons,  a  firm  of  real  estate  agents,  had  represented 
the  defendants  to  collect  the  rent  for  the  plaintiffs,  and  the  same  brok- 
ers were  the  defendants'  agents  to  collect  the  rent  due  from  subtenants 
for  10  years  prior  to  the  termination  of  the  lease.  These  real  estate 
brokers,  thus  representing  both  the  plaintiff  and  defendants,  were  in 
the  habit  of  sending  a  notice  to  the  plaintiff  when  the  rent  was  due, 
and,  upon  the  receipt  of  such  notice,  plaintiff  sent  a  check  to  the 
brokers  for  the  rent.  Checks  were  produced  for  the  payments  of  rent 
from  November,  1894,  showing  that  payments  had  been  made  at 
varying  dates  from  5  to  25  days  after  the  rent  became  due  and  had 
been  accepted  by  the  defendants.  No  objection  was  ever  made  on  the 
ground  that  the  rent  was  not  paid  in  time  nor  had  payment  on  the 
1st  day  of  the  month  when  the  rent  became  due  been  insisted  on,  and 
thus  a  custom  had  grown  up  in  relation  to  the  method  by  which  the 
rent  should  from  time  to  time  be  paid.  This  lease  contained  the  usual 
covenant  of  re-entry,  required  the  tenant  to  pay  all  duties,  taxes,  and 
assessments.  The  lease  also  contained  a  provision  that : 

"If  at  the  end  and  expiration  of  the  said  term  hereby  granted,  there  shall 
be  Btandlng  on  the  hereby  demised  premises,  a  good  and  substaotlal  dwell- 
ing house  A  at  least  two  stories  in  height,  cooatructed  of  brick  or  stone,  with 
flrepnxtf  nxtf,  and  the  said  party  of  the.  second  part,  her  executors,  admin- 
istrators and  BBslgna  diall  and  win  during  tho  whole  of  tbe  said  term,  well 
and  faithfully  keep  all  and  every  the  coTeoauts  herein  contained,  on  her  end 
their  part  and  behalf,  that  then  the  said  party  of  the  first  part  her  heirs  or 
aaslgns,  shall  and  will,  at  such  the  end  and  expiration  of  the  said  term  grant 
□nto  the  said  party  of  the  second  part  her  executors,  administrators  or  as- 
sign, at  her  or  their  expeuse  a  new  lease  of  the  said  lot  of  ground  for  a  fur- 
ther term  of  twenty-one  years  thence  next  ensoing,  at  such  reasonable  ao- 
anal  rwU  to  be  paid  half  yearly,  as  shall  then  have  been  agreed  apon  by  the 
parties,  or  otherwise  settled  and  ascertained  as  Is  hereinafter  jvovlded*  but 
not  less  than  the  rent  reserred  by  these  presents." 

Such  renewal  lease  to  omtain  a  covenant  for  a  further  renewal  of 
the  lease  for  21  years  at  a  rent  to  be  ascertained  as  provided  for  in 
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the  lease,  and  a  further  provision  that  at  the  expiration  of  die  renewed 
term  the  landlord  was  at  her  option  either  to  pay  to  the  tenant  the  just 
and  fair  value  of  the  house  upon  the  property  to  be  agreed  on  or  as- 
certained in  the  manner  provi'ded  for  or  to  renew  the  lease  for  a  fur- 
ther term  of  21  years  at  a  rent  to  be  ascertained  in  like  manner.  It 
was  further  provided  that,  in  the  event,  that  the  parties  were  unable- 
to  agree  as  to  the  rent  to  be  reserved  by  the  renewal  lease,  the  amount 
of  such  rent  should  be  ascertained  arbitrators,  one  to  be  nominated 
by  the  landlord  and  one  to  be  nominated  by  the  tenant,  which  nomina- 
tions were  to  be  made  and  signified  by  each  party  to  the  other  at  least 
one  month  before  the  expiration  of  the  term;  that,  if  the  two  persons 
to  be  so  nominated  and  appointed  should  differ  in  judgment,  they  were 
to  appoint  a  fit  and  impartial  person  to  be  associated  with  them  for 
such  purpose,  and  the  decision  of  any  two  of  the  three  persons  so 
chosen  to  be  final  and  conclusive.  There  was  a  dwelling  house  upon 
the  premises  which  complied  with  this  provision  of  the  lease.  The 
lease  expired  on  the  1st  day  of  May,  1908.  On  March  18,  1908,  the  ■ 
firm  of  brokers  which  had  acted  as  agents  for  both  parties  in  rela-  ' 
tion  to  the  premises  wrote  a  letter  to  &e  plaintiff,  notifying  her  that 
the  lease  held  by  her  would  expire  on  the  1st  of  May  ensuing,  and  that 
the  landlord  was  ready  to  renew  the  lease  as  provided  in  the  lease  it- 
self for  a  further  term  of  21  years  at  the  yearly  rental  of  $425.  Plain- 
tiff refused  to  accept  this  rental,  and  about  the  15th  of  April,  to  which 
time  the  appointment  had  been  extended  by  mutual  consent,  appointed 
Mr.  Dayton  as  arbitrator.  On  the  29th  of  April,  1908,  the  defendants 
wrote  a  letter  to  the  plaintiff,  notifying  the  plaintiff  that  he  was  the 
owner  of  the  premises  described  in  the  lease  and  that  he  nominated  a 
Mr.  P.  A.  Geoghegan  to  act  as  arbitrator  to  determine  what  augmenta- 
tion of  the  rent,  if  any,  should  take  place  during  the  next  ensuing  term 
of  31  years  from  May  1,  1908,  and  thus  both  parties  prior  to  the  end 
of  the  term  had  appointed  the  arbitrators  who  were  to  determine  un- 
der the  lease  the  amount  that  the  tenant  was  to  pay  as  rent  for  the  en- 
suing term  of  21  years.  All  questions  having  thus  been  settled  as  to 
the  renewal  of  the  lease  except  the  amount  of  rent  that  the  tenant  was 
to  pay,  and  the  arbitrators  who  were  to  determine  that  amount  having 
been  appointed  by  both  parties,  all  that  was  necessary  for  the  parties 
to  do  to  carry  into  effect  the  covenant  for  a  renewal  had  been  done. 

Oh  the  1st  day  of  May,  whtfn  the  term  expired,  six  months*  rent 
of  the  premises  was  due.  No  notice  was  sent  to  the  plaintiff  that  the 
rent  was  due  in  accordance  with  the  existing  custom  that  had  been  in 
force  for  over  ten  years,  and  the  plaintiff,  relying  upon  the  fact  that 
she  would  receive  the  usual  notice  when  the  rent  was  required,  did  not 
pay  the  rent  on  that  day.  On  the  5th  of  May,  1908,  the  plaintiff  re- 
ceived a  letter  from  the  attorneys  for  the  defendants  stating  that  un- 
der the  terms  and  provisions  of  the  lease  which  expired  on  May  1st 
the  plaintiff  was  not  entitled  to  a  renewal  unless  she  should  have  during 
the  whole  of  the  said  term  well  and  faithfully  kept  all  the  terms  and 
covenants  on  her  part  to  be  performed ;  that  the  plaintiff  had  not  kept 
111  of  these  covenants,  having  violated,  among  others,  the  covenant  to 
pay  the  rent ;  and  "that  the  landlord  was  therefore  under  no  obliga- 
tipn  to  .grant  to  the  plaintiff  a  renewal,  and  did  not  care  to  do  so.  Im- 
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mediately  upon  receipt  of  this  letter  plaintiff  sent  to  the  defendants  a 
check  for  the  rent,  which  was  accepted,  and  plaintiff  received  from 
the  defendants'  agents  a  receipt  stating  that  the  payment  was  ac- 
cepted by  the  landlord  without  waiving  any  right  to  insist  that  the 
tenant's  right  to  a  renewal  of  the  lease  expiring  on  May  1,  1908,  was 
terminated  for  a  failure  to  observe  a  covenant  of  the  lease.  This  posi- 
tion having  been  taken  by  the  defendants  immediately  after  the  1st 
of  May,  the  arbitrators  never  proceeded  to  ascertain  the  amount  of 
rent  to  be  paid  durii^  the  new  term.  It  was  conceded  that  the  plain- 
tiff was  ready,  willing,  and  able  to  pay  the  rent  reserved  under  the 
lease  on  May  1,  1908.  It  further  appeared  that  the  plaintiff  was  in 
poor  health  at  the  expiration  of  her  term,  and  had  left  the  exclusive 
charge  of  everything  relating  to  this  property  with  her  husband ;  that 
the  only  reason  this  rent  was  not  paid  was  because  the  plaintiff's  hus- 
band did  not  think  of  it,  as  he  relied  upon  the  custom  of  receiving  a 
notice  when  the  landlord  required  the  rent.  It  appeared  that  all  the 
taxes  imposed  upon  the  property  during  the  term  had  been  paid  by 
the  tenant,  and  that  the  tenant  had  complied  with  all  the  other  terms 
and  conditions  of  the  lease.  The  defendant  having  taken  this  definite 
position,  and  refused  to  grant  a  renewal  of  the  lease  or  recognize  the 
plaintiff's  right  to  a  renewal  lease  in  consequence  of  this  default  in 
the  payment  of  the  amount  of  rent  due  on  the  1st  of  May,  1908,  plain- 
tiff commenced  this  action  for  a  specific  performance  of  the  covenant 
and  asked  to  be  relieved  from  the  default,  if  ai^. 

By  the  terms  of  the  lease  the  rent  was  due  upon  the  1st  day  of  May, 
1908.  There  was  nothing  in  the  lease  which  required  this  rent  to  be 
paid  to  the  termination  oF  the  demised  term.  Under  the  terms  of  the 
lease,  the  plaintiff  would  have  the  whole  of  the  1st  day  of  May  to  pay 
the  rent  before  she  was  in  default.  The  covenant  in  regard  to  the  re- 
newal of  the  lease  was  that : 

"If  at  tbe  end  and  expiration  of  the  eaid  term,  hereby  granted,  there  eball 
be  standing  on  the  hereby  demised  premises,  a  good  and  sabstantlal  dwelling 
boose  *  *  *  and  tbe  said  party  of  tbe  second  part,  her  executors,  ad- 
mlDlstrators  and  assigns,  shall  and  will  during  the  whole  of  the  said  term, 
well  and  faithfully  keep  all  and  every  the  covenants  herein  contained,  on 
her  and  their  part  and  behalf,  that  then  the  said  party  of  the  flrat  part  her 
helm  or  assigns,  shall  and  will,  at  such  the  end  and  expiration  of  the  said 
term  grant  unto  the  said  party  of  the  sec(»id  part  her  executors,  adminis- 
trators or  assigns,  at  her  or  their  expense  a  new  lease  of  the  said  lot  of 
ground  for  a  further  term  of  twenty-one  years  thence  next  ensuing." 

The  position  of  the  defendants  is  a  most  technical  one.  Both  parties 
had  appointed  their  arbitrator  to  determine  the  amount  to  be  paid  on 
the  renewal ;  and  it  is  not  claimed  that  up  to  the  time  that  the  lease 
had  terminated  on  the  1st  day  of  May,  1908,  the  plaintiff  had  failed 
to  perform  any  of  the  terms  and  conditions  of  the  lease  to  be  k^t  and 
performed  by  her.  She  had  not  paid  the  rent  that  became  due  on 
the  .1st  day  of  May,  1908,  but  there  is  nothing  in  the  lease  to  provide 
that  that  rent  shotild  be  paid  before  the  demised  term  had  terminated, 
and,  strictly  speaking,  I  think  it  could  well  be  said  that,  at  the  time  of 
the  termination  of  the  lease,  none  of  the  terms  or  conditions  to  be 
kept  and  performed  1^  the  plaintiff  had  not  been  kept  and  performed. 
But  the  parties  had  1^.  their  uniform  custom  established  a  method  of 
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collecting  the  rent  of  the  premises.  Undoubtedly  the  rent  became  pay- 
able on  the  1st  days  of  May  and  November  in  each  year;  but  by  this 
custom  which  had  been  clearly  established  before  the  rent  was  expected 
to  be  paid  a  notice  to  or  a  demand  upon  the  plaintiff  for  it  was  made. 
This  method  of  collecting  the  rent  had  hardened  into  a  custom  which 
I  think  can  be  fairly  said  to  have  become  a  part  of  the  contract  be- 
tween the  parties,  so  that  there  would  be  no  default  in  the  payment 
of  the  rent  which  would  constitute  a  failure  to  comply  with  the  terms 
and  conditions  of  the  lease  until  a  demand  had  been  made  or  notice 
given  to  the  plaintiff  that  the  rent  was  due  and  pa)Tnent  was  required. 

The  power  of  a  court  of  equity  to  open  or  disregard  defaults  or  pen- 
alties incurred  without  the  fault  or  neglect  of  the  party  against  whom 
the  default  is  sought  to  be  enforced  cannot  be  questioned.  Nor  can 
there  be  any  question  about  the  right  of  a  party  to  whom  a  sum  of 
money  is  payable  at  a  specific  time  to  waive  the  right  to  receive  it  at 
such  a  time  or  to  enforce  any  penalty  or  forfeiture  because  of  a  failure 
of  payment  at  the  specific  date  named.  And,  where  a  party  is  entitled 
to  receive  payments  at  specific  dates  with  a  forfeiture  or  penalty  im- 
posed for  a  failure  to  pay  at  any  date  specified,  the  right  to  enforce 
such  penalty  or  forfeiture  may  be  waived  by  the  parties  having  estab- 
lished a  custom  by  which  a  particular  method  has  been  adopted  for 
making  such  payments,  and,  so  long  as  such  custom  is  complied  with, 
the  person  who  is  obligated  to  make  the  payments  is  not  in  default. 
This  principle  has  been  applied  to  a  great  variety  of  conditions,  fre- 
quently in  actions  in  relation  to  policies  of  life  insurance.  In  Toplitz 
v.  Bauer,  161  N.  Y.  385,  55  N.  E.  1059,  the  plaintiff  was  plainly  in  de- 
fault both  in  the  performance  of  the  condition  of  the  policy  with  the 
insurance  company  and  in  default  in  the  payment  of  the  note,  for  the 
payment  of  which  the  policy  had  been  pledged  as  security.  The  court 
held  that  it  must  be  conceded  that  no  le^l  extension  for  the  payment 
of  the  note  was  given,  and  that  the  plamtiff  could  not  recover  upon 
the  theory  that  a  right  to  demand  and  enforce  payment  of  the  debt 
was  suspended ;  but  that  the  extension  of  the  time  for  the  payment  of 
the  debt  which  must  be  supported  by  a  sufficient  consideration  must 
not  be  confused  with  the  waiver  of  the  right  to  forfeit  the  pledge  with- 
out previous  notice  to  the  pledgor  or  those  who  represented  him,  or 
were  interested  in  the  pledge,  and  that  the  parties  occupied  the  same 
relation  to  each  other  as  prevails  between  a  vendor  and  vendee  in  exec- 
utory contracts  for  the  sale  of  land  where  it  had  been  held  that  a  for- 
feiture of  the  contract  cannot  be  insisted  upon  by  the  vendor  under 
such  circumstances,  although  the  contract  containmg  an  express  pro- 
vision that  that  result  would  follow  a  failure  to  make  the  payments  at 
the  time  stipulated.   The  court  then  said: 

"Tbe  same  principle  has  been  applied  to  other  contracts,  which,  by  their 
terms,  provide  for  a  forfeiture  or  a  loss  of  the  fruits  of  tbe  contract  by  the 
failure  to  pay  a  certain  sum  or  to  do  a  certain  thing  at  a  specified  time." 

Thus  a  waiver  has  been  implied  where  there  was  a  covenant  in 
the  lease  not  to  sublet  without  the  written  consent  of  the  landlord  un- 
der penalty  of  forfeiture,  where  the  tenant  sublet  with  the  knowledge 
of  the  landlord  who  subs«iuently  received  the  rent.   Ireland  v.  Nidt- 
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ols,  46  N.  Y.  413.  See,  also,  Gallagher  v.  Nichols,  60  N.  Y.  438,  and 
Dunn  T.  Steubling,  120  N.  Y.  232,  24  N.  E.  316.  In  Lindenthal  r. 
Gennania  Uie  Insurance  Co..  174  N.  Y..76, 66  N.  K.  629,  it  was  held: 
*Whete  an  Innmuice  compaiv  makea  a  ralld  waiver  of  tlie  ponctnal  pay* 
ment  of  pranlnm  on  the  lav  day  trlthoat  sabmlttlng  anotfaw  time  of  pay- 
ment, but  leaves  the  matter  open  and  indefinite.  It  cannot  enforce  a  forfeiture 
for  nonpayment  without  reasonable  notice  to  the  policy  holder  or  person  In 
whose  favor  the  time  limit  has  been  waived." 

The  fact  that  this  is  a  condition  precedent  to  the  right  of  the  plain- 
tiff to  a  new  lease,  and  not  strictly  speaking  a  forfeiture  or  a  penalty, 
is  not  material,  for  a  party  to  a  contract  can  waive  the  performance  of 
a  condition  precedent.  See  Pechner  v.  Phoenix  Ins.  Co.,  65  N.  Y.  195. 

We  think,  therefore,  that,  where  under  a  lease  in  which  payment  of 
the  rent  is  required  upon  a  day  certain  where  the  parties  by  a  course  of 
conduct  extendii^  for  years  have  acquies^  in  a  method  by  which 
the  rent  is  to  be  |»id,  uie  provision  for  paym«it  in  the  original  con- 
tract is  so  far  waived  as  to  prevent  a  claim  that  a  failure  to  pay  upon 
the  day  named  is  a  breach  of  the  conflition  until  the  lessee  has  notice 
of  the  fact  that  such  a  custom  will  not  in  the  future  be  continued  and 
payment  is  required  upon  the  day  named  in  the  contract. 

The  court  below  found  that  it  was  the  plaintiff's  custom  to  make 
payment  of  the  semiannual  ground  rent  to  the  order  of  James  M.  Wells' 
Sons  on  behalf  of  the  landlord;  that  said  firm  was  also  the  agent  of 
the  plaintiff  to  collect  the  rent  from  the  subtenant;  that  for  many 
years  prior  to  May  1,  1908,  the  plaintiff  did  not  pay  the  various  in- 
stallments of  rent  on  the  very  day  upon  which  the  installments  be- 
came due,  and  plaintiff  did  not  pay  any  of  such  installments  until  from 
15  to  29  days  after  the  same,  respectively,  became  due,  and  then  only 
after  the  receipt  by  the  plaintiff  from  the  said  defendants'  agents  of  a 
notice  given  subsequent  to  the  day  upon  which  payment  was  due  that 
the  said  paymoit  was  overdue  and  requesting  that  it  be  made ;  that 
no  such  notice  or  any  other  notice  was  given  with  regard  to  the  in- 
stallment which  became  due  on  May  1,  1908,  and  that  said  defendants 
prior  to  May  1, 1908,  always  accepted  the  rental  so  paid  after  the  sec- 
ond of  such  notice  with  question ;  that  plaintiff  has  been  at  all  times 
ready  and  willing  to  take  a  new  lease  of  said  premises  for  a  term  of  21 
years  from  the  1st  day  of  May,  1908,  but  said  defendants  have  re- 
fused and  still  refuse  to  execute  such  renewal  lease.  Upon  the  facts 
the  court  dismissed  the  complaint. 

We  think  upon  the  facts  here  established  that  the  defendants  waived 
the  payment  of  the  rent  upon  the  1st  day  of  each  month  upon  which 
it  was  payable,  and  that,  before  the  plaintiff  could  be  said  to  have  vio- 
lated one  of  the  terms  or  conditions  of  the  lease,  notice  that  the  rent 
was  due  must  be  given  or  a  notice  before  the  day  upon  which  it  was 
payable  by  the  lease  must  be  given  that  the  custom  theretofore  estab- 
lished would  not  be  continued,  and  that  Uie  landlord  demanded  the 
payment  of  the  rent  upon  the  day  specified.  The  plaintiff  was  not 
therefore  in  default,  and  was  entitled  to  a  renewal  lease.  None  of  the 
cases  cited  by  the  respondents  are  in  point.  People's  Bank  v.  Mitchell, 
73  N.  Y.  406,  which  is  relied  upon  by  the  respondents,  was  an  action 
at  law  to  recover  the  value  of  the  building  upon  the  leasehold  prem- 
120N.T.S.— 86 
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ises,  and  it  was  held  that  such  an  action  could  not  be  maintained  where 
it  appeared  that  the  tenant  had  failed  to  pay  taxes  which  were  imposed 
upon  the  premises  and  which  by  the  lease  he  was  to  pay.  There  was 
no  claim  there  that  the  landlord  had  waived  this  breach  of  the  cove- 
nant, and  the  court  placed  its  decision  squarely  upon  the  proposition 
that,  until  the  plaintiff  had  fulfilled  this  condition,  he  had  no  remedy 
at  law  against  the  defendants.  There  was  no  claim  that  the  payment 
of  the  rent  upon  the  day  specified  in  the  lease  had  been  waived,  which 
is  the  ground  upon  which  we  place  our  decision  in  this  case. 

It  follows,  therefore,  that  the  judgment  should  be  reversed  and  a 
new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event. 

PATTERSON,  P.  J.,  and  LAUGHLIN  and  SCOTT,  JJ.,  concur. 

CLARKE,  J.  (dissenting).  The  defendant  is  the  owner  of  a  piece  of 
property  on  West  Twenty-Fourth  street.  In  1866  a  lease  of  said 
property  was  made  to  one  David  Seaman  for  21  years.  It  was  pro- 
vided that,  in  case  of  the  erection  on  the  said  lots  of  buildings  of  speci- 
fied description  the  owner,  his  successors  or  assigns  should,  at  the 
expiration  of  the  said  term,  grant  a  new  lease  for  the  further  term  of 
21  years  at  a  reasonable  rent  to  be  ascertained  as  therein  provided. 
On  the  8th  of  April,  1887,  a  lease  -was  made  to  the  plaintiff,  which 
recited  the  former  lease  and  that  buildings  had  been  erected  on  the 
said  lots  of  ground  of  the  description  mentioned.  This  lease  provid- 
ed that  the  lessee  should  have  and  hold  the  said  lot  from  the  1st  of 
May,  1887,  for  and  during  and  until  the  full  end  and  term  of  21  years, 
paying  $130  yearly  and  every  year  during  the  said  term  in  two  equal 
half  yearly  payments  on  the  1st  of  May  and  the  1st  of  November, 
the  first  payment  to  be  paid  on  November  1st  next,  subject  to  the 
taxes,  assessments,  and  incumbrances  which  the  lessee  should  pay, 
"provided  always  that  if  it  shall  happen  that  the  said  yearly  rent  or 
any  part  thereof  shall  not  be  paid  on  any  day  on  which  the  same 
ought  to  be  paid  as  aforesaid  then  and  at  aii  times  thereafter,  it  shall 
be  lawful  for  the  said  party  of  the  first  part  her  heirs  and  assigns,  in- 
to said  demised  premises  *  *  *  to  reenter  and  repossess,  »  *  • 
and  that  the  party  of  the  second  part  *  *  *  shall  and  will  on  the 
last  day  of  the  term  hereby  granted,  or  other  sooner  determination 
thereof,  well  and  truly  surrender  and  deliver  up  the  said  herel^  de- 
mised premises,  enclosed  by  a  good  and  sufficient  fence  into  posses- 
sion of  the  party  of  the  first  part  *  •  *  without  any  fraud  or  de- 
lay; *  *  *  and  it  is  hereby  mutually  agreed  *  *  *  that  if  at 
the  end  and  expiration  of  the  said  term,  hereby  granted,  there  shall 
be  standing  on  the  hereby  demised  premises,  a  good  and  substantial 
dwelling  house  of  at  least  two  stories  in  height  constructed  of  brick 
or  stone,  with  fireproof  roof,  and  the  said  party  of  the  second  part, 
her  executon  and  administratoi^  and  assigns  shall  and  will  during  the 
whole  of  the  said  term,  well  and  faithfully  keep  all  and  every  the 
covenants  herein  contained  on  her  and  their  part  and  behalf,  that 
then  the  said  party  of  the  first  part,  her  heirs  and  assigns,  shall,  and 
will  at  such  the  end  and  expiration  of  the  said  term,  grant  unto  the 
said  party  of  the  second  part,  her  executors,  administrator  or  as- 
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signs.  *  *  *  a  new  lease  of  said  lot  of  ground  for  the  further  term 
of  21  years  thence  next  ^uing  at  such  reasonable  annual  rent,  to  be 
paid  half  yearly,  as  shall  then  have  been  ag^reed  upon  by  the  parties, 
or  otherwise  settled  and  ascertained  as  is  hereinafter  provided,  but 
not  less  than  the  rent  reserved  by  these  presents.  Such  third  lease  to 
contain  a  covenant  for  a  further  term  of  21  years  at  a  rent  to  be  set- 
tled and  ascertained  in  the  manner  provided,  or  then  pay  to  the  said 
party  of  the  second  part,  her  executors,  etc.,  the  just  and  fair  value 
to  be  ascertained  in  manner  hereinafter  provided,  of  any  house  of 
the  kind  hereinbefore  described  which  may  be  standing  on  the  prem- 
ises at  the  end  of  such  term."  It  was  further  provided  that  whenever 
and  as  often  as  any  future  lease  should  end  and  expire,  and  any  such 
dwelHng  house  shall  then  be  standing,  "and  the  party  of  the  second 
part  shall  and  will  during  the  whole  of  the  term  thereby  granted  well 
and  faithfully  keep  all  the  covenants  therein  contained,"  the  party  of 
the  first  part  shall  be  held  and  bound  at  her  and  their  (»>tion  either 
to  pay  the  just  and  fair  value  of  such  house  or  to  renew  the  lease  for 
the  further  term  of  21  years  at  a  reasonable  rent  to  be  agreed  on  or 
settled,  which  new  lease  shall  contain  the  like  covenants  and  agree- 
ments respecting  the  renewal  of  said  third  lease.  And  it  was  provided 
that,  if  there  was  no  agreement  as  to  the  augmentation  of  rent  or  the 
value  of  the  house,  each  should  nominate  an  impartial  person  at  least 
a  month  before  the  expiration  of  the  current  term  who  should  fix 
the  amount,  and,  if  these  appraisers  disagreed,  they  should  appoint 
a  third  to  act  with  them. 

It  will  be  seen  that  the  rent  was  payable,  not  in  advance^  but  at  the 
end  of  each  half  yearly  period,  and  that  the  option  of  a  renewal  or  of 
paying  for  the  value  of  the  buildings  was  not  given  to  the  landlord  on 
May  1,  1908.  He  was  bound  to  givrf  the  tenant  a  renewal  of  the  lease 
which  expired  on  said  day  if  the  tenant  should  have  complied  with 
the  conditions  precedent  on  his  part  to  entitle  him  to  such  renewal. 
Before  the  expiration  of  the  term,  on  March  18,  1908,  the  landlord 
informed  the  tenant  that  her  lease  would  expire  on  May  1st,  that  the 
rent  for  the  next  term  would  be  $425  a  year,  and  asked  to  be  advised 
promptly  if  she  wished  to  renew.  This  increased  rent  the  tenant  re- 
fused to  pay  and  appraisers  were  appointed,  the  time  therefor  being 
extended  by  mutual  consent,  so  that  it  was  not  until  the  29th  o{  April 
that  the  defendant  appointed  his  appraiser.  These  appraisers  have  not 
yet  reported.  The  plaintiff  did  not  pay  the  rent  due  for  the  last  half 
year  of  the  21  year  lease  on  May  1,  1908.  On  May  4th  the  landlord 
wrote: 

"Under  the  terms  and  proTlsloaa  of  your  lease  of  No.  400  West  24th  street, 
which  expired  on  May  1st,  you  are  not  entitled  to  a  renewal,  unless  you  shall 
hare,  daring  the  whote  of  said  tenn,  well  and  faithfully  kept  all  of  the  cove- 
nants  on  your  part  to  te  performed.  You  have  not  as  we  are  Informed,  kept 
all  of  these  coTeoantfi.  having  violated  among  others,  the  covenaut  to  pay 
the  rent.  The  landlord  i*,  therefore,  under  no  obligation  to  grant  you  a  re- 
newal, and  does  not  care  to  do  so.  If  yon  care,  however,  for  a  short  lease, 
we  ate  vrilUng^  on  behalf  of  the  landlord  to  tBk%  the  matter  up  with  you ; 
othowlM  we  most  ask  yon  to  aarmdsr  porocssion  of  the  premises.  Pleaeo 
let  us  bear  from  yon  at  once." 
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On  the  receipt  of  this  letter  on  May  6th  the  plaintiff  sent  a  check 
which  the  landlord  received  on  the  6tn,  the  plaintiff  simply  inclosing 
it  with  a  slip,  whidi  said: 

"New  York,  Hay  S,  1908,  gronitd  rent  400  West  24th  street*" 

For  this  the  landlord  gave  a  receipt  reading  as  follows : 

"May  6th.  1908,  Received  of  Mrs.  B.  C  Moncant  dalmlnc  to  be  tbe  tenant 
of  lot  12  Chelsea  Oottagas,  $66  on  account  the  Installment  of  rent  due  and 
payable  May  1st,  190S.  Hxia  payn^t  Is  accepted  by  the  landlord  without 
waiving  any  rlghta  to  Insist  that  the  touint's  rl^ta  to  a  renewal  of  the  lease 
expiring  on  May  1,  190B,  are  terminated  through  fallnre  to  obswre  the  cove- 
nant In  said  lease." 

In  September  thereafter  the  landlord  commenced  dispossess  pro- 
ceedings in  the  Municipal  Court,  and  the  plaintiff  thereupon  com- 
menced this  action  in  equity  to  enjoin  the  prosecution  of  such  proceed- 
ings, to  be  relieved  of  her  forfeiture,  if  any,  and  to  compel  the  grant- 
ing of  a  renewal  lease  for  21  years  upon  such  rent  as  should  be  fixed 
by  the  arbitrators  appointed  or  upon  the  method  fixed  by  the  lease  in 
case  such  arbitrators  refused  or  did  not  act  by  an  ascertainment  of 
the  value  of  the  land  considered  as  vacant  property  and  a  rental  based 
upon  6  per  cent,  of  such  ascertained  value. 

The  plaintiff  proved  that  she  had  never  paid  the  rent  upon  the  due 
day,  and  some  10  checks  were  offered  in  evidence  showing  payments 
from  25  to  10  days  after  the  due  day,  and  testified  that  she  was  ac- 
customed to  wait  until  she  received  notice,  which  was  always  received 
after  the  due  date,  and  that  she  then  sent  the  check,  and  that  there 
was  never  at  any  time  any  objection  made  to  the  delay  in  the  payment ; 
that  she  was  ready,  willing,  and  able  to  pay  on  the  1st  of  May,  1908, 
the  $65  due,  and  that  it  was  a  mere  inadvertence  in  not  paying ;  that 
she  promptly  sent  her  check  upon  receipt  of  the  letter  alluded  to.  She 
claims  that  this  was  a  condition  subsequent,  and  that  a  court  of  equity 
ought  to  relieve  her  of  such  a  forfeiture ;  ^at  she  had  a  right  to  rely 
upon  the  rourse  of  conduct  which  had  existed  for  so  many  years,  the 
pleasant  relations  which  had  always  been  had  and  the  appointment  of 
the  arbitrators  so  close  to  the  end  of  the  term. 

The  difficulty  is  that  this  is  not  a  forfeiture.  No  lease  has  been  for- 
feited by  the  failure  of  a  performance  of  a  condition  subsequent.  A 
right  to  a  renewal  of  a  lease  has  been  lost  by  the  failure  to  perform 
a  condition  precedent.  Her  sole  right  was  to  have  a  new  lease,  if  at 
the  time  of  the  expiration  of  the  old  lease  she  had  duly  performed  all 
the  covenants  therein  contained.  At  the  expiration  of  tiie  term  she 
had  not  performed  because  she  had  not  paid  the  last  six  months'  rent. 
People's  Bank  v.  Mitchell,  73  N.  Y.  406,  seems  decisive  of  the  ques- 
tion. In  that  case  there  was  a  similar  lease  which  provided  for  a  fur- 
ther term  or  the  payment  of  the  just  and  fair  value  of  any  building 
which  might  be  standing  on  the  premises.  The  lease  provided  that 
the  lessee  should  pay  all  taxes  during  the  term,  and  c<»itained  a  con- 
dition that,  if  the  lessee  should  fail  to  perform  any  covoiant  or  condi- 
tion, it  should  be  lawful  for  the  lessor  to  re-enter.   The  court  said : 

"The  performance  of  this  covenant  of  the  plaintiff  precedes  In  time  the 
prorlslon  for  the  renewal  of  the  lease  or  the  inylng  tor  the  building  by  the 
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defendant,  as  therein  provided;  and,  until  the  plaintiff  had  fnlfllled  this 
conditioned,  he  had  no  remedy  at  law  against  the  defendant.  The  authori- 
ties are  numerous  which  uphold  this  doctrine.  '*  *  *  The  plaintiff  In  his 
complaint  bas  allied  that  be  bas  In  all  respects  performed  and  fulfilled  tbe 
covenants  and  conditions  of  tbe  lease,  as  ho  was  boimd  to  do  in  order  to 
make  ont  «  cause  of  action,  and  the  answer  denied  such  allegation.  Upon 
the  trial  the  question  of  performance  was  an  Issue  In  the  case,  and  without 
proof  at  {wrformance,  as  already  stated,  no  recovery  could  be  had.  It  ap- 
pears upon  the  trial  *  *  *  that  tbe  taxes  for  the  year  1866  were  not 
paid  by  the  plaintiff,  and  that  this  covenant  was  not  fnlfllled  by  blm.  It 
also  appears  from  the  findings  that  no  evidence  was  offered  showing  any  ex- 
cuse, mistake,  inadvertence,  or  surprise  on  the  part  of  the  plaintiff  or  fraud 
or  deception  on  the  part  of  the  defendant  Tbe  plaintiff,  therefore,  by  bis 
own  evidence  shows  that  he  is  in  d^ault,  and  that  be  bad  not  fulfilled  an  Im- 
portant covenant  of  tbe  lease  under  wblcb  be  claims  to  recover.  Under  such 
circumstances,  It  Is  not  apparent  how  the  allured  fallnre  to  folflll  can  he  ex- 
cased." 

This  case  also  treats  of  the  question  of  the  appointment  of  ap- 
praisers : 

"Tbe  consent  to  an  appraisement  by  tbe  defmdant  and  tbe  naming  of  an 
appraiser  was  not  evidence  of  a  performance  by  the  plaintiff,  nor  of  a  waiver 
by  tbe  defendant,  and  did  not  operate  as  an  estoppel  upon  tbe  defendant,  He 
had  a  right,  as  Is  qolte  obvious,  to  Insist  upon  a  performance  after  the  submis- 
sion had  bem.  mad^  and  buce  no  waiver  was  legitimately  to  he  inferred  from 
his  acts." 

So  in  the  case  at  bar  the  time  to  pay  this  last  installment  of  rent 
had  not  expired  when  the  appraisers  were  appointed,  and  their  appoint- 
ment had  nothing  to  do  with  this  last  rent  payment,  but  was  an  en- 
tirely independent  act.   The  court  in  the  case  cited  goes  on  to  say : 

"The  counsel  for  the  plantlff  seeks  to  avoid  tbe  effect  of  the  d^aolt  In 
tbe  payment  of  tbe  taxes,  upon  the  ground  that  there  was  only  a  technical 
forfeiture,  which  a  court  of  equity  will  relieve.  Equity  will  relieve  against 
a  breach  of  covenant  for  tbe  payment  of  money.  Where  tbe  cov«iant  Is  In 
the  nature  of  a  penalty  or  forfeiture,  and  designed  merely  as  a  security  to 
enforce  ttie  prindpal  obligation,  the  parties  can  be  pot  in  the  same  position 
as  if  there  bad  been  no  default.  *  *  *  So,  also.  In  case  of  mistake,  ac- 
<Hd«it,  frand,  or  surprise,  relief  may  be  obtained  In  equity;  but  tbe  rules 
stated,  whl(di  are  sometimes  invoked  to  prevent  Injustice  have  no  applica- 
tion where,  as  In  tbe  case  at  bar,  the  mode  of  determining  the  rights  of  the 
lessor  or  his  assigns  to  a  new  lease  or  to  payment  for  bis  building  are  ex- 
pressly provided  for,  and  the  liability-  of  the  defendant  as  specified  is  depend- 
ent upon  tbe  performance  of  conditions  precedent  which  have  not  been  per- 
formed. There  is  no  ground  upon  which  a  court  of  equity  should  intervene 
to  rdleve  tbe  lessee  from  the  conseqoences  cf  a  fallnr*  or  neglect  to  perform." 

This  seems  to  be  one  of  those  cases  where  a  party  has  the  right  to 
stand  upon  his  legal  rights  no  matter  how  selfish  or  harsh  such  conduct 
may  appear  to  be.  Pike  v.  Butler,  4  N.  Y.  360 ;  Mcintosh  v.  Rector, 
120  N.  Y.  7,  23  N.  E.  984.  Here  was  an  owner  of  property  who  was 
bound  under  the  terms  of  his  lease  to  renew  for  a  long  term  of  years 
at  an  annual  rental  much  below  what  he  thought  the  property  cotild 
bring,  and  here  was  a  lessee  who  was  entitled  to  such  renewal  with 
the  of^rttuiity  to  sublet  at  very  much  more  than  he  was  receiving  for 
the  same  pericM.  That  right  depended,  however,  upon  the  clearly  ex- 
pressed covenant  of  full  and  complete  performance  during  ttw  whole 
term  of  the  prior  lease.  The  landlord  did  nothii^  to  prevent  the 
payment  of  the  amoimt  due.  No  fraud  can  possibly  be  attributed  to 
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him,  and  the  failure  to  pay  upon  the  day  cannot  be  attributed  to  sur- 
prise or  mistake  within  the  meaning  of  equity.  The  Special  Term 
has  found  on  sufficient  evidence  that  the  defendant  did  not  agree  to 
extend  the  time  of  such  payment,  nor  waive  punctual  payment  of  said 
installment  of  rent,  nor  did  he  do  any  act  calculated  or  designed  to  mis- 
lead the  plaintiff,  or  from  which  the  plaintiff  was  entitled  to  infer  that 
punctual  payment  of  said  rent  would  not  be  insisted  on  as  a  condition 
precedent  to  a  renewal  of  the  lease.  A  forfeiture  implies  the  loss  of 
that  which  one  has,  and  there  was  nothing  forfeited.  The  lease  had 
expired.  It  was  a  clear  condition  precedent  which  was  not  performed, 
and  equity  will  not  interfere  any  more  than  law.  "There  is  no  ground 
upon  which  a  court  of  equity  should  intervene  to  relieve  the  lessee 
from  the  consequences  of  a  failure  or  right  to  perform."  People's 
Bank  v.  Mitchell,  supra;  Haines  v.  Barber,  113  App.  Div.  696,  100 
N.  Y.  Supp.  75. 

The  ju(ip:ment  appealed  from  should  therefore  be  affirmed,  with 
costs  and  disbursemntts  to  the  respondent. 


MATTSON  T.  PHCBNIX  OONST.  00. 
(Supreme  Court,  Appellate  Division,  First  Departtnrait    December  30,  1909.) 
Masteb  and  Sibvakt  (I  190*) — Injueibs  to  SsBVAnv— Nboliokncb  of  Sc- 

PEBINTBNDBITT. 

Where  defmdant  provided  sufficient  materials  fiir  bradug  a  castliis  If 
tbe  employee  deemed  such  bracing  necessary,  and,  tliougb  the  work  had 
pn^ressed  for  some  time,  the  employee  had  been  able  to  maintain  the 
casting  in  an  nprfght  position  without  braces,  that  defendant's  superin- 
tendent failed  to  have  the  casting  braced  did  not  show  n^llgence  render- 
ing defendant  liable  for  injuries  to  a  serrant  through  the  falling  of  the 
casting. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant;  Dec.  Dig.  i  190.*] 
Houghton,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Selma  Mattson,  as  administratrix,  against  the  Phoenix 
Construction  Company.  From  a  judgment  for  plaintiff  and  from  an 
order  denying  a  new  trial,  defendant  a^^eals.  Reversed,  aiul  new 
trial  ordered. 

Argued  before  INGRAHAH.  MclwAUGHLIN,  LAUGHLIN, 
HOUGHTON,  and  SCOTT,  JJ. 

Frank  V.  Johnson,  for  appellant 
H,  H.  Van  Dyck,  for  respondent. 

McLaughlin,  J.  The  plaintiffs  intestate,  while  In  tiie  employ 
of  the  defendant,  was  killed  by  an  iron  casting  some  67  inches  high, 
40  inches  in  width  at  the  base,  and  inches  thidk,  weighing  some 
1,300  pounds,  ialling  upon  him.  It  was  designed  to  be  placed  ver- 
tically across  a  pit  30  inches  in  width  and  3  feet  deep  and  embedded 
in  cement.  Immediately  preceding  the  accident,  the  casting  had  been 
raised  by  the  intestate  and  other  workmen  from  a  horizontal  position 

•For  oUier  eaiM  lee  Mune  toptc  A  {  mVubu  la  D«c.  'A  Am.  D\ga.  1M)7  to  datt.  ft'Bep'r  Induu 
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on  the  ground  to  a  perpendicular  position  and  placed  over  the  pit, 
which  extended  on  each  side  some  20  inches.  This  was  approximately 
the  position  ultimatdy  intended  for  the  casting  before  it  was  embed- 
ded m  the  cement ;  but,  in  order  to  get  it  into  its  true  position,  it  had 
to  be  moved  slightly  both  laterally  and  vertically.  While  it  was  being 
thus  moved  "by  means  of  crowbars  and  shims,"  it  fell  over,  struck  the 
intestate  on  the  head,  and  inflicted  injuries'  from  which  he  died  shortly 
thereafter.  Raintiff  sought  to  sustain  the  action  to  recover  damages 
for  the  death  upon  the  ground  that  the  defendant  was  responsible 
therefor  under  the  employer's  liability  act  (chapter  600,  p.  1748,  Laws 
1902),  in  that  such  death  was  caused  by  or  resulted  from  the  negli- 
gence of  the  defendant's  superintendent.  At  the  trial  no  evidence  was 
offered  on  the  part  of  the  defendant.  Plaintiff  had  a  verdict,  and  from 
the  judgment  entered  thereon,  and  an  order  denying  a  motion  for  a 
new  trial,  defendant  appeals. 

I  am  of  the  opinion  the  judgpnent  should  be  reversed:  (1)  Because 
the  court  erred  in  receiving  in  evidence  what  purported  to  be  a  notice 
under  the  employer's  liability  act;  and  (3)  because  the  evidence  did 
not  justify  a  finding  that  the  death  of  the  intestate  was  caused  by  the 
negligence  of  the  defendant  or  its  superintendent 

To  bring  a  case  within  the  statute,  a  notice  must  be  served  within 
the  time  provided,  stating  the  time,  place,  and  cause  of  the  injury. 
Such  notice  is  a  condition  precedent  to  the  maintenance  of  the  action. 
Chisholm  v.  Manhattan  Ry,  Co.,  116  App.  Div.  320,  101  N.  Y.  Supp. 
622.  The  purpose  of  the  notice  is  to  acquaint  the  employer  with  the 
negligent,  act  for  which  it  is  proposed  to  hold  him  liable  (Galino  v. 
Fleischmann  Realty  &  Construction  Co.,  130  App.  IMv.  605,  115  N.  Y. 
Supp.  334),  and,  where  the  liability  is  to  be  predicated  upon  the  neg- 
ligence of  a  superintendent  or  a  person  occupying  that  relation,  then 
the  negligent  act  of  such  person  must  be  stated  (Glynn  v.  N.  Y.  C.  & 
H.  R.  R.  Co..  125  App.  Div.  186,  109  N.  Y.  Supp.  103).  In  either 
case: 

"The  notice  in  stating  the  catue  of  the  Injnry  should  with  reasonable  deS- 
nlteness  and  completeness  *  *  •  Indicate  the  negligent  or  wrongful  mis- 
conduct of  the  employer  really  claimed  to  have  been  the  cause  of  the  acci- 
dent and  really  relied  on  as  the  bnsis  of  the  complaint  against  bim."  Fln- 
nlgan  v.  N.  T.  Oontracting  Co.,  194  N.  T.  214,  87  N.  B.  424.  21  L.  R.  A.  (N. 
8.)  233.  : 

The  only  statement  in  the  notice  here  under  consideration  as  to  the 
cause  of  the  accident  is  that  the  same  was  "caused  by  reason  of  defects 
in  the  condition  of  the  ways,  works,  and  machinery  connected  with 
and  used  in  your  business,  and  by  your  negligence,  and  by  the  negli- 
gence of  a  person  or  persons  in  your  service  intrusted  with  and  ex- 
ercising superintendence  or  acting  as  superintendent  with  your  author- 
ity or  consent,  whereby  a  heavy  casting  was  caused  to  Kill  upon  the 
said  Mattson." 

What  was  the  negligent  act  relied  on?  What  caused  the  casting 
to  fall  ?  No  one  reading  the  notice  can  tell.  These  questions  are  not 
answered  by  saying  that  if  the  casting  had  been  properly  supported  it 
would  not  have  fallen.  That  would  be  true  if  the  doctrine  of  res 
ipsa  loquitur  applied;  but,  as  I  understand,  we  are  all  agreed  that 
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svkfio.  does  not  apply  to  an  accident  of  this  character.  The 

deie^vi*^'^  was  entitled  to  be  informed,  to  the  end  that  it  might  at 
once,  receipt  of  the  notice,  make  an  investigation,  and,  if  the 

facts  stated  in  the  notice  in  this  respect  were  fotmd  to  be  true,  com- 
promise -with  the  plaintiff. 

The  precise  question  in  this  respect  was  considered  and  determined 
by  this  court  in  Bertolami  V.  United  Engineering  &  Contracting  Co., 
13S  App.  Div.  804,  117  N.  Y.  Supp.  826.  In  that  case  the  notice  was 
that  the  death  of  the  intestate  was  caused  by  the  negligence  of  the 
defendant,  in  that  it  had  "failed  to  furnish  him  with  a  reasonably  safe 
place  to  work,  and  failed  to  reasonably  safeguard,  inspect,  and  keep 
safe  the  place,  appliances,  and  apparatus  used  in  connection  with 
said  contracting  operation,  and  failed  to  furnish  deceased  and  said 
contracting  operation  with  reasonably  safe  ai^Hances,  apparatus, 
.  cables,  ropes,  wires,  buckets,  ways,  works,  and  machinery  with  which 
to  do  said  work,  and  knowingly  employed  and  retained  incompetent 
foremen  and  co-workmen  to  guide,  direct,  and  assist  him  in  the  per- 
formance of  his  work,  and  failed  to  formulate,  promulgate,  and  en- 
force proper  rules  and  regulations  for  the  safety  of  deceased  and  his 
said  co-employes,  as  a  result  of  all  of  which  large  quantities  of  rock 
and  earth  and  a  bucket  were  caused  to  fall  upon  the  body  of  the  said 
George  Bertolami  and  injure  and  kill  him,  as  aforesaid."  It  was 
held  that  the  notice  was  defective,  in  that  it  failed  to  state  the  specific 
negligent  act  of  the  superintendent  relied  upon. 

The  notice  here  under  consideration  is  no  more  specific  than  the 
one  there  was,  and  for  that  reason  the  court  should  have  sustained  the 
objection-  made  by  the  defendant  to  its  reception  in  evidence.  But, 
if  it  be  assumed  that  the  notice  was  sufficient  under  the  statute,  then 
I  am  of  the  opinion  the  evidence  failed  to  disclose  any  negligence  on 
the  part  of  the  superintendent,  or  the  person  acting  as  such,  which 
resulted  in  the  accident.  All  that  is  claimed  is  that  the  superintendent 
should  have  seen  to  it  that  the  casting  was  supported  or  braced  in 
some  way.,  but  whether  this  was  so  or  not  was  a  matter  of  judgment 
on  his  part.  The  defendant  had  provided  sufficient  materials  for 
bracing  if  the  workmen  employed  deemed  such  braces  or  supports 
necessary.  There  was  plenty  of  plumber  to  be  had,  and  the  work  had 
been  progressing  for  some  time',  during  which  the  workmen  in  at- 
tendance had  been  able  to  maintain  the  casting  in  its  upright  position 
without  any  braces,  and  the  record  is  absolutely  barren  of  anything 
to  indicate,  tmtil  it  fell,  that  braces  were  necessary. 

An  award  of  damages  must  be  based  upon  evidence,  and  not  upon 
mere  conjecture. 

This  verdict  has  only  the  latter  to  sustain  it,  and  for  that  reason  the 
judgment  and  order  appealed  from  must  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  appellant  to  abide  event. 

LAUGHLIN,  J.,  concurs.  INGRAHAM  and  SCOTT,  JJ.,  concur 
on  second  ground.  HOUGHTON,  J.,  dissents. 

LAUGHLIN,  J.  (concurring).  I  agree  with  Mr.  Justice  MC- 
LAUGHLIN that  the  notice  was  insufficient  to  warrant  a  recovery  un- 
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der  the  employer's  liability  act.  On  the  facts  developed  upon  the  trial, 
the  only  thieory  upon  which  the  defendant^  could  be  held  liable  would 
be  that  its  su^)ermtendent  was  guilty  of  'negligence  with  respect  to 
directin^^  or  overseeing  the  work  of  putting  ue  casting  in  place.  Of 
course,  if  the  "cause"  required  to  be  stated  in  stidi  a  notice  is  the  im- 
mediate or  physical  cause  of  the  injuries,  then  the  notice  would  be 
sufficient,  and  the  statement  therein  with  respect  to  the  negligence  of 
the  defendant  and  of  its  superintendent  would  not  be  required  and 
might  be  deemed  surplusage.  The  Legislature  has  only  required  that 
one  cause  shall  be  stated,  and  the  question  is:  What  is  the  cause  which 
is  required  to  be  stated?  I  am  of  opinion  that  it  is  the  negligent  cause' 
and  not  the  physical  cause  of  the  injury.  If  this  be  not  so,  then  a  no- 
tice that  at  a  particular  place  and  on  a  particular  day  and  at  a  particu- 
lar hour  an  employe,  while  working  at  his  bench,  was  injured  by  the 
fall  of  a  timber  or  beam  upon  him,  would  answer  tiie  requirements 
of  the  statute.  That  would  in  no  manner  point  out  to  the  employer 
the  ground  upon  which  it  was  claimed  that  he  was  at  fault,  and,  ac- 
cording to  the  decision  of  this  court  in  Ortolano  v.  Degnon  Contract- 
ing Company,  120  App.  Div.  59,  104  N.  Y.  Supp.  1064,  and  of  the 
Court  of  Appeals  in  Finnigan  -v.  N.  Y.  Contracting  Co.,  194  N.  Y. 
244.  87  N.  E.  424,  21  L.  R.  A.  (N.  S.)  233,  this  is  required. 

It  is  not  sufficient  to  state  generally  as  the  cause  that  the  defendant 
was  negligent,  or  that  its  superintendent  was  negligent;  but  the 
particular  negligence  must,  I  think,  be  pointed  out  briefly  and  in  gen- 
eral terms,  and  then,  if  it  appears  upon  the  trial  that  there  was  a  mis- 
take inadvertently  made  in  the  notice  which  did  not  mislead  the  em- 
ployer, the  notice  will  still  be  good,  by  virtue  of  the  express  terms  of 
the  statute.  Employer's  Liability  Act,  section  2  (Laws  1902,  p.  1749, 
c.  600);  Finnigan  v.  N.  Y.  Contracting  Co.,  supra.  It  is  significant, 
I  think,  as  bearing  on  the  construction  of  the  statute,  that  the  nature 
or  extent  of  the  injuries  is  not  required  to  be  stated.  The  Legislature 
appears  to  have  assumed  that,  if  the  time  and  place  are  given,  the 
master  is  then  in  a  position  to  ascertain  whether  the  accident  occurred, 
and  the  determination  of  that  question  would  in  most,  if  not  in  all, 
instances,  reveal  the  instrumentality  by  which  the  injuries  were  in- 
flicted, but  would  not  necessarily  (Usclose  the  actionable  cause  which 
it  was  intended  should  be  stated  in  the  notice. 


STEET^B  T.  LEOPOLD  et  a1. 
(Supreme  Court,  Appellate  Division,  First  Department    December  30,  1900.) 

1.  EXKCDTOHS  AND  ADUINISTBATOBS  (8  17*) — ADUiniSTBATOB  O.  T.  A.— JOIN- 
DER WITH  iNCOlfFETENT  PEBBON. 

Code  OlT.  Proc.  S  2648,  anthorizefl  a  sarrogate  to  Issue  letters  c.  t  a.  In 
the  event  that  by  death  there  Is  no  executor  or  administrator  c.  t  a.  qoal- 
Ifled  to  act,  and  provides  that  the  proceedings  may  be  instituted  by  a 
person  Interested  in  the  estate.  Code  CIt.  Proc.  S  2660,  relating  to  per- 
sons "entitled  to  administration,"  proTldes  In  the  first  eight  subdivisions 
the  order  in  which  persons  are  entitled  to  letters  In  case  of  Intestacy, 
but  provides  In  subdivision  0  for  letters  to  an  executor  or  administrator 
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o{  a  "BoIe  legatee  named  In  a  will,"  and  then  provides  that,  If  there  are 
Beveral  persons  equally  entitled  to  administration,  the  surrogate  may 
grant  letters  to  one  or  Aore  of  such  peraons  and  "administration"  maj 
be  granted  to  one  or  more  competent  posons,  although  not  entitled  to 
the  same,  with  the  consent  of  the  person  to  be  Joined  with  such  person  or 
persons.  Held,  that  section  2660  was  not  confined  to  cases  of  Intestacy, 
and  that  the  provision  In  Bubdivlslon  9  as  to  Joining  Incompetent  persons 
applied  to  administrator  c.  t.  a.,  and  hence  the  father  of  a  guardian  of 
a  sole  legatee  under  a  will  who  was  entitled  to  administrator  c.  t  a.  by 
the  e:(presB  provisions  of  section  2648  was  properly  Joined  with  her  as 
coadministrator  on  her  request 

[Ed.  Note.— For  other  cases,  see  Executors  and  Administrators.  Ceit 
Dig.  SS  57-59 ;  Dee.  Dig.  {  17.*] 

2.  Executors  akd  Aduintstbators  (f  29*) — ADinmsTKAToa  C.  T.  A.— CoL- 

UTEBAL  ArrACK  ON  APPOINTUEIITS. 

Under  Code  Civ.  Proc.  f  2591,  making  letters  of  administration  conclu- 
sive authority  of  administrators  to  act  until  the  decree  on  which  they 
were  iasned  is  reversed  on  appeal  or  reroked,  the  authority  of  an  admin- 
istrator c.  t.  a.  to  sue  to  recover  an  unlawful  iuTestment  made  by  the  ex- 
ecutor cannot  be  attacked  in  such  suit,  in  the  absence  of  fraud  or  collu- 
sion. 

[Ed.  Note.— For  other  caaes,  see  Executors  and  Administrators,  Gent. 
Dig.  I  178;  Dec.  Dig.  |  20.*] 

S.  EXECUTOBS  AUD  ADMINISTEATORS  ({  426*) — BSCOVERT  OF  UnLAWFUI.  IN- 
TESTMERTS— CAtlSB  OF  ACTION— EXKCDTOB  OB  TRUSTEE. 

An  executor  was  also  charged  with  the  duties  of  a  trustee,  In  that  he 
was  to  pay  over  the  Income  of  the  estate  to  sole  legatees.  Before  he  bad 
made  an  accounting,  and  before  the  time  for  presentation  of  claims  had 
expired,  and  less  than  two  months  after  the  grant  of  letters  of  adminis- 
tration, he  gave  a  portion  of  the  estate  to  a  stockbroker  to  deal  in  stocks ; 
thus  constituting  an  unlawful  investment  Held,  that  the  cause  of  action 
to  recover  the  amount  deposited  witta  the  tooker  was  In  the  executor  and 
those  deriving  their  authority  frmn  that  relation,  and  not  in  the  executor 
as  a  trustee  under  the  will. 

[Bd.  Note.— For  other  cases,  see  Executors  ,and  Administrators,  Cent 
Dig.  1  1668;  Dec.  Dig.  «  426.*] 

4.  Estoppel  (8  77*)— Authobitt  of  Executor— ESbtoppbl  to  Dent. 

Where  a  stockbroker  dealt  with  an  executor  as  such,  wheraby  an  unlaw- 
ful Investment  was  made  with  the  funds  of  -the  estate,  the  broker  was  es- 
topped to  say  that  the  cause  of  action  to  recover  the  funds  turned  over  to 
the  broker  was  not  In  the  executor,  or  those  claiming  tbelr  authority  from 
that  relation,  but  in  the  executor  as  trustee. 

[Ed.  Note.— For  other  eases,  see  Estoppel,  Cent  Dig.  8S  198-203 :  Dec. 
Dig.  8  77.*] 

5.  EXECDTOBS  ANO  AnUINIBTBATOBS  (8  514*) — -BeCOVERT  OF  UNLAWFUL  IN- 

VESTMENTS—Bl  GET  TO  Sue— Effect  op  Accounting. 

That  an  administrator  c.  t  a.  sulug  to  recover  an  unlawful  Investment 
before  such  suit  accounted  aa  administrator  In  the  Surrogate's  Court,  and 
the  decree  settling  his  accounts  did  not  discharge  him  as  administrator, 
but  expressly  directed  that  he  should  hold  the  remainder  of  the  assets 
under  and  pursuant  to  the  will,  would  not  deprive  the  administrator  of 
the  right  to  sue,  since  the  accounting  was  an  Intermediate  one. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  9  2292;  Dec.  Dig.  |  614.*] 

6.  executobs  aro  aduinnstbatoas  (|  102*)  —  iirvbstmeiits  —  spbodutivb 

Tbanbaotions. 

A  transaction  i:)etweeD  an  executor  and  a  stockbroker,  whereby  funds 
of  the  estate  are  turned  over  to  the  latter  for  the  purpose  of  speculating 
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In  gtocks,  thoDgb  botb  parties  are  In  good  faith,  la  an  nnlawfol  InTCSt- 
meat,  and  may  be  reoovered  back  by  the  estate. 
[EU.  Note.— For  other  cases,  see  Executors  imd  AdmlnlBtrators.  C^t 

Dig.  S  420;  Dec.  Dig.  S  102.*] 

T.  Executors  and  AoHiniSTBATOBS  {|  434*)  —  SPBcvi.i.Tivi  IirvEmcBKT:^ 
ItiOBT  TO  Cbedits— Joint  Tobt-Fkasoes. 

Where  an  executor  as  such  by  agreemeut  with  a  stockbroker  turned 
over  to  the  latter  funds  of  the  estate  for  the  ptupose  of  dealing  In  stocks, 
which,  on  equitable  principles,  Is  an  uidawfnl  InveBtment,  the  parties  are 
not  joint  tort-feasors,  In  the  sense  that  they  hare  Tlolated  the  law,  there 
being  no  question  of  bad  faith  Involved  and  no  posltlTe  Ja,w  Tlolated,  and 
a  cash  payment  made  by  the  stockbroker  to  the  executor  by  reason  oC  the 
transaction  should  be  allowed  to  tbe  stockbroker  as  a  credit  In  a  suit  to 
recover  back  tbe  funds  so  Invested. 

LEd.  Note. — For  other  cases,  see  Elxecutors  and  Administrators,  Ce&t 
Dig.  I  1706;  Dec  Dig.  S  434.*] 

&  liiXEccTOBs  ANn  Aduikibtratobs  (I  450*)  —  Dklawfot.  Ihvestmemts  — 
Right  to  Cbedits— Bubuen  of  Proof. 

Where  a  stockbroker  takes  tbe  funds  of  an  estate  on  an  agreement 
with  the  executor  for  the  purpose  of  dealing  in  stocks,  which  constltuteB 
an  unlawful  investment,  and  an  action  Is  thereafter  brought  to  recover 
back  the  funds  placed  In  the  hands  of  the  broker,  the  burden  Is  on  blm  to 
show  that  money  paid  by  reason  of  the  transactloif  was  paid  to  the  es- 
tate, or  that  the  estate  bad  the  benefit  of  It,  before  he  can  be  allowed  .a 
credit  therefor. 

{Ed.  Mote.^For  other  cases,  see  Executors  and  Admtolstratore^  Cent 
DIfr  S  1862;  Dec.  Dig.  {  450.*] 

ft  EXEODTOBS    ASD    ADinHISnATOBS    ^    490*)  —  UHLAWUL    IRVESTIIEHTB  ^ — 

BioHT  TO  Gbedit— BtJKDraf  or  Pboof. 

Where  a  Inrofcer  takes  in  good  faith  money  from  an  executor,  also  act- 
ing In  good  faith,  to  invest  In  stocks,  which  constltntes  an  unlawful  in* 
vestment  recoverable  back  by  the  estate,  and  Uie  broker  makes  cash  pay- 
ments to  the  executor  which  is  charged  on  his  accounts  as  money  re- 
ceived, the  burden  on  the  broker  to  be  entitled  to  a  credit  therefor  to 
sbow  that  the  money  was  paid  to  the  estate,  or  that  the  estate  had  the 
lieiieflt  of  It,  Is  met 

[Ed.  Note.— For  other  cases,  see  Eb:ecntors  and  Administrators,  Cent 
Dig.  I  1872;  Dec.  Dig.  1  450.*j 

lOl  Appeal  aitd  Ebbob  (i  1151*) — ^Modixioatiov  of  Judoubrt— Constbug- 

TlOn  or  JUDOKEMT. 

Where,  in  an  action  to  recover  funds  of  an  estate  deposited  with  a 
broker  to  deal  In  stocks,  which  constituted  an  unlawful  investment,  it  Is 
sbown  that  there  was  no  absence  of  good  faith,  and  that  the  broker  bad 
actually  paid  a  portion  of  the  money  back  to  tbe  executor  so  as  to  entitle 
the  broker  to  a  credit  therefor,  a  finding  of  the  lower  court  that  no  part 
of  tbe  same  "was  ever  reared  to  the  estate,"  which,  If  read  literally, 
would  cause  a  revKsal  of  the  caae^  the  facts  of  which  could  not  be 
(Ranged  on  a  new  trial,  will  be  construed  to  mean  that  the  payment  to 
tbe  executor  was  not  a  sufficient  payment  to  the  estate;  and  braice  the 
Jnd^nent  would  not  be  reversed,  but  modified  by  allowing  the  txedtt 

[Ed..  Not& — For  other  cases,  see  Appeal  and  Etmr,  Cent  Dig.  H  4498- 
4308;  Dec.  Dig.  |  IJUn.*] 

11.  ExBCDioBS  AKD  AmnHisnATOBs  n  463*)— Suit  to  Becotib  Dnuwrui. 
iHVEsniKm— QnKsnona  Ditbbuinbd— CoifTBiBxmoN. 

A  suit  to  recover  back  funds  of  an  estate  unlawfully  deposited  with  a 
stockbroker  t^'  s  deceased  executor  was  brought  against  the  brokef,  and 
no  claim  was  made  against  the  estate  of  tbe  deceased  executor,  but  the 
personal  representatlreB  of  such  executor  were  brought  In  as  parties. 
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BOA,  HiBt  the  court  would  BOt  adjudicate  the  anoUon  of  the  right  to 
contribution  or  to  a  reeoTeE7  over,  as  between  them  and  the  plaintiff: 

[Ed.  Mote^— IV>r  othor  caaea,  see  Execntors  and  Administrators,  Dec 
Dig.  I  45S.*] 

1&  Appeal  and  Bbbob  (|  1102*)— Modxticatioh  of  JuDOHsnT— Execdtoks- 

AND  AdMINISTBATOBS. 

Where  In  such  case  the  Judgment  of  the  lower  court  was  silent  as  to- 
the  right  of  contribution,  the  Judgment  would  be  modified  by  Inserting  a 
provision  that  It  was  without  prejudice  to  any  action  which  the  stock- 
broker might  bring  against  the  personal  representatives  of  the  executor. 

[Ed.  Note.— For  other  cases»  see  Appeal  and  Error,  Cent  Dig.  H  4483^ 
4496;  Dec.  Dig.  |  1152.*] 

Clarke,  J.,  dissenting  In  part 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Franklin  Steele,  as  administrator,  against  James  M.  Leo- 
pold and  others.  From  a  judgment  for  plaintiff,  defendants  appeal. 
Modified. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  lAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Edmond  E.  Wise,  for  appellants, 
.  C.  R.  Waterbury,  for  respondent. 

LAUGHLIN,  J.  On  the  81st  day  of  July,  1903,  Edward 
Gwynne,  now  deceased,  was  acting  as  the  executor  of  the  estate  of 
Louise  Gwynne,  cteceased,  and  had  a  large  amount  of  money  to  his 
credit  as  such  executor  in  the  Fifth  Avenue  Trust  Company  in  the  city  ^ 
of  New  York.  On  that  day  he  drew  a  check  on  this  account  in  his 
name  as  executor,  payable  to  the  order  of  the  appellants,  under  their 
firm  name  of  James  M.  Leopold  &  Co.,  who  were  conducting  the 
business  of  stockbrokers  as  copartners  and  delivered  it  to  them,  and 
thereupon  he  opened  an  account  with  them  in  his  name  as  e3«cutor 
for  the  purpose  of  speculating  in  stocks,  bonds,  and  other  securities 
on  mai^ns.  They  credited  his  account  with  the  amount  of  the  check, 
and  subsequently  collected  it.  The  account  shows  various  transactions, 
but  none  of  the  stocks  or  securities  purchased  were  delivered  to  the 
executor  or  transferred  to  his  name  on  the  books  of  the  corporation 
issuing  them.  This  action  is  brought  to  recover  the  amount  of  that 
check,  with  interest,  and  it  is  alleged  in  the  complaint  that  it  was  a 
wrongful  diversion  of  trust  funds,  and  that  they  and  the  deceased 
executor  were  joint  tort-feasors.  The  appellants  denied,  by  their  an- 
swer, the  right  of  the  plaintiff  to  maintain  the  action,  upon  the  ground 
that  the  plaintiff  Steele  was  not  a  party  to  whom  letters  of  adminis- 
tration with  the  will  annexed  could  be  issued,  and  that,  therefore,  the 
Surrogate's  Court  was  without  jurisdiction  to  issue  the  same;  and  they 
also  raised  the  objection  by  answer  that  the  right  of  action,  if  any, 
was  in  the  trustee  of  the  trusts  under  the  will  of  Louise  Gwynne,  de- 
ceased ;  and  they  further  claimed  that  they  were  at  least  entitled  to  a 
credit  for  the  sum  of  $550  paid  to  the  deceased  executor  from  the  ac- 
count which  he  opened  with  them.  Appellants  also  contend  that  th^r 
should  have  been  awarded  judgment  over  against  the  personal  repre- 
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sentatives  of  the  deceased  executor.  They  made  other  claims  upon 
the  trial  which  are  not  pressed  here,  and  therefore  need  not  be  con- 
sidered. Th^  appellants  have  been  held  liable  for  the  full  amount. 

This  action  was  commenced  on  the  23d  day  of  November,  1905,  by 
the  plaintiff  Steele  as  administrator  and  by  one  Helen  Steele  Gwynne, 
-as  administratrix  with  the  will  annexed  of  the  deceased  Louise  Gwynne, 
Louise  Gwynne,  the  plaintiif's  testatrix,  died  on  the  25th  or  27th — it 
appears  by  the  complaint  and  by  a  deposition  that  it  was  on  the  25th, 
and  by  a  stipulation  that  it  was  on  the  27th— day  of  May,  1902,  leaving 
-a  last  will  and  testament  in  and  by  which  she  appointed  her  son,  Ed- 
ward E.  Gwynne,  her  executor.  The  will  was  duly  probated,  and  let- 
ters testamentary  were  issued  to  him  on  the  31st  day  of  May,  1902,  and 
he  duly  qualified  and  acted  as  executor,  but  died,  without  having  ac- 
counted, and  insolvent,  on  the  9th  day  of  May,  1904,  having  been  duly 
adjudged  a  bankrupt  on  the  3d  day  of  June,  1902.  On  the  18th  day  of 
August,  1904,  Helen  Steele  Gwynne  presented  to  the  Surrogate's  Court 
-a  duly  verified 'petition,  showing,  among  other  things,  that  she  was 
a  resident  of  the  county  of  New  York,  that  on  the  27th  day  of  July, 
1904,  she  was  duly  appointed  the  general  ^ardian  of  the  person  and 
-estate  of  the  three  grandchildren  of  the  f^amtiff's  testatrix  by  the  sur- 
rogate of  the  county  of  New  York,  that  they  were  the  sole  legatees 
under  the  will,  the  probate  of  the  will,  and  issuance  of  letters  testa- 
mentary to  her  husband  and  his  death,  having  assets  of  the  estate  in 
his  hand,  and  praying  that  letters  testamentary  be  issued  to  her  and 
to  her  father  who  resided  at  the  city  of  Washington,  D.  C.  A  decree 
was  duly  made  on  the  1st  day  of  September,  1904,  appointing  her  and 
her  father.  Franklin  Steele,  administratrix  and  administrator  with 
the  will  annexed  of  Louise  Gwynne,  deceased.  It  appears  by  the  will 
of  Louise  GwjTine,  deceased,  that,  after  directing  the  payment  of  her 
debts,  funeral  charges,  and  expense  of  administration,  and  making 
a  specific  bequest  of  her  jewelry,  she  directed  that  her  executor  di- 
vide the  rest,  residue,  and  remainder  of  her  property  "into  three  equal 
shares  or  parts,"  and  that  he  pay  over  the  income  of  one  of  such  shares 
or  parts  to  each  of  her  three  grandchildren  therein  named  until  such 
grandchild  should  attain  the  age  of  21  years,  at  which  time  the  grand- 
^ild,  if  living,  was  to  receive  the  principal,  and,  in  the  event  of  his 
death  before  such  time,  his  share  was  to  go  to  the  survivors  or  survivor 
of  the  grandchildren.  The  executor  was  authorized  to  sell  the  real  es- 
tate of  the  testatrix  and  to  invest  and  reinvest  the  proceeds  thereof  "in 
such  securities  as  he  in  his  judgment  may  deem  best." 

Helen  Steele  Gwynne  is  the  mother  of  the  grandchildren  and  the 
widow  of  Edward  E.  Gwynne,  deceased.  It  is  not  claimed  that  she 
was  not  authorized  to  receive  letters  of  administration  with  the  will 
annexed,  but  the  contention  is  that  her  father  was  not  so  authorized, 
and  that  he  could  not  be  joined  with  her.  We  are  of  opinion  that 
this  contention  is  not  well  founded.  It  is  based  on  the  provisions  of 
section  2643  of  the  Code  of  Civil  Procedure,  which  expressly  authorize 
the  surrogate  to  issue  letters  of  administration  with  the  will  annexed 
in  the  event  that,  by  death  or  otherwise,  there  is  no  executor  or  ad- 
ministrator with  -the  will  annexed  qualified  to  act   Section  2643  pro- 
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vides  that  the  proceeding  may  be  instituted  by  a  person  interested  in 
the  estate.  It  is  manifest  that  the  guardian  of  the  property  of  the  sole 
legatees  was  such  a  person.  The  petition  was  sufficient  to  give  the 
Surrogate's  Court  jurisdiction  to  issue  letters  of  administration  with 
the  will  annexed,  and,  in  the  absence  of  fraud  or  collusion  with  re- 
spect to  the  jurisdictional  facts,  jurisdiction  is  conclusively  presumed. 
Code  Civ.  Proc.  §  3473.  Any  one  of  the  residuary  legatees,  or,  in 
case  he  is  a  minor,  his  guardian  if  competent,  is  by  virtue  of  the  ex- 
press provisions  of  section  S643  first  entitled  to  such  letters,  and  there- 
fore it  is  perfectly  clear  that  she  was  entitled  to  receive  the  letters  of 
administration.  With  respect  to  the  validity  of  the  letters  issued  to 
her  father,  the  learned  counsel  for  the  respondents  relies  on  a  provi- 
sion in  or  following  subdivision  9  of  section  2660  of  the  Code  of  Civil 
Procedure,  as  follows: 

"If  there  are  serwal  persona  eqaally  entitled  to  administration,  ttie  sarro- 
gate  may  grant  letters  to  one  or  more  of  such  persons,  and  administration 
may  be  granted  to  one  or  more  competent  persons,  althotigh  not  entitled  to 
the  same,  with  the  consent  of  the  person  entitled  to  be  joined  with  snch  per- 
son or  persons ;  which  consent  most  i>e  in  writing  and  filed  in  the  <tftoe  of  the 
surrogate." 

Most  of  the  provisions  of  that  section  do,  as  claimed  by  counsel  for 
appellants,  relate  to  cases  of  intestacy,  but  it  seems  clear  that  subdivi- 
sioo  9  relates  to  cases  in  which  the  decedent  has  left  a  will,  for,  after 
specifying  in  eight  subdivisions  the  order  in  which  persons  are  entitled 
to  letters,  it  is  provided  in  the  ninth  as  follows : 

"And  an  execntor  or  administrator  of  a  sole  legatee  named  In  a  will  where- 
by the  whole  estate  Is  devised  to  sniA  deceased  sole  legatee.*' 

This  subdivision  we  think  relates  to  letters  of  administration  with 
the  will  annexed,  which  is  the  case  at  bar,  and  it  has  been  so  held  by 
two  of  the  learned  surrogates  of  this  county  who  in  their  opinions 
trace  the  history  of  the  legislation  which  ultimately  resulted  in  the  in- 
corporation of  these  provisions  in  this  section  of  the  Code,  and  such 
they  state  has  been  the  practice  thereunder.  Matter  of  Morgan,  4 
Dem.  Sur.  68 ;  Matter  of  Moehring,  S4  Misc.  Rep,  418,  S3  N.  Y.  Supp. 
730.  We  see  no  reason  why  the  general  provisions  with  respect  to  join- 
ing a  competent  person  with  one  entitled  to  letters  of  administration  in 
case  of  intestacy  should  not  apply  likewise  to  letters  of  administration 
with  the  will  annexed.  The  provisions  of  the  statute  herein  quoted 
refer  to  persons  "entitled  to  administration."  This  provision  is  gen- 
eral, and  is  not  confined  to  administration  in  cases  of  intestacy.  The 
guardian  of  the  sole  legatees  was  entitled  to  administration,  and  fairly 
comes  within  the  statute.  But,  if  this  were  not  so,  by  the  express  pro- 
visions of  section  2591  of  the  Code  of  Civil  Procedure  the  letters  of 
administration  are  made  conclusive  authority  of  the  administrator  to 
act  until  the  decree  upon  which  they  were  issued  is  reversed  on  appeal 
or  revoked  at  least  in  the  absence  of  allegations  and  proof  of  fraud 
or  collusion  in  attempting  to  give  the  Surrogate's  Court  jurisdiction 
to  issue  them.  Hoes  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  173  N.  Y.  435. 
66  N.  E.  119.  The  person  to  whom  letters  are  issued  is  accountable 
to  the  estate  for  any  property  received  under  or  by  virtue  of  them. 
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and  it  was  competent  for  the  Legislature  to  preclude  a  litigation  over 
the  validity  of  the  letters  where  the  Surrogate's  Court  had  jurisdic- 
tion to  issue  letters,  and  the  claim  of  invalidity  is  based,  not  on  want 
of  jurisdiction  to  issue  letters,  but  on  lack  of  authority  to  issue  them 
to  a  particular  party. 

It  appears  that  pending  the  action,  and  on  the  1st  day  of  April, 
1907,  Helen  Steele  Gwynne  duly  accosted,  and  letters  of  administra- 
tion to  her  were  revoked.  The  decree,  however,  expressly  provided 
that  the  plaintiff,  as  her  coadministrator,  should  continue  the  admin- 
istration of  the  estate  under  the  letters  theretofore  granted  to  him. 
On  the  1st  day  of  November  thereafter,  by  an  order  of  the  Special 
Term,  Helen  Steele  Gwynne,  as  administratrix,  was  stricken  from  the 
record  as  a  party  {daintiff,  and  Steele,  as  administrator,  was  permitted 
to  prosecute  the  action  as  the  sole  plaintiff ;  and  at  the  instance  of  the 
af^llants  he  was  thereupon  by  the  same  order  required  to  bring  in 
as  parties  defendant  Helen  Steele  Gwynne  and  himself,  as  adminis- 
tratrix and  administrator  of  Edward  E.  Gwynne,  deceased,  and  to 
serve  what  is  described  as  "an  amended  and  supplemental  summons 
and  complaint,"  bringing  them  in.  This  was  done  and  the  original 
sole  defendants,  these  appellants,  who  had  unsuccessfully  demurred  to 
the  original  complaint  (116  App.  Div.  913,  101  N.  Y.  Supp.  1124), 
answered  jointly  and  served  answers  on  the  plaintiff  and  on  their  co- 
defendants  thus  brought  in.  The  personal  representatives  of  the  de- 
ceased, Edward  E.  Gwynne,  thus  brought  in,  appeared,  but  did  not  an- 
swer, and  are  represented  by  the  same  counsel  who  represents  the 
plaintiff.  It  appears  that  the  theory  upon  which  the  personal  repre- 
sentatives of  Edwin  E.  Gwynne  were  brought  in  was  that  the  appel- 
lants claimed  a  right  to  have  them  in  to  the  end  that  a  recovery  over 
against  them  migcut  be  bad.  No  objection  was  taken  by  answer  to  the 
right  of  the  plamtiff  to  continue  the  action,  based  on  the  ground  that 
his  appointment  as  administrator  with  the  will  annexed,  although  valid 
when  made,  fell  with  the  revocation  of  the  letters  to  Helen  Steele 
Gwynne,  nor  is  that  point  presented  on  the  appeal,  and  therefore  it  is 
not  decided.  It  may  be  observed,  however,  that  it  would  seem  from 
the  provisions  of  section  2591  of  the  Code  of  Civil  Procedure  that  , 
when  the  Surrt^te's  Court  obtains  jurisdiction,  as  it  clearly  did  by  the 
petition,  to  issue  letters  of  administration,  and  the  issuance  thereof  is 
authorized,  they  remain  valid  until  the  decree  pursuant  to  which  they 
were  issued  is  reversed  or  until  they  are  revoked  by  an  order  of  the 
Surrogate's  Court,  and  that  they  cannot  be  questioned  collaterally  in 
the  absence  of  course,  of  fraud  or  collusion  with  respect  to  the  juris- 
dictional facts. 

The  further  point  is  taken  by  the  appellants  that  the  deceased, 
Gwynne,  was  not  acting  as  executor  at  the  time  of  this  unautiiorized 
investment  or  appropriation  of  the  trust  funds  for  the  purpose  of 
speculating  therewith.  This  claim  is  based  upon  the  theory  that  his 
duties  as  executor  had  terminated,  and  that  he  then  held  the  fund  as 
trustee  under  the  will  for  the  benefit  of  the  three  residuary  legatees, 
and  that,  therefore,  he  became  a  trustee,  and  the  cause  of  action,  if  any, 
vested  in  him,  not  as  executor,  but  as  trustee  of  those  trusts.  This 
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objection  is  untenaUe.   It  will  be  observed  that  less  than  two  months 
had  elapsed  after  he  received  the  letters  of  administration  before  he 
violated  his  trust  by  thus  appropriating  the  funds.   The  time  for  the 
presentation  of  claims  against  the  estate  had  not  expired.  The  funds 
had  not  been  divided  into  the  separate  trusts,  even  by  the  executor,  and 
no  report  had  been  made  thereon  to  the  Surrogate's  Court,  and  the 
executor  had  not  accounted  or  been  discharged  as  executor  or  directed 
to  turn  over  the  funds  to  himself  as  trustee  or  to  hold  them  as  trustee. 
On  this  state  of  facts  it  seems  perfectly  clear  that  the  deceased, 
Gwynne,  was  at  the  time  acting  as  executor  and  held  the  funds  as  such, 
for  his  sole  authority  to  hold  them  was  derived  from  the  will  wherein 
he  was  designated  as  executor  and  not  as  trustee,  and  his  duties  as  ex- 
ecutor had  not  terminated.   Matter  of  Hood,  98  N.  Y.  363;  s.  c.  104 
N.  Y.  103,  10  N.  E.  35;  Lansing  v.  Lansing,  45  Barb.  183;  Matter  of 
UnderhUl,  35  App.  Div.  434,  54  N.  Y.  Supp.  067.  affirmed  158  N.  Y. 
731,  53  N.  E.  1133;  Cluff  v.  Day  et  al.,  124  N.  Y.  196,  26  N.  E.  306. 
The  doctrine  of  these  cases  is  not  modified  by  Laytin  v.  Davidson  et 
al.,  95  N.  V.  263,  and  Olcott  v.  Baldwin,  190  N.  Y.  99,  82  N.  E.  748, 
wherein  an  accounting  as  executor  and  setting  apart  of  the  trust  funds 
were  not  deemed  conditions  precedent  to  the  termination  of  the  du- 
ties of  executor  and  the  commencement  of  his  duty  as  a  trustee.  In 
those  cases  by  special  provisions  of  the  will,  it  was  contemplated  that 
the  executorial  duties  should  end  and  the  trust  duties  commence  at  a 
given  time  or  on  the  happening  of  an  event  which  had  transpired.  The 
cause  of  action  which  arose  immediately  on  account  of  the  unauthor- 
ized use  of  the  trust  fund  was  one  which  accrued  to  Gwynne  as  ex- 
ecutor to  recover  the  money,  if  it  remained  intact  in  the  hands  of  the 
appellants,  or  for  an  accounting  by  which  the  appellants  would  be 
required  to  return  the  money,  together  with  interest  thereon,  or,  at 
the  election  of  the  executor,  the  profits  made  thereon.    Marshall  v. 
De  Cordova,  26  App.  Div.  617,  50  N.  Y,  Supp.  294;  English  v.  Mc- 
Intyre,  29  App.  Div.  439,  51  N.  Y.  Supp.  697;  Thompson  V.  Whit- 
marsh,  100  N.  Y.  35,  2  N.  E.  273 ;  Moore  v.  American  Loan  &  Trust 
Co.,  115  N.  Y.  65;*  Deobold  v.  Oppermann  et  al..  Ill  N.  Y.  631, 
•  19  N.  E.  94,  2  L.  R-  A.  644,  7  Am.  St.  Rep.  760;  Matter  of  Myers, 
131  N.  Y.  409,  30  N.  E.  135 ;  King  v.  Talbot,  40  N.  Y.  86.  The  con- 
tract with  the  brokers  being  unauthorized,  the  rule  applicable  to  ac- 
tions on  contracts  made  by  an  executor  in  the  administration  of  the 
estate  by  which  he  is  required  to  sue  individually  (Austin  et  al.  v. 
Munroe  et  al.,  47  N.  Y.  360;  Thompson  v.  Whitmarsh,  100  N.  Y.  35, 
2  N.  E.  273)  doubtless  would  not  be  applicable,  and  the  cause  of  action 
wouI4  vest  in  him  in  his  representative  capacity  as  if  for  an  action  to 
recover  property  belonging  to  the  estate.   Moreover,  appellants  dealt 
with  Gwynne  as  executor,  and  they  should  not  be  heard  to  question 
the  capacity  in  which  he  was  acting.   It  appears  that  on  the  4th  day 
of  March,  1906,  before  the  action  was  commenced,  the  plaintiff  Steele 
accounted  as  administrator  in  the  Surrogate's  Court,  and  a  decree  was 
entered  settling  his  account   It  is  manifest,  however,  that  that  was  an 
intermediate  accounting,  for  the  decree  does  not  discharge  him  as  ad- 
ministrator, but,  on  the  contrary,  expressly  directs  that  he  shall  hold 
1 21 N.  B.  est. 
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the  remainder  of  the  assets  "under  and  pursuant  to  the  last  will  and 
testament  of  Louise  Gwynne,  deceased.''  This  accounting  did  not 
terminate  the  right  of  Steele  as  administrator  to  maintain  this  action, 
and  it  is  perfectly  clear  that  he  will  be  accountable  to  the  estate  for  the 
benefit  of  the  cestui  que  trust  under  the  three  residuary  trusts  in  the 
will  for  any  moneys  which  he  may  recover  in  this  action,  and  that  the 
recovery  will  cancel  the  liability  of  the  appellants.  See  Moss. v.  Co- 
hen, 158  N.  Y.  240,  247,  58  N.  E.  8 ;  Bingham  v.  Marine  Nat.  Bank,  112 
N.  Y.  C61,  19  N.  E.  416;  Spies  v.  Michelsen,  2  App.  Div.  226,  37  ,N. 
Y.  Supp.  720.  Since  we  are  of  opinion  that  the  cause  of  action  vested 
in  the  executor  as  such,  and  not  in  him  as  a  trustee  by  implication  by 
virtue  of  the  provisions  of  the  wil!,  it  becomes  unnecessary  to  con- 
sider the  further  question  as  to  whether,  if  the  cause  of  action  were 
vested  in  Steele  as  trustee,  the  fact  that  he  was  formally  appointed 
a  trustee  of  the  trusts  under  the  will  by  an  order  of  the  Supreme  Court 
on  the  25th  day  of  September,  1907,  would  enable  him  to  maintain 
the  action  as  administrator,  as  contended  by  counsel  for  respondent, 
being  accountable  as  administrator  to  himself  as  trustee,  for  the  fruits 
of  the  action. 

A  serious  question  is  presented  by  the  exceptions,  of  the  appellants 
to  the  refusal  of  the  court  to  find  that  they  were  entitled  to  credit  for 
certain  amounts  which  they  paid  to  the  executor.  As  has  been  seen, 
the  account  was  opened  on  the  books  of  the  appellants  with  the  execu- 
tor in  his  representative  capacity.  It  appears  by  uncontroverted  evi- 
dence that  the  appellants  paid  to  the  executor  from  this  account,  and 
charged  him  as  executor  in  the  account  therewith  the  sum  of  $200  on 
the  8th  day  of  August  by  a  "cash  draft"  and  in  cash  $35  on  the  15th, 
$55  on  the  16th,  $10  on  the  22d.  and  $200  on  the  26th  days  of  Au^st, 
respectively,  and  $75  on  the  12th  day' of  September,  aggregating  the 
sum  of  $575.  The  learned  trial  justice  disallowed  this  claim  for  credit 
on  account  of  these  items  upon  the  theory  that  the  appellants  and 
the  deceased  executor  were  joint  tort-feasors,  and  for  the  same  rea- 
son he  denied  the  right  of  the  appellants  to  contribution  or  a  recovery 
over  against  the  personal .  representatives  of  the  deceased  executor. 
We  are  of  opinion  that  in  thife  the  trial  court  erred.  Of  course,  if  the 
appellants  and  the  executor  were  guilty  of  bad  faith,  or  if  they  violated 
the  express  command  of  a  statute,  or  if  their  acts  were  inherently  dis- 
honest, then  they  would  be  joint  tort-feasors  (Moss  v.  Cohen,  158  N. 
Y.  246.  247,  53  N.  E.  8 ;  Holden  v.  N.  Y.,  etc.,  Bank,  72  N.  Y.  286 ; 
Knapp  V.  Roche,  94  N.  Y.  §29),  but  such  are  not  the  facts  in  the  case 
at  bar.  Speculating  in  stock  on  margins  is  not  prohibited  by  law. 
It  is  perfectly  lawful  (Hurd  v.  Taylor,  181  N.  Y.  231,  73  N.  E.  977), 
but  courts  of  equity,  by  a  long  line  of  decisions,  have  established  a  rule 
that  an  investment  of  trust  funds  in  a  speculative  enterprise  or  in 
business  is  not  consistent  with  the  exercise  of  the  care  whidi  a  trustee 
owes  to  the  cestuis  que  trust  to  safely  hold,  invest,  and  preserve  the 
funds,  and  therefore  the  trustee  who  makes  such  an  investment  or 
use  of  trust  funds  is  at  liberty  to,  and  it  is  his  duty  to,  disaffirm  his 
own  acts  and  restore  or  recover  the  funds  thus  applied.  Deobold  v. 
Oppermann,  supra;  Matter  of  Myers,  supra:  Moore  v.  American  Loan 
120N.T.8.— 87 
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&  Trust  Co.,  supra;  Kii^  t.  Talbot,  supra.  Such  an  appreciation  of 
trust  funds  is  regarded  as  a  devastavit,  and  the  funds  are  at  once  re- 
coverable, but  it  does  not  follow  that  the  act  is  in  all  cases  regarded 
as  corrupt  or  so  contrary  to  the  rules  of  public  poliqr  that  it  must 
necessarily  be  considered  tortious.  The  liegislature  has  authorized 
investments  by  trustees  in  certain  securities,  but  it  has  not  expressly 
prohibited  other  investments  by  them  (section  21,  Personal  Property 
Law,  being  chapter  41,  Consol.  Laws).  It  has  long  been  the  settled 
law  of  EngUuul  that  there  is  a  rig^t  of  contribution  between  trustees 
who  become  liable  to  the  cestui  que  trust  for  an  unauthorized  or  im- 
proper investment,  and,  moreover,  that  a  trustee  in  such  case  may  re- 
cover against  a  cestui  que  trust  who  induced  the  investment  to  the 
extent  of  the  interest  of  the  latter  therein.  Chillingworlh  v.  Cham- 
bers, L.  T.  R.  vol.  74,  N.  S.  34.  This  use  of  the  trust  funds  was  un- 
authorized, and  the  appellants  had  notice  by  the  form  of  the  account 
and  they  thereupon  became  liable  to  the  estate  immediately;  but  the 
question  is :  Are  they  wrongdoers  in  the  sense  Hizt  their  act  necessa- 
rily involves  or  implies  a  state  of  facts  or  mind  on  account  of  which 
they  should  be  left  without  remedy  by  the  courts  as  between  them- 
selves ?  We  are  of  opinion  that  it  does  not.  See  Moss  v.  Cohen,  supra. 
The  testator  might  lawfully  authorize  the  investment  of  his  property  in 
a  business  enterprise  (WlUis  v.  Sharp,  113  N.  Y.  586,  21  N.  E.  705,  4 
L-  R.  A.  493),  and  I  know  of  no  law  prohibiting  from  directing  that 
his  executors  continue  or  open  and  conduct  for  a  given  time  a  spec- 
ulative account  for  the  benefit  of  his  estate.  The  executor  evidently 
supposed  that  he  had  such  authority,  for  he  did  not  attempt  to  gain 
any  private  advantage  by  the  speculation.  He  did  not  convey  trust 
funds  to  his  individual  use.  He,  in  eifect,  represented  to  the  appel- 
lants that  as  executor  he  was  authorized  to  open  the  account.  He  and 
the  brokers  apparently  acted  openly  and  in  good  faith.  The  estate 
would  have  had  the  right  to  ratify  his  acts,  and.  as  executor,  he.  as 
already  observed,  had  a  right  of  action  to  recover  the  moneys,  which 
he  might  have  enforced  at  any  time.  The  account  showed  certain 
moneys  to  his  credit.  Of  these  moneys  the  a[^ellants  concededly  paid 
over  to  him  the  sum  of  $575.  He  was  only  entitled  to  the  moneys  as 
executor.  He  is  charged  in  the  account  with  them  as  executor.  The 
fair  and  we  think  the  only  reasonable  inference  is  that  they  were  paid 
to  him  as  executor.  The  learned  counsel  for  the  plaintiff,  on  the  ar- 
gument, conceded  that,  if  these  moneys  had  l»een  repaid  to  the  execu- 
tor by  check  drawn  to  his  order  in  his  representative  capacity,  the  ap- 
pellants would  have  been  entitled  to  credit  therefor.  The  learned 
counsel  for  the  plaintiff,  however,  invokes  the  doctrine  of  the  case  of 
Squire  v.  Ordemann,  194  N.  Y.  394,  87  N.  E.  435,  and  Moore  v.  Amer- 
ican Loan  &  Trust  Co.,  supra,  to  the  effect  that  the  burden  is  on  the  ap- 
pellants to  show  that  the  money  has  actually  been  restored  to  the  estate, 
or  that  the  estate  has  had  the  benefit  thereof.  We  are  of  opinion  that 
the  doctrine  of  those  cases  and  kindred  cases  is  not  controlling  here,  for 
the  reason  that  as  executor,  the  deceased,  Gwynne,  had  the  right  to  re- 
ceive back  this  money  any  time  after  it  was  delivered  to  tiK  ai^eUants, 
and  on  account  of  the  form  of  the  account,  we  are  of  opinion  that  it 


Digitized  by  Google 


Sup.  Ct.) 


8TEELB  T.  lAOFOLD, 


679 


cannot  be  successfully  maintained  that  the  payments  made  were  made 
to  him  individually  and  not  as  executor.  Of  course,  the  burden  was 
upon  the  appellants  to  show  repayment  to  Gwynne  as  executor,  or  to 
some  one  authorized  to  receive  the  money  for  the  estate'  (Marshall  v. 
De  Cordova,  supra;  Moore  v.  Am.  Loan  &  Trust  Company,  supra), 
but  we  are  of  opinion  that  the  appellants  satisfactorily  bore  that  bur- 
den, and  established  ft  defense  in  part  (Knapp  v.  Koche,  94  N.  Y.  329- 
332),  and  therefore,  unless  the  judgment  can  be  modified,  there  must 
be  a  reversal.  The  learned  court  found  that  no  part  of  this  sum  "was 
ever  restored  or  repaid  to  the  estate  of  said  Louise  Gwynne."  If  this 
finding  is  to  be  taJcen  literally,  we  cannot  modify  the  judgment  by 
allowing  credit  for  the  amount  which  the  appellants  paid  to  tihe  execu- 
tor with  interest  from  the  date  of  such  payments.  Counsel  for  piain- 
tiff  contends,  in  effect,  that  the  finding  is  sustained  literally  uy  tiie 
evidence.  The  facts,  however,  are  uncontroverted,  and  there  is  noth- 
ing to  indicate  that  they  can  be  changed  Upon  a  new  trial.  We  are  of 
opinion  that  this  finding  should  receive  the  construction  that  the  learned 
court  means  thereby  that  a  payment  to  the  executor  was  not  suffi- 
cient, and  that,  as  contended  by  counsel  for  the  respondents,  appel- 
lants were  called  upon  to  show  f-urther  that  the  executor  used  the 
moneys  which  were  repaid  to  him  for  the  benefit  of  the  estate.  Of 
course,  we  are  precluded  by  this  finding  from  modifying  the  judg- 
ment on  the  theory  adduced  by  appellants,  that  the  estate  actually 
received  the  benefit  of  the  moneye  thus  repaid,  which  was  not  very 
satisfactorily  shown,  but  a  new  trial  should  be  avoided,  if  possible,  and 
we  think  that  we  are  not  precluded  by  this  finding  from  modifying  the 
juc^ment  upon  the  theory  that  by  the  uncontroverted  evidence,  which 
it  is  not  claimed  can  be  changed  on  a  new  trial,  it  appears  that  the 
moneys  were  paid  to  the  deceased  Gwynne  as  executor.  We  deem 
this  sufficient  to  entitle  the  appellants  to  credit  for  the  amount  so  paid 
and  the  judgment  should  be  modified  1^  allowing  them  credit  there- 
for, together  with  interest  on  the  amount  of  each  payment  from  the 
time  it  was  made. 

The  appellants  further  contend  that  they  are  entitled  to  a  judgment 
over  against  the  estate  of  the  deceased  executor.  If  they  were  joint 
tort-feasors  with  him,  they  would  not  have  such  right  of  recovery  over, 
but,  in  the  view  we  take  of  the  case,  they  probably  have  that  right. 
However,  that  is  a  matter  with  which  the  plaintiff  is  not  concerned,  and 
it  should  not  be  litigated  in  this  action.  The  plaintiff  saw  fit  to  elect 
to  bring  the  action  against  the  brokers,  and  no  claim  is  made  against 
the  estate  of  the  deceased  executor.  There  was,  therefore,  no  proprie- 
ty in  bringing  in  the  representatives  of  his  estate,  and  the  fact  that 
they  were  brought  in  does  not  compel  the  court  to  adjudicate  the  ques- 
tion of  a  right  to  contribution  or  a  recovery  over  as  between  them  and 
the  appellants.  Since,  however,  the  representatives  of  deceased  execu- 
tor were  brought  in  and  appellants  have  served  an  answer  on  them,  set- 
ting forth  the  facts  in  which  judgment  over  is  demanded  to  prevent 
any  question  with  respect  to  the  judgment  being  a  bar  to  an  action 
that  may  be  brought  hereafter  by  the  appellants  against  the  repre- 
sentatives of  the  estate  of  the  deceased  executor,  if,  in  view  of  his 
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bankruptcy  they  deem  such  course  profitable,  the  judgment  should 
be  further  modified  by  inserting  a  provision  to  the  effect  that  it  is  with- 
out prejudice  to  any  action  which  the  appellants  may  hereafter  bring 
against  the  personal  representatives  of  the  deceased  executor,  or  on 
account  of  the  facts  set  forth  in  their  answer  herein. 

The  judgment  should  therefore  be  modified  in  accordance  with  these 
views,  and,  as  modified,  affirmed  without  costs.  Let  the  order  be  set- 
tled on  notice. 

INGRAHAM  and  SCOTT,  TT.,  concur,  CLARKE,  J,,  dissents, 
and  votes  for  affirmance.  PATTERSON,  P.  J.,  not  voting. 


(04  Ml8C  Bep.  G20.) 

In  re  OOHMIBSIONSB  OF  ELEaTIONS  OF  ONONDAGA.  G01TNTT. 

(Bnprane  Oonrt,  Special  Tenn,  Onondasa  County.  October,  1909.) 

1.  BuonoNS  (I  164*)— NoMiWATTONS— PETrriON— Retobal  to  File— Rbview. 

On  an  application  to  review  the-  ruling  of  a  commissioner  of  Sections 
refusing  to  file  a  petition  for  the  nomination  of  a  candidate,  the  Justice 
can  only  pass  on  such  evidence  as  was  before  the  commissioner  or  was 
offered  and  improperly  rejected  by  blm. 

[Ed.  Note.— For  other  cases,  see  Elections.  Dec.  Dig.  |  154.*] 

2.  BuccnoNB  (I  1S4*)— NoMiHATioH  PBTmoiT— Bbfusal  to  Fiue— EnwroB— 

PBKStnCPllONS. 

Where  an  election  commissioner  refused  to  file  a  nomination  petition. 
It  would  be  presumed  that  he  acted  not  only  on  the  eridence  before  him, 
but  on  all  papers  duly  filed  In  his  ofllce  and  on  facts  of  whldi  courts 
would  take  Judicial  notice. 

[Ed.  Note.— For  other  cases,  see  Elections,  Dec.  Dig.  i  154.*] 

8.  Ei.Ecnon8  ^  18.'^*)— Nouination  Pbtitioh— Oaitdidates. 

Where  Independent  electors  adopted  a  party  emblem,  nominated  a  can- 
didate for  mayor  of  the  city,  and  chose  a  committee  to  fill  the  remainder 
of  the  ticket^  the  regular  Republican  candidate  for  assemblyman  could 
not  procure  a  petition  nominating  him  for  the  assembly  as  an  independ- 
ent candidate  under  the  name  and  emblem  so  chosen  without  the  commit- 
tee's consent,  and  by  first  filing  the  petition  acquire  the  right  to  have  his 
name  on  the  ticket  under  such  party  name  and  emblem. 

[Ed.  Note.— For  other  cases,  see  Elections,  Dec.  Dig.  {  135.*] 

4.  ElLBCTIONB  (I  154*) — Nominatioit  Pe^'ITIO.N— SiqNATUBBS. 

On  an  application  to  review  an  election  .-oiumlssloner's  refusal  to  file  a 
nomination  petition,  the  Justice  may  not,  from  a  mere  Inspection  thereof, 
reject  names  and  reduce  the  number  of  signers  below  the  number  fixed 
by  statute  by  inferrtog  from  tbe  similarity  of  handwriting  that  different 
names  were  signed  by  the  same  person;  but,  where  tbe  same  name  and 
address  aK>ear  more  than  once,  it  will  be  presumed  that  the  seraral  slg* 
natnreB  r^ireeent  but  one  peraon  and  will  be  only  counted  once. 

[Ed.  Note.—For  other  cases,  see  Elections,  Dec.  Dig.  {  154.*] 

6.  EUtCTIONS  (I  144*) — NOUIIfATEON  PETITION— S ION ATO RES. 

Where  the  same  name  and  address  appears  on  two  nominating  petl- 
tlons  of  different  candidates  for  the  same  ofllce,  tbe  signature  on  tbe  pe- 
tition first  filed  Is  the  one  that  will  be  recognized. 

[Ed.  Nota— For  other  caaea,  see  Elections.  Dec.  Dig.  1 144.*] 
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6b  EuccnoNB  (f  143*)— Priuaahs— NouiNAiTi^n  Prnnon— Sioniifo— Quali- 

nCATIONS. 

Election  Law  (Gonsol.  Laws,  c.  17)  I  92,  provides  for  the  enrollment  of 
voters  at  primaries  and  declares  that  the  boob  shall  be  ruled  in  columns, 
the  0r8t  to  contain  the  name  of  the  voter,  and  the  elgbtb  the  word 
**Toted"  In  case  the  TOter  voteff  at  the  fir«t  offldal  primary  election  of  tiie 
year.  Held,  that  a  check  maik  or  the  word  *^ted"  in  the  eighth  colnmn 
<Qipotfte  the  voter's  name  was  not  sufficient  to  disqualify  an  elector  from 
aU^Ing  an  Independent  election  petition  on  the  theory  that  he  bad  voted 
at  the  primary;  It  being  necessary  to  such  disgaallflcation  that  he  not 
only  voted,  but  that  he  voted  for  a  candidate  for  the  office  sought  to  be 
filled  by  the  petition  or  for  delegates  to  a  convention  called  to  name  such 
8  candidate. 

lEd.  Note.— For  other  cases,  see  Elections,  Dec.  Dig.  {  14S.*} 

7.  Etidince  (I  10*) — Judicial  Notice— Oeoobapeioal  Facts. 

Judicial  notice  may  be  taken  that  a  town  or  county  designated  as  the 
residence  of  a  signer  of  a  nomlhatlon  petition  for  member  of  assembly  is 
not  within  the  assemtily  district,  or  that  a  street  so  designated  is  withont 
the  district  but  not  that  a  given  nomI)er  on  the  street  is  without  the  dia- 
trict.  where  part  of  the  street  Is  within  and  part  without  the  district 

[Ed.  Note.— For  other  cases,  ne  Bvldence,  Cent  Dig.  i  11;  Dec.  Dig. 
1 10.*] 

Summary  proceeding  to  review  the  determination  of  the  Commis- 
sioner of  Elections  of  Onondaga  County  as  to  the  validity  of  certifi- 
cates of  nomination  of  candidates  for  a  public  office  in  his  county.  Or- 
der entered. 

Geo.  W.  O'Brien,  for  Mr.  Roberts. 
Richard  J.  Shanahan,  for  Mr.  Hammond. 

ANDREWS,  J.  I  make  the  following  rulings  with  regard  to  ques- 
tions arising  in  these  proceedings : 

1.  I  can  only  pass  upon  such  evidence,  affidavits,  and  other  papers 
as  were  before  the  commissioner  of  elections,  or  were  offered  and  im- 
properly rejected  by  him.  My  power  is  limited  to  a  review  of  his  ac- 
tion. Matter  of  Fairchilds,  151  N.  Y.  359,  45  N.  E.  943.  He  is  pre- 
sumed to  have  acted,  however,  not  only  in  view  of  the  evidence  taken 
before  him  and  the  affidavits  presented  to  him,  but  in  view,  also,  of  all 
papers  duly  filed  in  his  office  and  of  such  facts  as  are  the  subject  of 
judicial  notice  by  the  courts. 

2.  A  number  of  independent  electors  adopted  an  emblem,  the  party 
name  of  "Square  Deal  Party,"  nominated  a  candidate  for  mayor  of 
the  city  of  Syracuse,  and  a  committee  representing  them  was  in  some 
way  chosen  to  fill  out  the  remainder  of  the  ticket  Tot  the  election  to  be 
held  in  November,  1909.  Thereupon  the  regular  Republican  candidate 
for  the  office  of  assemblyman  for  the  Second  district  of  Onondaga 
county,  Mr.  Hammond,  procured  a  petition  signed  by  the  proper  num- 
ber of  names,  nominating  him  for  the  assembly  as  an  independent  can- 
didate under  the  name  and  emblem  of  the  "Square  Deal  Party."  Ev- 
ery member  of  the  committee  save  one,  who  was  absent,  makes  affidavit 
that  they  never  authorized  such  action;  that  Mr.  Hammond  is  not 
satisfactory  to  them  as  their  candidate;  that  the  party  was  in  part  or- 
ganized, to  defeat  his  election ;  and  that  they  desire  the  nomination  of 
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a  Mr.  Roberts.  Mr.  Roberts  had  also  procured  a  petition,  properly 
signed,  nominating  him  for  the  assembly  as  the  "Square  E>eal"  candi- 
date. Both  petitions  were  filed  yrith  the  amimissioner  of  elections,  but 
that  of  Mr.  Roberts  some  hours  after  that  of  Mr.  Hammond.  Under 
these  circumstances,  the  commissioner  accepted  the  petition  of  Mr. 
Hammond  and  rejected  that  of  Mr.  Roberts,  being  governed,  as  he 
conceived,  by  the  language  of  section  125  of  the  election  law  (Consol. 
Laws,  c.  17). 

In  this  I  must  hold  he  erred.  Mere  speed  in  obtainin^^  and  filing  a 
certificate  is  not  the  only  test.  If  other  things  are  equal,  it  should  con- 
trol. It  is  not  the  intent  of  the  statute,  however,  that  any  person,  not 
only  without  the  consent  but  a^inst  the  wishes  of  an  independent  par- 
ty, may  adopt  its  name  and  emblem  and  force  himself  upon  the  ticket 
as  its  candidate.  In  all  fairness,  a  body  of  men  who  adopt  a  name  and 
an  emblem  have  the  right  to  indicate  who  shall  appear  as  candidates 
thereunder.  How  they  shall  indicate  their  wishes  may  not  always  be. 
clear.  No  general  rule  can  be  laid  down.  Each  case  must  depend  up- 
on the  circumstances  appearing,  among  others,  the  way  in  which  the 
party  is  organized.  Here,  however,  where  a  committee  exists  charged 
with  the  duty  of  filling  the  ticket,  no  doubt  exists. 

3.  It  is  objected  that  various  petitions  should  not  be  accepted  be^ 
cause  certain  names  upon  them  must  be  rejected,  thus  reducing  the 
number  remaining  below  that  fixed  by  the  statute.  It  is  said  that  an 
inspection  wijl  disclose  that  certain  signatures  are  apparently  in  the 
same  handwriting,  and  that  they  should  not  be  counted  in  determining 
the  number  of  names  upon  the  petition  on  which  they  appear.  This 
question  was  not  raised  before  the  commissioner,  nor  was  any  evidence 
offered  before  him  on  the  subject  This  may  not  be  an  answer  to  the 
objection.  But  whether  it  is  or  not  neither  the  commissioner  nor  the 
court  would  be  justified  in  finding  from  a  mere  inspection  of  the  peti- 
tion that  because  of  this  similarity  the  different  names  were  signed 
by  the  same  person.  Every  presumption  is  against  the  commission  of 
such  a  crime. 

4.  Oh  some  petitions  the  same  name  and  address  appear  more  than 
once.  The  presumption  is  that  the  several  signatures  represent  but 
one  person,  and  but  one  should  be  counted. 

5.  The  same  name  and  address  appear  in  some  oases  upon  two  pe- 
titions naming  different  candidates  for  the  same  office.  Section  123 
of  the  election  law  provides  that : 

"No  person  Bball  Join  In  nomUiatin^  more  candidates  tot  anj  one  office  than 
there  are  persons  to  be  elected  thereto." 

The  signature  on  one  or  the  other  of  such  petitions  is  unauthorized 
and  must  be  rejected.  The  presumption  is  that  the  two  names  repre- 
sent the  same  person.  Practical  convenience  requires  that  the  signa- 
ture upon  the  petition  first  filed  be  recognized  not  the  one  that  appears 
to  be  first  verified. 

6.  It  is  claimed  that  certain  names  of  persons  who  had  previously 
participated  in  party  caucuses  appear  on  certain  petitions.  If  a  person 
participates  in  such  a  caucus  and  votes,  for  instance,  for  a  candidate 
for  member  of  assembly  or  for  delegates  to  a  convention  which  is  to 
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nominate  such  a  candidate,  he  joins  in  nominating  such  a  candidate 
and  may  not  thereafter  sign  a  petition  for  an  independent  nomination. 

There  is  no  proof  by  affidavit  as  to  the  fact  alleged.  Section  92  of 
the  election  law,  however,  provides  for  enrollment  books  for  the  pri- 
maries. These  books  are  ruled  in  columns,  the  first  of  which  is  to  con- 
tain the  name  of  the  voter,  and  the  eighth  the  word  "voted"  in  case  the 
voter  votes  at  the  first  official  primary  electicm  of  the  year.  These 
books  are  filed  with  the  commissioner.  In  some  cases  the  same  name 
appears  on  an  independent  petition  and  upon  an  enrollment  bode,  with 
a  check  mark  opposite  it  in  the  eighth  column.  Hiis  is  far  from  rais- 
ing any  inference  that  the  elector  whose  name  is  checked  voted  at  the 
primary.  In  other  cases  the  name  in  the  enrollment  book  has  "voted" 
opposite  it  in  the  eighth  column.  Such  a  circumstance  would  probably 
justify  the  cc»nniissioner  in  holding  that  such  person  voted  at  the  pri- 
mary. But  that  is  not  enough.  To  be  disqualified  from  signing  an  in- 
dependent petition,  the  elector  must  not  only  have  voted  at  the  primary, 
but  he  must  have  voted  for  a  candidate  for  the  office  sought  to  be  filled 
by  the  petition,  or  for  delegates  to  a  convention  called  to  name  such  a 
candidate.  This,  the  mere  fact  that  an  elector  voted  at  a  primary  does  - 
not  show. 

7.  In  some  cases  the  names  and  addresses  upon  petitions  are  said 
to  show  upon'  their  face  that  the  signers  do  not  reside  in  the  assembly 
districts  for  which  the  candidate  is  nominated. 

The  commissioner  may  take  judicial  notice  of  the  boundaries  of  as- 
sembly districts,  and  the  geographical  situation  of  towns,  wards,  and 
streets  in  relation  thereto.  If,  therefore,  it  appears  on  the  face  of  a 
p«tition  for  the  nomination  of  member  of  assembly  that  one  of  the 
signers  lives  in  a  town  or  ward  not  included  in  the  assembly  district,  or 
on  a  street  wholly  outside  its  boundaries,  such  a  name  should  be  re- 
'jected.  But  where  the  residence  is  given  as  a  certain  number  on  a 
street  which  is  partly  in  and  partly  outside  the  assembly  district,  there 
must  be  some  evidence  that  the  number  is  outside  the  district  before 
the  name  may  be  rejected.  Neither  the  commissioner  nor  the  court 
may  take  notice  as  to  the  position  of -the  number  on  the  street. 

Ordered  accordingly. 


QBEEN  T.  DUNLOP  et  aL 

(Supzme  Gonrt,  Ajqiellate  DItIsIod,  Third  Department  December  SO,  1909.) 

1.  DxscKHT  AND  DiBTBiBUTioir  (|  110*) — Wxixs  ({  827*) — Debtb  ow  Dccedent 
— IiU.BiLm'  or  Hbibb  ahd  DsviraEs, 

The  cause  of  actiui  created  by  Code  Civ.  Proc.  1 1843,  against  heirs  or 
derlsees  to  recover  an  Indebtedness  existing  asainst  the  person  from 
whom  they  acqalred  the  property,  can  only  be  maintained  against  the  di- 
rect heirs  and  devisees,  and  sot  against  ttie  heirs  or  devisees  of  such 
heirs  or  devisees. 

tEd.  Note. — For  other  cases,  see  Descent  and  Dlstrlbntlon,  Cent  IMg. 
f  433;  Dec  Dig.  |  119;*  Wills,  Cent  Dig.  |  2139;  Dec.  Dig.  S  827.*] 
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2.  Pabtition  a  05*)— JuDGUBNT— Conclusiveness. 

A  party  to  a  partition  action  between  heirs  is  bonnd  by  the  judgment, 
and  can  recelre  none  of  the  real  estate  not  allotted  to  bim  by  sncfa  Judg- 
ment 

[Ed.  Note.— For  other  cases,  see  Partition,  Cent  Dig.  fiS  313-315 ;  Dec 
Dig.  S  95.*] 

8.  AonoN  (§  50*) — Joinder  of  Causes  of  Action— Pabties  and  Intebests  In- 
volved. 

Under  Code  Civ.  Proc.  fi  484,  relating  to  joinder  of  caases  of  action,  and 
providing  that  it  must  appear  from  the  face  of  the  complaint  that  such 
causes  affect  all  parties  to  the  action,  a  cause  of  action  against  an  estate 
and  the  heirs  for  a  mortgage  debt  of  the  ancestor  under  section  184S  can- 
not be  joined  with  an  action  against'the  estate  of  one  of  the  heirs  and 
her  heirs  arising  under  a  partition  judgment  and  stipulation  providing 
for  the  asBumptlon  of  the  mortgage  debt. 

[Ed.  Note.— ror  other  cases,  see  Action.  Cent  Dig.  H  624-M7;  Dec. 
Dig.  I  BO.*] 

4b  FiiBADina  (1  ie3*)^IMannaxB-^ozNDEB  or  Oaubeb  or  Achon. 

Under  Code  Glv.  Proc.  |  48^  blading  two  or  more  causes  of  action  to* 
getber  In  a  single  count  does  not  prejudice  defendants'  rl^ts  to  demur 
for  improper  joinder  of  causes  of  action. 

[Ed.  Notew— ror  other  casa..8ee  Pleading  Cent  Dig.  |  485;  Dec;  Dig. 
i  193.*] 

S.  Acnon  a  00*) — JoiHosB  or  Cattsbs  or  Aonov— Tj»al  ahd  B<)urrABLE 
CAtTSEs  or  AonoN— Pabtibb  and  ImxBBBn  Involved. 

Under  Code  Civ.  Proc.  S  484,  relating  to  the  joinder  of  two  or  more 
causes  of  action  whether  they  are  such  as  were  formerly  denominated 
legal  or  equitable  or  both,  and  providing  that  It  must  appear  from  tb& 
complaint  that  they  affect  all  parties  to  the  action,  a  joinder  of  two 
causes  of  action  which  is  not  permitted  cannot  be  justified  by  ctmtending 
that  the  action  is  for  equitaUe  relief,  since  awih  section  addles  to  legal 
and  equitable  actions  alike. 

[Ed.  Note.— For  other  cases,  see  Action,  Oeat  Dig.  11  624-547;  Dec 
Dig.  8  50.t] 

Cheater,  J.,  dIssaitlDg. 

Appeal  from  Special  Term,  Albany  County. 

Action  by  Elizabeth  Green,  as  administratrix,  against  Robert  Dun- 
lop  and  others.  From  an  interlocutory  judgment  overruling  their 
separate  demurrers  to  the  complaiiit,  defendants  appeal.  Reversed. 

This  is  an  appeal  by  the  defendants  from  an  Interlocutory  judgment  over- 
ruling their  separate  demurrers  to  the  complaint.  aUe^ng  (1)  that  the  com- 
plaint doee  not  state  facts  sufficient  to  constitute  a  cause  of  action ;  (2)  that 

causes  of  action  are  Improperly  Joined  therein. 

The  farm  which  plalDtiCTB  intestate  held  under  warranty  deed  from  Jessie 
DuDlop  Empson  was  lost  to  her  Intestate  by  the  foreclosure  of  a  mortgage 
which  existed  thereon  at  the  time  the  deed  was  given.  Jessie  Dunlop  Emp- 
son died  Intestate,  and  her  real  estate  of  the  value  of  ^,000  went  to  her 
heirs,  one  third  to  her  uncle  Robert  Dunlop,  now  deceased,  one  third  to  her 
aunt  Elizabeth  Lathrop,  now  deceased,  and  the  other  third  to  Robert  Dunlop, 
Helen  Dunlop,  Margaret  Dunlop,  and  Susan  Dunlop,  her  cousins.  The  per- 
sonal property  had  been  wholly  applied  to  the  payment  of  the  expenses  of 
administration  and  debts  of  a  prior  class,  and  no  assets  of  said  estate  re- 
mained to  the  husband  and  next  of  kin.  Helen  Dunlop  brought  an  action  to 
partition  the  real  estate  among  said  heirs.  In  which  action  the  judgment  di- 
vided and  partitioned  It  among  the  parties,  so  that  Elizabeth  Lathrop  was 
allotted  the  homestead  "subject  to  the  Hen  of  a  certain  mortgage  upon  the 
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abOYe-descrlbed  premlBes  and  other  premlBes,  glvea  to  secure  the  payment  of 
$8,000  and  Interest  thereon  and  executed  by  Robert  Dunlop,  now  deceased,  to 
Sylvester  F.  Germain,  and  now  owned  and  held  by  James  F.  Q«rmaln,  and 
doiy  recorded  In  the  office  of  the  clerk  of  Albany  county,  and  the  abore-de- 
Bcrlbed  premises  are  hereby  allotted  subject  to  the  said  mortgage  and  to  the 
payment  of  the  oitlre  amount  of  the  principal  and  Interest  thereof  by  the 
Bald  Elisabeth  Lathrop  her  heirs  and  assigns  as  and  for  eqnallty  of  parti* 
tton."  There  was  also  alloted  to  her  two  small  strips  of  land  subject  to  a 
xi^t  of  way  thereon  for  Robert  Dunlop,  his  heirs  and  assigns,  to  use  the 
same  as  a  public  highway.  The  judgment  describes  the  other  allotments  tO' 
the  other  heirs.  This  $8,000  mortgage  upon  the  homestead  property  was  the 
'same  mortgage  which  covered  the  O'Leary  farm,  the  foreclosure  of  which  lost 
the  property  to  O'Leary  and  resulted  In  bis  eviction,  which  constitutes  the 
breach  of  covenant  for  which  recovery  ts  sought  Thereafter  the  uncle  Robert 
Dunlop  died,  not  having  disposed  by  will  of  the  property  so  Inherited  by  bim. 
and  It  descended  to  bis  heirs  Elizabeth  Lathrop  and  the  defendants  Robert 
Dunlop,  Helen  Dunlop,  Margaret  Dnnl<^  and  Susan  Dunlop  Brown.  There- 
after Elisabeth  Lathrop  deeded  the  premises  set  off  to  her  by  tiie  parUtloQ 
judgment  to  one  Holden  for  the  consideration  mentioned  In  said  deed.  The 
terms,  conditions,  and  considerations  of  the  deed  do  not  otherwise  appear. 
Thereafter  Elizabeth  Lathrop  died,  and  the  Interest  whidi  she  Inherited  In 
the  real  estate  of  Robert  Dunlop.  the  uncle,  descended  to  her  heirs  the  de- 
fendants Alexander  D.  Lathrop,  Helen  L.  Stotts,  and  Jenet  A.  Lathrop.  Tbe 
defendant  Jenet  A.  Lathrop  Is  the  executrix  of  her  will.  Plaintiff  seeks  to 
recover  (1)  under  section  1643  of  the  Code  of  Civil  Procedure  against  the  im- 
mediate hielrs  of  Jessie  Dunlop  Empson  and  against  tbe  heirs  of  Robert  Dun- 
Icv,  the  uncle,  and  the  heirs  of  Elizabeth  Lathrop ;  (2)  under  the  partition 
Judgment  against  the  heirs  and  the  executrix  of  Elizabeth  tAthrop. 

Argued  before  SMITH,  P.  J„  and  CHESTER,  KELLOGG,  COCH- 
RANE, and  SEWELL,  JJ. 

H.  S.  McCall  (Peter  A.  Delan^,  of  counsel),  for  appellants. 
James  G.  Madigan  (Andrew  J.  Nellis  and  Isaiah  Fellows,  of  coun- 
sel), for  respondent. 

JOHN  M.  KELLOGG,  J.  The  cause  of  action  created  by  section* 
1843  of  the  Code  of  Civil  IVocedure  against  the  heirs  or  devisees 
to  recover  an  indebtedness  existing  against  the  person  from  whom 
they  acquired  the  property  can  only  be  maintained  against  the  di- 
rect heirs  and  devisees,  and  cannot  be  maintained  against  the  heirs 
or  devisees  of  such  heirs  or  devisees.  Rogers  v.  Patterson,  79  Hun, 
483,  29  N.  Y.  Supp.  963,  aflfirmed  160  N.  Y.  569,  44  N.  E.  1128. 
The  complaint,  therefore,  does  not  state  a  cause  of  action  against  the 
heirs  of  Elizabeth  Lathrop,  nor  against  any  of  the  defendants  on 
account  of  their  inheritance  from  Robert  Dunlop,  the  uncle. 

With  reference  to  the  second  alleged  cause  of  action,  it  is  not  clear 
that  Elizabeth  Lathrop  was  charged  with  personal  liability  for  the 
payment  of  the  mortgage  existing  upon  the  homestead  and  the  O'Leary 
famiL  It  is  clear  that  she  took  the  homestead  subject  to  the  mortgage, 
and  that  the  homestead  was  the  fund  first  available  for  the  payment 
of  that  mortgage.  This  would  be  so  without  reference  to  the  parti- 
tion deed.  The  mortga|re  covering  both  properties  would  be  charg- 
ed against  than  in  the  inverse  order  of  sdienation,  so  tiiat,  after  tbe 
conveyance  to  O'Leary,  the  homestead  remaining  to  the  grantur 
must  first  be  sold  to  pay  the  mortgage  debt  before  the  O'Leary  place. 
The  provision  in  the  judgment  was  necessary,  however,  to  show  that 
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the  amount  of  the  mortgage  had  been  carved  out  of  the  homestead 
before  its  allotment.  ElizuKth  Latbrop,  when  made  a  party  to  the 
partition  action,  was  bound  by  the  judgment  so  far  that  she  could 
receive  none  of  the  real  estate  except  such  as  was  allotted  to  her 
by  the  judgment.  She  was  not  called  upon  to  renounce  her  inherit- 
ance, nor  could  she  unwillingly  be  forced  to  imperil  her  other  prop- 
erty as  a  condition  of  receiving  the  inheritance.  It  is  at  least  doubt- 
ful whether  the  partition  judgment  could  charge  upon  her  person- 
ally a  liability  after  the  mortgaged  premises  were  applied  to  pay 
the  debt.  The  allegation  in  the  complaint  that  it  was  mutually  stip- 
ulated in  the  judgment,  for  the  benefit  of  O'Leary,  that  Elizabeth 
Lathrop  was  to  pay  the  mortgage,  we  treat  as  a  conclusion  of  the 
pleader  merely,  and  not  as  enlarging  the  terms  or  conditions  of  the 
allotment  as  redted.  If,  however,  we  assume  that  the  partition  judg- 
ment charged  upon  her  a  personal  liability  for  the  payment  of  the 
mortgage  debt,  it  is  not  clear  within  the  case  of  Vrooman  v.  Turner, 
69  N.  Y.  280,  25  Am.  Rep.  195,  that  the  plaintiff  may  bring  an  action 
in  her  own  name  to  recover  thereon.  But,  if  we  assume  otherwise, 
the  action  on  said  judgment  would  be  against  the  estate  only,  and  no 
cause  of  action  is  stated  against  her  heirs  thereon. 

The  complaint  has  attempted  to  unite  a  cause  of  action  under 
the  statute  against  all  the  defendants  with  a  cause  of  action  against 
the  estate  of  Elizabeth  Lathrop  and  her  heirs  arising  from  a  sepa- 
rate, independent  agreement.  Such  joinder  is  not  permitted  by  sec- 
tion 484  of  the  Code  of  Civil  Procedure.  That  section  by  its  terms 
relates  to  the  joinder  of  "two  or  more  causes  of  action,  whether  they 
are  such  as  were  formerly  denominated  legal  or  equitable,  or  both," 
and  to  justify  such  joinder  it  must  ^pear  from  the  complaint  "ex- 
cept as  otherwise  prescribed  by  law,  that  they  aff^  all  parties  to 
the  action."  The  ex^tion  referred  to  relates  mainly  to  mortgage 
foreclosure.  Nichols  v.  Drew,  94  N.  Y.  22,  26.  It  is  clear  that  the 
first  cause  of  action  mentioned  does  not  affect  the  heirs  of  Elizabeth 
Lathrop,  and  the  second  alleged  cause  of  action  affects  her  execu- 
trix only.  Blending  two  or  more  causes  of  action  together  in  a  sin- 
gle count  does  not  prejudice  the  rights  of  the  defendants  to  this 
demurrer.  O'Connor  v.  Virginia  Passenger  &  Power  Co.,  184  N. 
Y.  46,  76  N.  E.  1082.  A  joinder  of  two  causes  of  action  which  is 
not  permitted  cannot  be  justified  by  contending  that  the  action  is 
for  equitable  relief,  for  the  reason  that  this  Code  provision  applies  to 
legal  and  equitable  actions  alike.  O'Connor  Case,  above ;  People  v. 
Equitable  Life  Assurance  Society,  124  App.  Div.  714,  at  pages  728, 
729,  109  N.  Y.  Supp.  453;  Case  v.  New  York  Mutual  Savings  & 
Loan  Ass'n,  88  App.  Div.  538,  85  N,  Y.  Supp.  104.  If  two  or  more 
causes  of  action  are  fairly  foreshadowed,  it  is  no  answer  to  this  de- 
murrer that  a  valid  cause  of  action  is  not  alleged.  O'Connor  Case, 
supra. 

We  may  consider  the  first  cause  of  action  as  purely  statutory  and 
as  of  an  equitable  nature,  the  effect  of  which  is  really  to  charge  the 
land  of  a  debtor  for  the  proceeds  thereof.  Mortimer  v.  Chambers, 
63  Hun,  335,  17  N.  Y.  Supp.  874.    But  the  second  cause  of  action 
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is  simply  an  action  on  contract  in  which  money  damages  only  can 
be  awarded.  No  equitable  relief  is  necessary  or  proper.  In  the  first 
or  equitable  action  no  liability  is  shown  against  the  executrix.  There 
is  no  reason,  equitable  or  otherwise,  why  the  action  against  the  ex- 
ecutrix for  money  only  should  be  joined  with  the  action  against  the 
heirs  at  law  for  special  relief.  The  rule  stands  that,  in  order  to  justi- 
fy a  joinder  of  causes  of  action,  it  must  appear  that  they  affect  all 
the  i)arties  to  the  action.  Section  454  of  the  Code  of  Civil  Procedure 
provides  that  two  or  more  persons  severally  liable  upon  the  same 
written  instrument  may  all  or  any  of  thdn  be  included  as  defend- 
ants in  the  same  action.  A  lessee  and  the  guarantor  on  his  lease  can- 
not be  joined  in  the  same  action,  for  the  reason  that  each  is  liable  on 
a  several  contract  and  the  cause  of  action  against  him  does  not  af- 
fect the  other.  Roehr  v.  Liebmann^  9  -App.  Div.  247,  41  N.  Y.  Supp. 
489.  The  maker  and  guarantor  of  a  note  cannot  be  joined  in  the 
same  action  for  the  reason  that  they  are  severally  liable  on  separate 
contracts.  Barton  v.  Speis,  5  Hun,  60. 

The  statutory  liability  is  by  its  terms  limited  to  the  extent  of  the 
estate,  interest,  or  right  in  the  real  property  which  descended  to  the 
party  sought  to  be  charged. 

We  are  asstuning  that  the  estate  of  Elizabeth  Lathrop  is  a  party 
here  soMy  for  the  purpose  of  charging  it  with  liability  under  the  par- 
tition judgment.  We  have  not  considered  the  question  whether  the 
personal  representatives  of  an  heir  can  be  made  liable  under  this  sec- 
tion for  the  indebtedness,  for  the  reason  that  neither  the  record  nor 
the  briefs  put  that  question  squarely  before  us.  It  appears  that  all 
the  property  set  apart  to  Elizabeth  was  lost  to  her  and  her  grantee 
by  reason  of  the  mortgage  which  was  charged  upon  it  when  it  came 
to  her.  The  foreclosure  judgment,  April  28,  1896,  showed  $13,439.75 
due  on  the  mortgage.  We  mtist  assume  the  property  was  sold  in  the 
inverse  order  of  ^ienation.  The  O'Leary  pla«  brought  upon  the 
foreclosure  $5,000,  all  of  which  apparently  was  required  by  the  judg- 
ment The  partition  judgment  was  entered  June  5,  1875,  and  Jessie 
Dunlop  Empson  died  December  26,  1873.  The  amount,  principal 
and  interest,  of  the  $8,000  mortgage  was  charged  by  the  partition 
judgment  upon  the  homestead.  We  do  not  know  whether  any  in- 
terest had  been  paid  upon  it  between  the  death  of  the  decedent  and 
the  judgment.  Therefore  we  cannot  say  what  the  charge  upon  the 
land  was  at  the  time  it  came  to  Elizabeth  Lathrop.  If  the  judgment 
in  foreclosure  required  the  $5,000  from  the  O'Leary  place,  it  is  ap- 
parent that  the  homestead  brought  but  a  trifle  dver  $8,000  if  the 
foreclosure  judgment  was  paid  in  full.  We  are  not  informed  wheth- 
er Elizabeth  Lathrop  guaranteed  the  title  in  her  deed  to  Holden, 
or  what  consideration  she  received  therefor.  It  may  be  that  the  con- 
sideration received  was  nominal,  for  the  reason  that  in  fact  the  prop- 
erty conveyed  had  no  substantial  value  above  the  mortgage,  or,  if 
she  guaranteed  her  title,  that  the  entire  amount  of  the  purchase  price 
is  a  charge  i^^nst  her  estate. 

The  allegation  in  the  complaint  that  the  real  estate  of  Jessie  Dunlop 
Empson  was  worth  $60,000  gives  us  but  very  little  assistance.  It  ap- 
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pears  there  was  no  personal  estate  at  least  applicable  to  paying  debts  of 
the  class  with  this  mortgage,  and  it  appears  that  the  $50,0 W)  of  real 
estate  was  at  least  charged  with  the  mortgage  debt.  There  is  no 
intimation  what  other  debts  existed,  and  there  is  no  allegation  which 
shows  that  Elizabeth  Lathrop  acquired  any  substantial  value  by  hav- 
ing this  property  set  off  to  her  subject  to  the  mortgage  thereon.  Un- 
til the  material  facts  more  fully  appear,  it  canndt  be  understood  how 
the  alleged  inheritance  of  Elizabeth  Lathrop  of  one-third  of  $50,000 
of  real  estate  was  swallowed  up  by  the  foreclosure  of  a  mortgage 
which  took  about  $8,000  therefrom.  The  most  natural  assumption 
is  that,  while  the  value  of  the  land  was  $50,000,  the  debts  properly- 
chargeable  against  it  reduced  that  value  to  a  very  insignificant  sum, 
or  some  other  circumstance  has  intervened  which  has  destroyed  the 
value  of  the  property  set  off  to  Elizabeth  Lathrop.  If  the  latter  were 
the  fact,  it  should  have  been  alleged.  It  does  not  appear  whether 
any  or  all  of  the  proi/erty  set  off  to  the  other  heirs  was  heavily  in- 
cumbered, or  what  the  terms  of  partition  were  with  reference  to 
such  incumbrances,  if  any.  From  the  complaint,  therefore,  it  cannot  be 
determined  to  what  extent  if  any  Elizabeth  Lathrop  acquired  property 
from  the  deceased,  and  therefore  to  what  extent  she  was  liable.  Neil  v. 
Rosenthal,  120  App.  Div.  810,  105  N.  Y,  Supp,  681 ;  Storr  v.  Centra? 
Bedding  Co.,  55  Misc.  Rep.  398,  106  N.  Y.  Supp.  546.  At  the  best,  we 
are  left  to  conjecture  as  to  whether  there  is  any  liability  against  tiie 
estate  of  Elizabeth  Lathrop  outside  of  the  partition  judgment.  If 
the  plaintiff  is  to  proceed  upon  the  theory  of  charging  upon  her  es- 
tate a  part  of  the  indebtedness,  without  reference  to  the  partition  judg- 
ment, the  facts  may  more  fully  appear  hereafter,  and  the  "pn^r  le- 
gal rule  may  then  be  applied. 

The  interlocutory  judgment  is  therefore  reversed,  with  costs,  and 
the  demurrers  sustained,  with  costs,  with  leave  to  the  plaintiff  after 
payment  of  such  costs  to  make  such  Application  within  20  days  at 
Special  Term  as  she  may  be  advised.  All  concur  except  CHESTER, 
J.,  dissenting. 


CIjEMENT,  Com'r  of  Excise  t.  MAT. 

(Sapreme  Court,  App^ate  Division,  Third  Department  December  30,  1909.> 

1.  ConsnTunoNAL  L&w  (|  806*) — Dvk  Pbocxbs— Asateueht  or  Pubuo  Nui- 
sance. 

Summary  abatement  of  a  pnbllc  nuisance,  though  depriTlng  one  of  his 
property,  havlii^  been  permissible  at  common  law,  and  the  common  law 
having  been  adopted  by  the  Constitution,  it  was  not  necessary  for  Liq- 
uor Tax  Law  (Laws  1896,  p.  73,  c.  112)  31c,  as  amended  by  Laws  1808, 
p.  1041,  c.  350,  S  13 — declaring  liquors  thereafter  kept,  stored,  or  depos' 
ited  in  tlie  state  for  purpose  of  sale  and  distribution  therein  in  vlolatloD 
of  the  act  to  be  a  nnisance,  and  forfeited  to  the  state— to  provide  for  a 
Jadlcal  determination,  in  order  to  destroy  the  right  of  property  in  the 
liquor  so  kept  or  stored. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent  Dig.  I  928: 
Dec.  Dig.  S  306.*] 
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3l  ConstitutiohaIi  Law  Q  309*) — Dub  Pbocess— Pboceedinos  in  Rbh. 

Even  It  be  necessary,  In  order  to  satisfy  the  provision  of  the  Consti- 
tution that  one  shall  pot  be  deprived  of  his  property  without  due  process 
of  law,  that  Uquor  Tax  Law  (Laws  1886,  p.  73,  c.  112)  |  31c,  as  amended 
by  Laws  190S,  p.  1041,  c.  3S0.  {  18 — declaring  liquors  thereafter  kept, 
stored,  or  deposited  in  the  state  for  purpose  of  sale  or  distribution  there- 
in, In  violation  of  the  act  to  be  ft  nuisance,  and  forfeited  to  the  state — 
abonld  provide  for  the  f<wfeltnre  through  Judicial  proceedings,  It  is 
enous^  that  it  provides  for  a  Judicial  proceeding  In  rem,  according  to  the 
rules  and  forms  which  have  been  established  for  the  protection  of  private 
rights,  though  It  does  not  require  personal  service  of  notice  or  process  on 
the  i>arty  whose  property  la  in  question,  the  service  prescribed  by  notice 
to  the.  person  in  possession  or  by  posting  on  the  premises  being  reasonably 
calculated  to  Inform  the  owner  of  the  proceedings. 

[Ed.  Not&— For  other  cues,  see  Gtnutltatlonal  Lav,  Cent  Dig.  |  829; 
Dea  Dig.  1 80a*] 

Appeal  from  Tompkins  County  Court. 

Proceedings  by  Maynard  N.  Clement,  as  commissioner  of  excise,  to 
forfeit  liquor  of  Joseph  May.  From  an  adverse  judgment  and  order. 
May  appeals.  AfHrmed. 

Appeal  from  a  Judgment  declaring  the  forfeiture  and  directing  the  destruc- 
tion of  19  tarrels  of  cider  entered  In  the  office  of  the  <derk  ot  the  county  of 
Tompkins  January  25,  1900,  npon  the  verdict  of  a  Jnry,  and  from  an  order 
denying,  the  defendant's  motion  for  a  new  trial  made  upon  the  minutes.  The 
Judgment  was  rendered  In  a  proceeding  taken  nn<to  section  81c,  enbd.  2,  Liq- 
uor Tax  Law  (chapter  112,  p.  73.  Laws  1896,  as  amended  by  section  13,  c. 
850,  p.  1041,  Laws  1908). 

Subdivision  1  of  section  31c  provides  that :  "Liquors  kept,  stored  or  deposit- 
ed In  any  place  in  this  state  after  July  first,  nineteen  hundred  and  eight,  for 
the  purpose  of  sale  and  distribution  therein  In  violation  of  the  provisions  of 
fills  act,  and  the  Teasels  In  whlc^  such  liquors  are  contained,  are  declared  to 
be  a  nuisance,  and  are  forfeited  to  the  state  wbfen  seized,  and  such  forfeiture 
declared  In  the  manner  provided  In  tills  section."  Subdivision  2  provides  that 
upon  a  verified  complaint,  setting  forth  facts  which  establish  that  liquors  are 
kept,  stored,  or  deposited  for  the  purpose  of  unlawful  sale  or  distribution,  a 
warrant  may  be  Issued  directed  to  a  peace  officer,  or  to  a  special  agent,  com- 
manding him  to  search  the  premises  described  In  the  warrant  for  the  liquors 
•described  tb^eln,  and  seize  and  keep  the  liquors  until  final  action  thereon. 
It  also  provides  that  the  warrant  shall  contain  a  notice  directed  generally  to 
all  persons  claiming  any  right,  title,  or  interest  In  the  liquors  to  appear  be- 
fore the  Judge  or  Justice  at  a  place  and  time  therein  specified,  and  show 
«ftnae  why  such  liquors  should  not  be  forfeited  to  the  state ;  that  a  copy  of 
the  warrant  shall  be  delivered  to  the  person  keeping  the  liquors,  if  he  be 
present  at  the  time  of  the  seizure,  and.  If  he  be  not,  then  to  the  person.  If  any, 
apparently  in  possession  of  such  liquors,  or  of  the  premises  wherein  the  same 
are  found,  and  that  another  copy  of  the  warrant  shall  be  posted  In  a  conspl- 
^ons  place  npon  the  premises ;  that  any  person  claiming  any  right,  title,  or 
Interest  In  the  liquors  seized  may  interpose  an  answer  and  the  Issues  thus 
framed  shall  be  deemed  an  action  and  shall  be  tried  as  other  Issues  of  fact ; 
that,  If  no  verified  answer  Is  served,  the  Judge  or  Justice  shall  proceed  to  hear 
tbe  testimony  in  support  of  the  complaint,  and,  If  it  be  established  that  the 
liquors  so  seized  were  kept,  stored,  or  deposited  fbr  the  purpose  ot  unlaw- 
ful ssle  or  distribution  within  this  state,  Judgmmt  of  forfeiture  shall  be  en- 
tered which  shall  provide  for  the  destrucUon  of  the  liquors  and  the  vessels 
in  which  they  are  contained. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG,  SEW- 
ELL,  and  COCHRANE,  JJ.  
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Myron  N.  Tompkins,  for  appellant 
Royal  R.  Scott,  for  respondent. 

SEWELL,  J.  The  main  question  presented  by  this  appeal  is  wheth- 
er the  provisions  for  a  seizure,  forfeiture,  and  destruction  of  liquors 
kept  or  stored  for  the  purpose  of  sale  and  distribution  in  violation  of 
the  statute  are  constitutional. 

It  is  well  settled  that  the  Legislature  has  power  to  enlarge  the  cat- 
alogue of  public  nuisances  and  declare  places  or  property  used  to  the 
detriment  of  public  interests  or  to  the  injury  of  the  health,  morals, 
or  welfare  oz  the  community  public  nuisances,  althot^h  not  sud>  at 
the  common  law.  In  Lawton  v.  Steele,  119  N.  Y.  226,  23  N.  E.  878, 
7  L.  R.  A.  134,  16  Am.  St.  Rep.  813,  it  was  said : 

**The  right  of  th«  Legislature  by  a  new  statute  to  Impose  tipoa  prt^terty 
held  or  used  Id  Tlolatioa  of  law  tlie  character  of  a  public  naiaaDce  Is  ^i- 
erally  admitted." 

The  appellant  does  not  seriously  question  this  power  of  the  L^is- 
lature,  but  he  insists  that  the  manner  or  course  of  proceeding  provid- 
ed in  the  statute  for  declaring  the  forfeiture  is  not  due  process  of  law. 
It  is  clear  that,  if  the  Legislature  had  power  to  direct  the  summary 
destruction  of  liquors  kept  or  stored  for  the  purposes  of  sale  in  vio- 
lation of  law,  the  objection  to  the  judicial  proceeding  provided  for 
in  the  act  has  no  application. 

It  was  a  principle  of  the  (Ammon  law  that  any  one  might  abate  or 
remove  a  public  nuisance  without  staying  to  have  tlie  thing  abated 
or  removed  found  to  be  a  nuisance  by  a  jury,  or  in  or  by  any  pre- 
liminary legal  proceeding.  Hart  v.  Hoyt,  9  Wend.  571,  24  Am.  Dec. 
165 ;  Coe  v.  Schultz,  47  Barb.  64 ;  Cartwright  v.  City  of  Cohoes,  39 
App.  Div.  69,  56  N.  Y.  Supp.  731 ;  Rockwell  v.  Hearing,  35  N.  Y. 
308;  Lawton  v.  Steele,  supra.  In  Coe  v.  Schultz,  Southerland,  J., 
speakit^f  of  the  constitutional  provision  that  no  person  diall  be  de- 
prived of  life,  liberty,  or  property  without  due  process  of  law,  said : 

"No  one  baa  probably  ever  suggested  tbat  Magna  Ctaarta  Jntwf^red  wIUi 
the  procesB  of  Bammarlly  abating  a  public  nuisance.  If  the  abatement  involv- 
ed tEe  deprivation  of  property,  the  owner  was  deprived -of  his  property  *by 
due  process  of  law*  if  the  thing  abated  was  a  public  nuisance,  for  then  the 
summary  process  of  abatement  was  authorized  by  the  common  law,  and  any 
process  authorized  by  law  mi:st  be  due  process.  The  common  law  was  adopt- 
ed by  our  state  GonBtltutlou,  and,  If  this  summary  process  of  abating  a  pub- 
lic nuisance  was  'due  process'  within  the  meaning  of  Magna  Gbarta,  there  is 
not  a  room  for  doubt  that  It  Is  'due  process'  within  the  meaning  of  our  state 
Constitution." 

In  Lawton  v.  Steele  the  court  said : 

*^he  rU^t  of  summary  abatement  of  nuisances  without  judicial  process  or 
proceedings  was  an  established  prlnciirie  of  the  common  law  long  before  the 
adoption  of  our  Constitution,  and  it  has  never  bem  supposed  tbat  this  com- 
mon-law principle  was  abrogated  by  the  provision  for  the  protection  of  life, 
liberty,  and  property  in  onr  state  Constitution,  although  the  exercise  of  that 
right  might  result  In  the  destruction  of  property.  •  •  •  But,  as  the  Leg- 
islature may  declare  nuisances,  It  may  also,  where  the  nuisance  Is  physical 
And  tangible,  direct  Its  summery  abatement  by  ezecutlve  officers,  without  the 
interTentlon  of  judicial  proceedings.  In  cases  analogous  to  those  wliere  the 
remedy  by  summary  abatement  existed  at  common  law.** 
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There  are  many  statutes  directing  the  summary  seizure  and  destruc- 
tion of  property  kept  or  used  in  violation  of  law  as  a  nuisance  de  fac- 
to demanding  to  be  abated.  I  can  see  no  distinction  as  to  the  power 
of  the  Legislature  in  respect  to  liquor  kept,  stored,  or  deposited  for 
the  purpose  of  unlawful  sale  or  distribution  and  gambling  implements, 
lottery  tickets,  infected  beds  and  cargoes,  impure  and  unwholesome 
food,  obscene  prints,  or  other  articles  of  an  indecent  character.  The 
law  destroys  all  these  for  the  public  good,  upon  the  principle  that  they 
are  kept  in  violation  of  law,  that  they  are  not  protected  as  property 
by  the  Constitution,  and  therefore  the  seizure  and  physical  destruc- 
tion, without  resort  to  judicial  proceedings,  interferes  with  no  right 
of  the  owners. 

This  case  differs  from  Wynehamer  v.  People,  13  N.  Y.  378,  cited 
by  the  appellant  There  tiie  question  was  whether  an  "Act  for  the 
prevention  of  intemperance,  pauperism  and  crime"  (chapter  231,  p. 
340,  Laws  1855),  which  declared  intoxicating  liquors  a  nuisance  per 
se,  and  substantially  destroyed  property  in  liquors  owned  or  possessed 
at  the  time  the  act  took  effect,  was  constitutional,  and  it  was  held  that, 
where  liquors  were  acquired  by  a  citizen  under  an  existing  law,  there 
is  no  power  in  any  branch  of  the  government  to  take  it  away.  That 
case  impliedly,  if  not  necessarily,  affirmed  the  power  of  the  Legisla- 
ture to  destroy  intoxicating  liquors  acquired  subsequent  to  the  passage 
of  the  act  Judge  Johnson  there  said:  ■ 

"The  fntoie  acqotidtlon  the  li^^atare  might,  In  mj  opinion,  control,  and 
I  am  not  disposed  to  deny  that  they  conld  have  sohjected  sncb  fntuat  acquisi- 
tion to  the  prohibition  Oils  act  Imposed." 

I  am  therefore  of  the  opinion  that  it  was  not  necessary  to  provide, 
in  the  statute  in  question,  for  a  judicial  determination,  in  order  to  de- 
stroy the  right  oi  property  in  liquor  kept  or  stored  in  violation  of  its 
provisions. 

If,  however,  we  assume  that  the  Legislature  had  no  power  to  de- 
clare the  liquors  forfeited  without  the  intervention  of  judicial  author- 
ity, the  act  is  not  in  conflict  with  the  constitutional  provision  that  no 
pers(»i  shall  be  deprived  of  his  property  "without  due  process  of  law." 
It  provides  for  a  judicial  proceeding  in  rem,  according  to  the  rules 
and  forms  which  have  been  established  for  the  protection  of  private 
rights.  It  is  no  objection  to  the  validity  of  the  proceeding  that  it  does 
not  require  personal  services  of  a  notice  or  process  upon  the  party 
whose  property  is  in  question.  It  is  sufficient  if  a  kind  of  notice  is 
provided  by  which  it  is  reasonably  probable  that  the  party  proceeded 
against  will  be  apprised  of  what  is  going  on  or  against  him  and  an 
opportunity  is  afforded  him  to  defend.  In  the  Matter  of  Empire  Bank 
18  N.  Y.  199 ;  Rockwell  v.  Nearing,  35  N.  Y.  302 ;  Happy  v.  Mosh- 
er,  48  N.  Y.  317;  Hiller  v.  B.  &  M.  R.  R.  Co.,  70  N.  Y.  223;  Mat- 
ter of  Union  E.  R.  R.  Co.  of  Brooklyn,  112  N.  Y.  61,  19  N.  E.  664,  2 
L.  R.  A.  369.  The  l>gislature  has  uniformly  acted  upon  that  under- 
standing of  the  Constitution,  and  has  provided  for  the  services  of  pro- 
cess or  notice  upon  natural  persons  by  posting,  publication,  by  mail, 
by  leaving  the  notice  at  the  parties'  place  of  residence,  or  by  leaving 
IT  with  the  person  in  whose  possession  the  property  may  be  found. 
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I  think  that  the  service  prescribed  hy  the  present  statute  is  reason- 
ably calculated  to  inform  the  owner  of  the  proceedings  against  his 
property,  and  that  the  learned  county  judge  was  right  in  holding  that 
it  invaded  none  of  the  constitutional  rights  of  the  defendant.  It  fol- 
lows that  the  judgment  and  order  of  the  County  Court  should  be  af- 
firmed, with  costs.   All  concur. 


m  Ml8C.  Bep.  652.) 

AMERICAN  SBEDINO  UACH.  CO.  T.  JOHN  CONKLIN'S  SONS  Ca  fit  aL 
(Schuyler  County  Court  October,  1809.) 

1.  Pabtnebship  (SS  6,  9*) — E5t.emi:nt»— Pbopits  ab  Coufenbation. 

One  Interested  only  in  the  profits  ot  a  business  as  a  means  of  compen- 
sation for  serrlcee  rendered  or  mon^  advanced  la  not  a  partner. 

[Ed.  Note.— For  other  cases,  see  PartnershU^  Cent  Dig.  %%  17-19,  23, 
24;  Dee.  Dig.  H  6,  9.*] 

2l  Pabtnebship  ({  55*) — Pbofits— Sebvioes— Bvidence. 

Defendant  corporation,  after  its  organization,  continued  to  consign 
goods  to  S.  under  a  previous  contract  by  which  S.  was  to  retain  for  his 
services  one-half  of  the  net  profits  of  the  sale.  S.,  being  engaged  In  sell- 
ing goods  for  others  as  well,  purchased  goods  from  plaintiff  in  the  name 
of  S.  &  Co.,  under  which  he  was  doing  business,  and  sold  some  of  the 
goods,  taking  notes  in  payment  He  also  took  title  notes  on  sales  of  some 
of  the  goods  consigned  by  the  corporation,  as  well  as  for  goods  purdiased 
from  plaintiff,  payable  to  tbe  corporation,  and  received  credit  on  his  ac- 
conat  with  the  corporation  therefor.  There  was  no  evidence  that,  at  tbe 
time  of  the  sale  of  plaintlfTs  goods  to  S.,  plaintiff  knew  of  the  existence 
of  his  contract  with  the  conioratlon,  or  that  the  corporation  held  itself 
out  to  plaintiff  as  a  partner  of  8.  Held  Insufficient  to  charge  the  corpo- 
ration as  a  partner  with  llabillir  on  a  note  executed  by  him  for  goods 
purchased  of  plaintiff.  . 

[Ed.  Note.— For  otber  cases,  see  Partnership,  Cent  Dig.  S  TS;  Dec. 
Dig.  I  56.*] 

Appeal  from  Justice  Court. 

Action  by  the  American  Seeding  Machine  Company,  a  foreign  cor- 
poration, against  the  John  Conklin's  Sons  Company,  a  domestic  cor- 
poration, and  another  on  a  note  for  goods  sold.  From  a  justice's  judg- 
ment for  plaintiff,  defendant  company  appeals.  Complaint  dismissed 
as  to  appdlant,  with  costs. 

C.  J.  Huson,  for  appellant. 

John  M.  Roe  and  O.  P.  Hurd,  for  respondent 

NYE,  J.  This  action  was  brought  to  recover  upon  a  promissory 
note,  made  and  delivered  to  the  plaintiff  on  December  5,  1907,  by  C. 
M.  Sharpe  &  Co.  and  also  for  goods  sold  and  delivered  by  the  plaintiff 
to  C.  M.  Sharpe  &  Co.  during  the  years  1907  and  1908.  The  com- 
plaint alleges  that,  at  the  time  the  note  was  made  and  the  goods  were 
sold  and  delivered,  the  defendant  the  John  Conklin's  Sons  Company 
and  C.  M.  Sharpe  were  copartners,  doing  business  under  the  firm  name 
of  C  M.  Sharpe  &  Co.  The  John  Conklin's  Sons  Company  in  a  sepa- 
rate answer  interposed  a  general  denial.  On  the  7th  day  of  July,  1906, 
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John  Conklin  &  Son  and  C  M.  Shatpe  entered  into  the  following  writ- 
ten agreement : 

"An  agreouent  made  tills  7th  day  of  1906)  hj  and  betweoi  John  Conk- 
lin &  Son,  of  Penn  Tan,  N.  T..  of  the  first  part,  and  C.  M.  Sbarpe,  of  the  tU< 
lage  of  Watklna,  N.  Y.,  of  the  second  part,  as  follows:  .  The  first  party  Is  to 
consign  to  the  second  party  at  Watklns,  N.  Y.,  or  such  other  point  In  that  vi- 
cinity as  the  second  party  may  deal  re,  wagons,  carriages,  sleighs,  harness, 
robes,  and  blankets,  and  sndi  other  articles  as  the  party  of  the  first  part  may 
select,  and  which  may  be  detfred  by  the  second  party.  They  are  to  be  shipped 
at  such  time  as  the  second  party  may  desire  the  same,  and  In  snch  qnantities 
as  the  first  party  may  determine.  Each  shipment  is  to  be  accompanied  by  an 
Invoice  showing  the  cost  price  of  each  shipment  to  the  first  party,  f.  o.  b.  at 
Penn  Yan,  N.  Y.,  or  at  the  factory  from  which  the  same  may  be  shipped,  and 
the  second  party  is  to  pay  the  freight  charges  thereon,  and  which  Is  to  be 
added  to  the  cost  or  invoice  price.  The  first  party  is  to  furnish  the  second 
party  with  a  list  showing  tbe  nsual  prices  for  which  snch  merchandise  is 
sold,  and  the  second  party  is  to  sell  the  same  at  as  near  such  price  as  pos- 
sible, AU  sales  made  for  cash  are  to  be  r^rted  to  the  first  party  as  soon 
as  made,  and  the  sectmd  party  Is  to  remit  to  the  first  party  the  moneys  re- 
ceived for  wSx  snch  sale,  s^arately,  as  soon  as  made,  leas  one-half  of  the 
net  profit  thereon,  whlclh  the  second  iwrty  Is  to  retain  for  his  services.  In 
case  sales  are  made  upon  credit,  title  notes  are  to  he  taken  from  tbe  purchas- 
er on  blanks  furnished  by  the  first  par^,  which  said  notes  are  to  be  made 
payable  to  tbe  order  of  the  first  party,  and  the  payment  of  each  such  notes  Is 
to  be  guaranteed  by  the  second  party  by  a  suitable  Indorsement  on  the  back 
thereon.  Such  notes  are  to  draw  Interest  from  the  date  thereof,  and  are  to 
fie  ftwwarded  to  the  first  party  as  soon  aa  rec^ved,  and  upon  the  payment  of 
each  of  snch  notes  the  first  party  Is  to  ronlt  to  the  second  party  one-half  the 
profit  of  the  sale  represented  by  snch  note.  All  property  consigned  to  the  sec- 
ond party  under  this  agreement  Is  to  be  and  remain  the  property  of  the  first 
party,  and  subject  to  their  order  and  Inspection  at  all  times.  The  second 
party  is  to  properly  house  and  care  for  the  same,  keep  the  same  insured  for 
the  benefit  of  the  first  party,  and  to  use  all  means  necessary  for  the  protec- 
tion, preservation  of  all  merchandise,  and  to  pay  the  expense  therefor,  ex- 
cept the  rent  of  stor^  and  Insurance  on  stock  consigned  by  the  party  of  the 
first  tMLTt.  which  is  to  be  home  equally  by  the  parties  hereto.  It  is  expressly 
agreed  that  the  party  of  the  second  part  shall  have  no  power  or  anthori^  to 
sell  or  dispose  of  any  goods  consigned  to  him  under  this  agreement,  except 
for  cash,  or  tbe  notes  as  hereinbefore  provided.  It  Is  farther  mutually  agreed 
by  the  parties  hereto  that  said  first  party  Is  to  receive  from  said  second  party 
one-half  of  the  net  profits  on  Sharpless  separator  and  Osborne  machinery 
and  supplies  sold  by  said  second  party  while  this  contract  Is  in  force,  said 
iNM-haU  ifTofits  to  be  paid  to  said  first  par^  by  second  party  as  received. 
This  agreement  may  be  terminated  at  any  time  the  par^  of  the  first  part ; 
and  upon  snch  termination  the  second  party  is  to  deliver  at  the  railroad  sta- 
tion in  Watklns,  properly  packed  for  shipment,  all  merchandise  then  on  hand 
under  this  agrennent  In  witness  whereof,  the  parties  hereto  have  set  their 
hands  the  day  and  year  first  above  wrlttm.  John  Conklin  ft  Son. 

"C.  M.  Sharps." 

The  ouestion  is  presented :  Were  the  John  Conklin's  Sons  Company 
and  C.  M.  Sharpe  copartners  at  the  time  the  note  in  question  was  giv- 
en and  the  goods  sold  and  delivered?  And  its  solution  depends  upon 
the  construction  of  the  written  agreement  of  July  7,  1906.  This  agree- 
ment recites  that  C.  M.  Sharpe  is  to  retain  one-half  the  net  profits  for 
his  services.  The  defendant  C.  M.  Sharpe,  who  was  the  only  witness 
sworn  upon  the  trial,  testified: 

**I  am  In  the  hardware  business,  and  mnnlug  In  the  name  of  C.  M.  Sharpe 
A  Co.   I  had  an  arrangement  with  John  Conklin  ft  Son  In  writing  prior  to 
their  Incorporation.   I  continued  the  business  with  the  John  Conklin's  Sons 
Company.  There  was  no  conversation  as  to  the  Incorporation.  The  business 
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eonUinied  the  Mmt.  X  bought  and  «dd  apples  and  otber  prodacts.  I  waa 
engaged  in  aelUng  otber  goods  In  WatUniL  I  dealt  In  otber  gooda  on  ctHi- 
tract  I  peraonaUy  purcbaaed  tbeae  gooda  In  question  and  they  were  shipped 
to  me.  They  were  either  shipped  to  me  or  to  the  men  I  sold  them  to." 

A  partnership  is,  in  one  sense,  a  species  of  agency ;  and  where  the 
parties  to  the  contract  do  not  themselves  intend  a  partnership  it  would 
seem,  on  principle,  that  one  who  is  unknown  to  those  who  deal  with 
others  should  be  held  only  on  the  same  ground  that  an  undisclosed 
principal  would  be  bound.  If  this  principle  be  applied,  then  the  plain- 
tiif  cannot  recover  of  the  John  Conklin's  Sons  Company  in  this  action. 
It  does  not  appear  that  the  plaintilf  knew  of  the  existence  of  the  ron- 
tract  between  John  Conklin  &  Son  and  C.  M.  Sharpe  at  the  time  the 
note  in  question  was  given  and  the  goods  sold  and  delivered.  It  seems 
to  be  well  settled  that,  when  a  party  is  only  interested  in  the  profits  of 
a  business  as  a  means  of  compensation  for  services  rendered,  or  for 
money  advanced,  he  is  not  a  partner.  Cassidy  v.  Hall,  97  N.  Y.  159 ; 
Curry  v.  Fowler,  87  N.  Y.  33,  41  Am.  Rep.  343 ;  Richardson  v.  Hugh- 
itt,  76  N.  Y.  55,  38  Am.  Rep.  267;  Eager  v.  Crawford,  76  N.  Y.  97; 
Merchants'  National  Bank  v.  Barnes,  32  App.  Div.  93,  52  N.  Y.  Supp. 
786 ;  Meehan  v.  Valentine,  145  U.  S.  611,  12  Sup.  Ct.  972,  36  L.  Ed. 
835 ;  Wisotzkey  v.  Niagara  Fire  Insurance  Co.,  112  App.  Div.  599, 
98  N.  Y.  Supp.  763, 

It  is  urged  on  the  part  of  the  plaintiff  that  under  the  written  agree- 
ment the  John  Conklm's  Sons  Company  and  C.  M.  Sharpe  were  part- 
ners as  to  third  persons  and  hence  as  to  the  plaintiff.  As  pointed  out 
in  Leggett  v.  Hyde,  58  N.  Y.  272,  278, 17  Am.  Dec.  244: 

"Tbe  apedflc  Intereat  In  proQts,  which  Is  to  make  a  person  a  partner,  most 
be  a  proprietary  Interest  In  them,  ezlatlng  before  the  division  of  them  Into 
shares,  quoting  with  approval  3  Kent's  Com.  25,  note  *b,'  where  It  Is  said. 
The  teat  of  partnership  la  a  commnnlty  of  profit — a  specific  Interest  in  tbe 
profits,  as  profits,  In  contradistinction  to  a  stlpnlated  porUon  of  the  profits 
as  a  compensation  for  services.* " 

This  test  is  well  established.  Hackett  v.  Stanley,  115  N.  Y.  625,  22 
N.  E.  745 ;  McLewee  v.  Hall,  103  N.  Y.  639,  8  N.  E.  486 ;  Smith  v. 
Bodine,  74  N.  Y.  33;  First  Nat.  Bank  v.  Gallaudet,  122  N.  Y.  655,  25 
N.  E.  909.  I  have  not  overlooked  Manhattan  Brass  &  Mfg.  Co.  v. 
Sears,  45  N.  Y.  797,  6  Am.  Rep.  177,  Ontario  Bank  v.  Hennessey.  48 
N.  Y.  545,  and  Leggett  v.  Hyde,  58  N.  Y.  272, 17  Am.  Rep.  244,  cited 
by  plaintiff's  counsel;  but  in  each  of  these  cases  the  parties  held  liable 
as  partners  had  a  proprietary  interest  in  the  profits,  existing  before  the 
division  of  them  into  shares. 

It  appears  from  the  evidence  in  this  case  that  C.  M.  Sharpe  was 
engaged  in  the  hardware  business,  under  the  name  and  style  of  C.  M. 
Sharpe  &  Co. ;  that  Sharpe  was  the  only  person  doing  business  under 
that  name ;  and  that  he  continued  to  receive  goods,  under  consignment 
f'om  the  John  Conklin's  Sons  Company,  after  their  incorporation,  un- 
der the  same  contract  made  with  John  Cc»iklin  &  Son.  ^arpe,  under 
the  name  and  style  of  C.  M.  Sharpe  &  Co.,  was  engaged  in  buying  and 
selling  goods  other  than  those,  consigned  to  him  by  the  John  Conklin's 
Sons  Company.  The  goods  in  question,  and  those  in  payment  for 
which  the  note  in  question  was  given,  were  purchased  by  C.  M.  Sharpe 
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under  the  name  of  C.  M.  Sharpe  &  Co.  Sharpe  sold  some  of  the  goods 
purchased  of  the  plaintiff,  taking  notes  in  payment ;  and,  in  some  instan- 
ces, where  sales  were  made  from  goods  consigned  by  the  John  Conk- 
lin's  Sons  Company,  as  well  as  from  goods  purchased  from  the  plain- 
tiff, title  notes  were  taken,  payable  to  the  John  Conklin's  Sons  Com- 
pany, and  C.  M.  Sharpe  received  credit  upon  his  account  with  the 
John  Conklin's  Sons  Company  dierefor.  After  Sharpe  had  delivered 
these  notes  to  the  John  Conklin's  Sons  Company,  he  informed  them 
that  there  were  induded  in  those  notes  goods  that  he  had  purchased 
of  the  plaintiff,  and  Conklin  replied : 
"Let  them  come  along,  and  when  tbey  come  dne  we  will  see  to  them." 

It  does  not  appear  that  the  plaintiff,  at  the  time  of  the  sale  and  de- 
livery of  the  goods,  knew  of  the  existence  of  the  contract  between  the 
John  Conklin's  Sons  Company  and  C.  M.  Sharpe,  or  that  the  John 
Conklin's  Sons  Company  held  itself  out  to  the  plaintiff  or  to  the  public 
as  partner  with  C  M.  Sharpe ;  and,  therefore,  it  did  not  become  liable 
upon  that  ground.  McLewee  v.  Hall,  supra.  The  conversation  be- 
tween Sharpe  and  Conklin,  in  which  Conklin,  referring  to  plaintiff's 
claim,  said,  "Let  them  come  along,  and  when  they  c»me  due  we  will 
see  to  them,"  was  not  in  the  presence  or  hearing  of  the  plaintiff,  and 
was  long  after  the  purchase  of  the  goods  and  the  execution  and  de- 
livery of  the  note,  and  has  no  effect  upon  the  legal  liability  of  the  John 
Conklin's  Sons  Company  to  the  plaintiff.  When  Sharpe  sold  the  goods 
purchased  of  the  plaintiff,  the  money  he  received  therefor  was  his; 
and  the  fact  that  he  used  the  same  to  pay  his  indebtedness  to  the  John 
Coiddin's  Sons  Company  created  no  legal  liability  on  its  part  to  the 
plaintiff  in  thb  action. 

At  the  opening  of  the  case,  the  defendant's  counsel  moved  to  dis- 
miss the  complaint  upon  the  ground  that  it  did  not  state  a  cause  of  ac- 
tion  against  the  John  Conklin's  Sons  Company,  for  the  reason  that  the 
complaint  alleged  that  the  John  Conklin's  Sons  Comfjany  is  a  corpora- 
tion, and  alleged  a  onartnership,  as  a  basis  of  liability,  between  ^he 
John  Conklin^  Sons  Company  and  C.  M.  Sharpe;  tliat  a  corporation 
cannot  become  a  oipartner  with  an  individual,  and  cannot  be  bound 
as  part  of  a  copartnership,  and  cannot  incur  debt  or  obligations  ex- 
cept in  its  corporate  name  and  through  its  corporate  officers.  By  con- 
sent of  counsel  decision  upon  the  motion  was  reserved.  This  motion 
is  denied. 

Plaintiff's  complaint  is  dismissed  as  to  the  John  Conklin's  Sons 
Company,  with  costs. 
Ordered  accordingly. 
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In  re  BBOOKS'  WILU 
(Surrogate's  Court,  Monroe  Goanty.   December  81,  1900.) 

1.  W^LS  <|  15C*)— TJmdtje  IirrLUBKCB— Rebuttai.. 

It  Is  no  answer  to  nndue  influ«kce,  resulting  from  undisputed  facts, 
that  testator  wa^  aware  of  tbe  contents  of  tbe  Instrument  that  he  signed, 
and  assented  to  all  Its  provisions ;  such  being  tbe  purpose  which  tbe  nn- 
due Influence  was  intended  to  accompllsb. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  SS  875-981 ;  Dec  Dlfr 
S  1B5  .•] 

2.  WllXS  (I  163*)— UNDUB  lKFLUENCE--FBAni>— BUBDEN  OF  PXOOF. 

Where  a  will  Is  claimed  to  have  been  the  result  of  fraud  and  undue  In- 
fluence by  the  principal  beneflclary,  and  facts  are  proved  from  which 
fraud  results  as  a  necessary  Inferoice,  the  buntoi  of  rep^lng  tilie  pre- 
sumption Is  on  the  party  charged. 

[Ed.  Note.— For  other  cases,  see  Willi,  0«it  Dig.  U  888-402 ;  Dec  Die. 
1 16S.*] 

8.  WnXB  (H  ISS'j—UHDUB  iNrLUENCK— Natube.  . 

The  Influence  exercised  over  a  testator,  which  the  law  regards  as  un- 
due or  Illegal,  must  be  such  as  to  destroy  his  free  agency,  and  Is  suffl- 
clent,  without  reference  to  amount,  If  It  has  that  effect 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  H  875-381 ;  Dec.  Dig. 
i  155.*] 

C  Wu-Ls  (J  166*)— Undue  IirFLUENCE— Evidence. 

Evidence  held  to  require  a  flndlng  that  a  will  and  codicils,  offered  for 
probate,  were  the  result  of  undue  Influence  exercised  by  testator's  son, 
who  was  the  principal  beneflclary,  and  that  they  were,  tAerefore  not  en- 
titled to  probate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  H  421--437:  Dec  Dig. 
I  166.*] 

Application  for  probate  of  the  will  and  oodidls  of  Garry  Brooks,  de- 
ceased, to  which  Frances  L.  Brooks  and  others  filed  objections.  Ob- 
jections sustained,  and  probate  denied. 

Wm.  N.  Cogswell,  for  proponents  Brooks  and  others. 
Barker  B.  Conable,  for  Mary  C  Brooks  and  others. 
Walter  S.  Hubbell,  for  Emma  J.  Saleno. 
Werner  &  Harris,  for  contestants. 

BROWN,  S.  This  proceeding  is  for  the  determination  of  the  valid- 
ity of  an  alleged  will  and  three  codicils  thereto,  purporting  to  have  been 
executed  by  the  decedent,  Garry  Brooks,  late  of  Fairport,  Monroe 
county,  N.  Y.  Tiie  will  offered  for  probate  was  executed  on  the  gSth 
day  of  February,  1894,  when  the  decedent  was  87  years  of  age;  the 
first  codicil  was  executed  on  the  13th  day  of  December,  1895,  when 
he  was  about  89  years  old ;  the  second  codicil  was  executed  on  the 
24th  day  of  December,  1897,  when  he  was  91  years  old ;  and  the  third 
codicil  was  executed  February  21, 1899,  when  he  was  over  92  years  old. 
The  decedent  died  at  Fairport,  Monroe  county,  N.  Y.,  on  December 
24, 1907,  at  the  age  of  101  years,  5  months  and  19  days.  Objections  to 
the  probate  of  said  will  and  codicils  have  been  filed  herein  on  the  part 
of  two  of  the  daughters  of  the  decedent,  on  the  grounds  of  the  in- 
competency of  the  testator  and  of  undue  influence  and  fraud  practiced 
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upon  said  decedent,  which  led  to  the  execution  thereof.  To  arrive  at 

a  proper  determination  of  these  questions  in  this  case,  and  particular- 
ly on  the  question  of  undue  influence  and  fraud,  it  is  necessary  to  un- 
derstand the  whole  history  of  the  decedent  and  of  his  family  for  some 
time  previous  to  the  execution  of  said  instruments,  as  well  as  at  the 
time  of  their  execution. 

From  the  evidence  taken  herein  it  appears  that  Garry  Brooks,  the 
decedent,  was  bom  in  Connecticut  on  the  5th  day  of  July,  1806,  was 
a  tailor  by  trade,  and  came  to  this  locality  about  18 — .  It  was  his  good 
fortune  to  have  a  brother,  Lewis  Brooks,  who  was  a  man  of  large 
means,  and  who  placed  Garry  on  a  farm  and  from  time  to  time  looked 
after  his  needs  until  the  time  of  the  death  of  Lewis  Brooks,  when  Gar- 
ry became  possessed  of  a  third  of  said  brother's  estate.  Up  to  this 
time  Garry  had  shown  no  aptitude  for  business  or  energy  in  affairs. 
His  family  consisted  of  his  wife  and  three  children,  all  married,  one 
son,  Lewis  S.  Brooks,  and  two  daughters,  Mrs.  Fannie  L.  Harris  and 
Mrs.  Emma  J.  Saleno.  It  was  in  1877  that  Lewis  Brooks  died.  At  or 
about  this  time  Lewis  S.  Brooks,  the  son  of  Garry,  moved  to  Illinois, 
where  he  resided  until  1890,  generally  visiting  his  father  yearly  in  the 
summer  time.  The  two  daughters  were  at  this  time  residing  in  their 
own  homes  in  the  neighborhood  of  their  father.  Upon  the  death  of 
his  brother  Lewis,  Garry  asked  James  Harris  (an  ex-treasurer  of  Mon- 
roe county,  and  father  of  the  husband  of  his  daughter  Fannie)  to  act 
as  one  of  the  administrators  of  the  estate  of  Lewis,  telling  him  at  that 
time  that  he  desired  him  to  act  "because  he  [Garry]  was  not  acquaint- 
ed with  business  and  did  not  care  to  do  it."  Upon  the  settlement  of 
the  estate  of  Lewis  Brooks  in  1878  Garry  Brooks  became  possessed 
of  a  large  personal  estate,  mostly  invested  in  stocks  and  bonds ;  but 
there  is  no  evidence  here  to  show  that  it  caused  him  a  spark  of  elation, 
or  fired  his  ambition,  or  aroused  him  from  his  lethargy.  His  wife, 
many  years  younger  than  he,  was  a  woman  of  energy,  method,  and 
high  purposes ;  and  he,  appreciating  her  worth,  joined  with  his  knowl- 
edge of  his  inexperience  and  inability  in  business,  allowed  her  to  take 
charge  of  his  business.  She  kept  account  of  the  transactions  of  his 
business,  of  advancements  made  to  the  children,  and  went  to  the  city 
of  Rochester  frequently  and  attended  to  the  banking  and  other  busi- 
ness matters  pertaining  to  the  property  of  Mr.  Brooks.  Mr.  Brooks 
seldom  went  to  Rochester  after  becoming  possessed  of  this  property, 
the  evidence  shows  but  once,  except  it  be  when  passing  through  the 
city  to  go  to  some  other  place  on  a  few  occasions;  one  of  such  occa- 
sions being  to  go  to  Niagara  Falls,  and  another  to  the  lake  beach  on 
Lake  Ontario,  both  of  which  trips  were  taken  in  the  lifetime  of  Mrs. 
Brooks.  He  appears  to  have  been  a  man  of  routine,  not  of  work,  but 
of  existence,  driving  out  regularly  while  a  certain  horse  lived,  usually 
on  the  same  route  or  routes,  With  very  little  variation,  and  seldom 
going  beyond  four  or  five  miles  from  home.  His  wife  attended  to 
his  correspondence,  generally  advising  him  what  to  do,  which  advice 
he  readily  followed,  without  any  apparent  original  views  of  his  own. 
One  of  the  witnesses,  who  lived  for  ei^bt  years  in  the  family  from 
1879,  and  occasionally  visited  the  family  afterwards,  described  the 
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daily  routine  of  Mr.  Brooks'  life  while  she  was  there  in  part  as  fol- 
lows: 

"In  the  morning  be  woald  get  tip  osiiftUy  later  than  the  otben ;  get  to  the 
breakfast  table  perhaps  before  we  had  finished,  sometimea  after  we  had  fin- 
ished ;  after  he  had  finished  bis  breakfast  he  would  walk  about  the  room  In 
the  sitting  room,  and  then  he  would  be  seated.ln  his  accustomed  place  In  the 
sitting  room ;  later  the  morning  paper  would  come,  and  he  would  read  that ; 
perhaps  walk  about  again;  sometimes  In  the  morning  he  would  take  a  ride, 
and  would  come  back  in  the  sitting  room  again;  have  Ills  dinner;  then  he 
usually  took  a  nap,  •  •  •  and  after  that  he  went  for  hla  accnstomed 
drire,  and  came  back  and  sat  down;  occasionally  walk  about  the  room  nntii 
he  bad  bis  supper;  in  the  evening  he  would  sit  in  the  sitting  room  in  his 
accustomed  place.  He  did  not  discuss  questions  of  the  day*  the  topics  of 
the  times,  and  the  country  with  me.  I  can't  recall  that  be  ever  discussed 
them.  He  was  ratber  slow  In  speech ;  did  not  suggest  much  himself.  I  can  / 
recall  of  no  Instance  of  his  transacting  business  with  any  person  out8ld&  I 
never  saw  him  do  manual  work  of  any  kind." 

This  same  witness  states  that  he  quoted  passages  of  Scripture  and 
poetry,  but  that  the  passages  "were  always  the  same  ones  that  I  have 
heard  him  repeat  again  and  again."  He  appears  to  have  had  a  cer- 
tain few  expressions  which  he  repeatedly  used,  the  common  ones  be- 
ing "Just  so,  just  so"  and  "Well,  well" ;  and  in  summing  up  his  char- 
acter she  described  it  as  follows : 

"I  think  be  was  the  most  perfectly  passive  man  I  have  ever  known." 

The  evidence  of  this  witness  also  shows  that  the  relations  between 
Garry  Brooks  and  his  two  daughters  were  very  friendly,  and  that  she 
never  heard  him  say  anything  derogatory  to  his  daughters,  or  of  J. 
Darwin  Harris,  or  of  James  T.  McCartney,  or  of  James  Harris.  It 
appears  that  prior  to  the  death  of  Mrs.  Brooks  she  looked  after  the 
domestic  affairs  of  the  family,  both  inside  of  the  house  and  outside  of 
the  house,  including  the  garden,  grape  vines,  asparagus  beds,  and  re- 
pairs and  alterations  in  the  house,  and  everything  about  the  place. 

From  the  testimony  of  Miss  Nettie  Reynolds  (who  commenced  liv- 
ing m  the  Broola  family  about  March  34, 1884,  when  she  was  14  years 
of  age,  and  remained  there  24  years,  until  after  the  death  of  Garry 
Brodcs,  receiving  no  pay  exceptii^  her  board  and  education,  living 
expenses  and  some  spending  money)  it  appears  that  when  she  went 
to  live  in  the  family  Mr.  Brooks  was  77  years  old;  that  his  eyesight 
was  poor,  and  he  had  one  defective  eye ;  that  he  bathed  his  eyes  every 
day,  and  afterwards  every  night ;  he  did  not  read  very  much ;  he  read 
lines  in  coarse  print ;  he  did  not  read  evenings  at  all ;  he  was  inclined 
to  read  sermons  or  any  religious  items  in  papers,  and  the  Bible.  She 
states  that  he  would  read  the  headlines  in  papers  and  ask  her  to  read 
the  article.  He  did  not  read  his  own  correspondence.  During  the 
time  of  Miss  Reynolds*  residence  in  the  family,  he  never  went  out  of 
the  vicinity  of  Fairport  but  once,  an^  that  was  to  Charlotte,  to  stay 
overnight.    She  further  states: 

"He  did  not  discuss  matters  with  anybody.  His  general  topic  of  conversa- 
tion was  the  weather,  and  his  health,  and  how  they  were,  and  where  they 
were  living,  and  what  they  were  doing.  He  very  often  spoke  of  his  boyhood. 
He  talked  about  his  work  In  Ills  tailor  shop  when  be  was  a  jouDg  man  In 
Oonneetlcut  He  qwke  of  the  Episcopal  Church  choir  of  which  be  was  a 
member  In  Oonneetlcut;  and  he  used  to  recite  poetry  and  hymns  sometimes. 
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He  did  not  remouber  the  names  of  earl7  settlerg  of  the  town,  or  what  streets 
were  opmed  when  he  flrst  came  to  Falrport" 

She  further  says : 

"HlB  monory  was  very  poor  on  any  recent  date  or  any  occarrence  of  recent 
years." 

She  also  testified  that  he  felt  his  wife's  death  very  much  at  first,  but 
very  soon  seemed  to  get  over  it,  and  did  not  talk  about  it  at  all.  Her 
testimony  corroborates  that  of  the  other  young  woman  who  had  lived 
eight  years  in  the  house  relative  to  the  affectionate  regard  that  he  had 
for  his  daughters,  and  that  he  treated  J,  D.  Harris  and  Mr.  McCart- 
ney welt  when  they  came  there  to  family  dinners,  and  she  also  shows 
that  James  Harris  used  to  call  there,  and  was  welcome  until  after 
Lewis'  return  from  the  West.  She  also  states  that  Mrs.  Brooks  bought 
his  clothes,  and  that  she  never  knew  of  his  purchasing  any  of  these 
articles  of  clothing  for  himself.  In  talking  to  Mr.  Brooks  on  one  oc- 
casion, she  said  to  him: 

"Ton  dont  know  the  cost  or  valne  of  a  pocket  bandkerdiief,  do  you?" 

And  he  answered: 
"No ;  I  don't" 

The  evidence  in  this  case  clearly  shows  that  Mr.  Garry  Brooks  was 
a  pliable  man,  who  relied  upon  those  around  him  to  take  care  of  him 
and  of  his  business ;  that  he  initiated  nothing,  and  was  easily  led  to 
follow  a  plan  marked  out  or  suggested  for  him  to  follow,  by  his  wife 
while  she  was  living,  unwilling  to  exert  himself,  and  totally  inexpe- 
rienced in  business  matters.  Both  Garry  Brooks  and  his  wife  were  re- 
ligious people,  she,  however,  the  more  active  and  ardent;  and  she, 
appreciating  the  responsibility  that  people  of  means  owe  to  religious, 
charitable,  and  educational  interests,  sought  intelligently  to  have  some 
of  her  husband's  means  used  for  such  causes.  She  advised  and  in- 
duced Mr.  Brooks  to  aid  in  such  endeavors,  and  he  made  divers  gifts 
to  colleges,  and  one  of  $30,000  in  particular  to  Oberlin  College,  to  be 
paid  in  annual  installments  of  $5,000  each.  The  amount  paid  and 
pledged  during  the  lif^of  his  wife — that  is,  during  the  13  years  after 
he  became  possessed  of  his  fortune,  and  to  the  time  of  his  wife's  death 
— was  upwards  of  $40,000,  to  educational,  charitable,  and  religious 
purposes. 

In  1888  Garry  Brooks  made  a  will,  which  has  since  been  destroyed, 
but  the  evidence  herein  shows  that  it  was  executed  after  consultation 
with  Mrs.  Brooks  and  the  daughters,  Mr.  Harris,  Mr.  Yerkes,  an  at- 
torney in  Rochester,  and  Mr.  Horace  McGuire,  another  attorney  from 
Rochester,  who  drew  the  same  and  attended  the  execution  thereof  at 
the  residence  of  Mr.  Brooks,  in  the  presence  of  Mrs.  Brooks  and  one 
or  more  of  the  girls.  Lewis  was  at  this  time  in  Illinois.  By  the  terms 
of  this  will  it  appears  that  two  legacies  of  $3,000  each  were  given  to 
the  young  women  who  had  lived  in  and  been  as  members  of  the  family, 
Kate  Bardo  and  Nettie  Reynolds;  directions  given  to  pay  the  bal- 
ance of  the  Oberlin  gift,  in  case  not  paid  before;  use  of  the  Gates 
farm  to  Asher  Chauncey  and  wife  during  life ;  a  portion  of  the  prop- 
erty left  in  trust  for  use  of  wife  during  her  life,  with  remainder  over 
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to  the  three  children  share  and  share  alike;  and  balance  of  estate 
equally  divided  between  the  children.  What  was  the  exact  form  of  the 
will  is  not  certain ;  but  all  the  evidence  agrees  in  the  result  that  the 
property  was  equally  divided  between  the  three  children  after  the  death 
of  the  wife.  It  appears  that  Mrs.  Brooks  so  announced,  and  after  her 
death  Lewis  S.  Brooks  told  the  girls,  or  one  of  them,  that  the  property 
was  to  pass  equally.  At  the  time  of  making  this  will  testator  was  82 
years  of  age.  In  October,  1889,  Mrs.  Brooks  died  suddenly,  from  an 
attack  of  apoplexy,  at  the  age  of -67  years. 

In  1890  Lewis  S.  Brooks,  the  son  of  the  decedent,  returned  to 
Fairport  and  took  charge  of  his  father's  business.  Up  to  this  time 
the  relations  between  the  father  and  the  daughters  was  affectionate; 
the  daughters  and  son  being  treated  alike,  and  in  financial  matters 
treated  substantially  the  same,  the  accounts  kept  by  Mrs.  Brooks 
showing  the  amounts  advanced  to  each,  the  variation  in  amounts  be- 
ing small  taking  into  consideration  the  amounts  involved — someUiii^ 
in  the  neighborhood  of  $20,000  to  each.  Mr.  Brooks  also  treated  J. 
Darwin  Harris,  his  son-in-law,  and  Mr.  McCartney  (who  after  the 
death  of  the  husband  of  Mrs.  Saleno  in  1883  became  a  boarder  in 
Mrs.  Saleno's  family,  upon  the  suggestion  and  approval  of  Mrs. 
Brooks)  well  whenever  they  came  to  the  Brooks  household  to  family 
dinners  or  on  visits,  which  were  more  or  less  frequent;  the  annual 
Christmas  dinner  being  held  there  down  to  Christmas,  1892,  after 
which  they  were  discontinued.  At  the  time  of  the  death  of  Mrs. 
Brooks  good  will  and  fairness  appears  to  have  existed  and  been  main- 
tained in  the  management  of  the  affairs  of  Garry  Brooks,  and  all  of 
his  children  were  held  in  equal  regard,  and  all  were  expected  to  share 
equally  in  the  disposition  of  his  bounty,  as  all  substantially  had  been 
since  the  time  that  he  had  come  into  his  fortune. 

It  further  appears  that,  soon  after  the  death  of  Mrs.  Brooks,  Mr. 

Yerkes,  a  lawyer  and  friend  of  the  family,  who  had  been  consulted 

by  Garry  Brooks  and  the  family  at  the  time  of  the  making  of  the  will 

in  1888,  told  Garry  Brooks  that: 

"It  18  not  necessary  to  have  any  other  will  mad^  The  conditions  of  tlito 
will  coTcr  the  gronnd  for  the  future." 

Shortly  following  the  death  of  Mrs.  Brooks,  and  before  Christmas 
M  1889,  it  was  arranged  between  members  of  the  family  that  the 
son  Lewis  should  return  to  Fairport  and  take  charge  of  his  father's 
business  in  a  similar  way  as  his  mother  had  previously  done.  He  was 
to  live  on  the  property  owned  by  the  testator  on  South  Main  street, 
Fairport,  and  was  to  be  paid  an  allowance  of  $200  per  month  by  his 
father.  The  daughters  were  also  to  aid  in  maintaining  the  home 
of  the  decedent,  and  Mrs.  Saleno,  who  was  a  widow,  was  to  receive 
$100  per  month,  and  Mrs.  Harris,  whose  husband  was  living,  was  to 
receive  $60  per  month.  The  three  children  were  to  spend  alternate 
nights  at  the  testator's  home.  About  the  1st  of  January,  1890,  the 
son,  Lewis  *&  Srgoks,  did  return  to  Fairport  with  his  family,  moved 
into  the  house  on  South  Main  street,  and  assumed  the  management 
and  control  of  his  father's  estate,  and  no  person  other  than  Lewis, 
except  with  the  consent  or  acquiescence  of  Lewis,  had  anything  to 


Digitized  by  Google 


Sur.  a.) 


IN  BE  brooks'  will 


601 


do  with  the  testator's  business  interests  thereafter.  From  the  advent 
of  Lewis  S.  Brooks  into  the  management  of  his  father's  affairs,  a  per- 
ceptible change  in  the  attitude  of  Garry  Brooks  towards  religious, 
charitable,  and  educational  interests  appears.  From  that  time  to  the 
death  of  decedent,  the  payments,  aside  from  those  pledges  made  in 
the  lifetime  of  Mrs.  Brooks,  were  reduced  to  less  than  $300  in  any 
one  year,  and  were  entirely  disproportionate,  comparatively,  to  his 
former  habits  after  securing  his  fortune.* 

In  following  the  history  of  Garry  Brooks  and  his  affairs  under  the 
management  and  control  of  Lewis  S.  Brooks,  we  find  that  in  May, 
1891,  Mr.  Fairchild,  financial  secretary  of  Oberlin  College,  called 
on  Garry  Brooks,  and  called  his  attention  to  the  fact  that  two  of  the 
annual  installments  of  his  subscription  to  Oberlin  College,  aggregating 
$10,000,  were  overdue ;  that  is,  the  two  which  had  become  due  after 
the  death  of  Mrs.  Brooks.  Mr.  Brooks  replied  to  Mr.  Fairchild,  say- 
ing he  "supposed  it  had  been  paid."  "Otherwise,"  Mr.  Fairchild  says, 
"his  answer  was  not  definite;"  and  Mr.  Fairchild,  "went  over  the 
ground  again  with  him  more  particularly  and  carefully,  and  he  (Mr. 
Brooks)  said  that  he  supposed  it  was  taken  care  of;  that  he  would 
look  into  the  matter,  and  in  the  course  of  three  or  four  weeks  would 
send  the  money  to  me."  Not  hearing  for  some  six  months  fnmi  Mr. 
Brooks,  Mr.  Fairchild  returned  to  Fairport  and  again  called  on  Mr. 
Brooks.  This  was  in  November,  1891.  After  words  of  greeting  the 
witness  states: 

"I  then  approached  the  matter  of  the  subscriptlOD.  He  hedtated,  and  I 
went  over  the  matter  again  with  him,  and  he  said  he  did  not  recall  what  was 
said  on  the  former  visit." 

Mr.  Fairchild  then  explained  to  him  "how  he  and  his  wife  had 
joined  together  in  founding  this  professorship,  and  how  they  had 
paid  promptly  each  $5,000,  until  $15,000  had  been  paid,  and  how 
since  his  wife's  death  nothing  had  been  paid,  and  how  that  I  had 
called  in  the  spring  to  call  his  attention  to  it,  and,  not  hearing  from 
him,  I  had  called  again  on  the  matter.  The  only  reply  that  he  fair- 
ly made  was  that  his  son  was  having  charge  of  his  affairs,". at  which 
Mr.  Fairchild  said  to  Mr.  Brooks,  "I  will  call  upoil  your  son  and 
talk  the  matter  over  with  him,"  to  which  Mr.  Brooks  assented.  Mr. 
Fairchild  then  saw  Lewis,  and  told  him  that  he  wished  he  would  see 
his  father,  and  if  possible  get  clearly  before  his  father's  mind  the  sit- 
uation just  exactly  as  it  was,  and  thatr  if  then  his  father  made  any 
proposition  that  seemed  at  all  reasonable,  etc.,  he  would  be  back  in 
two  weeks  and  they  would  look  it  over.  Then  on  November  26, 1891, 
Lewis  S.  Brooks  wrote  to  Mr.  Fairchild  a  letter,  of  which  the  follow- 
ing is  a  copy : 

"Fairport,  Not.  26,  18»1. 
"President  J.  H.  Fairchild— Dear  Sir:  What  I  wish  Is  simply  this:  To  pasa 
the  Interest  wtlrely  to  make  the  first  fire  thousand  fall  due  In  1893,  the  next 
1894,  and  the  next  and  last  In  189S.  Owing  to  my  Income  being  greatly  re- 
duced, and  only  one-half  of  what  It  was,  and  some  of  the  roads  baring  passed 
their  dividends  entirely,  It  has  necessitated  my  aslclng  this  favor.  If  the' 
board  will  consider  this  request  favorablrt  it  will  enable  me  to  meet  mj  ob- 
ligations promptly,  end  greatly  oblige. 

"Beqiecttnll7>  Oany  Broom." 


Digitized  by 


G02 


120  NEW  TORS  8UPPLBHENT. 


(Sur.  Ct 


This  letter,  Exhibit  29  in  this  case,  is  in  Lewis'  handwriting,  and 
was  signed  by  Garry  Brooks.  The  statements  relative  to  the  af- 
fairs of  Garry  Brooks  set  forth  in  said  letter  were  not  true.  The 
purpose  of  writing  the  letter  was  to  save  interest  on  the  payments. 
This  incident  is  an  evidence  of  the  influence  that  Lewis  S.  Bnxdcs 
had  acquired,  even  in  1891,  over  his  father,  in  leading  him  to  sign 
a  false  statement.  In  1893,  after  arrangements  had  been  made  to 
have  Nettie  Reynolds  accompany  Mrs.  Saleno  and  others  to  the 
World's  Fair,  Lewis  commences  showing  his  antipathy  to  his  sister 
Emma  by  giving  the  money  which  Garry  furnished  for  Nettie  to  Mrs. 
Chadwick,  instead  of  Mrs.  Saleno.  This  was  a  small  affair,  but  it 
shows  the  signs  of  hostility.  In  May,  1891,  a  power  of  attorney  was 
given  to  Lewis  by  Garry,  giving  the  same  power  and  control  over 
the  property  of  the  testator  as  the  testator  might  or  could  have. 
There  is  no  evidence  that  this  was  ever  used  by  Lewis  S.  Brooks.  On 
May  20,  1891,  Lewis  S.  received  a  deed  from  his  father  of  the  prem- 
ises where  he  lived  on  South  Main  street,  Fairport,  which  cost  the 
testator,  including  improvements  and  additions,  about  $13,500.  From 
1890  to  1894  the  mortgages  on  the  farm  of  Lewis  S.  Erodes  in  Il- 
linois to  the  amount  of  $5,000  were  paid.  During  this  time  no  ad- 
vancements or  gifts  appear  to  have  been  made  to  the  daughters. 

It  appears  that  before  the  trip  to  the  World's  Fair  above  mentioned 
Lewis  is  shown  to  have  made  charges  to  his  father  against  Mr.  James 
Harris  relative  to  his  management  of  the  Lewis  Brooks  estate.  After 
the  Fair  he  made  charges  against  J.  Darwin  Harris,  husband  of  his 
sister  Fannie  L.  Harris,  involving  his  moral  character.  He  also  at- 
tacked the  character  of  Mr.  McCartney,  whom  he  understood  his 
sister  Emma  might  possibly  marry,  and  threatened  that  if  she  dared 
to  marry  Jim  McCartn^  he  would  see  that  she  was  cut  off  from  her 
father's  will.  No  good  can  come  from  repeating  the  stories  and  in- 
sinuations which  I^wis  retailed  to  his  father.  The  evidence  shows, 
however,  that  he  was  telling  things  about  the  daughters,  the  hus- 
band of  one  of  them  and  the  friend  of  the  other,  derogatory  to  them, 
and  the  testimony  of  Lewis  S.  himself,  while  not  entirely  in  accord 
with  the  testimony  of  some  of  the  other  witnesses,  is  to  a  great  ex- 
tent corroboratory  of  the  carrying  on  of  such  conversations  with  his 
father.  These  charges  have  been  proven  to  have  been  absolutely  false. 
It  conclusively  appears  from  the  evidence  that  these  attacks  and  (bar- 
ges of  Lewis,  related  to  his  father,  had  sc«ne  influence  on  him,  and 
Lewis  testified  that  the  condition  of  things  relative  to  Mrs.  Saleno 
and  Mr.  McCartney  concerning  which  he  and  his  father  had  talked 
made  his  father  sore,  and  that  his  father  threatened  to  cut  them  off 
because  of  the  condition  of  affairs  talked  over  between  them.  After 
having  the  family  affairs  wrongly  and  wrongfully  portrayed  and  re- 
hearsed by  him  before  his  father,  while  in  full  control  of  his  father's 
business,  without  consultation  with  other  members  of  the  family,  Lew- 
is S.  Brooks  takes  the  will  of  1888,  about  the  28th  of  February,  1894, 
and  with  prepared  instructions  signed  by  his  father  goes  to  the  of- 
fice of  William  F.  Cogswell,  one  of  the  leading  lawyers  of  Rochester 
at  that  time,  and  a  will  was  drawn.   Mr.  Cogswell  did  not  set  Garry 
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Brodcs  at  that  time.    No  criticism  can  be  made  of  Mr.  Cogswell  in  , 

this  matter,  or  in  the  subsequent  codicils  drawn  by  him,  as  Mr.  Cogs- 
well had  no  reason  to  believe  but  that  Lewis  S.  Brooks  was  carry-' 
ing  out  the  free  and  unrestrained  will  of  his  father.  Said  instru- 
ment, purporting  to  be  the  will  of  Garry  Brooks,  was  signed  by 
Garry  Brooks  on  the  28th  day  of  February,  1894,  at  his  residence, 
under  cover  of  darkness,  when  no  members  of  the  family  were  pres- 
ent except  the  old  man  and  Lewis.  Nettie  Reynolds,  the  housekeep- 
er, was  even  away.  Witnesses  were  brought  from  the  village,  who 
testified  to  the  execution  and  declaring  of  the  will,  but  add  no  light 
upon  the  transaction,  other  than  the  formal  fact  of  execution.  Mr. 
Cogswell  had  never  seen  Garry  Brooks — had  never  before  done  any 


This  will,  executed  on  the  28th  day  of  February,  1894,  provided 
that  his  wearing  apparel,  household  furniture,  and  household  effects 
be  divided  into  three  equal  parts  in  value,  and  gave  one  of  the  parts 
to  each  of  his  children.  He  bequeathed  $1,000  to  Kate  Barclo,  and  a 
similar  amount  to  Nettie  Reynolds.  He  gave  the  Rochester  Trust 
&  Safe  Deposit  Company  in  trust  800  shares  of  New  York  Central 
&  Hudson  River  Railroad  Company  stock  and  700  shares  of  Chicago, 
Burlington  &  Quincy  Railroad  Company  stock,  for  the  following  pur- 
poses: To  divide  the  said  stock  into  three  equal  parts,  and  to  pay 
the  income  of  one  of  the  parts  to  his  daughter  Fannie  Louise  Harris 
during  her  life,  and  in  case  of  her  death  before  the  death  of  the  other 
children,  Emma  and  Lewis,  then  to  pay  over  the  income  to  ^ma 
and  Lewis  in  equal  shares  until  one  of  them  died,  and  upon  the  death 
of  either  Emma  or  Lewis  to  divide  said  stock  so  bequeathed  to  the 
said  Fannie  Louise  Harris  into  as  many  parts  as  Lewis  should  leave 
children  and  deliver  said  stock  to  said  children  respectively.  The  will 
then  provides  that  the  income  from  another  of  said  parts  shall  be 
paid  to  his  daughter  Emma  J.  Saleno  during  her  life,  with  a  similar 
provision  in  case  she  should  die  before  the  death  of  her  sister  and 
brother,  as  in  the  preceding  clause,  and  substituting  Fannie  for  Em- 
ma, in  case  of  Emma's  death  before  Fannie  and  Lewis.  The  will 
further  directed  that  the  income  from  the  third  part  should  be  paid 
to  Lewis  S.  Brooks  during  his  lifetime,  and  upon  his  death,  if  he 
died  before  his  wife,  the  income  should  be  paid  to  his  wife,  and  upon 
her  death  should  be  divided  among  the  children  of  Lewis  S.  Brooks. 
The  balance  of  his  estate  was  devised  and  bequeathed  as  follows. 
One-third  of  the  real  and  personal  to  his  son  Lewis  S.  Brooks  ab- 
solutely. One-third  to  the  Rochester  Trust  &  Safe  Deposit  Company, 
to  pay  the  inomie  thereon  to  Fannie  I^ouise  Harris  until  the  death 
of  her  husband,  J.  Darwin  Harris.  In  case  she  survived  her  hus- 
band, then  she  was  to  have  one-third  absolutely ;  but  if  her  husband 
should  be  living  at  the  time  of  her  death,  then  the  one-third  was  to 
be  paid  over  to  Lewis  S.  Brooks,  or,  in  case  he  was  not  then  living, 
then  to  the  heirs  of  his  blood.  The  remaining  one-third  of  the  residue 
he  devised  and  bequeathed  in  trust  to  the  Rochester  Trust  &  Safe  De- 
posit Ccmipany,  with  directions  to  pay  the  income  thereon  to  his 
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daughter  Emma  J.  Saleno,  If  she  survived  James  McCartney,  then 
that  one-third  was  to  be  hers  absolutely.  If  she  died  prior  to  the 
death  of  James  McCartney,  that  one-third  was  to  be  transferred  to- 
his  son  Lewis  S.  Brooks,  or  in  case  he  should  not  be  living  at  that, 
time,  then  to  the  heirs  of  his  blood.  The  will  further  authorized  the 
Rochester  Trust  &  Safe  Deposit  Company  to  sell  and  dispose  of  the 
stocks  which  had  by  the  terms  of  the  will  been  bequeathed  to  it  in 
trust,  "with  the  consent  in  writing  of  my  son  Lewis  S.  Brooks,"  and 
to  invest  the  same  in  other  good  dividend  paying  stocks  or  in  mort- 
gages upon  real  estate. 

On  December  15,  1895,  an  alleged  codicil  is  prepared  under  instruc- 
tions alleged  to  have  been  sent  through  I^ewis  from  his  father  to  Mr. 
-Cogswell,  which  gave  Lewis  absolutely  the  farm  in  Gates,  valued  at 
about  $10,000.  Tnis  was  executed  at  night,  when  no  one  was  in  the 
house  except  Garry,  Lewis,  and  the  two  witnesses  brought  there  by 
Lewis.  On  December  24,  1897,  a  second  codicil  to  said  will  was  exe- 
cuted, which  required  the  daughters  of  the  testator  to  receive  their 
payments  from  the  trustee  under  the  will  personally,  and  not  by  check 
or  assignment.  Any  attempt  to  transfer  the  rights  to  such  moneys  by 
check  or  assignment  to  any  other  person  operated  to  defeat  the  right 
of  the  person  making  such  attempt.  It  also  provided  that,  in  case  any 
legatee  might  contest  said  will,  the  property  given  to  them  under  the 
terms  of  the  will  was  revoked,  and  the  property  otherwise  coming  to 
them  is  given  to  the  other  legatees.  This  codicil  was  executed  with 
the  same  secrecy  as  the  will  and  previous  codicil ;  no  one  being  in  the 
house  at  the  time,  except  Garry,  Lewis,  and  the  witnesses  brought  there 
by  Lewis.  Again  on  February  21,  1899,  the  third  alleged  codicil  is 
executed,  with  the  same  secrecy  and  by  similar  methods.  It  provided : 

"If  at  the  time  of  my  death  I  may  not  have  the  number  of  Bhares  of  stot^ 
of  the  two  companies  mentioned  In  the  fifth  paragraph  of  my  will,  the  de- 
ficiency of  said  shares  shall  be  made  up  In  money  at  the  par  of  said  stodts." 

From  the  time  Lewis  came  back  from  the  West  the  testator  never 
talked  of  his  business  with  his  daughters.  Generally  the  door  was 
shut  between  the  room  where  the  father  was  and  the  room  where  the 
other  members  of  the  household  were  when  Lewis  was  talkit^  busi- 
ness with  him  and  either  of  the  daughters  were  present  in  the  house. 
We  find  that  in  1891  the  testator's  memory  was  so  poor  that  he  did 
not  remember  and  could  not  understand  that  he  had  paid  to  Mrs.  Sa- 
leno a  note  of  $1,700,  although  0ie  note  was  in  his  possession,  and  to 
explain  this  matter  Mrs.  Saleno  wrote  a  letter  to  her  father,  showing 
that  the  note  had  been  paid  by  the  father,  and  adding  in  the  letter: 
"It  is  not  necessary  to  watch  Lew.  I  will  trust  him."  This  episode 
shows  deficiency  in  memory  of  the  old  gentleman  of  an  important  busi- 
ness transaction  with  his  daughter,  his  inability  to  readily  understand 
an  old  transaction  with  the  papers  in  his  possession,  his  unwillingness 
to  accept  Lewis'  statement  that  said  note  was  paid,  or  the  failure  to 
understand  the  statement,  and  his  confidence  in  Mrs.  Saleno,  and  also 
shows  the  confidence  and  trust  then  reposed  by  Mrs.  Saleno  in  Lewis. 
Frcffn  1890  to  1894  Lewis  S.  Brooks  falsely  attacked  religious,  chari- 
table) and  educational  institutions  which  formerly  had  been  the  objects- 
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of  his  father's  bounty.  Lewis  visited  his  father  daily,  generally  twice 
a  day,  and  had  complete  control  of  his  father's  business.  He  conferred 
with  his  father,  but  the  general  management  was  in  Lewis.  To  be 
sure,  there  is  some  evidence  of  Garry  revoking  or  rea>nsidering  some 
actions  of  Lewis  on  two  occasions;  but  the  only  evidence  of  them  is 
testimony  of  Lewis,  and  are  of  no  weight  to  show  any  regular  inde- 
pendent action  on  the  part  of  Carry.  The  very  makeup,  condition,  and 
conduct  of  Garry  from  the  time  of  his  wife's  death,  and  for  sometime 
"before,  negatives  any  such  independent  action  on  his  part. 

Now,  coming  to  the  provision  of  the  wills  and  codicils  themselves, 
the  will  and  two  of  the  codicils,  Nos.  1  and  2,  are  detrimental  to  the  in- 
terests of  the  daughters,  a  hardship  upon  them,  and  one  of  them,  the 
secpnd,  contains  a  drastic  provision  which  had  the  purpose  and  intent 
to  induce  them  to  submission  to  the  terms  of  the  will  and  codicils,  all 
of  which  did  not  provide  an  equal  division  of  testator's  property  be- 
tween his  children  in  accordance  with  his  fixed  purpose  formed  twfore 
the  death  of  his  wife,  and  that  continued  after  her  death,  as  appears 
by  his  acquiescence  therein  when  told  by  Mr.  Yerkes,  shortly  after 
the  death  of  Mrs.  Brooks,  that  the  will  was  all  right  for  all  time. 
Then  we  find  a  changed  purpose  and  plan,  purporting  to  be  developed 
"by  an  old  man,  weak  in  memory,  without  any  reason  appearing  for  it, 
except  through  the  influence  brought  upon  him  false  suggestions 
made  by  bis  son  Lewis  against  the  husDand  of  one  of  the  daughters ; 
false  statements  relating  to  business  transactions  of  said  daughter; 
■false  suggestions  to  the  father  by  said  son  against  the  other  daughter 
and  the  man  whom  she  desired  to  marry;  the  instruments  making 
such  change  prepared  through  the  intermediary  of  Lewis  S.  Brooks, 
the  son,  Uie  confidential  manager  of  testator;  the  conferring  with 
said  son's  attorn^,  with  said  attorney  having  no  opportunity  of  per- 
sonal converse  with  the  testator;  the  secrecy  with  which  all  the  in- 
struments were  executed;  the  aUaying  of  suspicion  by  Lewis  telling 
Mrs.  Saleno  that  the  property  would  be  equally  divided — all  these 
-things,  taking  into  consideration  the  inaction  of  the  testator,  as  clear- 
ly shown  herein,  his  susceptibility  to  being  led  by  Lewis,  even  to  the 
making  of  testamentary  provisions,  bring  this  case  under  the  cases  that 
require  the  proponent  to  show  that  such  instruments  are  the  free,  un- 
trjmmeled,  and  unrestrained  act  of  the  testator.  The  last  codicil  was 
a  matter  of  detail,  which,  in  the  judgment  of  the  court,  from  the  evi- 
dence of  the  character  of  the  testator,  would  never  have  been  thought 
of  by  him  but  for  the  efforts  and  influence  of  Lewis,  and  falls  under  the 
same  ban  as  the  others.  Lewis'  influence  over  his  father  and  his  avar- 
iciousness  relative  to  his  father's  estate  is  clearly  shown  by  a  large 
amount  of  property  having  passed  from  Garry  to  Lewis;  a  portion 
•of  it  being  claimed  as  a  gift  from  Garry  to  Lewis,  one  item,  amount- 
ing to  $100,000  of  bonds,  or  the  rights  thereto,  transferred  from  Gar- 
ry to  Lewis. 

The  fact  that  Garry  Brocks  allowed  six  years  to  intervene  between 
the  time  of  the  making  of  the  will  in  1888,  whjle  his  wife  was  alive, 
and  the  time  of  the  making  of  the  new  will,  taken  in  connection  with 
the  fact  that  it  was  about  a  year  or  less  before  the  making  of  the  new 
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will  that  it  appears  that  Lewis  was  poisoning  the  mind  of  his  father 
against  the  daughters  by  making  false  charges  against  the  daughters 
and  the  husband  of  one  and  Mr.  McCartney,  who  boarded  in  the  house 
of  the  other,  tends  to  establish  the  fact  that  it  was  not  Garry  Brooks, 
but  Lewis  Brooks,  who  desired  the  change  of  will,  and  that  it  was  the 
irffluence  thus  brought  to  bear  by  Lewis  that  led  to  the  making  and 
execution  of  the  will  of  1894.  The  further  fact  that  in  the  will  of 
1894  the  legacies  to  Kate  Barcio  and  Nettie  Reynolds  were  reduced  to 
$1,000  in  lieu  of  $3,000  in  the  previous  will,  when  no  reason  is  shown 
for  making  any  such  reduction,  considering  the  condition  of  the  prop- 
erty of  the  testator,  and  particularly  as  to  Nettie  Reynolds,  who  was 
still  faithfully  serving  the  old  gentleman,  and  caring  for  his  household 
and  himself,  shows  again  the  influence  of  Lewis,  whose  policy  appears 
to  have  been  to  cut  down  everything  going  to  any  member  of  the  fam- 
ily except  himself  and  his  own  immediate  family.  The  secreqr  with 
which  this  will  and  the  codicils  were  prepared  and  executed,  and  the 
evident  pains  taken  that  no  one  should  know  of  their  execution  except 
those  necessary  to  witness  the  same,  is  a  significant  matter  for  con- 
sideration in  studying  this  case. 
In  the  case  of  Mowry  v.  Silber,  2  Bradf,  Sur.  133,  the  court  said: 
"There  is  no  erldence  that  the  fact  of  Its  execution  was  known  to  any  mem- 
ber  of  the  family  until  after  Mr.  SUber's  Aeath.  If  the  will  was  made  by  Mr. 
Mowry'B  procuremait,  tbls  Is  not  siDgnlar ;  but  tbat  tbe  decedent  ahonld  not 
have  dlTnlged  it  is  more  remarkable.  *  *  *  An  old  man  of  decayed  mind, 
tbe  fatber  of  children  equally  the  Just  objects  of  his  bounty,  should  not  have 
been  permitted  to  perform  such  an  act  without  every  care  taken  to  Bbow  that 
it  was  blB  own  desire  and  not  another's  device.  His  children  should  have 
known  It  There  should  have  been  no  secrecy." 

In  the  proceeding  before  us  the  children  were  equally  entitled  to 
their  father's  bounty,  and  the  decedent  did  not  divulge  the  making  of 
the  new  will  to  the  children,  aside  from  the  one  that  was  connected  with 
the  preparation  of  the  will ;  and  that  child  sought  to  make  one  of  the 
daughters,  with  whom  he  had  conversation  relative  to  his  father's 
property,  believe  that  the  division  of  the  property  was  equal,  without 
even  intimating  that  any  new  will  had  been  drawn.  In  Tyler  v.  Gar- 
diner, 35  N.  Y.  569,  it  appears  that  the  testator  had  been  for  some 
time  under  the  controlling  influence  of  the  principal  beneficiary,  that 
she  had  acquired  an  unreasonable  prejudice  against  her  only  son,  that 
the  will  originated  with  the  chief  beneficiary,  who  engaged  fiie  couifsel 
who  drew  it  and  superintended  the  execution  of  it,  and  that  it  showed 
a  change  of  intention  from  that  indicated  by  previous  wills.  The 
court  says : 

"Tbe  will  was  made  by  tbe  testatrix  under  two  false  Impressions,  which 
went  to  the  very  root  of  Its  proviaions;  one  that  her  daughter  was  poor,  and 
the  other  that  her  son  was  faithless  and  dishonest,  and  tbat  he  had  purchased 
his  farm  with  her  money."  Page  593.  "It  Is  not  to  be  euppoaed  that  frand 
and  undue  Influence  are  ordinarily  susceptible  of  direct  proof.  Snlmcriblng 
witnesses  are  called  to  attest  the  execution  of  wills,  bat  not  tbe  antecedent 
agencies  by  whidi  they  are  procured.  The  purposes  to  be  served  are  such  as 
court  privacy  rath«r  than  publicity."  Page  C94.  "It  is  no  suffidoit  answer 
to  the  presumption  of  undue  influence,  which  results  from  tbe  undisputed 
facts,  that  tbe  testatrix  was  aware  of  the  contents  of  the  Instrument  and  as- 
sented to  all  Its  proviBloDS.  This  was  the  precise  purpose  wbi^  the  undue 
influence  was  ttnployed  to  accomidiab."  Page  599w 
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The  facts  in  the  case  at  bar  fall  almost  precisely  under  the  case  of 
Tyler  v.  Gardiner — false  impressions  given  to  the  testator^  which  im- 
pressions affected  the  testator,  which  caused  the  testator  to  make  a 
will  substantially  different  from  a  previous  will. 

Counsel  for  the  proponent  has  called  our  attention  to  the  fact  of 
the  exhibit  here,  signed  by  Garry  Brooks,  which  was  sent  to  William 
F.  Cogswell,  by  Garry,  through  Lewis,  containing  a  statement  or 
inventory  of  his  property,  on  July  31,  1903,  calling  attention  to  the 
fact  that  this  shows  capacity  and  understanding.  While  this  may 
show  sOTie  understanding  of  Garry  Brooks  as  to  what  property  he 
had  at  that  date,  and  while  it  may  further  show  that  he  was  satisfied 
with  the  condition  of  his  affairs  as  of  that  date,  as  shown  by  said 
statement,  it  does  not  in  the  least  show,  or  tend  to  show,  the  free  or 
unrestrained  act  of  the  testator  in  the  making  of  his  will  and  codicils. 
The  same  influence  that  directed  and  brought  to  pass  the  execution 
of  the  will  and  codicils  prepared  the  statement,  ^nd,  whether  true 
or  false,  might  equally  well  have  secured  the  signing  of  the  state- 
ment, the  same  as  he  did  years  before  secure  the  signing  of  a  false 
statement  in  the  letter  to  President  Fairchild.  All  that  can  be  said 
of  that  statement,  if  Garry  Brodcs  understood  it  when  he  signed  it, 
is  that  he  was  satisfied  with  the  management  of  Lewis  relative  to 
the  handling  of  his  property,  and,  aside  from  the  question  of  undue 
influence,  was  an  acknowledgment  of  the  amount  of  his  property  as 
understood  by  himself.  The  court  is  of  the  opinion  that  Garry  Brooks 
never  would  have  prepared,  or  had  prepared,  or  signed,  such  a  state- 
ment at  the  time  that  he  did,  except  through  the  intimation  and  de- 
sire, request,  and  planning,  of  Lewis  S.  Brooks,  or  some  other  person 
who  might  have  been  at  that  time  in  equal  control  and  influence  over 
him. 

"While  fraud  Is  never  presnmed,  and  must  be  established  eridence,  It 
Is  estahllabed  when  facts  are  proved  from  which  it  results  as  a  necessary 
Inference ;  aud,  when  such  evidence  is  furnished,  the  burden  of  repelling  the 
presumption  wbl<^  arises  Is  upon  the  party  who  Is  charged  with  the  fraud." 
Forman  v.  Smltb,  T  Lans.  44S,  4^ 

In  Swenarton  v.  Hancock,  9  Abb.  N.  C.  326,  the  court  says,  at  page 
363: 

"It  is  not  lndi^>en8able  that  the  precise  time  of  practicing  the  Imposition, 
exerting  the  coercion,  or  committing  the  fraud  should  be  proved.  If  the  cir- 
cumstances attending  the  act  raised  a  l^itimate  presumption  of  fraud,  it  is 
proper  bo  to  find  in  the  absence  of  snfllclent  information ;  for  It  is  rarely  the 
case  that  direct  evidence  can  be  famished  that  undue  Influence  has  been  ex- 
ercised over  the  mind  of  a  testator  In  the  execution  of  a  testamentary  instru- 
moit.  The  act  is  wbat  la  seen  and  tangible,  while  the  moving  and  approxi- 
mate motive  and  cause  may  be  subtle  and  altogetlier  bidden." 

In  RoHwagen  v.  Rollwagen,  63  N.  Y.  504,  at  page  519,  Judge  Earl 

in  his  opinion  says: 

"But  the  influence  exercised  over  a  testator,  which  the  law  regards  as  un- 
due or  illegal,  must  be  rach  as  to  destroy  his  free  agency;'  bu^  no  matter 
how  little  the  Influence,  If  the  free  agency  Is  destroyed,  it  vitiates  ttae  act 
wblcb  Is  the  result  of  It  *  *  *  The  undue  inflorace  Is  not  often  the  sub- 
ject of  direct  proof.  It  can  be  shown  by  all  the  facts  and  circumstances  sur^ 
roiuidliig  the  testator,  tbe  nature  ot  the  will,  bis  family  relations,  the  con* 
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dltlm  of  blB  health  and  mind,  his  d^wndoicT  npon  and  sobjectlon  to  the  con- 
trd  of  the  person  snppoaed  to  hare  wielded  the  Inflnencei,  the  opptntnnltr 
and  disposition  <tf  the  prason  to  wield  It,  and  the  acts  and  declarati<H»  of 
such  penoD." 

The  propositions  set  forth  in  the  three  foregoing  cases  apply  to 
this  proceeding,  and  sustain  the  view  of  this  court  as  to  the  proper 
decision  in  the  case  before  us.  We  are  of  the  opinion  that,  although 
Gan7  Brooks  was  old  and  feeble  and  more  or  less  weak  in  mind  and 
memory  from  1891  to  the  time  of  his  death,  yet,  in  the  contemplati(»i 
of  the  statute,  he  was  of  sound  mind  and  memory  and  capable  under 
proper  and  free  conditions  and  surroundings  to  execute  a  last  will 
and  testament.  We  are  of  the  opinion,  however,  that  he  was  suscep- 
tible to  influence;  that  he  was  unduly  influenced  by  Lewis  S.  Brooks, 
both  by  charges  made  against  Mr.  J.  Darwin  Harris,  the  husband  of 
his  daughter  Fannie,  and  charges  made  against  Mr.  McCartney,  whom 
his  daughter  Emma  desired  to  marry;  that  he  Was  farther  unduly  in- 
fluenced by  Lewis  by  false  suggestions  and  insinuations  made  against 
both  Mrs.  Harris  and  Mrs.  Saleno ;  that  those  suggestions  influenced 
the  old  gentleman  in  the  making  of  his  will  and  codicils  thereto,  and 
that  the  will  and  codicils  thereto  made  were  detrimental  to  the  inter- 
ests of  said  two  daughters ;  that  said  influence  exerted  upon  the  said 
testator  by  Lewis  was  a  fraud  perpetrated  on  said  Garry  Brooks  and 
upon  said  two  sisters ;  and  that  proponents  have  failed  to  satisfy  the 
judicial  mind  of  this  court  that  such  wiU  and  codicils  were  the  free 
and  unrestrained  act  of  the  testator. 

In  recapitulation,  I  End  that  ^e  testator  died  at  Fairport,  in  the 
county  of  Monroe,  and  state  of  New  York,  on  the  S4th  day  of  Decem- 
ber, 1907,  leaving  a  last  will  and  testament  and  tliree  codicils  there- 
to, oifered  for  probate  herein,  duly  executed  in  the  presence  of  two 
witnesses,  and  declared  to  said  witnesses  as  his  last  will  and  testa- 
ment and  codicils,  respectively,  and  signed  by  said  witnesses  respec- 
tively in  the  presence  of  the  testator;  that  at  the  time  of  making  said 
will  and  codicils  the  testator  was  of  sound  mind  and  memory  and  capa- 
ble of  making  a  will ;  that  said  will  and.  codicils  were  not  the  free  and 
unresti'ained  act  of  the  testator,  but  were  executed  through  the  fraud 
and  undue  influence  of  Lewis  S.  Brooks,  practiced  npcm  Garry  Brooks, 
the  decedent,  in  procuring  the  making  and  execution  thereof. 

I  find  as  conclusions  of  law :  That  the  said  will  and  three  codicils 
thereto,  offered  for  probate  herein,  is  not  the  last  will  and  testament 
of  the  said  testator,  and  should  be  denied  probate.  Costs  and  dis- 
bursements are  allowed  to  the  trustee  named  in  said  will,  and  costs 
and  disbursements  to  each  of  the  contestants  who  have  appeared 
herein,  and  allowance  and  disbursements  to  the  special  guardian  ap- 
pointed for  the  infants  herein,  payable  out  of  the  estate,  and  to  be 
taxed  and  allowed  upon  the  settlement  of  the  findings  herein,  togeth- 
er with  a  further  allowance  to  the  special  guardian,  payable  out  of 
the  share  of  tne  infants  represented  by  said  special  guardian  in  said 
estate,  to  be  fixed  at  the  same  time. 

Let  findings  be  settled,  according  to  the  foregoing  decision,  upon 
five  days'  notice,  and  decree  entered  thereon,  with  costs  and  allow- 
ances as  hereinafter  taxed  or  allowed,  as  above  directed. 


Digitized  by  Google 


Sup.  Ct) 


TEBUINAL  BANK  Y.  DUBBOXT. 


609 


TERMINAL  BANE  t.  DTTBBOFF  et  at 
(Snpreme  Gonrt^  E^ieclal  Tenn,  Kings  Cbunty.    Jftnnary  10;  1910.) 

1.  nsvBT  (I  S7*)— GonnssioiT  to  Aobht. 

A  borrower  conaolted  an  attorney,  who  was  the  rice  president  of  a  trnat 
company  and  the  president  of  a  bank,  end  solicited  him  to  secure  a  loan 
for  a  bonus.  The  attorney  obtained  the  money  from  th&.bank  and  the 
borrower  executed  a  bond  and  mortgage  therefor.  There  was  nothing  to 
show  that  the  attorney  acted  as  an  officer  of  the  bank,  or  that  the  bank 
had  any  knowledge  ot  the  agreement  as  to  the  iKmuB,  or  that  It  ever  re* 
crived  any  part  thereof.  The  borrower  paid  the  bonus  to  the  attwn^. 
Beld,  that  the  loan  was  not  tainted  with  usury. 

[Ed.  Note.— For  otta»  cases,  see  Usury,  Gent  Dig.  H  12%  128^  128;  Dec. 
Dig.  I  57*] 

2.  Uburt  (I  57*)— ComiBsioH  or  Aasnrs. 

The  fact  that  a  bommw  paid  an  attorney  a  bonus  for  procuring  a  Icwn 
from  another  does  not  make  the  transaction  usurious. 

[Ed.  Note.— Fot  other  cases,  see  Usury,  Cent  Dig.  U  122, 128,  12D;  Dec. 
Dig.  I  67.*] 

8.  UsuBT  (1 180*)— DEraNBs— Pabft  ElmrrLED  to  Bazbb. 

A  grantee  of  land  subject  to  a  mortgage  to  secure  a  debt  cannot  raise 
tlie  defeiue  of  usury,  which  is  personal  to  the  borrower. 
[Ed.  Note.— For  otiier  casesr  see  Usury,  OeaL  Dig.  U  886-391 ;  Dec:  Dig. 

« 18a*] 

4.  Barks  and  Bahkino  (|  181*)— Loars— Usnar— BDnor— STATDna. 

Under  Banking  Iaw  (Conaot.  Laws,  c  2)  1  74,  providing  that  a  bank  re- 
c^vlng  ilsnrlous  Interest  shall  forfeit  the  entire  interest,  and  the  persm 
paying  the  same  may  recover  twice  the  amount  of  interest  paid,  the  rem- 
edy where  a  bank  exacts  usurtous  interest  Is  by  a  separate  action,  and  not 
by  setting  np  the  matter  as  a  defense  or  counterclaim  In  an  action  on  the 
debt 

[Ed.  Note. — For  other  cases,  see  Banks  and  Bankli^,  Dec  Dig.  {  181.*] 

Action  by  the  Terminal  Bank  against  Abrabapi  Dubroff  and  others. 
Judgment  for  plaintiff. 

Hirsch  &  Rasquin,  for  plaintiff. 
Isaac  N.  Miller,  for  defendants. 

CRANE,  J.  Considering  the  very  apparent  mistake,  if  not  false- 
hood, of  the  defendant  Dubroflf  in  denying  having  sent  the  letter  ex- 
hibits, I  am  forced  to  discredit  his  improbable  testimony  and  to  acc^t 
the  version  of  the  transaction  given  by  Mr.  Reid  and  Mr.  Frost,  the 
cashier  of  the  Terminal  Bank. 

Willard  P.  Reid,  in  April  of  1907,  was  a  practicing  attorney  at  law, 
vice  president  of  the  Williamsburgh  Trust  Company,  and  president  of 
the  Terminal  Bank.  To  him  personally  Abraham  Dubroff  applied  for 
a  second  mortgage  of  $6,000  on  certain  buildings  which  he  was  erect- 
ing and  which  were  then  unfinished.  The  need  for  this  money  to  com-  , 
plete  the  work  was  very  pressing.  He  saw  Mr.  Reid  at  the  office  of 
the  Williamsburgh  Trust  Con^ny,  not  at  the  offices  of  the  Terminal 
Bank,  and  ofFer^  to  give  him  a  bonus  of  $600  if  he  obtained  this  sec- 
ond mortgage  loan  of  $6,000.   After  trying  elsewhere,  Reid  informed 
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Dubroff  that  he  would  try  to  obtain  the  money  from  the  Terminal 
Bank,  and  on  the  24th  day  of  April,  1907,  did  receive  the  cashier's 
check  of  the  Terminal  Bank  for  $6,000,  drawn  "to  the  order  of  W. 
P.  Reid,  trustee  for  L.  Harry  Fisher."  Of  this  money  Willard  P. 
Reid,  attorney,  gave  his  check  on  the  Williamsburgh  Trust  Company 
to  Abraham  Dubroff  for  $5,450,  and  received  the  bond  and  mortgage 
in  question,  and  also  a  note  to  the  Terminal  Bank  for  $6,000,  which  in- 
debtedness the  bond  and  mortgage  was  to  secure.  It  was  understood 
between  Reid  and  DubrofE  at  the  time  that  for  banking  purposes  the 
bond  and  mortgage  should  run  to  a  dummy  named  L.  Harry  Fisher, 
a  clerk,  who  would  immediately  assign  them  to  the  bank,  all  of  which 
was  done.  The  $6,000  was  loaned  by  the  bank,  and  a  note  therefor 
made  by  Dubroff,  and  a  bond  and  mortgage  given  and  executed  for 
its  benefit  in  the  name  of  L.  Harry  Fisher.  The  commission  of  $600 
which  Reid  was  to  receive  for  procuring  tiie  loan  was  reduced  to  $550, 
which  he  kept,  paying  out  of  it  the  mortgage  tax  of  $32.50. 

There  is  no  evidence  that  Reid  acted  in  this  transaction  as  an  offi- 
cer of  the  Terminal  Bank,  or  that  the  latter  had  any  knowledge  of  the 
agreement  between  him  and  Dubroff  regarding  the  commission,  or 
that  the  bank  ever  received  any  part  thereof.  In  order  to  establish  the 
defense  of  usury,  it  must  be  shown  that  the  plaintiff  had  knowledge 
of  the  usury  and  that  it  was  taken  with  its  consent  Philips  v.  Mac- 
kellar,  92  N.  Y.  36;  Dilmars  v.  Sackett,  92  Hun,  381,  36  N.  Y. 
Supp.  690.  Upon  the  trial  I  questioned  Mr.  Reid  regarding  the  dis- 
position of  the  $550,  but  the  line  of  examination  thus  suggested  was 
not  followed  up  by  defendant's  counsel,  nor  were  the  boolra  of  the 
bank  produced  for  examination.  There  is,  therefore,  no  evidence 
offered  by  the  defendant  that  the  bank  received  any  part  of  the  com- 
mission. It  was  perfectly  legal  to  pay  Mr.  Reid,  the  attorney,  $550 
as  a  bonus  for  procuring  the  loan,  and  does  not  make  the  transaction 
usurious.  Guardian  Mutual  Life  Insurance  Company  v.  Kasha w,  66 
N.  Y.  544. 

Even  if  the  loan  were  usurious  as  to  the  Terminal  Bank,  the  defense 
cannot  be  pressed  in  this  case,  for  the  reason  that  Dubroff  and  his  wife 
conveyed  away  the  property  to  other  defendants  subject  to  this  mort- 
gage. The  grantees  cannot  raise  the  defense  of  usury,  which  Is  per- 
sonal to  the  borrower.  De  Wolf  v.  Johnson,  10  Wheat.  392,  6  L.  Ed. 
343 ;  Sands  v.  Church,  6  N.  Y.  351 ;  Cottle  v.  County  of  Erie.  57  App. 
Div.  449,  67  N.  Y.  Supp.  996 ;  Freeman  v.  Auld,  44  N.  Y.  53. 

Again,  under  section  74  of  the  banking  law  (Consol.  Laws,  c  2), 
knowingly  taking  or  receiving  a  greater  rate  of  interest  than  6  per 
cent,  by  a  bank  shall  be  held  a  forfeiture  of  the  entire  interest  which 
the  evidence  of  debt  carries  with  it,  and  the  person  paying  the  same 
may  recover  twice  the  amount  of  the  interest  thus  paid.  This  statute 
applies  to  the  securities  in  question.  Schlesinger  v.  Gilhooly,  189  N. 
Y.  1,  81  N.  E.  619.  The  remedy,  it  has  been  held,  where  the  bank 
has  exacted  usurious  interest,  is  to  recover  the  amount  in  a  separate 
action,  and  not  by  setting  up  the  matter  as  a  defense  or  counterclaim. 
Caponigri  v.  Altieri,  166  N.  Y.  255,  59  N.  E.  87.  The  case  of  Schles- 
inger V.  Lehmaier,  191  N.  Y.  69,  83  N.  E.  657,  16  L.  R.  A.  (N.  S.) 
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626,  123  Am.  St.  Rep.  691,  is  applicable  where  the  note  was  procured 
fr<»n  third' parties  with  knowledge  that  it  was  void  for  usury,  but  is 

not  applicable  to  loans  made  directly  by  the  bank  to  the  borrower  as 
in  this  case.  It  is  conceded  that  Fisher  was  a  mere  dummy  and 
advanced  no  money. 

The  above  conclusions  entitle  the  plaintiff  to  judgment,  which  is 
hereby  awarded. 


In  re  CITT  OF  BUFFALa 
(Supreme  Court,  Special  Term,  Erie  County.   January.  1910.) 

1.  EUsEUEiras  (I  14*)— Rebebvations. 

A  right  of  way  cannot  as  a  general  rule  be  reserved  to  a  stranger. 
[Ed.  Not&— F(ff  otber  cases,  see  Easements,  Cent  TUg-  %       Dec.  Die. 
I14.*] 

2.  EiSEjfienTS  (|  44*)~Bight  of  Wat. 

lu  determining  the  width  of  a  way,  tbe  grant  thereof  will  be  construed 
with  referenoe  to  the  place  in  which  the  way  Is  granted  and  the  circum- 
stances under  which  the  grant  was  made,  and,  where  a  way  is  granted 
over  a  piece  of  land  of  a  stated  width,  it  will  depend  on  the  circumstan- 
ces whether  the  reference  Is  to  tbe  width  of  the  way,  or  Is  merely  de- 
scriptive of  the  laud  over  which  the  grantee  may  have  a  reasonably  nec- 
essary way. 

[Ed.  Note.— For  otber  cases,  see  Easements,  Cent  Dig.  {  89 ;  Dec,  Dig. 
i  44.*] 

8.  Deeds  (%  90*) — Constbuction— Intention  op  Paktiss. 

In  construing  a  grant  to  ascertttln  the  Intention  of  the  parties,  in  case 
of  donbt  the  grant  will  be  taken  most  strongly  against  the  grantor. 

[Ed.  Mot&— For  other  cases,  see  Deeds,  Cmt  Dig.  f  280 ;  Dec.  Dig.  | 
9a*] 

4.  EASXunrrs  (I  44*)— Right  of  Wat— Constbuctioh. 

A  conv^ance  of  land  to  a  grantee,  together  with  a  right  of  way  orer 
a  strip  62%  links  wide,  extending  to  a  road,  and  a  conveyance  to  a  third 
person  substantially  contemporaneous,  subject  to  the  right  of  way  for  the 
nse  of  the  grantee,  "being  a  strip  of  land  02%  links  wide,"  merely  mean 
a  right  of  way  orer  the  strip  generally,  and  not  a  right  of  way  62%  links 
wide; 

[Ed.  Note.^For  other  cases,  see  Easements,  Cent  Dig.  |  99  Dec.  Dig. 
I  44.*] 

5,  Easements  (|  36*) — Riqiit  or  Wat— Abandonment— Bvidehci. 

Evidence  hel4  to  show  that  the  right  of  a  private  way  was  abandoned 
by  nonuser. 

[Ed.  Notek— F<»  other  cases,  see  Easements,  Cent  Dig.  H  77,  93 :  Dec 
Dig.  i  86.*] 

8,  EASEXKIIIB  a  30*) — ^ABAKDONUKNI^NOirCBia. 

An  easnnent  acquired  by  grant  may  be  extinguished  by  abandonment 
by  nonuser  for  20  years  under  circumstances  showing  an  intention  to  sur- 
render the  easemeot. 

[Ed.  Note.— For  other  cases,  see  Easements,  Cent  Dig.  H  T7-T9 ;  Dee. 
Dig.  I  30.*] 

7.  Easements  ({  86*) — Abandonment— Nonttsbb. 

The  question  of  Intention  to  abandon  an  easement  acquired  by  grant 
Is  one  of  fact  ascertainable  from  tbe  dicumstances  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Btosementa,  Oent  Dig.  H  77,  78,  93; 
Dec.  Dig.  1  36.*] 
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&  BiniTEirr  Doiunr  ($  188*) — Ooupensatioit. 

Wbere  land  on  wbl<dt  a  building  Is  erected  la  taken  by  a  dtj  for  street 
purposes,  rendering  It  necessary  to  either  destroy  the  entire  building  or 
move  It  a  apedfled  distance  and  reidace  the  cellar  thereof,  the  owner  Is 
mtltled  to  compensation  based  on  the  value  of  the  bnlldlng  aa  real  estate ; 
it  not  aKMMbic  that  It  was  erected  In  bad  folth  to  enhance  the  damages. 

[Bd.  Note.— For  other  cases,  see  Eminent  DMnaln,  GeuL  Dig.  |  SSSi 
Dec.  Dig.  1 1S3.*] 

9,  KHznsNT  Doxun  d'  18^) — CoicnNSATioir. 

Wbere  a  portion  of  a  bnlldlng  Is  taken  for  a  public  use,  the  measure 
of  damages  to  the  building  Is  the  difference  between  the  Talne  of  it  as  It 
stood  before  and  the  value  of  the  ranalnlng  portion  after  the  taking. 

[Ed.  Note.— For  other  cases,  see  Eminent  Domain,  Gent  Dig.  tt  83% 
864;  Dec.  Dig.  im*] 

Application  by  the  City  of  Buffalo  to  acquire  lands  in  fee  simple 
for  iht  purpose  of  widening  Grider  street  between  Delavan  avenue  and 
Kensington  avenue.  On  motion  to  confirm  report  of  commissioners  of 
appraisal.  Report  set  aside,  and  a  rehearing  directed  before  the  same 

commissioners. 

Louis  W.  Desbecker,  Corp.  Counsel,  and  William  B.  Fiye,  Asst. 
Corp.  Counsel,  for  city  of  Buffalo. 
Coatsworth,  Diebold  &  Kraft,  for  Charles  W.  West 
Robert  F.  Schelling,  for  Ziegele  Brewing  Company. 

MARCUS,  J.  This  is  a  motion  by  the  corporation  counsel  of  the 
city  of  Buffalo  to  confirm  a  report  of  commissioners  of  appraisal  here- 
tofore appointed  to  ascertain  the  damage  in  a  proceeding  by  the  city 
of  Buffalo  to  acquire  certain  lands  for  the  widening  of  Gnder  street. 

The  ccvnmissioners  their  report  have  determined  that  Charles  W. 
West,  individually  and  as  trustee,  is  the  owner  of  a  right  of  way  over 
the  intervening  premises  of  the  west  side  of  Grider  street  between  the 
property  of  which  Charles  W.  West  was  the  owner  at  the  time  of  his 
decease  and  Delavan  avenue.  The  city  of  Buffalo  took  lOy^  feet  in 
this  proceeding  from  the  lands  abutting  on  the  westerly  side  of  Grider 
street  affected  by  this  right  of  way,  and  the  commissioners  of  appraisal 
have  determined  that  the  damages  for  this  portion  of  the  property 
shall  be  divided  between  the  owner  of  the  right  of  wa^  and  the  own- 
ers of  the  fee  subject  to  the  right  of  way  in  l£e  proportion  of  one-half 
to  two-thirds,  and  have  made  their  awards  accordingly.  That  is  to 
say,  they  have  awarded  to  Charles  W.  West,  individually  and  as  trus- 
tee, the  sum  of  $391.17  as  his  proportionate  share  of  the  damages  for 
the  1014-foot  strip  taken  from  the  right  of  way,  and  have  allowed  to 
the  respective  owners  the  sum  of  $782,34  for  their  share  thereof. 

The  Zeigele  Brewing  Ccmipany,  which  owns  premises  at  the  north- 
west comer  of  Grider  street  and  Delavan  avenue,  having  a  frontage  of 
60  feet  on  Delavan  avenue  and  a  dq>th  of  103  feet  on  Grider  street, 
object  to  the  confirmation  of  the  report  because  it  failed  to  receive  an 
award  for  its  building,  which  is  about  28  by  71  feet — S^^-story  frame, 
with  a  cellar  28  by  43  feet  under  it.  The  building  was  erected  shortly 
after  its  purchase  at  a  cost  of  $9,676,  which,  togtiher  with  the  land 
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and  building,  amounts  to  $11,026.  The  amount  awarded  in  the  pro- 
ceeding to  the  brewing  company  was  $142.33.  It  is  necessary  either  to 
destroy  the  entire  building  or  move  it  10^  feet  to  the  west,  repla- 
cing the  cellar.  For  this  the  commission  gave  as  total  damages  to  this 
parcel  $213.50  and  divided  the  amount  two-thirds  to  the  brewing  com- 
pany and  one-third  to  Charles  W.  West  by  reason  of  West's  claim  of 
a  right  of  way  over  the  premises  or  land  taken.  The  ccmunissioners 
made  the  award  upon  the  theory  that  Charles  W.  West  had  a  right  of 
vray  over  the  parcels  of  land  taken,  and  for  that  reason  neither  the 
Ziegele  Brewing  Company  nor  the  owners  of  the  other  parcels  were 
entitled  to  full  compensation  for  their  respective  parcels  independent 
of  the  servitude,  nor  was  the  Ziegele  Company  entitled  to  any  dam- 
ages on  account  of  buildings  or  expense  of  removal  of  same. 

It  appears  that  in  1847  Bersch  conveyed  to  Frick  "together  with  a 
right  ox  way  over  a  strip  of  land  62^  links  wide  bounding  on  the  east- 
erly line  of  said  lot  No.  11  and  extending  from  the  southeasterly  cor- 
ner of  the  premises  above  conveyed  to  the  Grider  Road"  (now  Delavan 
avenue).  About  the  same  time  he  conveyed  to  Werle  the  southerly 
parcel,  "subject  to  a  road  or  right  of  way  for  the  use  of  John  Frick, 
his  heirs  and  assigns  forever,  extending  from  the  southeasterly  corner 
of  said  Fridc's  land  to  the  Grider  Road,  bein|f  a  strip  of  land  62^^ 
links  wide  bounding  on  the  easterly  line  of  said  lot  No.  11."  These 
conveyances  were  made  in  pursuance  of  a  partition  agreement.  In 
1847  or  1848  Wolfer  became  the  owner  of  bodi  parcels,  whereupcm  the 
right  of  way  became  merged  and  extinguished.  By  deed  dated  in  Jan- 
uary, 1854,  and  recorded  the  following  month,  he  conveyed  the  Werle 
parcel  to  Aaron  Rumsey  and  inserted  in  the  deed  the  clause  contained 
in  the  deed  from  Bersch  to  Werle  and  quoted  above.  It  yrill  be  no- 
ticed that  the  clause  purports  to  reserve  a  right  of  way  for  the  use  of 
Frick,  his  heirs  and  assigns,  who  had  theretofore  parted  with  all  his 
interest  to  Wolfert.  The  general  rule  is  that  a  right  of  way  cannot  be 
reserved  to  a  stranger.  Bridger  v.  Pierson,  45  N.  Y.  603 ;  Hinckel  v. 
Stevens,  165  N.  Y.  171-175,  58  N.  £.  879.  Obviously  the  purpose  was 
to  reserve  a  right  of  way  for  the  benefit  of  Wolfer  himself  as  the  then 
owner  of  the  Frick  parcel.  Subsequently,  by  deed  dated  and  recorded 
in  April,  1864,  Wolfer  conveyed  the  Frick  parcel  to  Atkins  &  MuUi- 
gan,  with  the  clause  "together  with  a  right  of  way  over  a  strip  of 
land,"  etc.  The  Frick  parcel  and  right  of  way  were  conveyed  by  the 
same  description  to  various  grantees  until  1864,  when  West  became  the 
owner  of  it.  The  Werle  or  Rumsey  parcel  was  subsequently  conveyed 
to  various  grantees  "subject  to  a  road  or  right  of  way,"  etc,  as  above. 

At  the  time  o'f  the  conveyances  by  Bersch  in  1847,  there  was  no  way 
or  road  whereby  Frick  could  reach  the  old  Qrider  Road  without  cross- 
ing the  land  of'^  Werle.  Though  a  right  of  way  by  necessity  arose,  it 
was  deemed  advisable  to  make  express  provision  for  it  in  the  deeds  to 
locate  and  define  it.  But  in  1854  conditions  had  changed.  It  is  said 
that  portion  of  the  strip  of  land  which  lies  within  the  present  bounds 
of  Grider  street  has  been  used  first  as  a  private  way,  and  since  about 
1849  as  a  public  roadwav;  that  in  1848  Wolfer  gave  to  the  commis- 
sioners of  highways  a  release  of  all  damages  on  account  of  the  taking 
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of  about  25  feet  of  his  land  for  a  highway,  and  yet,  notwithstanding 
the  substantial  changes  in  conditions,  Wolfer,  when  he  came  to  make 
his  conveyances  of  the  Frick  and  Werle  parcels,  inserted  in  them  the 
clauses  contained  in  the  former  deeds  as  mentioned  above.  By  these 
provisions  he  purports  to  create  a  private  right  of  way  in  an  existing 
public  highway. 

In  determining  the  width  of  a  way»  a  grant  will  be  construed  with 
reference  to  the  place  in  which  the  way  is  granted  and  the  circumstan- 
ces under  which  the  grant  was  made*  Thus,  where  a  way  is  granted 
over  a  piece  of  land  of  a  certain  stated  width,  it  will  depend  upon  the 
circumstances  of  the  case  whether  the  reference  is  to  the  width  of  the 
way,  or  is  merely  descriptive  of  the  property  over  which  the  grantee 
may  have  such  a  way  as  may  be  reasonably  necessary.  14  Cyc.  1202. 
The  extent  of  the  rights  acquired  must  therefore  depend  upon  the  con- 
struction placed  upon  the  terms  of  the  grant,  and,  in  construing  such 
instruments,  the  court  will  look  to  the  circumstances  attending  the 
transaction,  the  situation  of  the  parties,  and  the  state  of  the  thing 
granted  to  ascertain  the  intention  of  the  parties.  In  cases  of  doubt  the 
grant  must  be  taken  most  strongly  against  the  grantor.  Id.  1201, 
1204 ;  23  A.  &  Eng.  Encyc.  of  Law,  24. 

In  Tudor  Ice  Company  v.  Cunningham,  8  Allen  (Mass.)  139,  the 
court  after  stating  that  the  grant  was  not  of  a  mere  right  of  way  over 
a  piece  of  land,  but  of  a  right  of  way  in  a  street,  remarked : 

"In  this  respect  the  case  is  wholly  unlike  [Johnson  t.  Klnnlcntt]  2  Cnsh. 
153.  which  was  only  a  grant  of  a  right  ot  way  over  a  strip  of  land  not  used 
or  described  as  a  street,  and  where  tbe  description  of  the  land  was  OTidently 
not  Intended  as  deflnloK  the  ectent  of  the  way  Kranted,  bat  <Hi]y  the  place 
where  a  reasoDable  right  of  way  was  to  be  enjoyed." 

The  grant  is  not  of  a  right  of  way  621^  links  wide,  but  of  a  way  over 
a  strip  of  land  62^/^  links  wide.  The  deed  to  Rumsey  is  made  "subject 
to  a  road  or  right  of  way  for  the  use  of  J.  Frick  *  *  *  being  a 
strip  of  land  62V^  wide  bounding  in  the  easterly  line  of  said  lot."  That 
is  to  say,  the  right  of  way  shall  be  exercised  over  the  strip  designated 
and  not  over  the  land  generally  for  the  purpose  of  reaching  the  Grider 
Road.  This  is  not  in  terms  a  reservation  to  the  grantor  of  links 
for  a  right  of  way,  but  a  reservation  of  a  convenient  way  within  the 
limits  described.  The  words  simply  describe  the  place  in,  through,  and 
over  which  the  grantor  should  have  a  right  of  way  to  the  Grider  Road. 

It  may  be  true  as  a  general  proposition  that,  where  a  right  of  way  of 
a  specified  width  is  created  by  grant,  the  grantee  is  entitled  to  enjoy 
the  full  width.  Still  the  deed  should  be  construed  with  reference  to 
the  condition  or  state  of  things  existing  in  1854,  and  all  the  circum- 
stances should  be  taken  into  account  and  considered.  In  1854  it  ap- 
pears that  25  feet  of  the  strip  was  a  part  of  a  public  highway,  and  was 
used  and  enjoyed  as  a  way  to  Grider  Road.  The  remaining  16  feet 
was  not  then,  nor  ever  has  been  during  the  period  of  half  a  century, 
used  or  recognized  as  a  private  way.  The  private  right  in  and  over 
the  25-foot  strip  became  merged  in  the  public  right,  if,  indeed,  it  can 
be  truely  or  accurately  said  that  a  private  easement  and  servitude  ever 
existed  therein;  for,  at  the  time  of  the  conveyance  of  Rumsey  of  the 
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servient  estate,  25  of  the  41  feet  had  already  been  appropriated  to  pub- 
lic use,  leaving  but  16  feet  over  which  a  private  way  could  be  claimed 
or  exercised.  Then  it  is  evident  the  deed  would  have  to  be  construed 
as  though  it  had  in  express  terms  provided  for  a  way  of  16  feet  only. 
Certainly  the  private  easement  cannot  operate  upon  62iA  links,  as  tlie 
clause  reads.  The  purpose  of  the  clatise  in  the  Bersch  deeds  was,  as 
we  have  already  said,  to  provide  a  road  or  way  to  and  from  the  Frick 
parcel  to  the  old  Grider  Road.  This  the  owner  of  the  dominant  estate 
has  enjoyed  for  more  than  60  years,  though  in  common  with  the  pub- 
lic generally,  not  merely  the  25  feet,  but  the  whole  width  of  the  high- 
way. It  is  difficult  to  suppose  that  the  grantor,  Wolfer,  intended  to 
reserve  a  way  over  the  16  feet  in  addition  to  the  public  road.  How- 
ever this  may  be,  all  the  landowners  have  acquiesced  in  the  condition 
of  things  as  they  existed  in  1864;  and  it  may  be  inferred  that  they 
elected  to  consider  the  highway  as  a  practical  location  of  the  supposed 
private  right  of  way,  or  as  a  substitute  for  it.  In  view  of  the  estab- 
lishment of  a  cmnmodious  highway,  it  would  be  tuireasonable  to  sup- 
pose or  presume  that  the  dominant  owner  designed  at  some  time  or 
other  to  open  and  maintain  a  private  road  at  considerable  expense 
over  the  remaining  16  feet,  for  the  purpose  of  connecting  his  land  with 
Delavan  avenue. 

Counsel  for  Mr.  West  lays  stress  upon  the  circumstance  that  subse- 


contained  in  the  deed  to  Rumsey,  and  that  thereby  the  grantees  have 
recognized  the  existence  of  the  e&sement.  This  does  not  appear  to  be 
of  any  particular  importance  or  significance.  West  was  not  a  party 
to  those  deeds ;  nor  was  it  necessary  or  required  that  the  same  clause 
should  be  inserted  in  them,  except  for  the  purpose  of  avoiding  a  breach 
of  covenant.  Those  conveyances  recognize  only  such  rights  as  West 
may  have  or  possess,  and  no  more.  Clearly  it  appears  that  West  has 
abandoned  all  claim  of  right  to  construct  a  private  road  over  the  16 
feet.  While  an  easement  acquired  by  grant  cannot  be  lost  by  mere 
nonuser  for  any  length  of  time,  it  may  be  extinguished  by  abandon- 
ment; and  nonuser  for  a  period  of  20  years,  under  circumstances 
showing  an  intention  to  surrender  the  easement,  is  sufficient  to  extin- 
guish it.  The  intention  to  abandon  is  the  material  question,  and  it 
may  be  proved  by  an  infinite  variety  of  acts.  If  the  servient  owner 
has  acted  upon  such  abandonment,  and  in  regard  to  whom  it  would 
operate  unjustly  if  the  exercise  of  the  easement  should  be  resumed  in 
favor  of  the  dominant  estate,  added  force  is  given  to  the  claim  of 
abandonment.  Snell  v.  Levitt,  110  N.  Y.  595,  18  N.  E.  370,  1  L.  R- 
A.  414;  White  v.  Manhattan  R.  Co.,  139  N.  Y.  26,  34  N.  E.  887. 

The  question  of  intention  is  one  of  fact  to  be  ascertained  from  all 
the  circumstances  of  the  case,  with  due  regard,  of  course,  to  the  rules 
of  law.  And,  where  the  question  is  one  to  be  determined  upon  the 
facts  of  the  case,  no  one  case  can  be  an  authority  for  another.  The 
court  must  investi^te  the  facts  for  itself  and  determine  whether  the 
evidence  adduced  is  sufficient  to  create  a  legal  or  moral  certainty,  ei- 
ther the  one  way  or  the  other.  Marden  v.  Dorthy,  IS  App.  Div.  193, 
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Taking  into  consideration  all  the  facts  and  circtunstances  we  have 
alluded  to,  as  well  as  those  mentioned  in  the  brief  for  the  Zeigele 
Company,  the  court  concludes  that  Mr.  West  is  not  legally  entitled  to 
the  easement  he  claims,  but,  on  the  contrary,  he  has  abandoned  whatev- 
er right  or  interest  he  might  have  claimed,  and  is  estopped  from  claim- 
ing anything.  See  In  re  North  Fifth  Street,  64  App.  Div.  611,  71  N. 
Y.  Supp.  644,  cited  in  Re  Eleventh  Street,  64  App.  Div.  609,  71 
N.  Y.  Supp.  834,  affirmed  169  N.  Y.  607,  62  N.  E.  1098  (no  op.).  Since 
the  land  of  the  Zeigele  Company  is  not  burdened  with  any  easement, 
it  is  entitled  to  full  compensation.  It  is  also  entitled  to  the  value  of  the 
building  as  real  estate,  since  it  cannot  be  said  that  it  was  erected  in 
'1!>ad  faith,"  nor  was  it  planted  for  the  purpose  of  enhancing  the  dam- 
ages. In  re  City  of  New  York  (Briggs  Avenue)  196  N.  Y.  255,  89 
N.  E.  814. 

Where  a  portion  of  a  building  has  been  taken,  the  proper  measure  of 
damage  to  the  building  is  the  difference  between  the  value  of  it  as  it 
stood  before,  and  what  would  be  the  value  of  the  remaining  portion 
after  the  injprovement  had  been  consummated.  In  re  Lexington  Ave- 
nue, 63  Hun,  639,  17  N.  Y.  Supp.  872. 

The  report  of  the  commissioners  is  set  aside,  and  a  rebearii^  di- 
rected before  the  same  commissioners. 


BiRNBS  et  aL  V.  SOUTHFIELD  B^JACH  R.  CO.  et  al.  (two  cases.) 
(Supreme  Coort,  Appellate  Division,  Second  Department  December  30,  1909.) 

1.  MOBTGAOn  d  810*)— FaBTIAL  RBLBAJBX— BBKACH!  of  CONDmon  SVBSEQUKnT. 

Wbm  a  mortage  1b  released  npon  a  condition  Bubseqaent  as  to  part  of 
the  property,  tlie  premisee  released,  on  breach  of  the  condition  become 
again  a  part  of  the  mortgaged  premises  and  subject  to  the  Hen  of  the 
mortgage,  as  If  the  release  had  not  been  made. 

[Ed.  Mote.— For  other  cases,  see  Mortgages,  Dec  Dig.  S  310.*] 

2.  MoirraAOU  (t  810*}— Pabtiai.  RELEASE-GoiiSTBUCTioif  or  CJoNDmon  Sdb- 

BBQUEIfT. 

Where  a  part  of  the  premises  covered  by  a  mortgage  is  released  on 
condition  which  is  broken  "in  case  a  railroad  is  not  constructed  and  in 
operation"  on  the  property  "by  June  15,  1901,  and  In  case  said  premises 
are  used  for  other  than  rallrdad  purposes."  the  release  wtU  become  null 
and  void  If  there  is  eitiier  a  failure  to  build  the  railroad  or  the  premlseB 
are  used  for  other  than  railroad  purposes. 

[Ed.  Note.~ror  other  cases,  see  Mortgages,  Dec.  Dig.  S  810.*] 
8.  MoBTGAOEs  (I  810*)— Pabtiai.  Beleabk— PBOCKBDinos  to  Sbt  Aszdb  Rb- 

LKASB. 

Where  a  release  of  part  of  the  premises  covered  by  a  mortgage  on  con- 
dition Bubaequent  baa  become  nuU  and  void  tbrou^.  failure  to  perform 
the  condition,  an  action  to  enforce  the  forfeiture  la  nnnecessarj,  as  the 
released  land  f^  at  once  under  the  lien  of  the  mortgage  subject  to  waiver 
of  the  breach  at  the  option  of  those  entitled  to  enforcement,  and  the 
effect  of  such  an  action  was  to  estop  the  party  in  whose  interest  the  re- 
lease had  been  executed  from  asserting  that  the  breach  in  the  condition 
had  been  waived,  but  that  effect  does  not  furnish  sufficient  ground  for 
maintaining  tbe  action,  and  it  should  bo  dismissed. 

[Ed.  Note. — ^For  other  cases,  see  Mortgages,  Dec  Dig.  {  810.*] 

•For  otliir  CMM  Mt  NOD*  topic  A  9  HVUBUi  In  Doe.  ft  Am.  XHga.  1W7  to  dots,  *  Rap'r  IbAokm 
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^'  MoBTOAOES  (S  S02*>~FoBiaLosnBE— Decskb— Obdeb  or  Saxx. 

Where  a  mortj^e  has  been  partially  released  and  the  release  has  been 
ftnfelted  for  failure  to  perform  the  condition  Bnbseqaw^  on  which  It  was 
founded,  a  decree  In-  foreclosare  proceedings  should  direct  that  the  land 
oorered  hy  the  release  should  be  sold  after  the  other  land  covered  bj  the 
mortgase,  if  necessary. 

lEd.  Mote^For  other  cases,  see  Uortcages,  Dec.  Dlff.  |  S02.*] 

Actions  by  Robert  Barnes  and  others  against  the  Southfield  Beach 
Railroad  Company  and  others,  and  by  Sarah  H.  Barnes  and  others 
against  the  Southfield  Beach  Company  and  others.  The  former  ac- 
tion is  dismissed,  and  a  decree  for  dlaintiffs  in  the  latter  action. 

The  following  is  the  opinion  of  Thomas,  J. : 

Tfie  release  la  upon  condition  aubsequent,  and  by  Its  terms  the  condition  la 
broken  "in  case  a  railroad  Is  not  constructed  and  in  operation"  on  the  prop- 
erty **by  June  15,  1901,  and  in  case  said  premises  are  used  for  other  than  rail- 
road purposes."  Upon  breach  the  premises  released  become  a  part  of  the 
mortgaged  premises  and  subject  to  the  lien  of  the  mortgage  as  if  the  release 
had  not  been  made.  Has  there  been  a  breach  of  the  condition?  The  railroad 
was  not  constructed  on  the  premises  by  June  15, 1901,  nor  was  there  such  con- 
Btructlon  and  operation  until  August  lOr  1901,  but  the  propwty  has  not  been 
used  for  other  than  railroad  purposes.  I  think  that  the  brea<A  Is  predlcable 
niwn  the  failure  to  construct  by  June  15tb,  or  upon  the  use  of  the  property 
for  other  than  railroad  purposes.  Otherwise  the  release  would  be  operatiTe, 
if  the  construction  and  operation  of  the  railroad  had  been  indefinitely  delayed, 
or  had  never  been  constructed,  provided  the  land  were  not  used  for  other 
than  railroad  purposes.  I  think  that  the  meaning  Is  that  the  release  shall 
continue  effective  provided  the  railroad  should  be  constructed  and  operated 
by  June  16,  1901,  and  thereafter  the  land  be  used  only  for  railroad  purposes. 
Both  happ«ilng8  were  necessary  tO  keep  In  life  the  release,  and  a  failure  in 
tither  regard  would  cause  It  to  cease.  The  compulsion  upon  the  company  was 
to  build  a  railroad  within  the  time  and  to  use  for  railroad  purposes.  Thus  the 
conjunctlfm  "and"  has  its  full  office,  and  full  effect  is  given  to  both  clauses. 
The  statement  of  the  condition  In  the  negative  form  does  not  necessitate  dif- 
ferent Interpretation.  After  the  failure  to  coustruct  within  the  time,  the  plain- 
tlffB  promptly  assailed  the  breach  by  bringing  the  first  of  the  above  actions, 
and  after  the  cause  of  action  upon  the  mortgage  arose  they  by  action  asserted 
its  lien  upon  the  premises  released.  The  defendant  Is  not  excused  by  the  de- 
lays caused  by  litigation.  I  do  not  understand  that  all  the  litigation  related  to 
the  premises  in  question,  but  in  any  case  trifling  work  was  done  btfore  May, 
1901,  whereas  a  timtiy  banning  of  the  work  at  an  earlier  pnlod,  so  far  as 
appears,  would  have  enabled  It  to  dispose  ot  such  interference  and  thereby  per- 
form the  condition.  Between  May  and  August,  1901,  the  company  was  able 
to  meet  all  difficulties  and  construct  the  road.  Therefore  the  company  be- 
tween the  date  of  the  release  and  June  IS,  1901,  could  have  done  the  same. 
The  more  serious  question  relates  to  the  right  to  maintain  the  action  to  have 
the  release  declared  null  and  void  and  that  tbe  premises  be  adjudged  to  be  a 
part  of  the  mortgaged  premises.  Such  an  action  has  something  of  the  nature 
of  an  action  to  enforce  entry  upon  land  upon  breach  of  condition,  but  as  the 
instrument  did  not  create  an  estate  in  the  railroad  compsny,  and  the  plaintiffs 
had  no  right  of  possession  or  enjoyment  of  the  prwnlses,  tbe  analogy  is  re- 
mote. Moreover,  an  action  was  not  necessary  to  enforce  the  forfeiture^  as 
upon  the  breach  of  the  condition  the  released  land  fell  at  once  nnder  the  Hen 
of  the  mortgage,  subject  to  waiver  of  the  breach  at  the  option  of  thoee  oititled 
to  enforcement  But  the  action  was  notice  to  the  railroad  company  that 
breach  was  claimed  and  forfeiture  demanded,  and  was  a  sure  means  of  es- 
topping the  railroad  company  from  Justly  asserting,  what  it  now  asserts,  that 
the  idfldntiffs  waived  tbe  breach.  But  the  fact  that  the  commencement  of  the 
action  had  such  effect  does  not  fumidi  ground  for  maintaining  the  action,  and 
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I  do  not  perceive  upon  what  theory  8  decree  may  be  directed  for  the  plaintiff 
The  decree  could  give  them  nothing  they  do  not  already  hare  of  rl^L  It  re- 
moves no  clond  from,  nor  claim  to,  property  to  the  possession  of  which  they 
ai-e  entitled,  or  of  which  they  have  right  of  mjoyment  It  la  nimecessary  for 
the  purpose  of  reattaching  the  lien  of  the  mortgage.  It  adds  nothing  to  the 
strength  of  the  lien.  The  Hen  reattaches  Ipso  facto  upon  the  defendant's  de- 
fault, and  awaited  enforcement  If  occasion  thraefor  oecnrred.  Therefore  the 
action  to  vacate  the  release  has  no  function  save  as  It  Is  a  declaration  of  for- 
feiture which  la  nnnecessary  and  the  complaint  should  be  dismissed  with  costs. 
In  the  foreclosure  proceedings  the  plaintiffs  are  entitled  to  a  decree  embracing 
the  land  in  question,  which  will  be  sold  after  the  other  land  covned  by  the 
mortgage,  If  necessary.  Cuts  to  plalntlflL 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  BURR. 

and  RICH,  JJ. 

Stuart  G.  Gibboney,  for  plaintiffs. 

Joline,  Larkin  &  Rathbone,  for  defendants. 

PER  CURIAM.  Judgment  affirmed,  with  costs,  on  the  opinion  of 
Mr.  Justice  Thomas  at  Special  Term. 


PBOPLB  T.  BAILBT. 
(Supreme  Oourt,  Appellate  Division,  Third  Diriment  December  80;  1900.) 

1.  COVBTS  (I  183*)— COUNTV  COUBT— JURISDICTION. 

Under  Const  art  6,  i  14,  giving  the  County  Courts  original  jurisdic- 
tion in  actions  for  the  recovery  of  money  only  where  defendants  reside  In 
the  county,  and  Code  Civ.  Proc  i  340.  to  the  same  effect,  the  County  Court 
has  no  jurisdiction  of  an  original  action  brought  therein  unless  defend- 
ant Is  a  resident  of  the  county. 

[Ed.  Nota— For  other  cases,  see  Gourta,  Cent  Big.  |  498;  Dec  Dig. 
8  183.*] 

2.  Courts  ({  23*)— Jubisdictioh— CoNSBira  of  Partis. 

ronsent  of  partiefi  will  not  confer  jurisdiction  where  the  statute  or  Con- 
stitution has  actually  denied  it 

[Ed.  Note.— For  other  cases,  see  Courts,  Ceat  Dig.  |  75;  Dec  Dig.  S 
23.*] 

8.  Plbadino  (I  406*)—DEracTS— Waiver. 

Under  the  rule  that  a  question  of  practice  may  be  waived,  and  that  a 
suitor  by  his  laches  may  put  himself  in  a  position  where  he  cannot  take 
advantage  of  a  mistake  In  the  practice  of  his  adversary,  defendant  by 
answering  and  failing  to  take  advantage  of  a  neglect  to  allege  that  be 
was  a  resident  of  the  county,  so  as  to  give  the  county  court  Jurisdiction, 
waived  an  omission  of  the  complaint  in  that  respect 

[Ed.  Noteu— For  other  cases,  see  Pleading,  Cent  Dig.  i  1381;  Dec  Dig. 
i  40G.*] 

4.  Foon  <i  16*)— Milk— AnutTERATioN— SurnciEKCr  of  Evidence. 

Where  defendant  was  not  only  a  vendor,  but  a  producer,  of  milk,  a 
sample  from  one  of  two  cans  from  which  he  was  soling  milk  was  suffl- 
cient  as  proof  of  n  violation  of  the  agricultural  law  (now  CocisoL  Laws,  c 
1,  H  30,  32),  prohibiting  the  selling  of  Impure  mlllc 

[Ed.  Note.— For  other  cases,  see  Food,  Gent.  Dig.  1 16;  Dec.  Dig.  |  16.*J 
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9.  Food  (|  16*)— Milk— Adulteuation— Complaint— SijFnciENOT. 

Agricaltaral  Iaw.  S  12  (now  Consol.  Laws,  c.  1,  |  35),  fixing  the  stand- 
ard for  pure  milk,  and  providing  that,  If  the  herd  sample  la  deficient  as 
the  sample  tested,  there  shall  be  no  prosecution,  is  evidentiary,  and  bence, 
in  a  prosecution  under  sections  20  and  22  (sections  80,  32)  for  selling 
impare  mUb.,  the  tests  need  not  be  alleged  in  the  coiuplaint 
[Bd.  Note.~For  other  cases,  see  Food,  Gent  Dig.  |  16 ;  Dec.  Dig.  1 16^*] 

6L  Food  (I'le*)— Milk— Adulteration- Evidewcb. 

In  an  action  by  the  people  to  recover  the  penalty  for  selling  Impure  milk, 
plaintiff  is  not  confined  to  the  chemical  analjnia  provided  by  Agrlcnltnral 
>  Law,  i  12  (now  Consol.  Laws,  c.  1,  |  31^,  bnt  may  in  any  proper  way  >bow 
that  the  milk  was  not  normal. 

[Ed.  Note.— For  other  cases,  see  Food,  Gent.  Dig.  S  16;  Dec.  Dig.  {  !&*] 

Appeal  from  Trial  Term,  Albany  County. 

Action  by  the  People  against  Webster  Bailey.  From  a  judgment 
for  plaintiff,  and  from  an  order  denying  a  motion  for  new  trial,  de- 
fendant appeals.  Affirmed. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KEIXOGG, 
COCHRANE,  and  SEWELL,  JJ. 

James  S.  Fursman,  for  appellant. 

John  F.  Brady  (Charles  H.  F.  Reilly,  of  counsel),  for  the  People. 

JOHN  M.  KELLOGG,  J.  The  County  Court  has  no  jurisdiction 
of  an  original  action  brought  therein,  unless  the  defendant  is  a  resi- 
dent of  the  county.  Section  14,  art.  6,  Const.  N.  Y. ;  Code  Civ.  Proc. 
§  340.  Consent  of  the  parties  will  not  confer  jurisdiction  where  the 
statute  or  Constitution  has  actually  denied  it.  In  this  case,  therefore, 
if  the  defendant  had  not  been  a  resident  of  the  county  of  Albany,  the 
judgment  against  him  could  not  stand.  The  defendant  was  in  fact  a 
resident  of  that  county,  and  therefore  the  plaintiff  had  the  right  to 
bring  this  action  against  him  to  recover  the  penalties  sought.  As  the 
defendant  was  a  resident  of  the  county,  we  are  remitted  to  a  simple 
questicm  of  practice,  and  may  safely  assume  that  the  plaintiff  should 
have  alleged  in  his  complaint  the  facts  showing  that  the  County  Court 
could  entertain  the  action. 

A  question  of  practice  may  be  waived,  and  a  stiitor  by  his  laches 
may  put  himself  in  a  jsosition  where  he  cannot  take  advantage  of  a  mis- 
take in  the  practice  of  his  adversary.  In  Bunker  v.  Langs,  76  Hun, 
ms,  28  N.  Y.  Supp.  210,  the  defendant  was  actually  a  resident  of  the 
county,  but  the  complaint  in  the  Coim^  Court  did  not  allege  that  fact. 
The  defendant  answered  without  raising  any  question  as  to  the 
omission  in  the  complaint,  and  it  was  held  that  he  had  waived  the 
question  and  was  not  able  to  take  advantage  of  it  upon  the  trial.  That 
case  establishes  that  the  defendant  has  waived  in  this  case  the  right 
to  take  any  advantage  on  account  of  the  omission  in  the  complaint. 
In  Henneke  v.  Schmidt,  131  App.  Div.  516,  106  N.  Y.  Supp.  138,  the 
defendant  was  a  resident  of  the  county,  but  the  complaint  did  not  al- 
lege the  fact,  and  upon  the  trial  the  court  dismissed  the  action,  holding 
tl^t  it  had  not  jurisdiction  to  try  it  or  to  allow  the  plaintiff  to  amend 
his  complaint.  The  Appellate  Division  reversed  the  judgment,  holding 
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the  trial  court  had  the  power  to  gi:ant  the  amendment,  and  should  have 
done  so.  In  effect  that  case  treats  the  matter  as  we  do,  as  one  of  prac- 
tice if  the  defendant  is  in  fact  a  resident  of  the  county.  If  the  ques- 
tion was  waived,  it  was  not  error  to  receive  evidence  that  the  defendant 
resided  in  the  county,  and,  if  necessary,  the  court  should  have  permit- 
ted the  amendment  to  the  complaint  which  the  plaintiff  asked  and  to 
which  the  defendant  objected.  The  defendant  is  not  therefore  in  a 
position  to  urge  thai  he  has  been  prejudiced  with  reference  to  these 
matters. 

The  defendant  had  two  cans  upon  his  wagon  from  which  he  was 
evidently  selling  milk.  There  were  two  or  three  other  cans  which 
had  no  milk  in  them.  The  sample  tested  was  taken  but  from  one 
can.  The  appellant  contends  that  this  was  not  a  fair  test,  and  that, 
if  the  test  is  to  be  compared  with  the  herd  sample,  all  the  milk  from 
the  herd  which  the  defendant  had  at  the  time  should  have  been  mixed 
and  a  sample  taken  from  both  cans.  He  relies  upon  People  v.  Wiard, 
61  App.  Div.  613,  69  N.  Y.  Supp.  1142,  in  which  it  was  held  that  the 
sample  taken  from  only  part  of  the  product  delivered  by  the  producer 
at  one  time  to  a  single  purchaser  will  not  afford  the  basis  for  an  action 
under  the  agricultural  law.  Here  the  defendant  was  not  only  a  pro- 
ducer, but  a  vendor,  and  it  is  improbable  that  he  sold  to  the  same  pur- 
chaser a  part  from  one  can  and  a  part  from  the  other.  Evidently  each 
sale  was  made  from  a  single  can.  If  the  purchaser  had  brought  30 
cans  to  a  dealer  and  sold  and  delivered  them  as  one  transaction,  it  is 
probable  that  the  san:q)le  should  represent  the  milk  in  each  and  aJl  the 
cans;  but,  if  a  dealer  and  producer  has  20  cans  and  sells  from  one, 
the  sample  from  that  one  is  sufficient. 

Appellant  contends  that  the  complaint  does  not  allege  a  cause  of  ac- 
tion because  it  does  not  set  forth  the  analysis  of  the  first  sample,  and 
then  state  that  a  herd  sample  had  been  taken,  and  that  the  first  sample 
was  not  as  good  as  the  herd  saimple.  The  crime  is  in  selling  impure 
and  adulterated  milk  under  sections  20  and  22  of  the  agricultural  law 
(now  ConsoL  Laws,  c.  1,  J§  30,  32),  and  the  complaint  alle^red  a  viola- 
tion of  those  sections.  Section  12  (now  section  35)  provides  for  in- 
spection, and  fixes  the  standard  for  pure  milk,  and  provides  that,  if 
the  herd  sample  is  deficient  as  the  sample  tested,  there  shall  be  no  pros- 
ecution. Section  12  is  a  means  of  furnishing  evidence  by  which  it  can 
be  proved  that  the  milk  was  adulterated,  impure,  and  unwholesome, 
and  therefore  the  tests  need  not  be  alleged.  This  is  held  in  People  v. 
Woodbeck,  55  App.  Div.  277,  67  N.  Y.  Supp.  38,  which  I  think  is  con- 
trolling upon  that  point. 

Appellant  contends  that  a  conviction  was  had  upon  other  evidence 
than  the  chemical  analysis  provided  by  the  statute.  Plaintiff's  ex- 
perts were  permitted  to  show  that  they  were  familiar  with  .the  lactom- 
eter and  its  use,  and  were  experts  upon  that  subject;  that  it  gave 
the  specific  gravity  of  this  milk  of  94  at  64  degrees  temperature,  which 
indicated  that  it  was  not  normal  milk.  I  do  not  think  the  plaintiff  is 
confined  to  the  chemical  analysis  provided  by  section  12  of  the  statute, 
but  that  it  was  permitted  in  any  proper  way  to  show  that  the  milk 
was  impure  and  adulterated.  Section  12  is  intended  to  furnish  a  more 
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definite  and  exact  line  of  proof,  but  I  think  any  evidence  tending  to 
show  that  miUc  was  not  normal  milk  is  some  evidence  for  consideration 
by  the  jury. 

The  judgment  and  order  should  therefore  be  affirmed,  with  costs. 
All  concur. 


PEOPUD  «r  rd.  HOLTZMANN  et  aL      CITT  OF  B0HENDCTAD7. 
(Supreme  Court,  App^te  Divlilon,  Tblrd  Departnrait   December  80,  1009.) 

1.  MuniOIFAI.  COBPOUTIOHB  (|  498*)— LOOAI.  IlCPBOTBICEinni— SfBCIAZ.  A8SES>- 

UEim-<!oNFnauTion. 

Under  Bdienectady  Gft7  Charter  (Laws  1906,  p.  80S,  c.  871).  I  245,  au- 
tfaorlalns  the  coxaxtsa  attex  nottoe  and  bearing  to  confirm,  with  or  without 
altecatlona,  the  i^>ort  of  the  aBSessors  lerylng  ao  asaesBment  for  a  local 
ImproTement,  a  vote  of  the  council  defeathig  a  reeolutlon  to  confirm  the 
report  of  the  aescssoro  and  to  direct  the  collection  of  the  assessment,  taken 
while  the  report  of  the  assessora  was  properly  before  the  council,  does  not 
operate  to  take  the  report  from  the  council,  but  simply  leaves  it  aa  un- 
finished business. 

[Ed.  Note.— For  other  cases,  see  Municipal  Corporations,  CeDt  Dig.  i 
lOei ;  Dec.  Dig.  S  493.*] 

2,  MuniOIFAI.  CoKPOBATioNS  ({  80*)— Natcbk  or  Cm  Gounoii.. 

The  common  council  of  a  city  is  a  contlnuons  body. 
[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  i 
184 ;  Dec.  Dig.  I  80.*] 

&  Municipal  Cobforatiokb  (|  486*)— Spkhai.  AssissMKirra— Contibmatior— 
PowEB  of  Council. 

Where  the  council  of  Schenectady,  acting  under  Charter  (Laws  1003,  p. 
808,  c.  871)  S  245,  left  in  1907,  as  unfinished  business,  the  question  of  con- 
firming the  report  of  the  aBseaaora  levying  an  assessment  for  a  local  im- 
provement, the  council  elected  pursuant  to  Laws  180S,  pu  llSl,  c.  473,  the 
uniform  diarter  for  cities  of  the  second  class,  and  Laws  1907,  p.  2393, 
c  756,  repealing  the  charter  of  the  city,  and  providing  that  the  provisions, 
so  far  as  they  are  substantially  the  same  as  those  of  the  charter  repealed, 
shall  be  construed  as  a  continuance  of  such  repealed  law,  and  not  as  a  new 
enactment,  had  the  power  to  act  on  the  r^rt  and  confirm  it;  the  city 
.  operating  under  the  new  charter  being  In  effect  the  same  city  operating 
under  the  repealed  charter. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Dec.  Dig.  S 
493.*] 

4.  Municipal  Cobpobations  512*)— Spboiai.  Assessments— Oonfibmation— 
Review. 

Where  the  council  of  a  city  had  jurisdiction  to  confirm,  with  or  without 
altmtions,  the  report  of  assessors  levying  an  aaseeament  for  local  im- 
provouen^  the  remedy  on  the  confirmation  of  the  report  without  a  proper 
bearing,  and  resulting  in  an  luifalr  assessment  as  against  particular  tax- 
payers, was  by  appeal,  and  not  by  certiorari. 

iSa.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  | 
1180;  Dec  Dig.  I  612.*] 

Certiorari  by  the  People  of  the  State  of  New  York,  on  the  relation 
of  Charles  Holtzmann  and  another,  to  review  an  assessment  by  the 
City  of  Schenectady  for  a  local  improvement  in  widening  a  street. 
Coniinned. 
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Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG,  COCH- 
RANE, and  SEWELL,  JJ. 

Miles  R.  Frisbie,  for  relators. 

William  P.  Nolan,  Corp.  Counsel,  for  respondent. 

JOHN  M.  KELLOGG,  J.  In  April,  1908,  the  common  council  of 
the  city  confirmed  the  report  of  the  assessors  which  was  before  the 
common  council  April  10,  1907,  made  the  assessments  therein  recom- 
mended, and  ordered  the  same  to  be  collected  by  the  city  treasurer. 
Under  the  stipulation  upon  which  this  case  is  heard  we  arc  to  deter- 
mine whether  the  action  of  the  common  council  December  10,  1907, 
with  reference  to  that  report,  was  a  final  determination  with  reference 
thereto  so  that  the  board  of  1908  had  no  jurisdiction  or  power  to  take 
action  with  reference  to  it. 

We  may  assume  that  the  report  of  the  assessors  reccmunending  the 
assessment  roll  was  properly  before  the  council  for  its  action  Decem- 
ber 10,  1907.  Section  245  of  the  City  Charter  (Laws  1903,  p.  808,  c. 
371)  then  in  existence  provided: 

"The  common  couucil  may  tbereapon  (after  the  notice  and  bearing)  coDfirm 
sucb  report  wltboat  any  alteration,  or  with  aucb  alterations  tbereln  as  tbey 
deem  proper  or  may  set  tbe  same  aside  and  r^er  tbe  matter  to  the  same  or 
new  assessors  to  be  appointed  by  tbe  common  connclt,  wbo  shall  proceed  there- 
upon in  the  manner  above  provided.  The  conflrmatlon  of  such  rqwrt  by  the 
common  eooncll  shall  be  final  and  conclusive  unless  an  appeal  be  takot  there- 
from as  hereinafter  provided." 

A  resolution  was  then  offered  to  the  council  that  the  report  of  the 
assessors  be  and  hereby  is  in  all  things  confirmed,  that  the  assessment 
be  made  as  recommended  in  the  report,  and  that  the  city  treasurer  pro- 
ceed with  the  collection  of  the  assessment  in  the  manner  prescribed  by 
law.  A  vote  taken  upon  the  resolution  resulted  in  seven  ayes  and 
eleven  nays.  No  further  proceeding  was  taken  with  reference  to  the 
matter  until  April  23,  1908,  when  it  was  moved  and  carried  that  the 
Van  Vranken  avenue  matter  be  taken  from  the  table,  and  adjourned 
to  April  28th,  at  which  latter  date  the  council  voted  to  reconsider  the 
vote  of  December  10,  1907,  and  then  passed  the  resolution  under  re- 
view. Van  Vranken  avenue  had  been  widened,  and  the  proceeding 
taken  therefor  would  not  end  until  the  report  of  the  assessors,  which 
was  duly  before  the  council,  was  confirmed  with  or  without  alterations, 
or  set  aside,  and  if  set  aside  the  duty  rested  upon  the  council  to  refer 
the  matter  to  the  same  or  new  assessors  for  their  consideration.  A 
refusal  at  the  time  to  approve  of  the  report  did  not  set  it  aside  or 
necessarily  pass  upon  its  merits.  It  only  shows  that  the  council  at 
that  time  was  not  ready  to  approve  of  the  report,  levy  the  assessment, 
and  cause  it  to  be  collected.  Perhaps  it  was  deemed  wise  to  give  it 
further  consideration,  to  consider  contemplated  alterations,  or  for 
some  reason  to  delay  action  upon  it  to  some  other  time.  The  vote  did 
not  take  the  report  from  the  council,  but  simply  left  it  as  unfinished 
business. 

Chapter  756,  p.  2393,  Laws  1907,  re{>ealed  chapter  371,  p.  733,  Laws 
1903,  which  was  the  charter  of  the  city,  and  took  effect  January  1, 
1908,  and  the  common  council  whose  action  is  under  review  was  elected 
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pursuant  to  the  Laws  of  1907  and  the  uniform  charter  for  cities  of  the 
second  class  (chapter  473,  p.  1131,  Laws  1906),  and  the  personnel  of 
the  common  council  was  substantially  changed.  The  repeal  of  the 
city  charter,  and  the  fact  that  the  city  became  a  city  of  the  second 
class,  did  not  alter  the  character  of  the  report  or  change  the  fact  that 
the  proceedii^  for  widening  Van  Vranken  avenue  had  proceeded 
up  to  such  report  and  could  not  be  continued  further  except  by  the 
confirmation  or  setting  aside  of  such  report 

The  common  council  of  a  city  is  a  continuous  body.  People  ex  rel. 
N.  Y.  C.  &  H.  R.  R.  Co.  V.  City  of  Buffalo,  123  App.  Div.  141,  108 
N.  Y.  Supp.  331.  The  provisions  of  the  law  of  1907  with  reference 
to  this  subject  are  substantially  the  same  as  those  of  the  former  charter. 
The  law  of  1907  expressly  provided,  at  section  228  (page  2469),  that 
its  provisions,  so  far  as  they  are  substantially  the  same  or  cover  the 
same  subject-matter  as  those  of  a  law  thereby  repealed,  shall  be  con- 
strued as  a  continuance  of  such  repealed  law,  modified  or  amended  ac- 
cording to  the  language  employed,  and  not  as  new  enactments.  The 
fact  tmit  Schenectady  became  a  second-class  city  and  was  operating 
under  a  new  charter  is  therefore  immaterial,  as  it  was  in  effect  the 
same  city  operating  under  substantially  the  same  law  so  far  as  the 
matter  under  consideration  is  concerned. 

It  is  unnecessary  to  consider  the  effect  of  the  vote  to  take  the  Van 
Vranken  avenue  matter  from  the  table  and  to  rescind  the  vote  of  De- 
cember 10th.  Such  action  was  probably  unnecessary,  as  the  resolu- 
tion remained  unfinished  'business  before  the  council,  and  the  vote  of 
December  10th  at  most  was  a  vote  that  the  council  was  not  at  that  date 
prepared  to  confirm  the  report. 

The  old  and  the  new  charter  alike  contemplate  that,  after  the  report  of 
the  assessors  is  filed,  notice  shall  be  given  to  all  parties  interested. 
Such  notice  was  given  of  the  hearing  which  resulted  in  the  action  of 
December  10th.  Considering,  the  fact,  that  a  long  time  had  elapsed, 
that  the  present  members  of  the  common  council  did  not  hear  the  oral 
claims  of  the  parties  contesting  such  report,  but  only  had  before  them 
the  written  objections  filed,  it  would  have  been  equitable  and  proper 
that  notice  be  given  that  the  matter  was  to  be  considered  by  the  coun- 
cil of  1908.  But,  as  we  construe  the  stipulation  upon  which  this  case 
is  heard,  it  turns  upon  the  question  whether  final  action  had  been  taken 
in  December,  1907,  upon  the  report  so  as  to  deprive  the  new  board  of 
power  to  act  thereon,  and  it  is  therefore  unnecessary  to  consider  the 
question  whether  the  relators  were  prejudiced  by  a  failure  to  receive 
notice  of  the  proposed  action  by  the  new  council.  The  statutory  notice 
to  give  jurisdiction  to  the  council  to  act  had  been  duly  given.  If  for 
any  reason  the  result  is  unfair  towards  the  relators,  the  statute  gave 
them  a  remedy  by  appeal,  and,  if  they  were  prejudiced  by  not  having  a 
rehearing,  that  matter  would  be  proper  for  consideration  upon  such  ap- 
peal and  is  not  now  before  us  for  consideration. 

The  determination  under  review  should  therefore  be  confirmed,  with 
$50  costs  and  printing  disbursements.  All  concur. 
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OLBMBNT,  State  Covailsslooer  of  Excise,  v.  STBATTON  et  aL 

{Supreme  Ooart,  Appellate  Dlvlrion,  Third  Department  December  80.  1909.) 

Cbiuirai,  Law  (|  780*)— Accohplicks— EnDsncB— Ihitbuotions. 

Where,  in  an  action  on  a  liquor  tax  bond  for  Tlolatlons  of  the  Uqaor 
tax  law,  special  agents  of  the  excise  department  testifled  to  violations, 
and  on  cross-examination  were  asked  whether  they  did  not  know  that  they 
violated  the  law  when  they  bonj^t  the  liquor  to  become  witnesses,  the  re> 
fnsal  to  charge  that  the  agents  were  oigaged  in  no  unlawful  practice 
whoL  they  sought  to  purdiaBe  liquor  to  becmne  witnesses  was  rereralbte 
orror. 

[Ed.  Note.~For  other  cases,  see  Criminal  Law,  Dec  Dig.  |  780:*] 
Kellogg  and  Chester,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  Ulster  County. 

Action  by  Maynard  N.  Clement,  as  State  Commissioner  of  Excise, 
against  Addieson  Stratton  and  another.  .From  a  judgment  dismissing 
the  complaint,  and  from  an  order  denying  a  new  trial,  plaintiff  appeals. 
Reversed,  and  new  trial  granted. 

See,  also,  126  App.  Div.  939, 110  N.  Y.  Supp.  1125. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELI.OGG,  COCH- 
RANE, and  SEWELL,  JJ. 

Russell  Headley  (Royal  R.  Scott,  ot  counsel),  for  appellant 
William  D.  Brinnier,  for  respondents. 

SMITH,  P.  J.  This  action  was  brought  to  recover  $500  upon  a 
liquor  tax  bond.  The  defendant  the  American  Fidelity  Company  gave 
its  bond,  which  was  conditioned  that,  if  the  defendant  Stratton  should 
violate  the  provisions  of  the  liquor  tax  law  at  any  time  during  his 
holding  of  the  liquor  tax  certificate  issued  to  him,  the  said  defendant 
would  pay  to  the  state  the  sum  of  $500.  The  plaintiff  sought  in  the 
action  to  prove  by  four  spedal  agents  of  the  department  that  the  liquor 
tax  law  bad  been  violated  upon  two  occasions,  one  upon  the  27th 
of  October,  1907,  and  the  other  on  the  10th  day  of  November,  1907. 
The  sole  question  litigated  was  the  question  of  fact  as  to  whether  the 
plaintiff  had  established  his  cause  of  action  for  a  violation  of  the  law 
upon  those  dates.  Two  of  the  special  agents  swore  to  the  violation 
upon  one  date,  and  the  remaining  two  to  the  violation  of  the  law  upon 
the  other  date.  Upon  their  cross-examination  they  were  asked  wheth- 
er they  did  not  know  that  they  were  violating  the  law  when  they  pur- 
chased the  liquor,  and  two  of  the  witnesses  answered  yes.  The  case 
was  submitted  to  the  jury  by  the  trial  judge  in  an  explicit  and  fair 
charge.  At  the  close  of  the  main  charge,  he  was  asked  by  the  plain- 
tiff's counsel  to  charge : 

"That  It  Is  not  unlawful  for  special  agents  of  the  commissions  of  excise 
to  purchase  or  offer  to  purchase  liquors  during  boun  wbea  It  Is  unlawful  to 
sell  such  liquors. 

**The  Court:  I  decline  that,  except  as  covered  by  the  charge  already  mnOa. 
I  charge  that  it  Is  unlawful  for  a  man  to  sell  during  those  hours. 
"Mr.  Flsb:   I  except" 
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In  the  main  charge  the  subject  of  the  request  was  not  mentioned. 
The  plaintiff  contends  that  in  view  of  the  cross-examination  of  the 
plaintiff's  witnesses  he  was  entitled  to  the  explicit  instruction  by  the 
court  that  these  special  agents  were  not  engaged  in  an  unlawful  trans- 
action at  the  time  that  they  offered  to  purchase  the  liquors  for  the  sale 
of  which  this  defendant  is  claimed  to  be  made  liable  upon  its  bond. 
On  the  other  hand,  it  is  claimed  that  this  was  not  one  of  the  issues  in 
the  case,  and  that  at  the  most  it  was  in  the  discretion  of  the  court  to 
make  the  charge  requested,  and  that  no  error  can  be  predicated  upon 
its  refusal  so  to  do. 

Courts  are  created  for  the  enforcement  of  the  law.  It  is  impossible 
to  obtain  witnesses  for  the  violation  of  the  excise  law  from  that  class 
who  are  beneficiaries  of  that  violation.  Unless  the  evidence  can  be  ob- 
tained through  special  agents  paid  a  regular  salary  and  representing 
the  department,  the  enforcement  of  law  becomes  impossible.  It  may 
be  that  some  special  agents  are  unworthy  of  credit.  The  fact  that 
they  are  purchasing  liquor  for  the  purpose  of  becoming  witnesses  of  its 
violation,  or  that  they  are  in  a  sense  detectives  for  the  excise  depart- 
ment, creates  an  unwarranted  prejudice  in  tiie  minds  of  many  jurors 
as  against  all  of  such  witnesses.  Defendant's  counsel,  by  the  ques- 
tions asked  of  the  plaintiff's  witnesses,  had  represented  to  the  jury 
that  they  were  violating  the  law  at  the  time  that  they  were  procuring 
the  evidence  which  it  was  their  duty  under  the  law  to  procure.  Their 
evidence  was  then  submitted  to  the  jury  under  the  false  stigma  of 
havii^  been  unlawfully  procured.  The  issue  of  fact  was  one  closely 
contested,  and  it  was  the  duty  of  the  court  to  give  to  the  plaintiff  suot 
.rulings  as  would  present  the  case  fairly  in  behalf  of  the  plaintiff  as 
well  as  in  behalf  of  the  defendant,  and  in  such  a  manner  as  would 
eliminate  any  element  which  would  naturally  and  imprc^rly  preju- 
dice either  party.  I  am  of  the  opinion,  therefore,  that  t^e  court  should 
fairly  have  instructed  the  jury  that  the  plaintiff's  witnesses  were  en- 
gaged in  no  unlawful  practice  when  they  sought  to  purchase  liquor  of 
the  defendant  during  prohibited  hours,  and  for  his  refusal  so  to  charge 
that  the  plaintiff  is  entitled  to  a  retrial  of  the  action.  People  v.  Emer- 
son, 5  N.  Y.  Supp.  374;  People  v.  Noelke,  94  N.  Y.  142,  46  Am.  Rep. 
128 ;  Commonwealth  v.  Willard,  22  Pick.  (Mass.)  476.  Judgment  and 
order  reversed  and  a  new  trial  granted,  with  costs  to  appellant  to  abide 
the  event. 

Jadgment  and  order  reversed  and  new  trial  granted,  with  costB  to  appel- 
lant to  abide  event.  All  concur,  excei>t  KfiLLOOO,  3h  dlasentlng  In  opinliw. 
In  whteb  CHESTXSt,  concors. 

JOHN  M.  KELLOGG,  J.  (dissenting).  The  court  chai^: 

"That  the  special  agents  of  the  commissioner  of  exdse  were  In  the  perform- 
ance of  th^r  duty  prescribed  by  statute,  and  Bbonld  not  be  treated  by  the 
conrt  or  by  the  Jury  as  private  detectives  or  with  the  suspicion  that  they  are 
associated  with  mere  spotters,  paid  Informers,  and  those  that  an  given  <!om-. 
pensation  depending  upon  certain  results  being  obtained." 

Haintiff's  counsel  then  asked  the  court  to  charge: 

"That  It  is  n*^  unlawful  for  a  special  agent  of  the  commissioner  of  excise 
to  purchase  or  offer  to  purchase  llQuors  during  the  hours  when  it  Is  nnlairfal 
to  sell  snch  liquors." 
120N.Y.8.— 40 
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The'court  declined  except  as  covered  by  the  charge  already  made, 
and  then  charged  that  it  is  unlawful  for  a  man  to  sell  durii^  those 
hours.     It  also  chai^^,  at  the  defendant's  request : 

"Tbe  relation  of  special  agents  to  the  case  and  their  Interest  or  pr«]ndlce 
therein,  If  any,  should  be  left  for  the  consideration  of  tbe  Jury  on  tbe  facts 
appearing  In  each  parUcalar  case." 

The  prevailing  opinion  favors  a  reversal  for  the  refusal  to  charge 
the  above  request  If  the  verdict  is  not  justified  by  the  evidence,  it 
should  be  reversed  for  that  reason.  The  court  should  not  reverse  upon 
a  ground  that  has  no  substantial  merit.  Whether  it  was  lawful  or  un- 
lawful for  the  a^nts  to  solicit  and  obtain  a  drink  of  the  defendant  was 
entirely  immaterial.  It  is  splitting  hairs  to  say  that  whether  the  act 
was  technically  lawful  or  unlawful  might  affect  the  credit  to  be  given 
to  the  special  agents.  They  and  their  actions  were  before  the  jury. 
The  court  charged  that  in  doing  what  they  did  they  were  in  the  per- 
formance of  a  duty  prescribed  by  the  statute.  It  is  impossible  to  state 
in  stronger  terms  that  their  acts  were  not  censurable.  If  tiie  request 
had  been  charged,  it  could  have  presented  them  in  no  more  favorable 
light.  The  request  fairly  means  that  a  person  who  is  a  special  agent 
may  obtain  liquor  to  drirJc  from  one  who  is  committing  a  crime  in  sell- 
ing it  to  him,  and  that  the  agent's  acts  are  not  unlaw^.  The  request 
is  not  limited  to  the  acts  of  the  agent  in  good  faith,  or  to  the  acts  done 
by  him  in  obtaining  evidence  or  in  the  performance  of  his  duties,  and 
on  any  theory  was  therefore  properly  refused.  The  plaintiff  suffered 
no  harm  therefrom.  An  act  may  be  unlawful  which  is  not  punishable 
criminally.  Many  immoral  and  improper  acts  are  not  punishable  as 
crimes,  but  a  court  cannot  chaise  a  jury  that  the  ccmumssion  of  such* 
acts  is  lawful.  Section  29  of  the  Penal  Code,  then  in  force,  provided, 
among  other  things :  "A  person  who  directly  or  indirectly  counsels, 
commands,  induces  or  procures  another  to  commit  a  crime,  is  a  prin- 
cipal." 

I  favor  an  afHrmance  of  the  judgment 


OAKES  T.  W.  &  J.  SLOAKa  • 

(Sapreme  Court,  Appelltfte  DlvlsUm,  First  Department  December  80,  1809i) 

Wabehoubkheh  Q  84*)  — AcnoH  tob  Goods  Sroixir  —  SunzcmiOT  of  Evi- 
DEnox. 

Wbere  honsehtdd  goods  were  taken  for  storage  from  a  boose  where  a 
man  and  his  wif6  were  Urlng,  at  the  request  of  tbe  husband,  and  sntjee- 
qnraitly  delivered  to  blm.  clear  and  conTindng  proof  Is  required  to  sustain 
a  verdict  for  llie  wife  against  tbe  bailee  for  the  value  of  the  goods. 

[Ed.  Note. — ^For  other  cases,  see  Warehonsemai,  Gent  Dig.  |  79;  Dec. 
Dig.  I  84.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Adelen*  E.  S.  Oakes  against  W.  &  J.  Sloane.  Plaintiff 
had  judgment,  from  which,  and  an  ordn*  denying  a  motion  for  a  new 
trial,  defend^  appends.  Reversed. 
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Argued  before  INGRAHAM.  McLAUGHUN,  CI^ARKE, 
HOUGHTON,  and  SCOTT,  JJ. 

McGuire,  Homer  &  Smith  (Selden  Bacon,  of  counsel),  for  appel- 
lant 

I.  T.  Flatto,  for  respondent. 

PER  CURIAM.  In  September,  1899,  the  plaintiff  and  her  husband, 
Francis  J.  Oakes,  were  living  together  at  842  West  Seventy-Third 
street,  in  the  city  of  New  York,  and  from  said  house  there  were  de- 
livered to  the  defendant  for  storage  certain  draperies,  hangings,  and 
curtains  which  had  been  in  use  in  said  house.  In  April,  1904,  upon 
the  demand  of  Francis  J.  Oakes,  and  upon  payment  of  the  storage  and 
insurance  charges,  the  defendant  delivered  said  goods  to  him.  On  the 
1st  of  June,  1907,  this  action  was  commenced  ^  the  plaintiff  against 
the  defendant,  alleging  a  delivery  to  them  in  1901  of  said  goods  by 
her,  a  failure  to  redeliver  to  her  upon  demand,  and  claiming  $8,000 
damages.  Subsequent  to  the  original  delivery,  the  plaintiff  and  her 
husband  separated  and  are  not  now  living  together.  Upon  the  trial 
plaintiff  undertook  to  show  that  she  was  the  owner  of  the  goods,  that 
she  delivered  them  to  the  defendants,  and  the  value  thereof.  She  re- 
covered a  verdict  of  $2,328.43,  to  which  was  added  interest,  making  a 
total  of  $3,453.43. 

We  think  that  the  judgment  cannot  stand,  as  the  plaintiff  did  not 
sustain  the  burden  of  establishing  any  of  the  necessary  elements  of  her 
case,  title,  delivery,  or  value.  When  household  goods  are  taken  for 
storage  from  a  house  where  a  man  and  his  wife  are  living  together, 
at  the  request  of  the  husband,  and  are  subsequently  delivered  to  him, 
clear  and  convincing  proof  is  required  to  sustain  a  verdict  in  favor  of 
the  wife  against  the  bailee. 

The  judgment  and  order  appealed  from  should  be  reversed,  and  a 
new  trul  ordered,  with  costs  to  the  appellant  to  abide  the  event 


SHAPIBO  et  al.  t.  KLAB  et  al. 
(Supreme  Conrt  Appelate  DlvlaloD,  Tblrd  Departmoit  December  90,  1009.) 
Vesue  (I  52*) — CunoB  or  Fuoi  or  Tiux.— OaouiiDa— CosvanmiiGi  or  Wit- 

HESSES. 

Where  a  cause  of  action  arose  wholly  In  New  York  county  and  all  of 
the  witnesses  resided  either  there  or  In  Kli^s  connty,  exc^t  possibly  one 
of  the  plaintiffs,  the  place  of  trial  sbonld  hare  be«i  changed  on  motion 
from  Schenectady  connty  to  either  New  York  or  Kings  county. 

[Ed.  Note*— For  other  cases,  see  Tenue,  Gent  Dig.  H  70^  77;  Dec  Dig; 
102.*] 

Appeal  from  Special  Term,  Schenectady  County. 

Action  ^  Adolph  Shapiro  and  another  against  Samuel  Klar  and 
another.  From  an  order  denying  defendants'  motion  to  change  the 
pl^  of  trial,  they  appeal.  Reversed. 

Aigued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG, 
COCHRANE,  and  SEWELL.  JJ.  
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Morrison  &  SchiflF  (Jacob  R.  Schiff,  of  counsel),  for  appellants. 
Benjamin  Terk,  for  respondents. 

SMITH.  P.  J.  At  the  time  this  cause  of  action  arose  the  plaintiffs 
were  residents  of  New  York  county,  the  defendants  of  Kings  county. 
The  cause  of  action  is  for  goods  sold  in  New  York  county  to  one 
Tobias  Schwartz,  who  as  contractor  was  repairing  premises  belonging 
to  the  defendants  in  New  York  county.  It  is  alleged  that  by  reason 
of  differences  between  the  plaintiffs  and  said  Schwartz  the  plaintiffs 
refused  to  deliver  the  goods  necessary  to  complete  the  said  repairs 
until  the  defendants  promised  and  agreed  to  pay  for  such  material. 
Upon  this  promise  the  action  is  based.  The  answer  of  the  defendants 
contains  a  general  denial,  a  plea  of  payment,  and  the  plea  of  the  stat- 
ute of  frauds.  At  the  Special  Term  the  motion  was  determined  upon 
the  defendants*  affidavits  only.  From  those  it  appears  not  only  Uiat 
the  cause  of  action  arose  wholly  in  New  York  county,  but  that  all  the 
witnesses  reside  either  in  New  York  county  or  Kings,  except  possibly 
one  of  the  plaintiffs,  who  now  resides  and  has  resided  for  a  short  time 
in  Schenectady  county.  Under  these  circumstances,  we  think  the 
place  of  trial  should  have  been  changed  either  to  New  York  or  Kings 
county. 

This  order  was  made  upon  an  order  to  show  cause,  served  upon  the 
defendants  upon  the  8th  day  of  September,  and  returnable  at  a  Special 
Term  upon  the  11th  day  of  September,  1909.  The  plaintiffs  asked 
further  time  to  enable  them  to  present  affidavits,  but  the  motion  was 
decided  in  their  favor  without  their  affidavits.  This  order  should  be 
reversed,  with  $10  costs  and  disbursements,  and  the  motion  remitted 
to  Special  Term,  where  the  plaintiffs  can  have  opportunity  to  present 
counter  affidavits  if  they  should  be  so  advised. 

Order  rereraed,  with  910  coste  and  disbursements,  and  motion  remitted  to 
Special  Term,  as  per  opinion.  All  concnr. 


DAVIDGH  T,  GUAKDIAN  TRUST  OO.  OP  NEW  YORK. 
(Supreme  Court,  Appellate  Division,  Third  Department   December  30.  1909^ 

1.  CoBPOBATiovs  n  ^•)—LiABiiTnEs— False  Refbesertationb  bt  OiriCEB. 

Where  a  trust  mortgage  securing  bonds  referring  to  It  for  the  nature 
of  the  security  is  In  the  custody  of  a  corporation  trustee,  it,  though  not 
Interested  in  their  sale  by  another,  Is  nnder  Implied  obligation  to  disclose 
the  nature  of  the  lien  to  an  intending  purchaser,  especially  where  the  lat- 
ter can  only  learn  from  the  trustee  Itself  whether  It  has  In  pursuance  of 
Its  duty  satlBfled  prior  Hens,  and.  If  the  trustee's  vice  preddent  mlsrep- 
resentB  the  nature  of  the  lieOf  bis  act  la  within  the  weope  of  hla  asaic7 
and  binds  tbe  trustee. 

iE(L  Note;— For  other  cases,  see  Corporations,  Dec  Dig.  |  422.*] 

2.  Pabtibb  (I  7*>— Tbustibb  of  Kzfbebs  Tbubt— Right  to  Sub. 

A  partner  In  whose  name  bonds  purchased  with  partnership  funds  are 
r^stered  Is  a  trustee  of  an  express  trust  as  to  his  copartner's  interest, 
and  as  such  is  authorised  by  Code  Civ.  Froa  |  449,  to  Bne  fbr  false  re^*fr 
seiitations  inducing  the  purdus& 

[FA.  Note.— For  other  caoM,  see  Parties,  Cmt  Dig.  ||  9-11;  Dec  Dls. 
8  7.*]  
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8.  Fbaud  (S  59*) — Actions— Measubb  or  Daicaoks. 

Wbere  a  purcbase  of  bonds  aecared  by  a  mortgage  on  property  worth 
less  than  tbelr  face  value  Is  induced  by  false  representation  that  tbe 
mortage  is  a  first  lien,  and  the  llm  Is  snbacqtieiit]^  divested  by  a  sale  un- 
der prior  liens,  the  measure  ot  damages  Is  the  value  of  the  property,  and 
not  the  amount  paid  tor  the  bonds. 

tEd.  Note. — For  other  cases,  see  Fraud,  Dec.  Dig.  |  68.*] 

Appeal  from  Trial  Term,  Brome  County. 

Action  by  S.  Richard  Davidge  against  the  Guardian  Trust  Company 
of  New  York.  From  a  judgment  for  plaintiff  and  an  order  denying  a 
new  trial,  defendant  appeals.    Modified  and  affirmed. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG,  COCH- 
RANE, and  SEWELL,  JJ. 

Hotchkiss  &  Barber  (Harvey  D.  Hinman,  of  counsel),  for  appel- 
lant 

S.  Mack  Smith,  for  respondent 

SMITH,  P.  J.  The  action  is  brought  to  recover  damages  caused  by 
the  false  representation  of  one  of  the  officers  of  defendant  company, 
which  induced  the  purchase  by  the  plaintiff  of  10  certain  bonds  of  the 
Metropolitan  Real  Estate  Improvement  Company.  The  representation 
claimed  to  have  been  falsely  and  fraudulently  made  was  that  the  mort- 
gage executed  to  secure  said  bonds  was  a  first  mortgage  upon  the 
property  upon  which  it  was  a  lien.  The  face  value  of  the  bonds  was 
$5,000.  The  verdict  of  the  jury  was  $4,500.  By  stipulation  that  was 
afterwards  reduced  to  $4,265.^,  being  the  amount  actually  paid  for 
said  bonds  with  interest. 

On  November  24,  1905,  the  Metropolitan  Real  Estate  Improvement 
Company  executed  and  delivered  to  this  defendant  a  trust  mortgage 
covering  a  large  tract  of  land  in  the  city  of  Yonkers,  to  secure  the  pay- 
ment of  a  series  of  bonds  to  be  issued  by  said  improvement  company. 
The  total  issue  contemplated  was  2,000  bonds,  of  the  par  value  of  $500 
each.  The  mortgage  itself  recited  the  existence  of  prior  liens  upon  the 
premises  covered  thereby  to  the  extent  of  $263,400,  and  contained  this 
provision : 

"Whereas,  there  are  now  existing  mort^ges  wbtch  are  Hens  upon  the 
property  or  a  portion  thereof  hereinbefore  .described  and  upon  which  this 
mortgage  is  given  and  Intended  to  become  a  lien  before  tbe  maturity  of  tbe 
■aid  ^sting  mortgages,  which  said  mortgages  are  as  follows:  A  mortgage 
held  by  the  Metropolitan  Life  Insurance  Company  for  $120,000.  A  mortgage 
held  by  the  Valley  Farms'  Company  for  $55,000.  A  mortgage  held  by  the 
Valley  Farms'  Company  for  $8,400.  Two  mortgages  held  by  the  Connecticut 
Building  &  Loan  Association  for  $30,000  and  $50,000,  respectively,  all  of 
which  mortgages  amount  In  the  aggregate  to  the  mm  of  $263,400.  Whereas, 
it  is  desired  and  Intended  to  pay  off  tbe  said  mortgages  and  each  of  them  out 
of  tbe  proceeds  of  the  sale  of  tbe  bonds  herein  described:  Now  therefore  it 
IB  hereby  agreed  by  the  said  company  that  daring  the  third  year  of  the  life 
of  this  trust  mortgage  It  will  pay  to  the  Guardian  Trust  Company  as  trustee 
the  sum  of  $60,000,  and  during  the  fourth  year  <^  the  life  of  this  mortgage 
the  sum  of  $100,000  and  such  further  sum  or  suois  as  may  be  necessary  to  pay 
the  principal  and  Interest  due  on  the  said  mortgage  and  to  procure  the  dis- 
charge and  satisfaction  thereof,  and  the  said  Guardian  Trust  Company  as 
trustee  hereby  agrees  to  apply  such  payments  when  so  made  to  tbe  payment 
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and  satlsfactloQ  of  the  said  mortgagea.  that  It  will  make  such  application  of 
■ucli  parmeDts  pro  rata  unless  tbe  order  of  such  application  sboU  be  differ- 
ently directed  by  said  company,  in  which  case  It  will  make  such  andlcattoa 
of  such  paynients  as  directed  by  sach  company.** 

Each  of  the  bonds  contained  the  following  statonent: 

"TblB  bond  is  one  of  a  series  of  two  thousand  bonds  of  the  denomination 
of  five  hundred  dollars  (9B00)  eadi,  nnmbered  oonsecatlTely  from  one  to  two 
thousand,  inclusive,  amounting  in  the  aggregate  to  one  million  dollars,  all  of 
which  are  equally  secured  by  an  Indenture  of  mortgage  bearing  date  Uie  24th 
day  of  NoTember,  A.  D.  1905,  whereby  certain  property  now  owned  by  this 
company  has  t>een  mortgaged  to  the  Guardian  Trust  Company  of  New  York 
Gi^  as  trustee,  and  pledged  for  the  benefit  of  the  holders  of  the  said  bonds. 
For  a  statement  of  the  property  pledged,  the  nature  of  the  secnri^,  the  rights 
of  the  holders  of  the  said  bonds,  and  conditions  upon  which  bonds  are  secured 
and  issued,  reference  is  hereby  made  to  said  indenture  of  'mortgage." 

The  trustee's  certificate  was  also  in  the  form  usually  employed,  and 
was  as  follows: 

**Tm8tee's  CSertlflcate.  The  Guardian  Tnlgt  Company,  as  trtntee,  hwAij 
certlflee  that  the  within  bond  is  oae  of  the  aeries  of  bonds  described  In  the 
trust  deed  or  mortgage  therein  described.  Guardian  Trust  Co.,  New  York, 
Trustee.  I*.  O.  Haynes,  Secretary.** 

The  property  was  thereafter  sold  under  the  prior  mortgages,  there- 
by entirely  divesting  the  property  of  the  lien  of  this  mortgage.  Upon 
such  sale  there  was  no  surplus  to  which  the  lien  of  this  mortgage  could 
attach. 

Prior  to  the  purchase  of  these  bonds,  the  plaintiff,  together  with  one 
Russell,  who  was  selling  the  same  either  for  himself  or  the  Metropoli- 
tan Real  Estate  Improvement  Company,  went  to  the  defendant's  of- 
fices in  New  York  City,  and  in  response  to  an  inquiry  by  plaintiff  was 
there  informed  by  Charles  L.  Robinson,  the  defendant's  vice  president, 
that  the  mortgage  securing  said  bonds  was  a  first  Hen  upon  the  prop- 
erty covered  thereby.  Robinson  was  the  officer  who  executed  the  mort- 
gage on  defendant's  behalf,  and  his  name  appears  upon  the  bond  as 
having  signed  the  name  of  defendant  to  a  notice  of  registration  thereof. 
Upon  the  trial  tiie  defendant  offered  no  evidence,  but  rested  after  tiie 
plaintiff  had  finished  his  case.  The  jury  has  found  that  the  representa- 
tions were  made  as  sworn  to  by  the  plaintiff,  that  they  were  fraud- 
ulently made,  and  has  assessed  the  plaintiff's  damages. 

The  defendant's  main  contention  is  that  the  representation  by  its 
vice  president,  Robinson,  was  not  the  representation  of  the  defendant ; 
that  it  was  not  made  within  the  5C<^  of  his  duties  as  its  officer.  It  is 
true  that  this  defendant  was  not  selling  these  bonds  and  was  not  in- 
terested in  their  sale.  Such  rejnvsentations,  therefore,  could  not  be 
deemed  the  representations  of  the  defendant  because  of  an  implied  au- 
thority to  make  representations  to  procure  a  sale.  But  the  defendant 
had  accepted  the  trust  created  by  the  mortgage.  The  bonds  issued  and 
certified  by  the  defendant  referred  to  the  mortgage  for  ascertainment 
as  to  the  nature  and  extent  of  the  security.  'Inat  mortgage  was  de- 
livered to  the  defendant,  was  in  its  custody  and  control.  'The  defend- 
ant, therefore,  was  under  the  implied  obligation  to  disclose  the  full 
contents  of  that  mortgage,  both  to  any  bondholder  and  to  any  in- 
tending purchaser  of  said  bonds.   If  instead  of  Viewing  the  mortgage. 
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and  thereby  disclosing  the  nature  and  extent  of  the  security  which 
was  held  for  these  bonds,  the  defendant's  ofiicer  chose  to  state  tlie 
contents  of  that  mor^ge  and  the  nature  and  extent  of  the  lien  which 
it  created*  it  was  his  duty  to  speak  honestly.  If  in  so  disclosing  its 
contents  he  fraudulently  misrepresented  the  nature  of  the  Hen,  his  act 
was  without  doubt  an  act  within  the  scope  of  the  officer's  agenc}',  and 
the  declarations  so  made  must  be  deemed  the  declarations  of  the  de- 
fendant. This  duty  is  further  emphasized  by  the  nature  of  the  trust 
which  the  defendant  assumed.  These  bonds  were  installment  bonds, 
payable  $50  a  year  for  10  vears.  Under  the  terms  of  the  mortgage 
above  quoted,  during  the  tnird  year  of  the  life  of  the  mortgage  the 
trustee  was  to  apply  $60,000  to  the  payment  of  these  prior  mortgages, 
and  durii^  the  fourth  year  of  the  life  of  the  mortgage  the  trustee  was 
to  apply  $100,000,  "and  such  further  sum  or  sums  as  may  be  necessa- 
ry to  pay  the  principal  and  interest  due  on  said  mortgages"  and  to 
procure  a  discharge  and  satisfaction  thereof.  These  bonds  were  be- 
ing sold  as  paid-up  bonds,  with  the  payment  of  all  future  installments 
anticipated.  The  trustee  was  not  authorized  to  receive  the  full  con- 
sideration of  the  bonds  with  installments  anticipated,  and  wait  three 
years  before  making  payment  upon  the  prior  mortgages.  The  fair  in- 
tent of  the  obligations  is  that,  after  three  years'  installments  had  been 
paid,  the  trustee  must  commence  to  reduce  the  prior  incumbrances  and 
pay  $60,000  thereupon,  and  after  four  installments  had  been  paid  the 
trustee  should  pay  such  further  sum  as  was  necessary  to  satisfy  the 
mortgage.  When  sufficient  number  of  those  bonds  had  been  sold  as 
paid-up  bonds,  it  became  the  duty  of  the  defendant  without  waiting 
three  years  apply  at  least  part  of  tiie  proceeds  of  the  bonds  to  the 
payment  of  those  prior  mortgages.  Whether  a  sufficient  number  of 
bonds  had  been  sold  so  as  to  impose  this  duty  upon  the  defendant,  and 
whether  the  defendant  had,  in  pursuance  of  its  duty,  satisfied  any  part 
or  all  of  the  prior  mortgages,  could  only  have  been  ascertained  from 
the  defendant  itself.  By  reason  of  this  necessity  of  inquiry  of  the  de- 
fendant, there  arose  a  correlative  obligation  on  the  part  of  the  defend- 
ant to  disclose  fully  the  exact  nature  and  situation  of  the  security. 

Other  objections  are  made  to  this  judgment.  It  seems  that  the 
bonds  were  purchased  with  moneys  belonging  jojntly  to  Davidge  and 
his  partner,  Smith.  The  answer  was  amended  upon  the  trial,  without 
objection,  to  allege  a  defect  of  parties  plaintiff  in  the  failure  to  join 
the  partner.  Smith,  with  the  plaintiff.  But  the  bonds  were  registered 
in  the  name  of  Davidge.  He  thereby  became  as  to  Smith's  interest  a 
trustee  of  an  express  trust,  and  as  such  was  authorized  to  bring  this 
action.  Code  Civ.  Proc  §  449. 

Another  and  more  serious  objection  made  by  the  defendant  is  as 
to  the  rule  of  damages  held  by  the  trial  court  Of  these  2.000  bonds, 
1,016  only  were  issued.  The  property  is  shown  by  the  plaintiff's  wit- 
nesses to  have  been  worth  $219,000.  The  representation  was  that  this 
was  a  first  mortgage.  These  1,016  bonds  were  of  the  face  value  of 
$508,000.  If  the  property  had  been  as  represented,  without  prior  lien, 
the  plaintiff's  bonds  would  have  been  worth  5/308  of  $219,000,  or  $2,- 
155.51.   This  sum,  with  interest,  is  the  amount  in  which  the  plaintiff 
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has  been  datnaged  by  the  false  representation  of  the  defendant.  The 
judgment  should  be  so  modified,  and,  as  modified,  affirmed,  without 
costs  to  either  party. 

Judgment  modified  as  per  opinion,  and,  as  modified,  affirmed,  with- 
out costs  to  either  party.   All  concur. 

NOTE. 

[a]  (Ala.  1001)  It  is  not  within  the  general  scope  of  the  authority  of  an 
aseut  of  a  corporation  to  alter,  vary,  or  enlArge  a  contract  made  hy  a  corpora- 
tion tinder  Its  corporate  seal ;  and  therefore  an  act  -done  or  an  omission  made 
by  the  agent  of  a  corporation,  who  bad  entered  Into  a  contract  under  Its  cori>o- 
rmte  seal,  baring  reference  to  said  contract,  cannot  work  an  estoppti  against 
the  rights  of  said  corporation  arising  under  fln<ii  contract,  unless  it  Is  sbown 
that  said  act  or  admission  by  said  agent  In  reference  to  the  contract  was  duly 
authorized  by  tbe  owporatlMi. — SnlllTan  r.  Loulsrllle  &  N.  R.  Co.,  80  Bo.  528, 
128  Ala.  77. 

[b]  (Golo.  1901)  Where  idalntlfTs  depot  master  requested  the  electric  light- 
ing company  whldi  furnished  the  current  for  lighting  the  building  to  send  n 
man  to  repair  a  broken  <iiandeller,  and  the  man  sent  examined  the  break,  and, 
on  inquiry  tnm  the  depot  master,  assured  him  that  there  was  no  danger,  but 
It  did  not  aivear  that  be  was  other  than  a  workman  sent  to  r^lr,  or  that  he 
ma  competent  or  authorised  to  adTlse,  or  that  the  depot  master  bad  any  right 
to  make  the  Inquiries  or  rely  on  the  answer,  the  erldence  did  not  qhow  that 
the  electric  lighting  company  was  resptmstble  for  the  man's  statement — Na- 
tional Fire  Ins.  Co.  t.  Denver  Oonsol.  Electric  Co.,  63  P.  949,  16  Colo.  App.  86. 

[c]  (Conn.  1903)  A  company  is  not  bound  by  the  representations  of  Its  agent 
as  to  Its  stock ;  he  at  the  time  being  engaged,  to  the  knowledge  of  the  person 
with  whom  be  was  dealing.  In  selling  stock  owned  by  himself,  and  the  other 
party  relying  on  bis  statements  because  he  thought  one  who  was  an  agent  of 
the  craupany  ought  to  have  accurate  Information,— Western  Realty  A  Invest- 
ment Co.  T.  Haase^  68  A.  861,  7S  Cimn.  436. 

[d]  (Ga.  188^  If  the  holder  of  an  Incumbrance  oo  real  estate  be  a  corpora- 
tion, and  Inform^lon  as  to  the  amount  of  the  debt  due  be  furnished  by  an  of- 
ficer, who  at  the  time  of  giving  the  Information  Is  acting  within  the  i^ere 
of  hlB  apiH-oprlate  duties  to  a  prospective  purchaser  of  the  property,  the  cor- 
poration win  be  estc^ped,  as  against  the  person  acting  aa  such  Information, 
from  claiming  aijy  larger  amount  than  the  sum  fixed  by  the  officer  in  his  state- 
ment—Fulton Building  &  Loan  Ass'n  v.  Greralea,  29  S.  E.  932.  103  Oa.  376. 

[e]  <I11. 1904)  When  an  (^cer  of  a  corporation,  while  acting  within  the 
scope  at  hlB  authority,  makes  an  admlsslcm.  the  coiporatl<m  is  bound  thereby. 
— Vincent  t.  Soper  Lumbn>  Go.,  118  111.  App.  46S. 

[f]  (Ind.  1908)  Oral  or  printed  statwnents  made  by  agents  or  officers  of  a 
building  and  loan  association  In  contradiction  of  the  by-laws,  which  are  by  ref- 
erence made  a  part  of  ttie  contract  with  a  borrowing  mauber,  or  In  oontra- 
dictl<»i  of  the  language  or  the  contract  Itself,  whether  relied  on  by  the  t>orrow- 
lug  member  or  not,  do  not  constitute  the  basis  of  an  estoppel  unless  the  repre- 
sentations are  fraudulent. — Noah  v.  German-American  Bldg.  Ass'n,  68  N.  R 
615,  31  Ind.  App.  504. 

[g]  (Iowa,  1901)  The  fact  that  a  person  In  charge  of  corporate  property  is 
an  Bgent  of  the  cOTporatitm.  and  authorized  to  sell  the  same,  does  not  render 
the  stockholders  liable  fbr  his  false  representati<mB  as  to  the  amount  of  tbB . 
property,  by  which  a  third  person  Is  Induced  to  buy  their  stock,  but  he  must 
be  shown  to  be  the  agent  of  the  stodtholdera,  or  to  have  been  referred  to  by 
them  as  possessing  knowledge  of  the  prc^rty. — Boddy  v.  Henry,  85  N,  W. 
771.  113  Iowa,  462,  53  L.  R.  A.  769. 

[b]  (Mich.)  A  corporation  was  twund  by  representations  as  to  Its  solvency, 
made  for  the  purpose  of  floating  its  paper  by  a  member  of  a  firm,  that  was  twth 
payee  and  indorse  and  owned  nearly  all  the  atock  and  controlled  the  corporate 
operations.— <188S)  Genesee  Sartims  Bank  t.  Barge  Co.,  17  N.  W.  790,  52  Mich. 
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194;  (1884)  Genesee  Count;  SavlngB  Bank  T.  Michigan  Barge  Ck>.,  18  N.  W. 
206.  52  Mich.  438. 

[I]  (N.  C.  1904)  Where  two  corporations,  pursuant  to  resolutions  of  their 
stotikholders,  made  a  contract  whereby  one  was  to  convey  all  its  property  to 
the  other,  and  at  a  meeting  of  all  the  «tocfcholdm  of  both  corporations  the 
spokeeioen  for  the  grantee  cotporatlott  stated  that  the  grantee  did  not  care 
tor  certain  lots  belonging  to  the  grantor,  hla  remarks  could  not  tiave  Uie  effect 
of  surrendering  the  rljfhta  of  the  grantee  in  such  lota  under  the  contract — 
Plnciiback  v.  Bessemer  Mln.  &  Mfg.  Co.,  49  S.  K.  106,  137  N.  O.  171. 

[J]  (Tex.  1904)  Reiffesentations  made  by  an  officer  or  agent  of  a  corporation 
wUl  not  create  a  liability  against  the  cor[>oration,  unless  the  representation 
be  made  by  the  agent  concerning  a  business  which  the  corporation  la  empow- 
ered by  Its  charter  to  do,  and  unless  the  agent  Is  at  the  time  acting  within  the 
scope  of  his  authority.  Judgment  (Civ.  App.  1903)  77  S.  W.  239,  reversed.— 
Commercial  Nat  Bank  r.  First  Nat  Bank,  80  S.  W.  601,  97  Tex.  686^  101  Am. 
St  Rep.  879. 

[k]  (Tex.  1904)  Where  the  claim  agent  for  a  railroad  ciHnpany  had  au- 
thorUy  to  represent  It  in  procuring  a  release  of  liability  from  one  who  had 
been  Injured  while  a  passenger,  and  a  physician  employed  by  the  company  con- 
spired with  the  claim  agent  to  procure  a  release  for  an  Inadequate  sum,  repre- 
sentations made  by  the  physician  were  binding  on  the  carrier  on  the  issue  as 
to  frand  in  the  procur^ent  of  the  release. — International  &  O.  N.  R.  Go.  t. 
Shuford,  SI  S.  W.  1189,  36  Tex.  Civ.  App.  2&1. 

fl]  (Ya.  1888)  A  false  statement  made  by  tlie  agent  of  a  corporation  aa  an 
indncement  to  one  t9  sabscrlbe  for  stock  tlier^n,  that  the  corporation  bad-  iwo- 
cured  and  contracted  for  the  building  of  a  woolen  mill  and  iron  foundry  on  it9 
property,  will  afford  a  ground  for  damages  against  the  corporation. — Owens  t. 
Boyd  Land  &  Im{MroTenient  Co.,  28  S.  EL  950,  95  Ya.  560. 

[m]  (Ya.  The  admissions  and  representations  made  by  an  agent  of  a 

corporation,  acting  within  the  scope  of  his  authority,  and  concerning  matters 
intru0ted  to  him,  are  binding  upon  the  corporation. — White  Hall  Co.  t.  Hall, 
46  8.  B.  29a  102  Ya.  284. 

[n]  (W.  Va.  1800)  The  folae  atatement  of  an  agent  ot  a  corpwatloa  ai»- 
pcrinted  to  buy  tlmbw  tor  It,  in  making  the  ccmtract  that  13ie  cmiqiiany  la  a 
partnwshlis  doea  not  bind  Its  members  or  the  corporation  to  liability  aa  part- 
nera.— McDonald  t.  Ode,  82  S.  EL  1063.  46  W.  Va.  186. 
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DWZEB  et  aL  T.  NEW  YOBK  CENT,  *  H.  B.  B.  OOi 

(Snpreme  Court,  Appellate  DItIsIod,  Third  Department  Deoonber  SfK  1909L) 

Cabbiebs  <|  2ST*)— Injubt  to  Psbson  Sekkizto  TSAirspOBTATiozr— IWuoev- 
CY  Caused  bt  Neougihob  of  I^cbdemt. 

In  an  action  for  death,  where  It  appeared  that  plaintiff's  Intoltate 
came  rapidly  toward  a  moTing  train  and  attempted  to  board  it,  and  the 
assistant  conductor,  in  attempting  to  prevent  Intestate  from  boarding, 
pushed  him  away  and  caused  him  to  fall,  resulting  in  his  death,  the  de- 
fendant  could  not  be  held  liable  because  the  conductor  used  more  force 
than  necessary  in  meeting  the  onergency. 

[Ed.  Note.— For  other  caaea,  ne  Carriers,  Cent  Dig.  |  1154 ;  Dec  Dig. 
i  287.*] 

Appeal  from  Trial  Term,  Albany  County. 

Action  by  Hanora  Dwyer  and  another,  as  administrators  of  the  es- 
tate of  James  Dwyer,  deceased,  against  the  New  York  Central  &  Hud- 
son River  Railroaid  Company.  Judgment  for  pUintiff.  Defendant  ap- 
peals. Reversed,  and  new  trial  granted. 

Argued  before  SMITH.  P.  J.,  and  "CHESTER,  KELLOGG, 
COCHRANE,  and  SEWELL,  JJ. 

William  P.  Rudd,  for  appellant. 
Thomas  S*  Fagan,  for  respondent. 

SMITH,  P.  J.  The  judgment  has  charged  the  defendant  with  hav- 
ing caused  the  death  of  plaintiif's  intestate  by  reason  of  its  negligence. 
On  the  1st  day  of  October,  1907,  at  Bedford,  in  the  county  of  West- 
chester, plaintiff's  intestate  attempted  to  board  a  train  of  the  defend- 
ant after  the  train  had  started  frcnn  the  station  and  while  it  was  in 
motion.  The  defendant's  assistant  conductor  leaned  far  enough  out 
from  the  train*  to  push  the  plaintiff  away  and  prevent  his  boarding  the 
train.  The  result  of  the  force  used  was  that  plaintiff  fell  over  back- 
ward and  struck  upon  his  head  upon  one  of  the  ties  of  another  track, 
and  in  three  days  died.  The  learned  trial  judge  recognized  the  right 
of  the  defendant's  servant  to  prevent  the  plaintiff's  intestate  from 
boarding  the  train.  That  right  would  seem  to  be  undoubted.  The 
train  was  not  a  vestibuled  train.  The  plaintiff's  intestate  might  easily 
have  fallen  between  the  cars  or  under  the  wheels,  and  it  was  dearly 
the  duty  of  the  defendant's  servant  to  use  such  force  as  was  neces- 
sary to  protect  him  from  peril,  the  possible  result  of  his  own  negli- 
gence. The  jury  has  determined  that  the  defendant's  servant  used 
more  force  than  was  necessary,  and  it  is  upon  this  theory  that  the 
judgment  was  obtained,  and  is  sought  here  to  be  sustained. 

We  are  of  the  opinion  that  the  defendant  is  not  justly  chargeable 
with  the  death  of  the  plaintiff's  intestate.  By  his  own  negligence  he 
had  created  an  emergency  which  the  defendant's  servant  was  required 
to  meet.  Just  how  much  force  was  necessary  to  prevent  the  plain- 
tiff's intestate  from  boarding  the  train  it  was  impossible  to  tell.  H& 
was  a  man  who  weighed  170  or  180  pounds,  and  was  coming  toward 
the  train  partly  running  and  partly  staggering,  as  the  defendant's  serv- 
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ant  swears.  The  defendant's  assistant  conductor  stood  upon  the  step 
of  the  platform  just  below  the  top.  Holding  on  with  lus  right  hand 
he  reached  over  with  his  left  and  pushed  the  plaintiff's  intestate  away. 
With  what  persistence  plaintiff's  intestate  would  attempt  to  force  an 
entrance  to  the  train  defendant's  servant  had  no  knowledge.  If  in  that 
emergency,  created  by  the  negligence  of  the  plaintiff's  intestate  him- 
self, the  defendant's  servant  used  more  force  than  was  necessary,  the 
defendant  should  not  be  held  liable  for  a  mere  mistake  of  judgment 
upon  his  part  as  to  the  amount  of  force  necessary  to  be  used.  In  29 
Cyc.  434f  the  rule  is  laid  down  as  follows : 

"Acts  tn  Emergencies.— Persons  snddenly  placed  In  a  position  of  peril  and 
impending  danger  do  things  which  onUaarllr  would  be  acts  of  DegUgence; 
but  acts  done  In  such  extreme. clrcumstancee  are  not  to  be  judged  by  ordinary 
rules.  And  if  an  act  has  to  be  performed  within  a  brief  period,  with  no  time 
In  which  to  determine  the  best  course,  n^ligence  cannot  be  predicated  of  it" 

In  Wynn  v.  Central  Park  N.  &  E.  R.  R.  Co.,  133  N.  Y.  675,  30  N. 
E.  721,  the  headnote  in  part  reads : 

"It  seems,  when  an  employ^  of  a 'railroad  company  is  confronted  with  a 
sndden  emergency,  the  failure  on  his  part  to  exercise  the  best  Jadgment  the 
case  renders  possible  does  not  establish  lack  of  care  and  skill  on  his  part." 

Within  this  rule  of  law  there  is  no  evidence  in  the  case  which  would 
justify  this  verdict.  It  is  not  claimed  that  the  conductor  struck  him, 
or  did  anything  further  than  to  push  him  with  his  left  band  while  he 
was  leaning  over  from  the  car.  That  plaintiff's  intestate  should  have 
fallen  upon  the  back  of  his  head,  and  suffered  an  injury  whidi  caused 
his  death,  was  not  within  reasonable  anticipation,  and  upon  the  evi- 
dence was  not  caused  by  any  act  of  the  defendant's  servant  for  which 
the  defendant  should  be  held  liable. 

The  judgment  and  order  should,  therefore,  be  reversed,  and  a  new 
trial  granted,  with  costs  to  appellant  to  abide  the  event. 

Judgment  and  order  reversed,  and  new  trial  granted,  with  coetB  to  appe- 
lant ta  abide  event  All  concur. 


WAKEFIELD  T.  PERKINS  «t  aL 
(BniHeme  Oobrt,  Special  Term,  Westchester  County.  Jannarr  4,  19ia) 

1.  MUNICXFAL  CORPOBATIOKS   (S  868*) — EXPlNDrTUBl  OF  VlLULOB  PURDa— 
VlLUQES  INCOBFOBATBD  URDU  SPBCIAI.  LAW— LAWS  GOVEBniirO. 

Village  Law  (Oonsol.  Laws,  c.  64),  S  128,  provides  that  no  contract  shall 
be  made  Involving  an  expenditure  by  the  village,  unless  the  money  there- 
for is  on  hand,  or  a  proposition  has  been  adopted  authorizing  the  board 
of  trastees  to  raise  such  money.  Section  880  makes  all  provisions  of  tbe 
Tillage  law  aj^licable  to  a  village  Incorporated  under  a  special  law  which 
are  not  Incouistent  with  snch  special  law.  Held,  that  section  128  is,  and 
In  Jane,  1900,  was,  applicable  to  the  village  of  Port  Chester. 

[Ed.  Note— For  other  cases,  see  Mmilcipal  Gorporatlona,  Gent  Dig.  | 
1842;  Dec.  Dig.  |  SBS.*! 
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2.  iHJtrKcnoM  (|  163*) — Cdntimuinq  Teuporabt  Intokction— Affidavitb— 
Conflicts  in. 

Where,  upon  a  motion  by  taxpayers  In  a  pending  taxpayers*  action  t» 
continue  a  toiqMrary  injunction  restraining  a  Tillage  from  paying  money 
claimed  to  be  due  from  the  village  for  services  performed  as  an  account- 
ant,  where  the  affidavita  sutoiltted  upon  the  question  as  to  wheth«-  when 
tbe  contract  was  made  the  Tillage  had  on  hand,  In  the  general  or  contin- 
gent fund,  money  to  meet  the  expenditure,  were  In  substantial  conflict,  a 
temporary  Injunction  should  be  continued  until  the  queatlon  could  be  de- 
termined upon  the  trial  of  the  action. 

[Ed.  Not&— For  other  cases,  see  Injunction,  Cent  Dig*  I  358;  Dec.  Dig. 
f  163 

Action  by  Wilson  F.  Wakefield  against  Franklin  P.  Perkins,  as 
president,  and  others,  as  trustees,  of  the  Village  of  Port  Chester,  and 
Fliilip  P.  Gaynor.  Ou  motion  by  plaintiff  to  continue  a  temporary  in- 
junction. Motion  granted. 

Frederick  W.  Sherman,  for  the  motion. 
Strang,  Sawyer  &  Taylor,  opposed. 

MILLS,  J.  This  is  a  motion  made  in  the  above  taxpayers*  action  to 
continue  a  temporary  injunction  therein  so  as  to  restrain  the  officials  of 
the  village  of  Port  Chester  from  paying  to  the- defendant  Philip  P. 
Gaynor  the  sum  of  $6,000,  claimed  by  him  to  be  due  to  him  from  said 
village  for  the  performance  of  work  as  a  certified  public  accountant^ 
under  a  written  contract  purported  to  have  been  made  between  him 
and  said  village  on  the  28th  of  June,  1909. 

The  complaint  alleges  that  said  contract  was  invalid  as  being  beyond 
the  power  of  the  board  of  trustees. of  the  village  to  make,  by  whose 
purported  authority  it  was  made.  This  contention  is  here,  upon  this 
motion,  made  and  urged  upon  two  grounds,  viz. :  (1)  That  while  the 
village  of  Port  Chester  was  incorporated  and  still  exists  under  a  spe- 
cial charter,  nevertheless  section  128  of  the  General  yillage  Law 
(Consol.  Laws,  c.  64),  applies  and  is  in  force  as  to  that  village  and  is 
applicable  here ;  and  that  no  proposition  had  been  adopted  at  any  vil- 
lage election  authorizing  such  an  expenditure;  and  that,  at  the  time 
the  contract  was  attempted  to  be  made,  the  money  for  the  same  was  not 
on  hand ;  and  (2)  that  the  contract  was  made  to  secure  the  perform- 
ance of  work  which  the  village  charter  required  to  be  done  hy  various 
village  officials,  there  being  no  express  authority,  by  the  charter  cm* 
otherwise,  to  the  trustees  to  employ  such  outside  services. 

As  to  the  first  contention,  it  is  the  claim  of  the  defendants  that  said 
section  128  of  the  general  village  law  is  not  applicable  to  the  vil- 
lage of  Port  Chester.  It  seems  to  me  that  this  claim  is  not  well  made, 
and  that  it  must  be  held  that  such  section  is  applicable  to  that  village 
upon  the  ground  that  its  provisions,  at  least  to  the  effect  that  "no  con- 
tract shall  be  made  involving  an  expenditure  by  the  village  unless  the 
money  therefor  is  on  hand  or  a  proposition  has  been  adopted  authoriz- 
ing the  board  of  trustees  to  raise  such  money,"  are  not  inconsistent 
with  any  provisions  of  the  special  charter  of  that  village.  Section  380 
of  the  general  village  law  makes  all  the  provisions  of  that  law  applica- 
ble to  a  village  incorporated  underhand  subject  to  a  special  law,  which 
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are  not  inconsistent  with  such  special  law.  Therefore  I  hold  that  said 
section  128  is,  and  in  June,  1909,  was,  af^licable  to  the  village  of  Port 
Chester.  It  is  undisputed  that  no  such  expenditure  was  ever  author^ 
ized  by  a  vote  of  the  people. 

As  to  the  question  or  matter  of  fact  whether  or  not,  when  the  con- 
tract was  made,  the  villag-e  had  on  hand,  in  the  general  or  contingent 
fund,  the  money  to  meet  the  expenditure  contemplated  by  the  con- 
tract, the  affidavits  here  submitted  seem  to  me  to  be  in  substantial  con- 
flict. It  is  not  practicable  to  properly  determine  such  question  upon 
conflicting  affidavits.  Therefore  the  temporary  injunction  should  be 
continued  until  such  question  can  be  fully  determined  upon  the  trial  of 
the  action. 

As  to  the  second  contention  made  here  in  behalf  of  the  plaintiff, 
viz.,  that  the  work  performed  under  the  contract  was  merely  that 
which  the  village  charter  requires  the  village  officials  to  perform,  it 
seems  to  me  that  this  may  be  true  of  the  second  item  or  class  of  work 
called  for  by  the  contract.  The  contract  provides  for  two  apparently 
distinct  classes  of  service:  First,  the  making  of  an  examination  of 
the  past  tax  and  assessment  records  and  various  c(»npilations  there- 
from, and  for  this  service  $4,800  are  to  be  paid ;  and,  secondly,  the  de- 
vising' a  new  and  efficient  system  of  bookkeeping  and  accounting  and 
for  the  instruction  therein  of  the  various  village  officers,  such  as  the 
treasurer,  tax  receiver,  and  clerk.  There  appears  to  be  grave  doubt 
as  to  the  authority  of  the  board  of  trustees  to  employ  outside  serv- 
ices of  the  latter  character.  Such  services  seent  to  be  clearly  or  at 
least  probably  within  the  scope  of  the  duty  of  those  village  officials  to 
perform;  and  it  would  seem,  for  instance,  that  in  the  absence  of  ex- 
press authority  the  village  trustees  would  have  no  more  power  to  em- 
ploy a  public  accountant  to  teach  the  village  clerk  how  to  keep  his 
books  and  accounts  than  to  employ  an  outside  bookkeeper  to  actually 
keep  the  same  for  the  clerk.  It  would,  seem  to  be  a  part  of  the  official 
duty  of  the  clerk,  for  the  performance  of  which  he  is  paid  by  his  regu- 
lar compensation,  to  keep  his  books  in  an  intelligible,  businesslike  man- 
ner; and  that,  if  he  does  not  know  how,  he  should  learn  how  at  his 
own  expense,  not  at  that  of  the  village.  It  is  not  apparent  to  me  that 
a  villi^e  board  of  trustees,  under  its  general  powers,  has  authority  to 
employ  a  schoolmaster  to  teach  the  village  officials  how  to  perform 
their  official  duties,  however  wise,  upon  occasion,  it  might  seem  to  be 
for  them  to  have  and  exercise  sudi  power.  According  to  the  contract 
here,  $1,200  are  to  be  paid  for  that  particular  service  of  instruction. 

The  explanation  given  by  the  defendants  of  the  necessity  for  em- 
ploying the  services  of  the  first  class  is  that,  under  the  village  charter, 
it  is  necessary,  for  the  board  of  trustees  now  to  hold  a  tax  sale  and  to 
bring  actions  to  recover  unpaid  taxes,  of  which  a  large  aunount  is  now 
in  arrears ;  and  that  the  books  and  accounts  for  many  years  past,  pur- 
porting to  show  unpaid  taxes  and  assessments,  or  which  should  show 
them,  have  been  so  inaccurately  or  inefficiently  kept  by  preceding  vil- 
lage officials  that  the  board  of  trustees  find  it  utterly  imj>ossible  from 
such  books  to  ascertain  the  amounts  or  items  of  unpaid  taxes  and 
assessments  so  as  to  enable  them  to  provide  for  an  efficient  sale  or  an 
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efficient  prosecution,  by  acti(»is  in  the  courts,  for  the  recovery  of  the 
arrears. 

Under  such  circumstances,  it  would  seem  that  the  board  of  trustees 
might  by  necessary  implication  have  the  power  to  incur  expenses  of 
this  class.  The  power  and  duty  to  sue  would  seem  to  involve,  by  fair 
implication,  the  authority  to  incur,  as  necessary  incidental  expense,  the 
cost  of  securing  the  necessary  expert  witnesses  to  obtain  the  requisite 
information  and  properly  place  it  before  the  court.  However,  I  do 
not  undertake  to  decide  here  the  question  of  the  lawfulness  of  either 
expenditure,  further  than  to  hold  tiiat  there  is  enough  of  substantial 
question  in  regard  to  them  to  render  it  prudent  and  proper  that  the 
money  of  the  village  should  not  be  paid  over  to  the  claimant  until  the 
validity  of  the  payment  has  satisfactorily  been  established  upon  trial 
of  this  action.  This  is  the  usual  position  taken  by  the  court  in  such 
an  action.  Thus,  a  few  days  ago,  in  a  similar  action,  the  New  York 
Special  Term  of  this  court  enjoined  payment  by  the  city  to  the  con- 
tractor of  the  Queensboro  Bridge  until  the  questions  involved  could 
be  carefully  considered  and  determined  at  the  trial,  and  defined  to 
undertake  to  determine  them  on  the  preliminary  motion ;  that  is^,  upon 
the  affidavits.  The  learned  justice  presiding  in  that  case  in  substance 
stated  that  the  only  harm  which  could  come  from  the  maintenance  of 
the  temporary  injunction  would  be  the  running  of  interest  charges 
upon  the  principal  claimed  to  be  due ;  and  that,  if  adequate  provision 
was  made  to  secure  the  city  against  such  interest  and  costs  of  the 
action,  no  harm  coul^  result  to  it.  This  seems  to  be  equally  true  here. 

The  motion  to  contmue  the  temporary  injunction  is  therefore  granted, 
upon  condition  that  the  plaintiff  give  proper  security  to  protect  the 
village  against  interest  charges  and  the  costs  of  the  action. 


JOHN  H.  WOODBUBT  DBBMATOLOGIOAL  INSTITUTE  v.  WOODBURY, 
(Supreme  Ctmrt,  Special  Term.  New  York  Ooanty.  December  6, 1800J 

Tudm-Mabeb  and  Tudb-Names  (I  95*)— InrBiNOKiaRi^-TEMPOBABT  Ik- 

juNcnon. 

Wbere  a  corporation,  acquiring  for  a  consideration  tbe  buBinese  name 
of  an  Individual  who  bad  so  used  his  name  In  a  business  as  to  render  tbe 
business  useless  without  it,  permitted  the  individual  to  maintain  a  sep- 
arate business,  using  his  name  in  soling  It,  the  corporation  was  not  en- 
titled to  a  preliminary  Injanction  to  reatraln  tbe  transferee  of  the  Indi- 
vidual's bnslneea  after  his  death. 

[Ed.  N<^— For  other  cases,  see  Trade-Harks  and  Trade-Names,  Dec. 
Dig.  i  96.*] 

Action  by  the  John  H.  Woodbury  Dermatological  Institute  against 
one  Woodbury.  Preliminary  injunction  denied. 

Roswell  S.  Nichols,  for  plaintiff. 
Benjamin  Patterson,  for  defendant 

McCALL,  J.  The  story  of  this  litigation,  as  revealed  by  the  moving 
papers,  presents  the  history  of  a  business  based  originally  upon  the 
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shrewdness  and  extraordinary  capability  of  an  individual  to  advertise 
himself,  and  in  the  use  and  employment  of  his  name  to  make  of  it  an 
asset  of  not  only  considerable  value,  but  in  fact  to  render  the  business 
exploited  in  or  under  the  name  useless  without  it.  The  man  whose 
name  is  given  to  the  business  is  dead ;  but  during  his  lifetime,  with  his 
consent,  and  indeed  for  a  consideration,  the  name  passed  into  designa- 
tion of  corporations  and  companies,  one  of  which  was  the  plaintiff 
herein,  and  acting  under  charters  giving  specific  rights,  and  whose 
business  was  to  be  devoted  to  specific  purposes.  For  a  long  time  prior 
to  the  death  of  the  individual,  he  had  severed  all  of&cial  relation  with 
the  plaintiff,  maintaining  only  some  shares  of  stock  therein;  and  dur- 
ing the  several  years  ft^Iowing  his  leaving  the  plaintiff  he  maintained 
a  separate  business, -using  his  name  in  styhng  same,  and  actually  trans- 
acted business  with  the  plaintiff  in  the  buying  or  use  of  certain  prep- 
arations. The  record  further  shows  that  the  use  of  the  name  by  the 
individual  was  a  subject  of  discussion  by  the  board  of  directors  of 
plaintiff,  and  the  conclusion  reached  that  he  was  not  to  be  disturbed ; 
and  the  continued  use  of  his  name  was  followed  down  to  the  day  of 
the  individual's  death.  It  is  now  sought  to  restrain  the  corporation 
to  which  has  been  transferred  decedent's  business,  and  which  is  actual- 
ly owned  by  decedent's  widow  and  executors,  from  using  the  name, 
and  this  is  the  object  of  the  suit  While  a  regular  trial  of  the  issues 
may  determine  that  they  must  be  enjoined,  I  have  not  sufficient  pres- 
entation herein  to  warrant  the  granting  of  this  relief  before  the  actual 
trial,  and  there  are  sufficient  facts  presented  to  justify  a  denial  of 
the  motion. 

Settle  order  on  notice. 


DEHN  T.  SHERMAN. 

(Supreme  Court.  Appellate  Division.  Third  Department  December  80,  1900.) 

Jddoukut  (I  146*) — Okfattlt  JuDOHsnr— OpsNnre  Dd-auit. 

After  the  service  of  plaintiff's  verified  complaint,  varioOH  extensloua 
ot  time  were  given  defendant  for  a  period  of  five  months  within  which  to 
serve  an  answer,  when  defendant  served  an  nnverffled  answer,  which  was 
returned,  and  was  again  served.  Held,  tbat  a  motion  by  defendant  to 
open  a  default  Jadgment  and  to  permit  him  to  file  a  vwlfled  answer 
should  not  have  been  granted,  without  a  showing  that  defendant  had  a 
meritorious  defSn8& 

[Ed.  Note.— For  other  cases,  see  Judgment.  Cent  Dig.  |  203;  Dec  Dig. 
I  145.*] 

Appeal  from  Special  Term,  Saratoga  County. 

Action  by  Christian  Dehn  against  Charlotte  M.  Sherman.  .  From 
an  order  granting  permission  to  defendant  to  open  a  default  and  serve 
an  answer,  plaintiff  appeals.  Reversed. 

Argued  before  SMITH,  P.  J.,  and  CHESTER.  COCHRANE, 
KELLOGG,  and  SEWELL,  JJ. 
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Slade,  Harrington  &  Goldsmith  (Irving  I.  Goldsmith,  of  counsel), 
for  appellant. 

Rockwood,  McKnight  &  McKelvey  (Horace  £.  McKnig^t,  of  coun- 
sel), for  respondent. 

SMITH,  P.  J.  This  action  was  commenced  on  the  27th  of  March, 
1909,  with  the  service  of  a  sumpions  and  notice  of  judgment.  The 
defendant  appeared  and  a  copy  of  the  plaintiff's  verified  complaint  was 
served  on  the  20th  of  April.  Thereafter  various  extensions  of  time 
were  given  to  the  defendant  until  the  7th  day  of  September,  1O09, 
when  she  served  an  unverified  answer.  This  was  returned  as  unveri- 
fied, and  was  again  served  by  the  defendant,  who  claimed  the  right 
to  serve  an  unverified  answer,  because  the  letters  "ss"  had  been  omitted 
from  the  verification  in  the  plaintiff's  complaint.  Finally  this  motion 
was  made  by  the  defendant,  at  a  Special  Term  held  on  the  25th  of 
September,  to  compel  the  plaintiff  to  receive  the  unverified  answer,  or 
for  permission  to  serve  a  verified  answer  if  the  relief  first  asked  for 
were  denied.  The  court  held  that  the  complaint  was  properly  verified, 
and  the  plaintiff  was  entitled  to  a  verified  answer,  but  allowed  the  de- 
^fendant  to  serve  an  answer  within  20  days  upon  payment  of  $10  costs. 
From  this  order  the  plaintiff  appeals. 

We  are  of  opinion  that  this  order  should  not  have  been  granted 
without  somethmg  to  show  that  the  defendant  had  a  meritorious  de- 
fense. There  is  no  affidavit  of  merits  attached.  There  is  no  verified 
answer  accompanying  the  notice  of  motion.  The  fact  of  the  defend- 
ant's insistence  upon  serving  an  unverified  answer  raises  a  suspicion 
as  to  the  merits  of  her  defense.  In  the  plaintiff's  papers  is  included  a 
letter  from  the  defendant,  which  to  an  extent  recognizes  the  plain- 
tiff's claim.  It  may  be  that  a  failure  to  object  preliminarily  waived  a 
compliance  with  the  rule  that  a  verified  answer  must  be  served  with 
the  notice  of  motion,  or  that  a  general  affidavit  of  merits  must  be 
served.  It  did  not  waive,  however,  the  right  of  the  plaintiff  to  insist 
that  some  facts  appear  before  the  court  to  show  that  the  defendant 
was  not  merely  seeking  delay.  The  order  should  be  reversed,  with 
$10  costs  and  disbursements,  and  the  motion  denied,  without  costs, 
with  leave  to  renew  upon  papers  showing  that  the  defendant  has  a  sub- 
stantial defense  to  the  plaintiff's  cause  of  action. 

Order  reversed,  with  $10  costs  and  disbursements,  and  moticm  de- 
nied, without  costs,  with  leave  to  renew  upon  papers  showing  that 
defendant  has  a  substantial  defense  to  plaintiffs  cause  of  action.  All 
concur. 
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OeTBRHOUDT  T.  PBUDBNTIAL  INS.  00.  OF  AMEBIOA. 
(Supreme  Oonrt,  Appellate  DlTlslon,  Third  D^rtment  December  OtK  1900.) 

1.  IKSUBANCE  (i  665*) — Action  on  Poliot— SJvidbkce— StnnciKNCr. 

In  en  action  on  a  life  policy  obtained  on  a  forged  a{vlIcatlon,  evidence 
held  sufficient  to  show  tbat  plaintiff  was  a  party  to  tbe  l^aud. 

[Ed.  Note. — For  other  caaee,  see  Insurance,  Cent.  Dig.  S  1713 ;  Dec.  D^. 
S  665.*] 

2.  iNsuBANCi:  (S  646*) — Action  on  Polict— ParsniiPTioNa. 

In  an  action  on  a  policy  on  the  life  of  plaintiff's  sister  and  payable  to 
Insured's  estate,  which  policy  had  been  In  the  possession  of  plaintiff,  it 
would  be  preeumed  that  he  had  knowledge  of  the  provl8l<ms  of  the  policy. 

Not&— For  other  cases,  see  Insurance,  Cent  Dig.  IS  1645-1648; 
Dec  Dig.  1  946.»] 

t.  iNSVBAnCE  (I  86S*)— FOBIVrrUBX  FOB  NONPATICBNT  OF  Pbeuhtu— Bavivai. 

or  FoLiCT. 

In  an  action  on  a  life  policy  on  the  life  of  plalntifTs  Bister,  It  appeared 
that  It  was  payable  to  her  estate  and  was  obtained  from  insurer  by 
fraud.  On  learning  the  facts  In  regard  to  the  fraud,  an  agent  of  Insurer 
stated  them  to  plaintiff,  and  after  that  no  pr^lums  were  paid,  and  the 
policy  was  allowed  to  lapse,  until  Insnred  became  fatally  111.  when  insured 
made  application  for  reinstatement,  and  plaintiff  paid  a  premium  and  re- 
t^Wed  a  receipt  providing  that  the  company  would  not  be  liable  on  the 
policy  until  It  had  been  revived  on  the  boobs  of  the  company  and  the 
money  credited  In  the  premium  oecelpt  book.  On  the  margin  of  the  reo^pt 
It  stated  that,  if  the  company  should  accept  Oie  revived  api^lcation,  the 
amount  of  payment  would  be  credited  In  the  receipt  booK.  Sabeeqnently 
idalntlff  paid  another  premium  and  obtained  a  receipt  stating,  "Unless 
yon  receive  your  policy,  or  your  money  Is  returned  within  three  weeks, 
please  notify  the  company."  Insurer  did  not  revive  the  policy  on  the 
books,  nor  were  the  moneys  credited  in  the  receipt  book.  Held,  that  there 
«ould  be  no  recovery  on  the  policy. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Gent  Dig.  H  932,  933; 
Dec.  Dig.  I  365.*] 

4  InsuBANCB  (I  651*)— Action  on  Potior— Evidbncc. 

In  an  action  on  the  policy,  It  was  proper  to  permit  plaintiff  to  be  asked 
whether  he  had  any  talk  with  any  one  about  reinstating  the  policy,  as  it 
was  proper  to  show,  after  the  policy  had  ceased  to  exist,  whether  It  had 
been  revived  by  the  consent  or  permission  of  the  Insured. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Gent  Dig.  H  1878-1675; 
Dec.  Dig.  S  651.*] 

&  Insubance  (S  3»2*) — FoBiTcrruBE  or  Poucr— Tehoeb  of  Pbeiciuhs  Paid. 

Where  an  insurer  desires  to  deny  that  a  payment  of  a  premium  has 
given  any  rl^ts  undw  the  policy.  It  Is  not  necessary  for  it  to  tender  the 
premium,  where  receipt  of  it  is  refused. 

[Ed.  Note.— For  other  cases,  see  Insurance^  Cent  Dig.  ||  Km*  1012. 
1045 ;  Dec.  Dig.  |  892.*] 

Coduane,  J.,  dlssenlliiK. 

Appeal  from  Ulster  County  Court. 

Action  by  Dory  Osterhoudt  against  the  Prudential  Insurance  Com- 
pany of  America.  From  a  judgment  in  favor  of  plaintiff,  defendant 
appeals.  Reversed. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG, 
COCHRANE,  and  SEWELL,  JJ. 
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William  D.  Brinnier,  for  appellant. 

N.  Frank  O'Rfiilly  (John  D.  Eckert,  of  counsel),  for  respondent. 

JOHN  M.  KELLOGG,  J.  The  policy  was  obtained,  upon  a  fot:ged 
application  containing  answers  clearly  false,  and  without  a  medical 
ex'amination,  upon  the  life  of  a  woman  in  a  consumptive  family,  who 
was  sick  at  the  time.  The  policy  was  upon  the  life  of  the  plaintiff's 
sister.  They  resided  in  the  little  village  of  Rosendale,  and  had  ap- 
parently resided  there  for  years.  The  plaintiff  clearly  knew  the  family 
history  and  her  state  of  health.  He  gives  no  account  of  the  circum- 
stances under  which  the  policy  was  delivered  to  him.  It  was  taken 
out  without  the  knov^ledge  or  consent  of  the  sister.  He  says  he  ob- 
tained the  policy  from  the  agent  Sammons,  and  the  evidence  shows 
that  Sammons  was  guilty  of  making  the  fraudulent  application  and  ob- 
taining the  fraudulent  policy.  Haintiff's  only  claim  of  ownership  is 
his  general  statement  that  after  the  policy  was  issued  he  had  a  con- 
versation with  her,  and  held  the  policy  with  her  consent.  He  later 
gives  the  conversation  as  taking  place  in  1907,  after  the  company  had 
declared  the  policy  fraudulent.  He  says  he  then  had  a  conversation 
with  her,  and  adds : 

"Tbey  wanted  me  to  have  the  policy ;  said  I  mast  ke^  It  np^  and  I  could 
have  IL" 

The  defendant's'  agent,  Boyd,  who  discovered  the  fraud,  communi- 
cated all  the  facts  showing  the  fraudulent  nature  of  the  transaiction 
to  the  plaintiff  about  April  25,  1907,  which  did  not  apparently  sur- 
prise the  plaintiff.  He  stated,  however,  that  he  owned  the  policy. 
He  added  nothing  to  Bell's  statement  of  the  interview.  Bell  also  ^ted 
that  the  sister  said  that,  if  plaintiff  owned  the  policy,  she  had  no  ob- 
jection to  his  having  it.  Plaintiff  swears  his  sister  owed  him,  but  he 
states  no  circumstance  showing  that  such  is  the  fact.  The  manner  in 
which  he  obtained  the  policy  from  the  person  perpetrating  the  fraud, 
and  the  fact  that  he  gives  no  explanation  of  his  connection  with  it, 
indicates  clearly  that  he  was  a  party  to  the  fraud,  as  he  alone  was 
to  receive  the  principal  benefits  of  the  fraud. 

An  application  for  reinsurance  was  made  by  the  assured  March  1!*. 
1&08,  perhaps  at  the  instigation  of  the  company,  to  show  the  fraud 
which  had  been  practiced  upon  it,  but  that  is  not  clear.  Dr.  Rice  then 
examined  her,  and  he  says  that  she  had  consumption  and  was  pretty 
well  along  with  it.  She  died  April  14,  1908,  of  consumption.  The 
policy  was  in  the  plaintiff's  possession,  and  provides : 

"Slxtb.  Reviving  policy.  If  tbe  policy  IB  lapsed  for  noopayment  of  pr«nl- 
nnis,  It  will  be  revived  wltbln  one  year  from  the  date  to  which  iwantums 
hare  been  paid,  upon  payment  of  all  arrears,  provided  evldenoe  of  the  Insura- 
bility of  the  Insured,  satisfactory  to  the  company,  be  furnished. 

"Seventh.  Alterations  and  Waivers. — No  person  except  the  presldrat,  one 
of  the  vice  presidents,  secretary,  assistant  secretary,  or  actuary  of  the  com- 
liHuy  cnn  alter  this  contract  or  waive  any  condition,  privilege,  or  provision 
thereof." 

It  does  not  appear  but  that  the  plaintiff  had  full  knowledge  of  these 
provisions.    He  is  presumed  to  have  had  such  knowledge.    It  is  a 
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broad  stretch  of  imagination  to  say  that  the  plaintiff  obtained  this 
policy  in  good  faith  and  was  not  a  party  to  the  fraud.  The  company 
discovered  the  fraud  April  25,  1907,  and  the  plaintiff  was  then  given 
full  information  as  to  the  fraud,  and  made  no  further  payments  upon 
the  policy.  He  and  the  company  alike  treated  the  policy  as  of  no 
further  force.  On  February  19,  1908,  when  his  sister  was  clearly  in 
the  last  stages  of  consumption,  which  fact  must  have  been  known, 
plaintiff  paid  to  the  agent  of  the  company  $14.40  and  received  therefor 
a  renewal  receipt,  conditioned  by  its  terms  as  follows : 

"Under  no  circumstances  will  the  compaDy  be  liable  under  said  policy  In 
case  of  death  until  the  policy  baa  been  revived  on  the  books  of  the  company 
and  the  money  credited  In  tAe  premlom  receipt  book  belonging  with  said 
poUcy." 

And  on  the  margin  of  the  receipt  appeared  the  words : 

"If  the  company  accept  the  revival  application,  the  amount  of  payment  will 
\t6  credited  In  the  premium  receipt  bo<^  belongliig  with  the  policy;  other- 
wise, the  money  will  be  returned." 

On  February  29th  plaintiff  paid  to  another  agent  of  the  company 
$4.40,  being  the  premium  for  the  next  10  weeks,  and  took  a  receipt 
therefor.  He  says  he  did  not  read  the  receipt  upon  which  it  says : 

"Unleas  yon  receive  your  policy,  or  your  money  Is  retnmed  within  three 
we^  fnMU  the  date  of  thla  receipt,  please  notl^  the  company,  giving  the 
name  of  the  agent,  amount  paid,  and  the  date  when  paid." 

The  company  did  not  revive  the  policy  on  the  books ;  neither  were 
the  moneys  credited  upon  the  receipt  boolc  belonging  with  the  policy 
and  held  by  the  plaintiff.  It  is  not  clear  from  the  plaintiff's  evidence 
whether  the  company  tendered  bade  the  $4.40  before  or  after  the  death 
of  the  plaintiff's  sister.  A  tender  of  the  $4.40  and  the  $14.40  was 
not  necessary,  as  the  plaintiff  told  the  company  that  he  refused  to  re^ 
ceive  it.  He  swears  he  could  not  say  whether  it  was  within  a  month 
before  or  a  month  after  the  company  sent  him  the  letter  of  April  18, 
1908.  It  is  not  quite  clear  from  the  plaintiff's  evidence  when  such  re- 
fusal took  place.  At  the  time  the  plaintiff  paid  the  $14.40,  he  knew 
that  his  policy  was  fraudulent,  and  that  the  defendant  had  repudiated 
it,  ^nd  he  had  acquiesced,  and  he  knew  that  his  sister  was  dying  with 
consumption,  and  not  an  insurable  risk.  It  is  offering  too  much  pre- 
mium upon  fraud  to  permit  a  recovery  in  this  case,  and  we  are  not  per- 
mitted to  warp  the  actions  of  the  parties  beyond  their  natural  force 
and  effect. 

On  direct  examination  the  plaintiff  swore  that  after  the  policy  had 
issued  he  had  it  in  his  possession  with  his  sister's  consent,  and  upon 
his  redirect  examination  he  swears  that  he  had  a  conversation  with  her 
after  the  representative  of  the  company,  in  the  spring  of  1907,  told 
him  of  the  fraudulent  nature  of  the  policy,  in  which  he  says : 

"They  wanted  me  to  have  the  policy ;  said  I  must  keep  it  np,  and  could 
have  It." 

On  cross-examination  the  defendant  asked  the  plaintiff  these  ques- 
tions : 

"Dfd  you  talk  with  anybody  with  reference  to  flUng  an  aj^Hcatlon  tor  a  re- 
instatement of  this  iralicy  atter  you  knew  it  had  lapsed? 
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"Did  yoa  talk  with  Toor  sister  abont  this  poller  Mng  r^natated  or  re- 
Tlved  after  you  heard  It  had  lapsed  for  noiqtayment  of  premlamsr' 

Plaintiff's  objection  to  each  question  was  sustained,  and  the  defend- 
aiit  excepted.  When  the  defendant's  representatives  told  the  plain- 
tiff the  policy  was  fraudulent,  he  raised  no  objection.  It  was  proper 
to  show  whether  he  had  any  talk  with  any  one  about  reinstating  the 
policy.  It  was  clearly  competent  to  show,  after  the  poli<y  had  ceased 
to  extstf  whether  it  had  been  revived  by  the  consent  or  permission  of 
the  insured. 

For  the  reasons  stated,  the  judgment  should  be  reversed  upon  the 
law  and  the  facts,  and  a  new  trial  granted,  with  costs  to  the  appellant 
to  abide  the  event.  All  concur,  SEWELL,  J.,  in  result,  except  COCH- 
RANE, J.,  who  dissents. 


ROPEB  T.  ULSTER  COUNTT  AGRICDLTUBAL  SOGIBTT. 
CBnpreme  Oonrt,  Aj^late  Division,  Third  Departm«iL  December  30.  1909.) 

1.  AaBzonLTUBB  (S  4*>— Ihjubxbb  to  Pebson  Attbndzetg  Faix. 

In  an  action  for  Injarles  to  one  can^t  In  the  of  a  balloon  operated 
by  one  employed  by  def^dant  fair  association,  evidence  held  sufficient  to 
support  a  finding  that  defendant  did  not  exerdse  reasonable  care  In  pro- 
viding plaintiff  with  a  safe  place  to  see  the  achlUtion. 

[Ed.  Note.— For  other  cases,  see  AgrlcoltDr^  C&at  T^g.  |  8;  Dec.  Die: 

f 

2.  Masteb  aud  Sbbvant  (|  322*) — LiABiLrrr— InDEPENOERT  Contractob. 

Though  defendant  fair  association  contracted  with  one  to  give  balloon 
ascensions,  it  was  liable  for  negligence,  whereby  plaintiff  was  Injured,  in 
failing  to  provide  her,  she  being  entitled  under  her  ticket  of  admission 
to  access  to  any  part  of  the  grounds,  with  a  safe  place  to  view  the  exhi- 
bition and  In  falling  to  provide  barriers  against  injury. 

[Ed.  Note.— For  oth^  eases,  see  Uaster  and  Servant,  Cent  Die.  1 1263 ; 
Dec.  Dig.  i  322.*1 

8.  Appeal  and  Eebob  (|  1002*) — Vebdict— Conclusiveness. 

A  verdict  on  conQlctlng  evidence,  based  on  sufficient  evidence,  is  con- 
clusive on  appeal. 

[Ed.  Note. — For  other  cases,  see  Ai^>eal  and  Error,  Cent  Dig.  H  3035- 
8987;  Dec  Dig.  |  1002.*] 

Appeal  from  Trial  Term,  Ulster  County. 

Action  by  Mary  S.  Roper  against  the  Ulster  County  Agricultural 
Society.  From  a  judgment  for  plaintiif,  and  from  an  order  denying 
a  motion  for  new  trial,  defendant  appeals.  Affirmed. 

See,  also,  118  App.  Div.  897,  103  N.  Y.  Supp.  1140. 

The  action  Is  for  personal  Injuries.  The  plaintiff  attended  the  annual  fair 
held  by  the  drimdant  on  Its  grounds  at  Ellenville  on  August  29,  1906,  and 
her  admission  fee  thereto  was  paid.  One  of  the  advertised  attractions  of  the 
fair  was  a  balloon  ascension  by  a  woman  aeronaut  The  balloon  was  a  lar^c, 
egg-shaped  sack  over  60  feet  In  height,  having  a  diameter  of  about  42  feet. 
It  was  Inflated  at  the  bottom  with  hot  air  through  a  large  opening.  While 
being  Inflated  It  was  h^d  in  position  by  means  of  a  wire  strung  between  the 
tops  et  two  lai^  poles  about  40  feet  in  height,  standing  vertically  and  held 
In  position  by  gay  ropes  extended  from  the  tops  of  the  pcAea  to  stakes  In  the 
ground.   After  the  balloon  was  filled  with  hot  air  and  ready  to  be  released, 

•For  oU)«r  cam  «m  Muae  topic  *  |  miCBU  la  Dec  ft  Am.  Dlgi.  1907  to  data,  ft  Rap'r  lodaxM 
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the  poles  were  dropped  to  tfae  ground.  It  was  then  beld  down  for  serenl 
mlnates  b7  a  number  of  bystanders  with  ropes  attached  thereto,  who  released 
their  bold  upon  the  orders  of  one  WUllama,  who  had  the  contract  with  the  de* 
fendent  for  this  special  attraction.  There  was  attached  to  the  top  of  tfae  bal- 
loon a  long  rope,  having  tied  to  It  e  sand  bag  weighing  about  16  or  20  pounds, 
which  bag,  when  the  balloon  ascended,  hung  near  the  bottom  of  the  balloon. 
The  rope  extended,  according  to  the  plaintiff's  evidence,  some  distance  below 
the  bag,  and  before  the  ascension  it  was  concealed  In  the  grass  on  the  ground, 
which  was  about  three  Inches  high.  The  purpose  of  the  rope  and  the  sand 
bag  was  to  tilt  the  balloon  after  the  ascmslon,  to  let  the  hot  air  out  so  It 
would  descend.  This  was  to  be  operated  at  about  the  time  when  the  aeronaut 
cut  loose  from  the  balloon  to  descend  In  her  parachute.  The  plaintiff  was 
one  of  about  a  thousand  In  a  crowd  about  the  balloon  when  It  was  being  In- 
flated. After  the  poles  had  fallen  the  plaintiff  and  the  crowd  rushed  up  still 
nearer  to  the  balloon.  There  was  no  rope  or  other  barrier  making  an  In- 
closnre  about  It  to  keep  the  crowd  back.  According  to  the  plalntltTs  evidence 
the  only  warning  given  to  her  or  to  the  crowd  at  any  time  was  to  look  out  for 
the  poles,  as  they  might  drop  or  break,  and  no  warning  was  given  to  look  oat 
for  any  ropes  In  the  grass  or  on  the  ground.  When  the  balloon  was  released 
the  sand  bag  rope,  by  a  half  hitch  or  in  some  manner,  caught  the  plaintiff 
about  her  1^  ankle  and  threw  her  down  and  dragged  her  for  a  distance. 
She  caught  hold  of  the  rope  near  or  at  the  bag  with  her  left  band  In  such  a 
manner  that  the  forefinger  on  that  hand  became  entangled  in  It,  and  being 
so  caught  by  her  left  ankle  and  finger  she  waa  carried  a  distance  of  several 
hundred  feet  In  the  air.  The  aeronaut,  who  was  In  the  parachute  some  dis- 
tance below  her,  discovered  her  predicament  and  was  able  to  make  a  descent 
and  to  Jump  from  the  parachute  as  It  reached  the  ground  In  time  to  catch 
the  plaintiff  before  she  struck  It  The  plaintiff  had  one  bone  of  her  finger 
brokm  and  received  other  bruises  and  Injuries,  for  which  she  has  received 
a  TWdlct,  and  the  defendant  appeals. 

Argued  before  SMITH,  P.  T.,  and  CHESTER.  KEIXOGG, 
COCHRANE,  and  SEWELL,  JJ. 

John  R.  Devaney,  for  appellant. 

John  J.  Linson  and  Frederick  Mellor,  for  respcmdent. 

CHESTER,  J.  The  appellant  contends  that  the  negligence  in  this 
case,  if  any,  was  that  of  Williams,  an  independent  contractor  for 
which  the  defendant  was  not  liable.  The  evidence,  it  is  true,  shows 
that  Williams  contracted  with  the  defendant  to  give  the  balloon  ascen- 
sion with  parachute  attachment  u^on  each  day  of  the  fair,  and  that 
he  was  to  furnish  the  balloon,  the  aeronaut,  and  all  the  other  appli- 
ances for  making  the  ascensions,  except  the  brickwork  used  to  inflate 
the  balloon,  and  the  fuel  and  labor  to  dig  a  trench  therefor.  It  is 
clear,  however,  from  the  evidence,  that  the  plaintiff  was  entitled  under 
her  ticket  of  admission  to  access  to  any  part  of  the  grounds  to  view 
the  exhibition,  and  as  long  as  the  defendant  had,  not  provided  barriers 
or  given  warnings  to  prevent  her  from  going  close  to  the  balloon,  she 
had  a  right  to  go  there  with  the  crowd.  Under  this  view  of  the 
case  a  question  of  fact  was  presented  as  to  whether  or  not  the  defend- 
ant had  furnished  her  a  safe  place  from  which  to  view  the  ascension, 
and  also  whether  it  had  exercised  reasonable  care  in  that  respect.  The 
evidence  in  relation  to  the  warnings  given  to  the  plaintiff  and  others 
about  the  balloon  was  conflicting,  but  it  was  sufficient  to  justifv  a  find- 
ing that  no  warnings  were  given  of  any  danger  other  than  from  the 
faUing  of  the  poles. 
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The*  question  as  to  whether  or  not  the  defendant  had  exercised 
reasonable  care  in  providing  the  plaintif!  with  a  safe  place  to  see  the 
exhibition  was  submitted  to  the  ]^£y>.  and  their  finding  was  adverse  to 
the  c<Hitention  of  the  defendant.  This  verdict  has  sufficient  support  in 
the  evidence.  The  failure  in  this  respect  was  that  of  the  defendant, 
and  not  that  of  Williams,  the  contractor,  and  under  the  authorities 
created  a  liability  against  the  defendant  for  the  plaintiff's  injuries. 
Peckett  V.  Bergen  Beach  Co.,  44  App.  Div.  559,  60  N.  Y.  Supp.  966 ; 
Schnizer  v.  Phillips,  108  App.  Div.  17,  95  N.  Y.  Supp.  478.  The  case  of 
Deyo  V.  Kingston  Consolidated  Railro^ad  Company,  94  App.  Div.  578, 88 
N.  Y.  Supp.  487,  cited  by  the  appellant,  is  not  an  authority  against  this 
doctrine.  On  the  contrary,  the  rule  of  liability  here  invoked  by  the  re- 
spondent is  there  expressly  recognized. 

The  questions  of  plaintiff's  freedom  from  contributory  negligence 
and  of  her  assumption  of  the  risk  were  also  properly  submitted  to  the 
jury,  and  their  verdict  as  to  those  matters  must  be  controlling,  based 
as  they  were  upon  sufficient  evidence. 

The  judgment  and  order  should  be  affirmed,  with  costs.  All  concur. 


BTAN  V.  HALLIGAN. 
(Supreme  Court  Ai^llate  Dtrlsion.  Third  Department  I>eceml)er  80,  1909.) 

1.  Guts  (|  16*) — Inter  Vivos— Enforcmient—Exbcutobt  Gifts. 

An  executory  promise  of  a  gift  cannot  be  enforced  for  lack  of  consid- 
eration. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Dec.  Dig.  S  16.*] 

2.  COMPBOUISB  AKD  SirTTLEMBNT  (|  23*) — ^AOTION  ON  AaaEEUENt^SUFFICIEN- 

OT  or  SlVIDKNCE— EtaCISTENOK  OF  GbNTBACT. 

In  an  action  oa  an  alleged  contract,  claimed  to  have  been  made  by  de- 
fendant's testator,  to  pay  plalntlfTs  Intestate  $10,000  In  coDstderatitm  of 
the  compromise  of  a  suit,  evidence  held  not  to  show  the  making  of  any 
ancb  contract  by  teatator  solely  on  that  consideration. 

[WA.  Note.— For  other  cases,  aee  Compromise  and  Settlanent  Dec.  Dig. 
§  23.*] 

3.  Compromise  and  SrrrLEMENT  ({  6*)— Vauditt  of  AQREEMENT-CoNSiDra- 

ATION. 

One  threatened  with  suit  on  a  claim  could  make  a  valid  contract  of  set- 
tlement, even  If  the  consideration  given  was  exorbitant 

[Ed.  Note. — For  other  cases,  see  Compromise  and  Settlement,  Dec.  Dig. 
|6.«J 

4.  EXECTTTOBS  AND  ADKINISTBATOBS  (|  221*) — ^ALLOWANCE  OF  CLAIUB— SDFFX- 

ciENcr  OF  Evidence. 

The  courts  will  sharply  scrutinize  testimony  as  to  long-past  transac- 
tions upon  which  claims  against  an  estate  are  based,  and  will  require  a 
high  d^ree  of  probability  to  establish  obligations  shown  chlefiy  by  admis- 
sions of  deceased  parties  to  the  transactions. 

[Ed.  Note.— For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  I  903;  Dec.  Dig.  I  221.*] 

Appeal  from  Trial  Term,  Rensselaer  County. 
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Action  by  Anna  F.  Ryan,  as  administratrix  of  the  goods  of  Mar- 
garet Smith,  deceased,  against  John  J.  Halligan,  as  sole  executor  of 
Catherine  Clark  deceased.  From  a  judgment  for  plaintiff,  defendant 
appeals.  Reversed,  and  new  trial  ordered. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG, 
COCHRANE,  and  SEWELL,  JJ. 

William  J.  Ludden  (Samuel  Foster,  of  counsel),  for  appellant. 
A.  E.  Delaney*{John  B.  Holmes,  of  counsel),  for  respondent. 

SMITH,  P.  J. .  This  is  an  action  to  recover  certain  unpaid  sums 
upon  a  contract  alleged  to  have  been  made  by  Catherine  Claric,  now 
deceased,  with  Margaret  Smith,  also  deceased,  by  way  of  compromise 
and  settlement  of  a  suit  threatened  by  the  latter  on  account  of  two 
transfers  of  real  estate  to  said  Catherine  Clark  by  one  Mary  Ann 
Clark ;  said  transfers  bein^  claimed  to  be  voidable  on  the  ground  of 
undue  influence.  All  of  said  parties  were  sisters,  and  at  the  times  of 
the  transfers  and  alleged  compromise  in  April,  1893,  there  were  also 
living  of  the  family  a  brother,  Matthew  Clark,  and  another  sister, 
Jane  Halligan.  Matthew  died  in  November,  1903,  leaving  a  son, 
Joseph  H.  Clark;  and  Jane  died  in  1900,  leaving  two  sons,  John  J. 
Halligan,  the  defendant  herein,  and  Joseph  W.  Halligan.  Margaret 
Smith  died  in  1903,  leaving  two  daughters,  Anna  Ryan,  the  plaintiff, 
and  Mary  Nolan.  Maiy  Ann  Clark  died  in  1893,  soon  after  executing 
the  transfers  in  question,  and  Catherine  Clark  died  in  1905.  The 
plaintiff  claims  upon  a  compromise  agreement  for  $10,000.  This 
agreement  is  testified  to  directly  by  Joseph  H.  Clark,  the  only  com- 
petent living  witness  claimed  to  have  been  present  at  the  time.  In 
further  support  of  plaintiff's  claim  there  is  evidence  by  herself  and 
her  sister,  and  also  hy  two  disinterested  witnesses,  ^s  to  admissions 
bv  Catherine  Gark  of  making  payments  on  a  sum  of  $10,000,  or  that 
she  had  agreed  to  pay  Margaret  Smith  the  sum  of  $10,000,  to  avoid 
threatened  suit.  It  is  undisputed  that  sums  amounting  in  all  to  about 
$4,500  were  paid  by  Catherine  Clark  to  this  sister,  and  the  only  ques- 
tion is  as  to  whether  such  payments  were  made  in  pursuance  of  a  valid 
contract  to  pay  $10,000,  or,  as  is  claimed  by  defendant,  were  simply 
payments  as  a  pure  gratuity  on  account  of  an  entire  sum  of  $5,000 
which  Catherine,  or  others  of  the  family,  had  promised  to  pay  her 
sister.  The  jury  found  for  the  plaintiff,  and  gave  judgment  for  $5,500, 
the  entire  amount  claimed  to  be  still  due  on  the  $10,000  agreement. 

The  defendant's  testimony  in  person  was  of  admissions  by  plain- 
tiff and  her  sister  that  Catherine  Clark  alone,  or  with  Mary  Ann  Clark 
and  Jane  Halligan,  was  to  give  Margaret  Smith  $5,000  for  a  house, 
and  that  this  amount  had  been  wholly  or  almost  paid.  Defendant  also 
introduced  a  disinterested  witness,  who  testified  to  an  admission  by 
Margaret  Smith  that  Mary  Ann  Clark  and  Jane  Halligan  had  agreed 
to  give  her  $3,000  towards  buying  a  house.  It  appeared  that  several 
of  these  sisters  had  been  in  business  together,  and  that  Catherine  Clark 
liad  helped  various  members  of  her  family  financially,  including  this 
defendant;  that  there  had  been  several  suits  or  proceedings  instituted* 
since  tiic  death  of  Catherine  Clark  with  regard  to  her  estate  by  her 
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heirs ;  and  that  much  bad  feeling  existed  between  different  members 
of  the  family.  It  also  appeared  that  in  one  of  these  suits  both  the 
plaintiff  and  her  sister  had  made  certain  affidavits  to  the  effect  that 
Catherine  Clark  had  paid  Margaret  Smith  the  sum  of  $4,600  in  pay- 
ment for  what  Margaret  Smith  paid  and  contributed  towards  buying 
lots  known  as  "A,"  "B,"  and  "C,"  purchased  about  1865,  which  af- 
fidavits are  not,  apparently,  reconcilable  with  the  present  claims  of  the 
plaintiff.  Moreover,  in  considering  the  inherent  probability  of  the 
contract  sued  upon,  regard  must  be  had  to  the  actual  value  of  the  prop- 
erly in  question  and  the  consequent  value  of  any  claim  therein  that 
could  possibly  have  been  set  up  by  Margaret  Smith.  The  value  of  the 
property  covered  by  the  two  deeds  claimed  to  have  been  made  un- 
der undue  influence  was  testified  to  by  a  witness  for  plaintiff  as 
being  from  $25,000  to  $30,000,  while  the  defendant  and  his  witnesses 
placed  its  value  at  from  $15,000  to  $18,000.  At  the  time  of  the  alleged 
contract  of  settlement,  after  the  death  of  Mary  Ann  Clark,  her  sole 
heirs  were  her  three  living  sisters  and  one  brother,  so  that,  if  the  deeds 
referred  to  had  been  set  aside,  Margaret  Smith  would  only  have  been 
entitled  to  a  one-fourth  undivided'  interest  therein ;  that  is,  in  property 
worth  at  the  outside,  we  may  assume,  not  more  than  $35,000.  It  is 
accordingly  most  improbable  that  any  one  would  have  agreed  to  give 
$10,000  to  settle  a  disputed  claim  of  some  $6,250,  and  this  glaring  im- 
probability is  not,  in  our  opinion,  satisfactorily  accounted  for. 

But,  if  we  give  full  effect  to  the  testimony  in  the  case  as  to 
Catherine  Clark  having  mentioned  $10,000  as  the  sum  she  was  to  pay 
her  sister,  it  is  difficult  to  avoid  the  conclusion  that  this  sum  must 
have  included  both  the  amount  payable  by  way  of  compromise,  if  so- 
agreed,  and  also  a  sum  or  sums  which  she  had  promised  her  sister  by 
way  of  gratuity,  merely.  It  appears  that  Catherine,  as  stated,  had 
helped  different  members  of  her  family,  haviqg,  for  instance,  given 
her  brother  Matthew  $3,000,  and  that  her  sister  Margaret  had  ex- 
pected or  asked  for  some  similar  gift,  so  that  the  only  reasonable  ex- 
planation upon  the  evidence  of  any  agreement  to  pay  any  sum  as  large 
as  $10,000  to  Margaret  is  that  such  sum  was  the  aggregate  both  of 
a  compromise  payment  and  of  some  gift.  If,  therefore,  any  part  of 
this  $10,000  claimed  to  have  been  promised  was  in  fact  a  gift,  this  ac- 
tion must  fail  on  account  of  the  lack  of  any  consideration  for  the 
promise.  We  cannot,  u^on  the  evidence  in  the  case,  support  the 
verdict  by  assuming  to  separate  the  $10,000  into  two  portions,  one  of 
which  would  be  supported  by  a  valid  consideration,  and  then  assume 
that  the  payments  made,  excepting  one  sufficient  to  prevent  the  run- 
ning of  the  statute  of  limitations,  were  on  account  of  the  gift  only. 
It  was  undoubtedly  competent  for  Catherine  to  make  a  valid  contract 
of  settlement  with  her  sister,  even  for  an  exorbitant  amount,  if  such 
amount  were  promised  solely  to  avoid  suit;  but  such  a  contract 
should  be  established  by  strong  evidence  in  order  to  outweigh  the  nat- 
ural improbability  of  the  situation.  When  claims  are  presented  against 
the  estates  of  decedents,  die  courts  will  scrutinize  sharply  testimony 
as  to  long-past  transactions,  and  will  require  a  high  degree  of  prob- 
ability to  establish  obligations  made  out  chiefly,  as  in  this  case,  by 


Digitized  by  Google 


Sup.  Ct)  FEOPLB  V.  HOTOHKI88.  649 

statements  in  the  form  of  admissicuis  which  are  easily  capable  of  being 
misunderstood. 

Judgment  should  be  reversed  as  against  the  weight  of  evidence,  and 
a  new  trial  ordered,  with  costs  to  abide  the  event. 

Judgment  and  order  reversed,  and  new  trial  granted,  with  costs  to  appel- 
lant to  abide  event.  All  concur. 


PBOFLS  ex  m.  METROPOLITAN  LIFE  INS.  CO.  V.  HOTOHKISS, 

Snperlntend»it  of  Insurance. 

(Snpr^e  Court,  Appellate  Division,  Tblrd  Departm^t  December  80,  1900.) 

InsuaAJTCi  (I  86*)— PowEBS  of  iNBuunoK  CoHFANT— AcQuismoir  or  BUL 
Eotate. 

Undn-  Insurance  Law  (Consol.  Laws,  c.  28)  i  20,  subd.  2,  which  permits 
an  Insurance  company  to  acquire  and  own  such  real  estate  as  shall  be 
requisite  for  its  convenient  accommodation  In  the  transaction  of  its  busi- 
ness, a  life  Insurance  company  employing-  a  large  number  of  persons  bad 
power  to'  purchase  real  estate  to  be  used  as  a  hospital  for  the  care  and , 
treatment  of  its  employes  afflicted  with  tuberculosis. 

[Ed.  Note.— For  other  cases,  aee  Insurance,  Cent  Dig.  H  41-45 ;  Dec  Dig. 
i  86.«] 

Chester,  J.,  dissenting. 

Certiorari  by  the  People,  on  the  relation  of  the  Metropolitan  Life 
Insurance  Company,  to  review  the  determination  of  William  H.  Hotch- 
kiss,  as  Superintendent  of  Insurance,  that  it  was  contrary  to  Insurance 
Law,  ■§  20,  to  permit  relator  to  purchase  real  estate  to  be  used  as  a 
hospital  for  the  care  of  its  employes  suffering  with  tuberculosis.  De- 
termination anntdled,  and  matter  remitted  to  the  Superintendent. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELLOGG, 
COCHRANE,  and  SEWELL,  JJ. 

Carter,  Ledyard  &  Milburn  (Richard  B.  Lindabury,  of  counsel),  for 
relator. 

Edward  R.  O'Malley,  Atty.  Gen.  (Edward  H.  Letchwor'ch,  Deputy 
Atty.  Gen.,  of  counsel),  for  respondent. 

JOHN  M.  KELLOGG,  J.  The  humane  and  praiseworthy  purpose 
for  which  the  company  seeks  to  purchase  and  occupy  the  real  estate 
does  not  call  upon  or  permit  us  to  do  violence  to  the  language  of  the 
statute.  Our  only  duty  is  to  gather  from  its  four  corners  the  fair 
spirit  and  meaning  of  the  language  employed.  Section  20  of  the  insur- 
ance law  (Consol.  Laws,  c.  28)  leaves  but  little  for  construction.  Un- 
like section  11  of  the  general  corporation  law  (Consol.  Laws,  c  23), 
it  is  not  permissive  in  its  nature,  but  prohibits  a  purchase  of  real  estate 
for  any  purpose  except  those  named.  Unless  the  relator  can  find  its 
warrant  within  the  fair  terms  of  this  section,  it  cannot  acquire  this 
real  estate. 

Subdivision  1  permits  the  company  to  purchase  and  own  the  build- 
ing in  which  it  has  its  principal  office  and  the  land  upon  which  it 

*For  oUwr  cum  sM  sutis  t^lc  a  i  mnms  In  Dso.  ft  Am.  Dies.  IMT  to  data,  ft  Rap'r  IndasM 
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Stands.  Subdivision  2  permits  it  to  acquire  and  own  such  real  estate 
as  "shall  be  requisite  for  its  convenient  accommodation  in  the  transac- 
tion of  its  business,"  and  subdivision  3  "such  as  shall  have  been  acquired 
for  the  accommodation  of  its  business/'  and  subdivision  7  "such  as 
shall  have  been  acquired  under  sections  13  and  14  of  the  general  cor- 
poration law."  which  section  14  relates  to  such  real  estate  without 
the  state  as  "shall  be  requisite  for  such  corporation  in  the  convenient 
transaction  of  its  business."  Section  20  of  the  insurance  law  also  pro- 
vides that  no  real  property  shall  be  acquired  by  an  insurance  company 
under  subdivisions  1  and  2  thereof,  nor  under  section  14  of  the  gen- 
eral corporation  law,  except  with  the  approval  of  the  Superintendent 
of  Insurance. 

It  is  unnecessary  to  determine  whether  the  word  "accommodation," 
in  subdivision  2  of  the  section  under  consideration,  is  to  be  treated  as 
surplusage,  or  whether  the  words  "the  convenient  accommodation" 
mean  otherwise  than  convenient  for  it,  or  whether  the  language  em- 
ployed indicates  that  the  real  estate  must  furnish  accommodations — 
that  is,  a  place  for  the  housing  of  the  company  in  the  transaction 
'  of  its  business,  a  place  upon  or  from  which  the  transaction  of  busi- 
ness of  the  company  is  to  be  conducted.  It  is  evident  that  subdivi- 
sions 2,  3,  and  7  are  intended  to  relate  to  real  estate  other  than  that 
upcxi  which  the  principal  office  stands.  The  general  and  principal 
business  of  the  corporation  evidently  is  transacted  in  and  from  the  prin- 
cipal office.  Therefore  subdivisions  2  and  3  contemplate  that  real 
estate  may  be  purchased  and  occupied  by  the  company  in  carrying  on  a 
part  of  its  business.  The  real  estate  now  sought  to  be  purchased  is  to 
be  built  upon  and  actually  occupied  and  used  by  the  company  itself  for 
the  purpose  of  caring  for  and  treating  those  of  its  employes  who  are 
afflicted  with  tuberculosis.  The  question,  then,  is  whether  it  is  author- 
ized to  treat  and  care  for  such  of  its  employes.  If  so  authorized,  it 
becomes  a  part  of  its  business  so  to  do,  and  it  may  acquire  convenient 
quarters  therefor. 

The  application  having  been  denied  solely  for  want  of  power,  we 
refer  to  the  petition  for  the  facts  which  indicate  that  this  real  estate 
is  requisite  for  the  company's  convenient  accommodation  in  the  trans- 
action of  its  business.  It  is  a  stock  corporation,  with  assets  of  upwards 
of  $936,000,000  and  gross  income  for  the  year  1908  of  upwards  of 
$76,000,000.  At  the  time  of  the  application  20  of  its  employes  were 
absent  from  work  on  account  of  tuberculosis,  and  were  receiving  assist- 
ance from  the  company,  and  upon  investigation  48  cases  of  tubercu- 
losis were  found  among  the  employes.  We  quote  from  the  petition : 

"Tulwrculosis  Is  far  the  moat  Insidious  as  well  as  the  most  destructire  dis- 
ease which  obtains  amoog  the  company's  employds  and  policy  holders.  In  tbe 
<-ouipany's  home  office  it  employs  aboat  2,800  people,  and  it  has  a  field  force 
of  over  11,000  persons.  Cases  of  tuberculosis  are  found  with  great  frequency 
among  the  company's  employ^,  particularly  In  the  home  office,  and  frequently 
its  existence  Is  not  dlscoTered  by  the  man^ment  until  a  number  of  other  em- 
ployes have  been  exposed  to  the  contagion.  What  to  do  with  the  cases  when 
discovered  is  a  troublesome  problem.  If  the  company  should  at  ouce  dlscharse 
(he  Buflferers,  great  hardships  to  tbemselres  and  their  families  would  fre- 
quently occur,  and  dissatisfaction  among  the  remaining  employes  would  be 
likely  to  rrault.  Farther  than  this,  audi  a  coarse  would  Induce  the  Infected 
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persons  to  conceal  their  true  condttlon  as  long  aa  possible,  and  bo  give  occa- 
sion for  the  spread  of  the  disease  among  the  other  employes.  For  this  rea- 
son it  has  seemed  to  the  ofiBcers  and  directors  of  the  company  that,  if  provision 
were  made  for  the  removal  and  treatment  of  the  victims  of  the  disease  dnrlng 
Ita  earlier  stages,  they  could  be  cured,  and  the  danger  of  Its  spread  among  the 
other  emidoy£s  would  be  greatly  lessened.  It  is  thought  that  the  chance  for 
wise  and  effective  treatment  at  the  expense  of  the  company  would  Induce  the 
victims  amiHig  the  company's  employSs  to  malce  known  their  eraditlon  as  soon 
as  it  is  discovered  by  tbemselves,  and  that  this  would  result  In  greatly  lessen- 
ing tbe  spread  of  the  disease,  and  increase  the  efficiency  and  moral  tone  of  the 
force.  I  believe  that  tbe  cost  to  the  company  of  constructing  and  maintaining 
the  sanatorium  would  I>e  fully  repaid  in  the  increased  efficiency  of  its  employes, 
due  to  the  removal,  in  great  measure,  of  the  menace  of  contagion  from  tuber- 
culosis, and  to  the  feeling  that  If,  through  exposure  in  tbe  company's  employ 
or  elsewhere,  they  should  contract  tlie  disease,  they  will  be  given  tbe  beat 
possible  treatment  and  oivortnnlty  to  overcome  it  This  cost  would  really  be 
a  part  of  the  compensation  paid  by  the  company  to  its  employes  as  a  whole, 
and  In  my  judgment  would  be  of  greater  value  to  tlie  company  tliau  the  annual 
addition  to  tbe  wages  of  tbe  «nploy€B  of  the  cost  of  malntalnli^  the  sana- 
torium." 

The  duties  of  tbe  employer  to  the  employe  have  been  enlarged  in 
recent  years,  and  are  not  merely  that  of  the  purchaser  of  the  employe's 
time  and  service  for  money.  The  enlightened  spirit  of  the  age,  based 
upon  the  experience  of  the  past,  has  thrown  upon  the  employer  other 
duties,  which  involve  a  proper  regard  for  the  comfort,  health,  safety 
and  well-being  of  the  employe.  A  corporation  may  not  only  pay  to 
its  employe  the  actual  wage  agreed  upon,  but  may  extend  to  him  the 
same  humane  and  rational  treatment  which  individuals  practice  under 
like  circumstances.  It  must  do  this  in  order  to  get  competent  and  effec- 
tive service.  We  see  corporations  pensioning  old  and  infirm  employes, 
establishing  benefits  for  the  sick  and  disabled,  permitting  regular  vaca- 
tions v/ith  continuing  pay,  aiding  in  sickness,  and  doing  many  humane 
and  praiseworthy  acts  which  formerly  might  have  been  questioned  as 
not  fairly  within  the  powers  or  duties  of  the  corporation.  These  acts 
are  not  to  be  defended  upon  the  ground  of  gratuity  or  charity,  but 
they  enter  into  the  relation  of  the  employer  and  employe,  become  as 
it  were  a  part  of  the  inducement  for  the  employe  to  enter  the  employ- 
ment and  serve  faithfully  for  the  wage  agreed  upon,  and  become  a 
part  of  the  terms  of  employment.  The  considerate  employer,  who 
treats  his  employes  well,  is  thus  able  to  secure  better  service,  and  upon 
more  satisfactory  terms,  than  the  unwilling,  illiberal  employer,  A 
corporation  with  13,280  employes  is  called  upon  to  exercise  great  care 
in  selecting  and  managing  them,  so  as  to  receive  the  best  service. 
L'pon  their  loyalty  and  efilciency  much  of  its  success  must  depend. 
The  employment,  training,  disciplining,  and  managing  of  such  a  force, 
and  obtaining  from  it  the  best  results,  is  an  important  part  of  the 
relator's  business.  It  is  well  within  the  corporate  power  to  assume, 
as  it  has  done,  the  care  and  treatment  of  such  of  its  employes  as  are 
afflicted  with  tuberculosis;  and,  unless  it  is  shown  to  be  wasteful  of 
the  company's  money  and  unproductive  of  beneficial  results,  the  prac- 
tice may  stand  as  well  within  the  scope  of  its  business.  The  reason- 
able care  of  its  employes,  according  to  the  enlightened  sentiment  of 
the  age  and  community,  is  a  duty  resting  upon  it,  and  the  proper  dis- 
charge of  that  duty  is  merely  transacting  the  business  of  the  corpora- 
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tion.  If  it  preserves  the  health,  the  efficiency,  and  safety  of  the 
other  employes  to  segregate  such  as  have  tuberculosis,  or  are  suspected 
of  being  so  afflicted,  the  relator  has  the  power  so  to  do.  It  would 
seem  unnecessary  to  discharge  a  trusted  employe  because  he  is  so 
afflicted,  when  the  company  by  proper  treatment  may  again  obtain  the 
value  of  his  services.  taking  him  from  its  offices  at  once,  it  not 
only  benefits  the  employe  and  makes  his  speedy  recovery  and  return, 
to  work  more  probable,  but  protects  its  other  employes.  If  we  assume 
that  the  company  has  the  legal  right  to  care  for  and  assume  the  treat- 
ment of  its  employes  so  afflicted,  it  must  follow  that  it  has  the  right  to- 
do  this  in  the  most  economical  and  most  effective  manner.  It  would 
seem  that  to  put  the  patient  in  a  hospital  where  intelligent  treataient 
and  manner  of  living  is  prescribed  by  the  experience  of  those  familiar 
with  the  disease  would  tend  to  shorten  the  time  of  his  sickness,  lessen 
the  expense  thereof  to  the  company,  and  insure  his  more  speedy  return, 
to  duty.  I  think  the  company  has  the  right  to  care  for  and  treat  its 
employes  so  afflicted,  and  may  do  this  in  the  manner  which  promises 
the  best  result  to  the  patient  and  consequently  to  the  company  itself. 
The  power  of  the  company  to  rent  premises  for  such  treatment  and 
care  is,  I  think,  beyond  question;  and,  if  so,  it  is  for  the  reason  that 
the  premises  are  so  used  for  the  convenient  accommodation  of  the 
company  in  the  transaction  of  its  business.  The  same  reasoning  per- 
mits the  purchase  of  real  estate  upon  which  the  company  may  main- 
tain a  hospital  for  that  purpose. 

The  original  petition  foreshadowed  that  vacancies  in  the  hospital 
from  time  to  time,  at  the  election  of  the  company,  may  be  filled  from 
selected  cases  among  its  policy  holders ;  but  that  position  has  not  beeik 
urged  upon  us,  and  the  briefs  of  counsel  upon  either  side  have.practi- 
cally  eliminated  that  question.  We  therefore  treat  the  case  as  relating 
solely  to  the  tuberculosis  hospital,  and  upon  the  facts  stated  we  con- 
clude that  the  relator  has  power  under  section  20  of  the  insurance  law 
to  acquire  and  hold  real  estate  for  that  purpose. 

The  determination  under  review  is  therefore  annulled,  and  the  mat- 
ter remitted  to  the  Superintendent  of  Insurance  for  Jiis  consideration- 
upon  the  merits.  All  concur,  except  CHESTER,  J.,  who  dissoits. 


HAMMOND  T.  UNION  BAG  ft  PAPER  CO. 
(Supreme  Oonrt,  Ai«)ellate  DItIsIod,  Tblrd  Department  December  SO,  1908.> 
1,  Mabteb  and  Sebtaht  (S  152*)— Mxthod  of  Wobk— InBTsncnoH  or  SKixxn*- 

EMPLOTfi— NeCEBBITY, 

A  skilled  carpenter,  accustomed  to  the  erection  of  scaffolds,  need  not 
be  instructed  by  bis  employer  as  to  tbe  proper  method  of  erecting  a  scaf- 
fold with  patent  Ja<A8,  with  the  use  of  which  he  la  familiar,  and  if  he  Is 
Injured  by  nslDg  an  Improper  method  his  employer  is  not  liable  tot  not 
Instructing  him. 

[Bd.  Note. — ^For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {  313;. 
Dec.  Dig.  I  152.*] 
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2,  Mabiem  avd  Sebtaht  (|  2S1*) — Injtjbt  to  Cabpbnteb— <?au8E  or  Aoczdent 

— BVZDBNCE. 

In  a  Bult  for  injury  to  an  employ^  by  the  fall  of  a  scaffold  on  which  he 
was  at  work,  evidence  held  to  show  that  the  accident  was  due  to  Improp- 
er ccmstruction  of  the  scaffold  by  plaintiff  and  a  coemploye,  and  not  to 
any  defect  In  the  appliances. 

[Bd.  Note.— For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  |  281.*] 

Appeal  from  Trial  Term,  Washington  County. 

Action  by  Clarence  Hammond  against  the  Union  Bag  &  Paper 
•Company.  From  a  jlidgment  for  plaintiff,  and  from  an  order  denying 
■a  new  trial,  defendant  appeals.  Reversed. 

Ar^ed  before  SMITH,  P.  J.,  and  CHESTER,  COCHRANE, 
KEIXOGG,  and  SEWELL,  JJ. 

Edward  M.  An^ell,  for  appellant. 

Henry  W.  Wilhams  (Joseph  A.  Kellogg,  of  counsel),  for  respondent, 

CHESTER,  J.  The  respondent  has  secured  a  verdict  against  the 
defendant  in  an  action  for  personal  injuries.  He  was  a  carpenter, 
and  while  engaged  with  a  fellow  carpenter  was  injured  by  the  fall 
of  a  scaffold  upon  which  they  were  working  in  the  erection  of  a  mill 
for  the  defendant.  They  were  directed  by  the  defendant's  superin- 
tendent to  use  in  constructing  the  scaffold  certain  patented  adjustable 
scaffold  jades,  and  it  required  four  of  the  jacks  to  make  the  scaffold 
Tvhich  they  used.  Each  jack  was  formed  of  two  legs,  fastened  at  the 
top  and  spread  at  the  bottom  in  the  shape  of  a  letter  "A,"  with  a 
header  on  the  top  of  each  jack,  where  it  was  fastened  by  clamps. 
From  the  center  of  the  cross-piece  of  the  jack  a  brace  extended  in 
a  diagonal  direction  to  the  header,  to  which  it  was  fastened  by  an 
iron  thumb-screw  clamp.  The  legs  of  the  jacks  were  adjustable,  so 
that  a  scaffold  could  be  constructed  of  any  required  height.  In  the 
present  instance  the  scaffold  was  about  six  feet  from  the  floor.  The 
scaffold  was  so  constructed  that  the  legs  could  be  placed  in  a  vertical 
position  in  relation  to  the  header,  or  could  be  spread  at  the  bottom  by 
the  adjustment  of  the  clamps  on  one  end  of  the  brace  extending  from 
the  legs  to  the  header.  Across  these  jacks  planks  were  laid  to  consti- 
tute the  floor  of  the  scaffold.  The  accident  was  caused  by  the  slip- 
ping of  one  of  the  thumb-screw  clamps  where  it  was  attached  to  the 
header  at  the  upper  end  of  the  brace,  and  the  plaintiff  was  precipitated 
to  the  floor  and  was  injured  Nothing  about  the  scaffolding  or  clamps 
"broke.  The  plaintiff  was  accustomed  to  the  use  of  this  scaffold,  and 
in  his  trade  as  a  carpenter  had  been  building  scaffolds  of  different 
kinds  for  years.  He  and  his  fellow  carpenter  put  up  the  jacks  and 
scaffold  in  question,  and  had  used  them  frequently  on  prior  occasions. 

Much  of  the  proof  in  behalf  of  the  plaintiff  was  for  the  purpose  of 
showing  that  the  scaffolding  jacks  were  not  safe  and  suitable  appli- 
ances for  the  use  to  which  they  were  put,  and  that  the  defendant  gave 
no  instructions  to  the  plaintiff  as  to  the  proper  method  of  erecting  the 
scaffold;  the  theory  being  that  if  there  were  two  ways  of  adjusting 
the  jacte,  with  reference  to  the  angle  of  the  legs  to  the  headers  and 
to  the  lateral  strain  on  the  braces,  one  of  which  was  safer  than  the 
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Other,  a  duty  involved  upon  the  defendant  to  instruct  the  plaintiff  in 
reference  thereto.   But  the  plaintiff  was  a  skilled  tradesman,  and  was 

employed  as  a  carpenter.  He  was  accustomed  to  the  erection  of 
scaffolds,  and  was  familiar  with  the  use  of  this  one.  If  any  advice  was 
needed  as  to  the  proper  method  of  constructing  or  assembling  such 
a  scaffold,  upon  whom  could  the  defendant  more  properly  rely  than 
the  plaintiff  himself.  A  man  who  holds  himself  out  as  skilled  in  one 
of  the  trades  and  procures  employment  as  such  is  in  no  position  to 
insist  that  his  employer  is  liable  for  failure  to  instruct  him  in  a  branch 
of  his  trade  in  which  he  must  be  assumed  to  possess  tiie  skill  and 
knowledge  necessary  to  properly  pursue  it. 

The  plaintiff  had  the  evidence  of  an  expert  that  these  jacks  were 
insufficient.  His  opinion  was  formed,  not  from  having  seen  the  jacks, 
and  not  with  any  knowledge  of  the  size  of  the  timbers  of  which  they 
were  formed,  or  of  their  tensile  strength,  or  of  the  strain  upon  the 
clamps,  but  was  based  upon  a  picture  of  the  jacks  and  upon  the  testi- 
mony he  heard  in  court  about  uiem.  In  addition  to  this  there  was  the 
fact  that  the  clamps  slipped  and  caused  the  platform  to  fall.  As  against 
this  evidence  there  was  the  evidence  of  the  defendant's  witnesses  that 
these  jacks  had  been  used  a  great  many  times,  and  had  carried  upon 
many  occasions,  prior  to  the  accident,  loads  far  heavier  than  was  upon 
the  scaffold  at  the  time  it  fell.  This  evidence  is  practically  undisputed, 
except  by  the  fact  of  the  fall  on  the  occasion  in  question.  This  makes 
convmcing  proof  that  the  jacks  fell,  not  because  of  any  inherent  defect 
in  them,  but  because  they  were  improperly  put  together  by  reason  of 
one  of  the  thumb  screws  not  having  been  sufficiently  t^htened.  It  is 
true  that  the  plaintiff  and  his  fellow  carpenter  testified  they  thoroughly 
tightened  them,  and  that  in  so  doing  they  had  used  a  wrench;  but 
this  evidence  is  incredible,  in  view  of  what  happened.  The  great 
weight  of  evidence  is  that  the  accident  happened,  not  because  of  any 
defects  in  the  thumb  screws,  the  jacks,  or  the  scaffolding,  or  because 
they  were  improper  or  unsafe  appliances,  but  because  they  had  not 
been  prc^erly  put  together,  and  tiie  clamps  properly  tightened,  by  the 
plaintiff  and  his  fellow  workman,  and  the  verdict  of  the  jury  to  the 
contrary  has  not  sufficient  support  in  the  evidence  to  justify  it. 

It  is  urged  here  that  our  decision  in  Chiavaroli  v.  Union  Bag  & 
Paper  Company,  131  App.  Div.  372,  115  N.  Y.  Supp.  327,  requires  us, 
if  we  follow  it,  to  affirm  this  judgment.  That  was  a  case  where  we 
reversed  a  judgment  of  nonsuit  in  an  action  brought  by  the  plaintiff, 
who  was  an  ordinary,  unskilled  day  laborer,  and  who  received  injuries 
from  the  fall  of  this  scaffold  at  the  same  time  the  plaintiff  was  injured. 
But  the  plaintiff  in  that  case  had  nothing  to  do  widi  the  erection  of  the 
scaffold,  and  as  he  was  nonsuited  we  were  not  favored  with  the  de- 
fendant's evidence  with  respect  to  the  safety  of  the  appliance,  nor  the 
uses  to  which  it  had  been  put  on  prior  occasions  in  supporting  greater 
loads  than  were  on  it  at  the  time  of  the  accident.  The  case  is,  there- 
fore, not  against  the  position  we  now  take. 

The  respondent  also  urges  that  because  in  his  complaint  sufficient 
facts  were  pleaded  to  justify  a  recovery  under  the  employer's  liability 
law  (Laws  1902,  p.  1748,  c.  600),  and  under  sections  18  and  19  of  the 


Digitized  by  Google 


bup.  Ct) 


DEOOBA  T.  AMERI0A2T  CABBIDS  CO. 


655 


labor  law  (I^ws  1897,  p.  467,  c.  415),  as  well  as  under  the  common 
law,  he  could  invoke  these  statutory  enactments  in  support  of  his 
judgment.  But  the  only  question  submitted  to  the  jury  was  under  the 
alleged  common-law  liability.  The  questions  of  the  relation  of  the 
employer's  liability  law  or  the  labor  law  to  this  accident,  or  of  any  li- 
ability of  the  defendant  under  either  of  these  statutes,  were  not  sub- 
mitted to  the  juiy,  have  not  been  decided  in  the  case,  and  are  not  here 
for  review.  Nor  was  there  any  request  to  submit  these  questions  to 
the  jury.  While  the  courts  will  not  reverse  a  correct  judgment  be- 
cause founded  upon  a  wrong  reason,  we  cannot  assume  to  review  ques- 
tions that  are  not  properly  up  for  decision. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event.  All  concur. 


DEOORA  V.  AMERICAN  CARBIDE  CO. 
(Snimme  Oonrt,  Aivellate  DlTislon.  Tblrd  Department   December  30.  1909.) 

1.  Master  and  Sebvaht  (|  l25*)'-MAsns'&  Dutt—Rrfaibs— Knowledge  of 

Derct. 

The  master's  duty  to  foniisb  a  servant  with  sate  appliances  Is  violated 
by  failure  to  repair  only  when  he  had  notli^,  or  mlsbt  have  knowa  with 
reasonable  diligence,  of  the  need  of  repairs. 

[Ed.  Note.— For  other  cases,  see  Master  and  Berrant,  Cent  Dig.  1  243 ; 
Dec  Dig.  1 12S.*1 

2.  MAffTEB  AKD  Sebvant  (%  ISO*)— Mastw's  Dutt— Wabhiko  Sebvart. 

A  master  need  not  warn  employ^  of  the  danger  from  a  machine  gettlnv 
out  of  repair,  unless  there  is  reasonable  ground  to  anticipate  that  It  will 

do  BO. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  S  209 ; 
Dec.  Dig.  1 150.  •] 

3.  Masteb  and  Sebvant  (|  166*)— Injtjbies  to  Sebvant— Supbbvisiok  or  Fei.- 

X.0W  Sebvants— Pboxihate  Cause  of  Accident. 

If  the  foot  of  plalnttfTs  fellow  servant  was  on  the  floor,  and  not  on  the 
lever  which  operated  the  dies,  when  plaintiff  was  injured  by  the  upper 
die  of  a  press  used  In  shaping  tin  can  beads  descending  on  bis  band,  the 
employw's  failure  to  warn  tbe  fellow  servant  of  the  danger  of  retaining 
his  foot  npim  the  lever  did  not  cause  the  acddoit 

[Ed.  Note.— For  other  eases,  see  Master  and  Servant,  Cent  Dig.  |  333 ; 
Dec  Dig.  1 166.*] 

4.  Masteb  and  Sebvant  (I  279*)— Injvbieb  to  Sebvant— Bufebvision  of  Fel- 

low Sebvants— SuFFiciENCT  or  Evidence. 

In  a  servant's  action  for  Injuries  caused  by  the  upper  die  of  a  shaping 
machine  dropping  on  the  lower  die  while  a  fellow  servant  was  operntiug 
the  lever  which  controlled  tbe  dies,  evidence  held  to  show  that  the  fellow 
servant  must  have  known  from  his  experience  and  the  construction  of  the 
machine  that  his  foot  must  be  quickly  removed  from  tbe  lerer  to  prevent 
a  repetition  of  tbe  stroke,  and  hence  that  the  master  was  not  negligent 
In  Inistructlng  tbe  fellow  servant. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {  973 ; 
Dec.  Dig.  I  279.*] 

5.  Masteb  and  Sebvant  (|  276*)— Injubies  to  Sebvant— Sufficienct  of  Evi- 

dence—Cause or  Accident. 

In  an  employe's  action  for  Injuries  caused  by  the  upper  die  of  a  can- 
shaping  machiue  dropping  on  tbe  lower  die  while  a  fellow  servant  was 
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c^ratlng  tbe  lever  whicfa  controlled  tbe  dlies,  evldnice  heM  to  ahow  tbat 
t2ie  accidott  wae  caused  by  the  fellow  servant  unconwiotuly  preaalng  the 
lever,  causing  tbe  die  to  drop  cm  platntUTs  baud. 

[Ed.  Note.— For  other  caaea,  aee  Master  and  Swrant,  Cent  Dig.  i|  951, 
968 ;  Dec.  Dig.  {  276.*] 

6.  Mabteb  and  Bebtant  (S  239*)— Injubus  to  Ssbtamt— Contbibotobt  Nbo- 
UOENCE— Metchod  or  Wore. 

A  machine  for  shaping  the  beads  of  tin  cans  was  operated  bj  a  lever 
under  the  machine,  pressure  upon  whtdi  with  the  foot  caused  tbe  oi^wr 
die  to  fall  and  shape  the  can.  The  dies  operated  34  times  a  minute  when 
not  stopped  by  tbe  lever.  Held,  that  It  was  gross  negligence  for  [datntU^ 
an  employ^,  to  put  tbe  can  lids  between  tbe  dies  and  r«nove  tbon  while 
another  emplor^  <%)erated  the  lever ;  plaintiff  not  having  beea  directed  to 
woilE  In  that  manner,  and  tbe  danger  ot  andt  method  of  work  betng  ob- 
vious. 

[Bd.  Note.— For  otber  caaea,  aee  Uaat^  and  Servant,  Gent  Dig.  |  749; 
Dec.  Dig.  I  289.*] 

T  Hastbb  and  Sbbvant  (|  IKS*)— iNjuazsa  to  Sbbvant-^Obvioub  TYiTrnimi 
Wabnino  Sebvaht, 

Where  tbe  danger  from  doing  work  in  a  certain  manner  was  obvious, 
and  as  apparent  to  the  servant  aa  to  his  foreman,  the  latter'a  failure  to 
warn  tbe  servant  would  not  make  the  master  liable  for  Injuria  caused  by 
working  In  that  manner. 

(Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  |  310; 
Dec  Dig.  S  155.*] 

&  Master  aho  Sbbvant  (S  216*)— Injtjbt  to  Sebvant— Assuhed  Risk- Neq- 
UQENCG  of  Coghplot£:s. 

An  employ^  assumes  tbe  risk  of  injury  from  tbe  negligence  of  a  co< 
employ^.  ^ 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  H  567- 
573;  Dec.  Dig.  i  216.*] 

Kellogg,  J.,  dissenting. 
Appeal  from  Trial  Term,  Clinton  County. 

Action  by  David  G.  Decora,  by  Gervis  G.  Decora,  his  guardian 
«d  litem,  against  the  American  Carbide  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.   Reversed,  and  new  trial  granted. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  COCHRANE, 
KELLOGG,  and  SEWELL,  JJ. 

Charles  J.  Vert,  for  appellant. 

Weeds,  Conway  &  Cotter  (T.  -B.  Cotter,  of  counsel),  for  respondent 

SMITH,  P.  J.  Plaintiff  has  recovered  a  judgment  of  $1,000  for 
an  injury  sustained  in  the  defendant's  factorv  and  claimed  to  have 
been  caused,  by  the  defendant's  negligence.  The  injury  was  to  four 
fingers  of  his  left  hand,  which  were  caught  between  two  dies  upon  the 
punching  press.  This  punching  press  was  for  the  purpose  of  shaping 
the  heads  of  tin  cans.  It  was  worked  by  a  lever  under  the  machine  and 
at  the  right.  By  pressing  on  that  lever  the  upper  die  would  drop  over 
the  lower  die,  make  the  impression,  and  then  recede.  If  the  pressure 
be  continued  upon  the  lever,  the  action  is  continuous,  and  the  upper 
die  drops  upon  the  lower  die  34  times  a  minute.  If  the  pressure  be 
released,  the  power  is  taken  from  the  die,  and  it  does  not  drop  again 
until  the  pressure  is  again  applied.  The  plaintiff  had  worked  upcm  this 
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machine  a  short  time  before  the  accident.  The  course  of  his  woilc  was 
to  take  a  cover,  which  was  unformed,  and  put  over  the  lower  die, 
press  the  lever,  causing  the  upper  die  to  drop  upon  the  cover  and 
give  it  shape,  and  after  the  die  receded  to  take  out  the  shaped  die  and 
the  fringe  of  tin  that  had  been  cut  off.  He  had  thus  shaped  from 
25  to  30  covers,  and  in  some  way  cut  his  hand  upon  the  tin.  He  step- 
ped aside  to  bind  his  hand,  and  upon  going  back  he  found  his  co- 
employ£  Wemette  operating  the  machine.  Wemette  asked  him  to 
assist  him,  and  the  plaintiff  took  a  seat  at  his  left,  and  for  a  time  laid 
aside  the  covers  after  they  were  formed,  which  Wemette  had  taken 
out.  Thereafter  Wemette  asked  him  to  take  the  covers  out  from  the 
dies  after  they  were  shaped.  In  this  way  the  two  worked  for  about 
half  or  three-quarters  of  an  hour,  when  in  removing  one  of  the  covers, 
after  it  had  been  shaped,  the  upper  die  came  down  and  crushed  the 
four  fingers  of  his  left  hand.  Notice  was  served  under  the  employer's 
liability  act  (Consol.  Laws,  c  31,  §  200),  and  this  action  was  com- 
menced. 

It  will  be  seen  that  the  plaintiff  at  no  time  had  control  of  this  lever 
which  operated  these  dies.  That  was  always  under  the  foot  of  his  co- 
emplc^e  Wemette.  The  learned  trial  judge  told  the  jury  that  this 
accident  might  have  happened  in  three  ways:  First,  Wemette  may 
have  pressed  the  lever  for  a  second  time,  which  caused  the  upper  die 
to  drop  upon  the  plaintiff's  hand;  and,  if  so,  the  plaintiff  could  not 
recover,  because  he  was  injured  by  the  negligence  of  a  coservant.  Sec- 
ond,  Wemette  may  have  retained  his  foot  upon  the  lever  and  thus 
allowed  the  lever  to  drop  a  second  time,  causing  the  accident ;  in  which 
case  the  jury  were  instructed  that  they  might  find  for  the  plaintiff, 
provided  that  they  should  find  that  Wemette  was  not  properly  in- 
structed hy  tfie  master  as  to  the  consequences  which  would  follow  from 
his  retaimng  his  foot  upon  the  lever.  Third,  that  some  dust  or  dirt 
may  in  some  way  have  accumulated  in  the  machine,  so  as  to  have  pre- 
vented the  release  of  the  clutch  when  the  foot  was  raised  from  the 
lever,  and  thereby  have  caused  the  die  to  continue  to  drop.  As  to  the 
last  possibility  the  court  in  substance  charged : 

"If  It  be  true,  as  testlfled  to  by  the  plaintiff  and  aome  of  bis  witnesses,  that 
the  second  descoit  of  the  die.  the  res>eatlng  of  the  operation  of  stami^,  was 
not  caosed  hj  Wemette  at  all,  bnt  by  some  abnormal  coiidltl<ai  In  the  madilne, 
then  It  ml^t  be  that  that  was  a  condition  of  which  the  plaintiff  woald  not 
know,  and  against  which  he  ahoald  have  been  warned.  In  these  two  instances 
there  might  be  a  recovery,  provided  the  members  of  yoar  body  think  the  con- 
duct of  the  officers  of  the  defendant  towards  this  plaintiff  In  the  matter  of  In- 
stroction  was  not  the  condact  of  men  of  reasonable  prodenoe,  who  have  a  Just 
r^iard  tat  the  safety  and  welfare  of  their  employes.** 

It  would  hardly  be  just  to  the  defendant  to  allow  the  jury  to  specu- 
late that  there  might  be  some  abnormal  condition  of  the  machine  that 
might  have  caused  this  die  to  continue  its  operation  and  thus  cause  the 
accident.  The  case  is  barren  of  proof  that  this  machine  was  out  of 
order,  or  had  become  in  any  abnormal  condition.  If  the  machine  had 
become  in  fact  defective,  there  is  no  proof  whatever  that  the  master 
had  had  any  notice  of  such  a  defect,  so  as  to  impose  upon  him  any 
duly  of  repair  or  care.  From  all  the  evidence  in  the  case,  up  to  that 
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time,  and  ever  since,  the  machine  worked  perfectly,  as  it  was  intended 
to  work.  The  duty  which  rests  upon  a  master  to  furnish  a  servant 
with  safe  appliances  is  broken  hy  lack  of  repair  only  when  the  master 
had  notice,  or  might  with  reasonable  diligence  have  ascertained,  of 
the  need  of  repair.  Nor  is  the  master  called  upon  to  warn  employes 
of  the  possibility  or  danger  from  a  machine  getting  out  of  repair, 
without  some  proof  giving  reascmable  ground  to  anticipate  such  an 
emergency.  In  this  case  tnere  was  not  the  slightest  proof  of  such  a 
danger. 

But  the  main  ground  upon  which  this  judgment  is  sought  to  be  sus- 
tained is  for  failure  of  the  master  to  warn  Wemette  that  by  retaining 
his  foot  upon  the  lever  the  press  would  continue  to  operate  and  the 
die  would  continue  to  dn^.  In  this,  however,  the  plaintiff  encounters 
several  difficulties.  In  tiie  firat  place  Wemette  swears  twice  in  his 
evidence  that  he  did  not  know  whether  his  foot  remained  upon  the 
lever  or  not  at  the  time  it  came  down  and  caused  the  injury.  He 
afterwards  swears  positively  that  his  foot  was  upon  the  floor,  and  not 
upon  the  lever.  If  so,  the  failure  to  warn  Wemette  of  the  danger  of 
retaining  his  foot  upon  the  lever  was  not  the  cause  of  the  accident. 
Again,  it  would  be  impossible  to  work  that  machine  as  much  as  either 
Wemette  or  plaintiff  had  worked  it  without  learning  that  the  foot 
must  be  quickly  released  in  order  to  prevent  a  repetition  of  the  stroke. 
With  the  macmne  operating  34  times  in  a  minute;  the  (^rator  cannot 
eisily  work  between  those  dies  without  learning  that  fact,  either  by 
warning  or  experience.  Still  again,  the  plaintiff  himself  twice  swears 
that  at  the  time  he  put  his  hand  in  to  take  out  the  cover  (he  upper  die 
was  stationary.  Now,  if  there  had  been  any  flaw  in  the  machine  which 
prevented  the  lever,  when  released,  from  springing  back,  or  if  the 
second  impact  had  been  caused  by  Wemette  retaining  his  foot  upon 
the  lever,  that  upper  die  could  not  have  been  stationary.  It  would 
have  operated  continuously  and  more  rapidly  than  every  other  second, 
and  if  it  had  been  so  operating  the  plaintiff  never  would  have  put  his 
hand  between  the  dies  to  get  the  cover  out.  If  the  plaintiff's  evidence 
be  true,  and  this  upper  die  was  stationary  even  for  a  second,  the 
irresistible  inference  is  that  Wemette  must  unconsciously  have  pressed 
the  lever  and  thereby  caused  the  die  to  drop.  His  evidence  to  the 
effect  that  his  foot  was  upon  the  floor,  after  having  twice  before  and 
upon  the  day  previous  sworn  that  he  did  not  know  whether  or  not 
his  foot  was  upon  the  lever,  is  not  sufficient  to  overoHne  the  natural 
inferences  as  to  the  cause  of  the  accident. 

Moreover,  it  was  gross  negl^;ence  in  the  plaintiff  to  undertake  that 
work  while  another  man  had  control  of  the  lever.  That  macjiine  was 
never  intended  to  be  used  in  this  way.  The  plaintiff  was  never  directed 
so  to  work.  It  is  true  that  both  he  and  Wemette  swore  that  the  fore- 
man came  through  the  room  while  they  were  so  woricing  and  did  not 
object.  His  failure  to  warn  the  plaintiff  of  the  danger  in  thus  op- 
erating the  machine  could  not  make  the  master  liable,  because  the 
danger  was  an  obvious  one,  as  clearly  seen  bv  the  plaintiff  as  by  the 
foreman;  and  the  risk  of  injury  through  tne  negligence  of  a  co- 
employ^  was  one  of  the  necessary  risks  assumed  by  the  plaintiff  in 
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entering  the  defendant's  employment.  The  notice  of  injury  served  un- 
der the  employer's  liability  act  specifies  no  such  negligence  as  a  cause 
thereof.  Nor  was  such  negligence  submitted  to  the  jury  as  a  ground 
of  tecovery. 

We  are  of  the  c^inion  that  the  judgment  and  order  must  be  re- 
versed, and  a  new  trial  granted,  with  costs  to  appellant  to  abide  the 

event. 

Judgment  and  order  reversed,  and  new  trial  granted,  with  costs  to 
appellant  to  abide  event.  All  concur,  COCHRANE,  J.,  in  result,  ex- 
cept KELLOGG,  J.,  dissenting  in  memorandum. 

JOHN  M.  KELLOGG,  J.  (dissenting).  Both  the  plaintiff  and  We- 
mette  were  green  men,  and  knew  but  very  little  about  the  operation 
of  the  punch  press.  They  were  not  mechanics.  They  had  not  been 
told  that  two  men  should  not  work  upon  the  press,  and  when  the  super- 
intendent saw  these  green  men  working  it,  he  talked  with  them  and 
made  no  suggestion  as  to  the  impropriety  of  their  action.  The  com- 
pany, therefore,  permitted  them  to  work  the  press  in  an  improper  man- 
ner, k  • 

In  the  manner  in  which  this  press  was  operated,  it  was  necessary  for 
the  operator  to  put  his  hand  between  the  upper  and  lower  die  to  re- 
move the  plate  which  had  been  pressed,  and  to  remove  the  parings  or 
waste  which  had  been  left  uixm  the  lower  die.  The  evidence  tended 
to  show  that  a  poppet  or  spring  should  have  been  provided  to  throw 
the  plate  up,  and  that  the  operator  should  have  a  stick  or  little  paddle  to 
use  in  extracting  the  waste  from  between  the  dies,  and  thus  avoid 
putting  his  fingers  between  them.  If  such  a  spring  was  not  provided 
to  throw  out  the  plate,  the  little  paddle  would  permit  of  its  removal 
without  putting  the  fingers  of  the  operator  between  the  dies.  The 
only  danger  apparently  accompanying  the  use  of  this  press  was  that 
the  hand  or  fingers  of  the  operator  might  be  caught  between  the  dies, 
and  the  use  of  the  spring  and  little  paddle  to  extract  the  plate  and 
waste  practically  avoided  all  that  danger.  The  jury,  therefore,  had  the 
right  to  say  that  the  method  which  the  defendant  provided  for  opera- 
ting the  press  was  unusual  and  dangerous  in  itself,  and  that  the  plain- 
tiff was  not  properly  instructed  as  to  the  dangers  or  provided  with  the 
means  by  which  they  could  be  avoided. 

I  thii^,  therefore,  the  judgment  should  be  affirmed. 


FEX>PLB  T.  nSHBB. 
(Supreme  Oonrt,  Ai^Uate  Dlrlaion,  Third  Department  December  80,  1909.) 

1.  Cbiuiral  Law  d  829*) — ^Rctubal  or  Bbquevf— Bxquebt  Bhbbaobd  iv 

CuABoi  Given. 

Where  the  court  was  asked  to  charge  that,  ff  any  witnesH  for  the  people 
bad  knowingly  or  willfully  testified  falsely  to  a  material  fact,  the  jury 
mlgbt  dlaregard  his  entire  testimony,  and  the  court  replied,  "that  applies 
Dot  only  to  the  people,  but  to  the  defendant  or  any  other,  bnt  you  are  not 
obliged  to  dlsr^rd  It^— it  was  not  error  to  r^use  to  durge  that  If  cer- 
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t&ln  wltneases.  In  behalf  of  tbe  peoide,  or  any  one  of  tbem,  had  knowingly 
testified  falsely  to  any  material  fact,  the  Jnry  nl^t  dlsr^ard  their  en- 
tire testimony ;  it  b^ng  snbstantlally  embraced  in  tbe  <^rge  given. 

[Ed.  Note.— For  other  cases,  see  Orlminal  Law,  Cent  Dig.  |  SOU;  Dec. 
Dig.  i  829*] 

2.  Obiuxnax.  La.w  (1  061*) — Evidence— Good  Chabaoteb. 

Evidence  of  good  <^racter  la  a  species  of  drcumstantlal  evld^iee  to 
be  considered  the  same  as  all  other  evidence,  together  will  all  the  facta 
In  tbe  case;  ai^  while  it  al<mo  may  cause  a  reasonable  donbt,  it  does 
not  necessarily  do  so. 

[Ed.  Note.— For  other  cases,  see  Otlmlnal  Law,  Cent  Dig.  1 1287;  Dec 
Dig.  I  561.*] 

3.  OsnnNAz.  La.w  (|  T^SS*) — Apfeaxt— Beview— InantucTioirs— iRorcATioif  or 

Jcdoe'8  Opinion. 

It  is  Dot  legal  error  for  a  trial  Judge  to  indicate  bis  opinion  In  charges, 
and  It  Is  only  where  the  evidence  of  bias  is  marked  and  where.  In  the 
oplDloD  of  the  appellate  court,  the  balance  of  proof  Is  only  slight  in  fa- 
vor of  the  prosecution,  and  where,  In  tbe  interest  of  justice,  accosed 
sbould  be  given  another  chance  to  prove  his  Innocence  that  the  convlc- 
ttoD  should  be  reversed  for  such  cause. 

[fid.  Note. — For  other  cases,  see  Criminal  taw,  Cent  Dig.  {  1758;  Dee. 
Dig.  i  762.*]  •  ^ 

4.  CsjifiNAL  Law  (|  1170*) — ^Appeal — Review — Exclusion  or  Evidence^' 

Cube  or  Ebbob. 

Error,  if  any,  In  refusing  to  permit  accused's  counsel  to  ask  accused's 
accomplice,  testifying  for  the  proseentUm,  whether  be  expected  to  be  pros- 
ecuted, where  he  immedlatdy  after  testified  that  he  did  not  know  wheth- 
er he  expected  to  be  taken  care  of  or  not  fw  testl^ring.  Is  cured  by  bis 
subsequent  testimony. 

[Ed.  Note^For  other  nses,  see  Criminal  Taw,  Cent  Dig.  H  8147, 
S148;  Dec.  Dig.  i  U7a*] 

&  Criuihaz.  Law  (|  11T3*) — Instbuctionb— Bequests  Eubbacbo  nr  Othkb 
Chabob. 

It  was  not  available  error  to  refuse  to  charge  that  a  conviction  could 
not  be  had  upon  the  evidence  of  two  certain  witnesses  named  alone,  where 
the  court  so  charged  In  £a<^  in  response  to  the  next  request 

[Ed.  Note.— For  other  eases,  see  Criminal  Law,  Cent  Dig.  H  8101,  8165; 
Dec.  Dig.  I  1173.*] 

6.  Cbiuinal  Law  ({  829*) — BEQuxst  fob  Insnnonona— Insibuotiohs  Ax- 

BKADT  QlVBN. 

It  Is  not  error  to  rtfuse  an  instruction  which  la  included  in  tbe  charge 

as  given. 

[Ed.  Note.— For  oQier  cases,  see  Criminal  Law,  Cent  Dig.  i  2011;  Dea 
Dig.  I  828.*} 

Appeal  from  Ulster  County  Court. 

Henry  H.  Fisher  was  convicted  of  larceny,  and  appeals  from  the 
judgment  and  an  order  denying  a  new  trial.  Affirmed. 

See,  also,  132  App.  Div.  941,  118  N.  Y.  Supp.  1130. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  COCHRANE, 
KELLOGG,  and  SEWELL.  Jj. 

N.  Frank  O'Reilly  and  Roscoe  Irwin,  for  appellant. 
William  D.  Cunningham,  Dist  Atty.,  for  the  People. 

SMITH,  P.  J.  The  defendant  was  indicted  by  the  grand  jury  of 
Ulster  county  for  the  crime  of  arson  in  the  second  degree,  in  that  on 
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the  17th  day  of  March,  1908,  he  set  fire  and  burned  his  dwelling  house 
in  the  city  of  Kingston  with  intent  to  destroy  the  same,  in  which  dwell- 
ing house  at  the  time  there  was  no  human  being.  In  that  month  the 
defendant  kept  a  saloon  at  the  comer  of  Chambers  and  Union  street 
in  the  city  of  Kingston,  and  his  family  lived  upstairs  above  the  saloon. 
Upon  the  night  in  (question  one  Sessler,  *tc^;ether  wi&  one  Jacob  Ban- 
holzer,  at  the  direction  of  the  defendant,  set  fire  to  the  building.  Both 
of  these  parties  were  witnesses  for  the  people  upon  the  trial,  and  their 
testimony  was  fully  corroborated.  It  is  not  necessary  here  to  set  out 
in  detail  the  evidence  upon  which  the  conviction  rests.  It  is  sufficient 
to  say  that  the  guilt  of  the  defendant  was  abundantly  established  and 
beyond  a  reasonable  doubt,  and  no  question  is  made  by  the  appellants 
upon  this  argument  as  to  the  sufficiency  of  the  proof.  The  ju^^ent 
is  challenged  s<^ely  upon  the  groutid  of  certain  rulings  of  the  learned 
trial  judge  upon  the  trial. 

At  the  dose  of  the  trial,  the  court  was  requested  to  charge  if  certain 
witnesses  who  had  sworn  in  behalf  of  the  people  "or  any  one  of  them 
have  knowingly  testified  falsely  to  any  material  fact  that  the  jury  may 
disregard  their  entire  testimony."  This  the  court  declined  to  charge 
as  requested,  and  to  its  refusal  an  exception  was  taken.  This  would 
undoubtedly  have  been  error,  except  for  the  charge  made  upon  the  de- 
fendant's request  just  preceding.  In  the  precedmg  request  the  court 
was  asked  to  charge : 

"That  If  any  wilneaB  on  tbe  part  of  tbe  peoide  hu  knowingly  or  wlUfally 
testified  (alsel^  to  any  material  fact  that  fbe  jury  may  disregard  tbe  Gotixe 
testimony  of  sach  witness." 

To  this  the  court  replied : 

"That  applies  pot  only  to  the  people,  but  to  the  flOTendant,  or  any  other,  but 
yoa  are  not  obliged  to  dlsr^rd  it." 

Then  follows  the  request  and  refusal  to  charge  which  is  made  the 
subject  of  challenge.  It  would  seem,  therefore,  that  the  proposition 
to  charge  involved  in  the  request  had  been  substantially  charged,  and 
that  the  defendant  has  no  ground  of  complaint  on  account  of  the  re- 
fusal of  the  court  to  repeat  the  rule  of  law  which  had  once  been  given 
to  the  jury.  The  next  ground  of  challenge  is  as  to  the  charge  of  the 
court  in  reference  to  the  force  of  the  evidence  as  to  good  character. 
After  stating  the  claim  of  the  defendant  that  he  stood  well  in  the 
community,  the  law  is  thus  stated : 

"And  the  law  Is,  gentlemen,  npon  that  subject  that  good  character  Is  to  be 
considered  by  you  the  same  as  all  other  evidence;  that  good  character  alone 
may  cause  in  your  mind  a  reasonable  doubt,  but  It  doesn't  have  to.  Tou  weigh 
the  fact  of  good  diaracter  the  same  as  any  fact  In  tbe  case  with  all  the  facts, 
and  then  say  where  does  the  balance  go  and  determine  it  that  way.  A  man 
of  good  character  may  or  may  not  commit  a  crime.  It  la  ^ply  a  species  d 
drcomstantlal  evidence.  In  ttie  ordinary  run  a  man  of  good  character  does 
not  commit  a  crime.  We  start  with  that  fact,  good  character,  and  then  com- 
mence to  wBlgjb  it  with  all  the  other  fActs  in  the  casa** 

Thereafter  the  defendant's  cotmsel  requested  the  court  to  charge: 

"That  the  charactw  of  the  defendant  may  be  such  as  to  create  a  reastmable 
doubt  in  tbe  minds  of  the  Jury  as  to  the  guilt  of  the  accused,  and  lead  them 
to  beliere  In  view  of  the  improbabilities  that  a  p«»on  of  waxib  character  would 
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be  Kiillt7  of  the  crime  diarced  tbat  tlie  other  eridence  In  the  cue  Is  falae  or 
the  wltneHMs  mistaken.** 

To  this  the  court  replied: 

**That*s  a  general  statement  of  lair.  As  I  told  you  before^  eridence  ot  cood 
character  is  a  drcomstance  to  he  considered  with  all  the  other  evidence  in 
the  case." 

The  defendant's  counsel  then  requested  the  court  to  charge: 

"That  evidence  of  good  character  may  in  Itself  create  a  reascHiable  donbt, 
when  without  It  none  would  exist,  as  to  the  defendant's  guilt,  and  that  sa<di 
eridence  In  the  exercise  of  a  sound  ^Uscretlon  by  the  Jury  may  be  sufficient  to 
acquit  the  defendant" 

To  this  the  court  replied: 

"That  Is  a  proposition  which  Is  true.  I  have  charged  before  whatever 
weight  you  give  to  good  character  is  for  you  to  say,  considered  with  all  the 
other  facts." 

To  this  reply  the  defendant  excepted.  The  jury  were  rightly  in- 
structed as  to  what  weight  should  be  properly  given  to  evidence  of 
good  character.  The  defendant  points  out  other  statements  in  the 
charge  which  he  claims  contains  an  intimation  that,  in  the  opinion  of 
the  court,  in  view  of  other  facts  proven  in  this  case,  the  evidence  of 
good  character  was  not  conclusive,  and  the  judgment  is  further  chal- 
lenged upon  the  ground  that  the  charge  of  the  court  was  biased  as 
against  the  defendant,  and  indicated  a  conviction  in  the  mind  of  the 
trial  judge  of  the  defendant's  guilt.  It  is  not  legal  error,  however,  for 
a  trial  judge  to  indicate  his  opinion,  and,  in  fact,  it  is  sometimes  dif- 
ficult not  to  do  so  in  submitting  a  case  fully  to  the  jury.  In  the  case 
at  bar  the  questions  of  fact  were  left  fully  for  the  jury  to  determine, 
and  the  court  in  its  charge  in  no  way  directed  or  advised  the  verdict 
that  should  be  rendered.  It  is  only  in  those  cases  where  the  evidence 
of  bias  is  marked,  and  where  in  the  opinion  of  the  Appellate  Court 
the  balance  of  proof  was  only  slight  in  favor  of  the  prosecution,  and 
where  in  the  interest  of  justice  the  defendant  should  be  given  another 
chance  to  prove  his  innocence,  that  the  court  would  reverse  a  convic- 
tion for  such  a  cause.  No  such  condition  here  exists.  The  defendant 
further  complains  that  he  was  not  allowed  to  ask  the  witness  Sessler, 
who  was  the  defendant's  accomplice,  whether  he  expected  to  be  prose- 
cuted ;  but,  if  the  sustaining  of  an  objection  to  that  question  be  error, 
the  error  is  clearly  cured  in  the  testimony  immediately  followii^,  where 
he  swears: 

"I  do  not  know  whether  I  expect  to  be  taken  care  of  or  not  for  testl^ng, 
or  for  what  I  hava  testified  to  to-day.  I  do  not  remember  If  I  expected  to  on 
the  last  trial.  I  do  not  remember  testifying  on  the  last  trial  In  answer  to 
the  question:  *Q.  [read  by  Mr.  O'Reilly  from  minutes  of  former  trial].  You 
expect  to  be  tsik&x  care  of  for  what  you  have  testified  to?  A.  Yes.* " 

Again,  error  is  claimed  in  the  refusal  of  the  court  to  charge  tliat  a 
conviction  could  not  be  had  upon  the  evidence  of  two  certain  witnesses 
named  alone.  This  the  court  declined  to  charge,  except  as  charged  in 
the  original  charge.  But  the  court  so  charged  in  fact  in  response  to 
the  next  request.  In  that  original  charge  the  court  had  told  the  jury 
tiiat  they  must  consider  all  of  the  evidence  in  reaching  their  conclu- 
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sion.  We  have  carefully  examined  the  record  as  to  other  objections 
made  by  the  defendant  and  other  errors  claimed  to  have  been  com- 
mitted by  the  trial  judge  during  the  trial,  and  we  find  no  questions 
raised  which  we  deem  necessary  to  discuss,  and  no  rulings  which  would 
furnish  just  cause  for  a  reversal  of  this  judgment.  The  judgment  and 
order  should  therefore  be  affirmed. 

Judgment  of  conviction  and  order  affirmed.  All  concur. 


E:aHN  et  aL  T.  TIEaNET  et  aL 
(Supreme  Oonrt,  Ai^Uate  DWlslont  Second  Department  December  30;  1900.) 

1.  TausTB  (1 1*) — Elkmbnts. 

Every  trust  baa  three  separate  elonents,  the  trust  property,  trnst  ob- 
jects, and  trust  term ;  the  first  relating  to  the  property  subjected  to  the 
trust  the  second  to  those  for  whose  benefit  It  may  be  seated,  and  the 
third  to  the  time  during  which  it  may  continue. 

[EH.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  {  1 ;  Dec.  Dig.  i  i* 

For  other  deflnltlons,  see  Words  and  Phrases,  voL  8,  m.  7110-7124: 
vol.  8,  p.  7822.] 

2.  PEBpBTumKs  (I  6*)— Scope  of  Statute. 

The  statute  against  perpetuities,  In  respect  to  trust  property,  relates 
only  to  the  duratlmi  of  a  trust  or  the  lawful  suspension  of  the  power  of 
alioiatlon. 

{Ed.  Note— For  other  casea,  see  Perpetuities,  Omt  Dig.  U  40-55;  Dec. 

Dig.  I  e.*> 

3.  pEBPETUiTirs  (S  6*) — Restbaint  of  Alienation. 

'i  Cummlngs  &  O.  Oen.  Laws,  p.  S274,  {  32,  provides  that  no  trust  io 
real  property  can  be  created  for  a  Irager  period  than  during  not  more 
than  two  lives  in  being  at  the  creation  of  the  estate.  2  Oummlngs  ft  O. 
Gen.  Laws,  p.  2066,  |  2,  provides  that  the  absolute  ownership  of  personal 
property  shall  not  be  suspended  by  any  limitation  or  condition  for  a  lon- 
^r  period  than  during  not  more  than  two  Uvea  in  being  at  the  date  of  the 
instrument  containing  such  limitation  or  condition,  or,  in  case  of  a  will, 
for  not  more  than  two  lives  In  being  at  the  testator's  death.  Held,  that 
it  Is  no  objection  to  the  validity  of  a  trust  that  it  Is  for  a  fixed  and  def- 
inite period,  provided  that  the  period  must  terminate  within  two  lives. 

[Ed.  Note.— For  other  cases,  see  Perpetuities,  Cmt  Dig.  1 40;  Dec.  Dig. 
16.*] 

4.  PEBPETUITIES  ({  6*) — RESTBAIHT  of  AI.IBKATION. 

It  Is  not  necessary  that  any  of  the  t>enefldarles  of  a  trnst  should  t>e 
Identical  with  those  whose  lives  measure  the  duration'  of  the  trust  term, 
but  such  Uvea  may  be  those  of  total  strangers  to  the  trust  objects. 

[Ed.  Note.— For  other  cases,  see  Perpetuities,  Cent  Dig.  |  49;  Dec.  Dig. 
I  G.*] 

5b  Tbusts  (S  60*) — Teemination— Accomplishment  or  Fubpose. 

No  trust  can  survive  the  purpose  of  its  creation,  and  when  that  Is  ac- 
complished it  must  of  necessity,  terminate. 

[Ed.  Note^For  other  cases,  see  Trusts,  Cmt.  Dig.  |  82;  Dea  Dig.  | 
60.»] 
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6.  Wzxu  (I  438*) — CoRBTRucnoH— ImrarrzoN  of  TsnAios. 

In  coDStruing  a  will,  tbe  Intoit  of  twtator  miut  be  dlMorered  and.  If 
Towlble,  given  effect 

[Sd.  Note^For  other  cases,  see  WlUs,*Cent  Dig.  H  905;  Dea  Dlff. 
I  439.*] 

7.  WnXB  (I  446*)— OOHBTBUCITOH— WnU  SUBCEFTIBU  OT  TWO  CONST&UO- 
TI0N8. 

If  a  will  U  SDSceptlble  of  two  Interpretations,  that  shouM  be  adopted 
which  will  validate  the  provision  ai^  ^ve  eflfect  to  the  disposition,  rather 
than  that  whldi  will  destn^  it 

[Ed.  Note.— For  othw  cases,  see  Wills.  Cent  Dig.  |  982;  Dec.  Dig.  I 

446.  *] 

a  Wnxs  <|  447*)— CoNSxanonon^PEBPinnnBi. 

Testator  gave  all  his  prt^aety,  exc^  a  certain  house  and  land.  In 
trust ;  the  Income  thereof  to  be  iMtd  to  K.  for  the  use  of  her  five  children. 
As  each  child  should  arrive  at  the  age  of  21  years,  the  executor  should 
pay  the  child  $1,000  of  the  prtnclpal  of  the  estate,  and  the  share  of  tbe 
principal  of  any  child  dying  before  attaining  that  age  should  be  paid,  up- 
on the  happening  of  that  event,  to  her  mother,  and  at  the  expiration  of 
five  years  from  the  arrival  at  21  years  of  age  of  the  youngest  of  the  chil- 
dren or  f^m  hec  death,  should  she  die  before  reaching  that  age,  the  ex- 
ecutor should  pay  the  residue  of  the  estate  to  K.,  If  living,  and,  if  dead, 
to  the  living  heirs  of  bar  body.  Held,  that  testator's  intent  was  to  provide 
for  E.'s  diUdren  until  they  would,  in  all  probability,  be  no  longer  depend- 
ent upon  her  and  to  r^leve  her  of  the  burden  of  such  support  during  that 
Interval,  after  which  it  was  his  purpose  to  give  his  entire  remaining  es- 
tate' to  K.,  If  living,  and  the  words,  "five  years  from,"  should  be  limited 
to  the  immediately  succeeding  words,  "the  arriving  at  twenty-one  years  of 
age,"  and  not  be  carried  over  to  qualify  the  succeeding  clause,  "from  her 
death,"  BO  that  in  no  event  cmild  the  stlpolatlve  term  of  tibe  trust  extmd 
beyond  the  life  of  K.  and  her  youngest  <Alld  In  violation*  of  the  statute 
against  perpetuities. 

[Ed.  Note.~ror  other  cases,  see  Wills,  Cent  Dig.  {  063;  Dec  Dig.  1 

447.  *] 

9.  Wilis  Q  450*)— CoNsrrBtrcrioN— CHANoxna  or  Wobd. 

In  construing  a  will  where  testator's  intent  clearly  appears,  the  court 
may  diange  a  word  where  It  appears  from  the  context  ot  the  will  that  die 
word  was  Incorrectly  employed  In  ^ce  of  some  other  word. 

[Bd.  Note^For  other  cases,  see  Wills.  Cent  Dig.  |  078  j  Dec  Dig.  i 
450*] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Elias  Kahn  and  others  against  Michael  J.  Tiemey,  exec- 
utor of  Joseph  L.  Heymann,  and  others.  Judgment  for  plaintiffs, 
and  defendants  appeal.   Reversed,  and  complaint  dismissed. 

Argued  before  WOODWARD.  lENKS,  BURR.  RICH,  and  MIL- 
LER. JJ. 

John  F.  Crennan  (John  F.  Coffin,  guardian  ad  litem  for  infant  ap- 
pellants Klein,  on  the  brief),  for  appellant  Tierney. ' 

R.  M.  Cahoone  (Frederick  H.  Chase,  cm  the  brief),  for  api^lant 
Pauline  Klein.  • 

Louis  Frankel,  for  respondents. 

•For  othw  OMM  tN*  saiM  topte  *  I  inmua  in  Dm.  ft  Am.  Digs.  1907  to  daU.  *  B»fi'r  Indaxas 
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BURR,  J.  The  clauses  of  the  last  will  and  testament  of  Joseph  L. 
Heymann  by  which  he  attempts  to  dispose  of  his  estate  are  as  follows : 

"Second.  I  give  and  devise  my  house  and  land  known  as  No.  577  Henry 
street.  Brooklyn,  New  Tork,  where  I  now  reside,  to  Mrs.  Pauline  Klein,  the 
wife  of  Bernard  Klein,  who  resides  with  me  and  has  cared  for  me. 

"Third.  All  the  rest,  residue  and  remainder  of  my  estate  of  evenr  name  and 
natnre  and  wberesoerer  the  same  may  be  situated,  I  glTe^  derlse  and  hequeatfa 
to  my  aecator  hereinafter  named,  In  trust  nevertheless,  to  InTest  and  Itaep 
the  same  invested,  collect  the  income  and  earnings  thereof  and  pay  the  same 
semi-annually  to  the  aforesaid  Mrs.  Pauline  Klein  for  the  use  and  benefit  of 
her  fire  children,  MlgndoD,  Corrinne,  Margaret,  Amy  and  Bvelln^  and  as 
each  of  the  said  children  arrives  at  the  age  of  twenty-one  years  my  said  ex- 
ecutor shall  pay  to  her  of  the  principal  of  said  estate  the  sum  of  one  thousand 
dollars,  the  said  share  of  the  principal  of  any  child  dying  before  attaining 
that  age  to  be  paid  up<m  the  happening  of  that  event  to  her  mother;  and  at 
the  expiration  of  fire  years  tnm  the  arrivinK  at  twoity-one  yean  of  ago  of 
the  youngest  at  said  diildroi  or  from  her  death  should  ^e  die  before  readiing 
that  age,  then  my  said  execator  shall  pay  the  resldae  of  my  said  estate  to  the 
said  Pauline  Kl^  if  living,  and  if  dead,  ttie  tlTlng  heirs  of  her  body." 

From  a  decision  of  the  Special  Term  of  the  Supreme  Court  to  the 
effect  that  the  third  clause  of  the  will  above  quoted  is  invalid,  this 
ai^al  is  taken. 

"Every  trust  has  three  separate  elements,  intertwined  closely,  but 
capable  of  independent  consideration  and  treatment.  These  are  the 
trust  property,  the  trust  objects,  and  the  trust  term."  Crooke  v. 
County  of  Kings,  97  N.  Y.  421,  436.  The  first  elemem  relates  to  the 
property  subjected  to  the  trust,  the  second  to  those  for  whose  benefit 
it  may  be  created,  and  the  third  to  the  time  during  which  it  may  con- 
tinue. "The  statute  against  perpetuities  deals  only  with  the  third  and 
last  element,  the  duration  of  the  trust,  or  the  lawful  suspension  of  the 
power  of  alienation."  Id. 

By  force  of  the  provisions  of  the  statute,  no  valid  trust  in  real  prop- 
erty can  be  created  "for  a  longer  period  than  during  the  continuance 
of  not  more  than  two  lives  in  being  at  the  creation  of  the  estate"  (3 
Cummings  &  G.  Gen.  Laws,  p.  3274,  §  32),  and  "the  absolute  owner- 
ship of  personal  property  shall  not  be  suspended  by  any  limitation  or 
condition,  for  a  longer  period  than  during  the  continuance  and  until 
the  termination  of  not  more  than  two  lives  in  being  at  the  date  of  the 
instrument  containing  sudi  limitation  or  condition ;  or,  if  such  instru- 
ment be  a  will,  for  not  more  than  two  lives  in  being  at  the  death  of 
the  testator"  (2  Cummings  &  G.  Gen.  Laws,  p.  2665,  •§  2).  It  may  be 
made  to  terminate,  however,  at  an  earlier  period,  and  it  is  no  objec- 
tion to  the  validity  of  such  a  trust  that  this  is  a  fixed  and  definite  period 
provided  that  fixed  period  must  terminate  within  two  lives.  For 
instance,  such  fixed  period  may  be  when  all  three  children  of  the  tes- 
tator who  are  infants  at  the  date  of  testator's  death  attain  the  age  of 
21  years,  provided  this  is  within  another  period  of  duration  the  extreme 
limit  of  which  is  -a  life  in  being  at  the  creation  thereof,  to  wit,  the 
testator's  wife.  Provost  v.  Provost,  70  N.  Y.  141 ;  Manice  v.  Manice, 
43  N.  Y.  303.  It  is  not  necessary  that  all  of  the  beneficiaries  of  the 
trust,  or  even  that  ^ny  of  them  should  be  identical  with  those  whose 
lives  measure  the  duration  of  the  trust  term.  These  lives  may  be 
those  of  perscms  who  are  total  strangers  to  the  trust  objects.  Bailey 


Digitized  by  Google 


666 


120  NEW  YORK  SUPPLEMENT. 


(Sup.CL 


V.  Bailey,  97  N.  Y.  460;  Crooke  v.  County  of  Kings,  supra;  Bird  v. 
Pickford,  141  N.  Y.  18,  35  N.  E.  938;  Schermerhom  v.  Cutting,  131 
N.  Y.  48,  29  N.  E.  980.  No  trust  can  survive  the  purpose  of  its  crea- 
tion, and  when  that  is  accomplished  the  trust  must  of  necessity  ter- 
minate. 3  Cummings  &  G.  Gen.  Laws,  p.  3292,  §  89 ;  Watkins  v.  Rey- 
nolds, 123  N.  Y.  211,  25  N.  E.  322 ;  Manice  v.  Manice,  43  N.  Y.  363 ; 
Burke  v.  O'Brien,  115  App.  Div.  574,  100  N.  Y.  Supp.  1048.  This 
period  of 'duration  is  aptly  described  by  Judge  Finch  in  the  Crooke 
Case  as  the  "natural  term,"  as  distinguished  from  the  "stipulated 
term,"  which  is  the  cl<»e  of  the  selected  and  designated  lives.  He 
says: 

"The  natural  term,  which  to  the  lives  of  all  the  beneficiaries,  and  the  stip- 
ulated term,  which  is  the  close  of  the  selected  and  designated  Hves,  may  ei- 
ther, taken  separately,  work  out  an  unlawful  trust ;  wfaUe  constmed  t(«etber 
and  In  combtnatlon,  as  they  should  be,  they  brli^  the  trust  within  the  reqnlre- 
ments  of  the  statute.  The  natural  term  alone  might  make  the  trust  last  be- 
yond the  lawful  extent  of  two  lives  In  belt^.  The-  stipulated  term  alone 
might  go  beyond  the  lives  of  the  beneAclarles.  but  the  two  combined  and  made 
elements  of  the  trust.  In  Its  creation,  effect  a  lawful  doratlon,  and  limit  the 
trust  to  the  stipulated  term,  unless  before  it  is  reached  the  natural  teem  ex- 
pires, or  to  the  natural  term  nnless  before  It  is  reached  the  stfpolated  term 
expires.  Unless  the  language  of  the  will  creating  the  trust  ImperatlTdy  for- 
bids, whore  both  terms  are  present  as  elements  of  the  creation.  It  must  be  con- 
strued to  run  for  the  natural  t^m,  except  as  shortened  by  the  stipulated 
term ;  or  for  the  stipulated  term,  ^oept  as  shortened  by  the  natural  term.** 

In  construing  the  will  then  under  cOTsideration,  the  court  said : 

"The  jtrust  created  Is  limited  for  Its  beneficial  objects,  and  so  for  Its  nat- 
ural term  uptm  the  nine  lives  of  the  children,  which  would  violate  the  statute 
by  an  unlawful  suspension ;  but  the  trouble  to  corrected  and  made  harmless 
by  the  presence  also  of  a  stipulated  term,  the  one  life  of  the  tmstee,  beyond 
which  the  natural  term  is  not  allowed  to  nm,  and  which  In  turn  to  itself  mod- 
ified so  that  it  cannot  carry  the  trust  beyond  the  natural  term.  The  trust  can 
outnm  neither." 

Keeping  these  principles  in  mind,  and  also  the  cardinal  rule  relat- 
ing to  the  construction  of  wills,  that  the  intent  of  the  testator  must 
be  discovered  and,  if  possible,  carried  into  effect,  and  that  if  a  will 
is  susceptible  of  two  interpretations  that  shall  be  adopted  which  will 
validate  the  provision  and  give  effect  to  the  disposition  rather  than 
that  which  will  destroy  it  (2  Jarman  on  Wills,  743,  rule  16),  let  us  con- 
sider; First,  what  is  the  trust  property  disposed  of  by  this  will? 
Second,  who  are  the  trust  objects?   And,  third,  what  is  the  trust  term  ? 

The  answer  to  the  first  inquiry  is  not  difficult.  It  is  all  of  testator's 
property  except  his  house  and  land  at  577  Henry  street. 

The  immediate  objects  of  the  trust  are  the  five  children  of  Pauline 
Klein,  named  the  testator.  The  income  and  earnings  of  the  trust 
are  to  be  paid  by  the  executor  named  in  the  will  to  Pauline  Klein 
"for  their  use  and  benefit."  It  is  true  that  indirectly  Mrs.  Klein  also 
receives  a  benefit,  for  she  is  relieved  to  that  extent  of  any  obligation, 
legal  or  moral,  to  provide  for  their  support  and  maintenance.  But,  if 
they  should  all  die  during  her  life,  the  purpose  of  the  trust  would  be 
accomplished,  and  it  must  of  necessity  terminate.  Mrs.  Klein  could 
not  then  call  upon  the  executor*  to  pay  over  the  income  of  the  said 
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estate  to  her,  for  she  is  not  entitled  to  use  any  part  of  such  income  for 
her  ovm  use  and  benefit. 

The  duration  of  the  term  of  the  trust  presents  a  more  difficult  ques- 
tion. The  lives  of  these  five  children  a}nstitute  what  Judge  Finch  has 
designated  as  the  "natural  term,"  and,  if  the  testator's  will  had  been 
that  the  executor  should  collect  the  "income  and  earnings"  of  his 
residuary  estate  and  apply  them  to  the  use  and  benefit  of  the  five  chil- 
dren of  Pauline  Klein  without  further  direction  or  limitation,  it  might 
well  follow  that,  as  the  natural  term  was  the  only  designated  term,  the 
trust  would  violate  the  statute  of  perpetuities.  But  the  testator  did  go 
further.  He  fixed  three  stipulated  terms.  The  first  stipulated  term 
was  the  life  of  Pauline  Klein.  The  income  was  to  be  paid  to  her,  and 
to  her  only,  and  of  necessity  this  must  be  during  her  life.  As  we  have 
suggested,  while  the  direct  purpose  of  the  trust  was  to  provide  for 
the  use  and  benefit  of  Mrs.  Klein's  children  until  they  were  able  to  pro- 
vide for  themselves,  an  indirect  purpose  also  appears,  namely,  to  relieve 
Mrs.  Klein  from  that  burden  and  responsibility.  If  this  were  all  that 
the  will  said  on  the  subject,  the  trust  could  not  therefore  survive  the 
period  when  this  responsibility  ceased.  Again  quoting  from  Judge 
Finch's  opinion  in  the  Crooke  Case,  the  trust  "must  be  construed  to 
run  for  the  natural  term,  except  as  shortened  by  the  stipulated  term ; 
or  for  the  stipulated  term,  except  as  shortened  by  the  natural  term." 
That  is,  in  the  absence  of  any  other  provisicMi  in  the  will,  the  income 
of  the  estate  would  be  paid  to  Mrs.  Klein  for  her  life,  which  was  the 
stipulated  term,  unless  during  her  life  the  natural  term  expired  be- 
cause all  of  her  children  for  whose  use  and  benefit  the  income  was 
received  by  her  should  die,  or  during  the  lives  of  all  of  said  children 
(the  natural  term)  unless  during  their  lives  the  stipulated  term  was 
reached  by  the  death  of  Mrs.  Klem. 

So  far  the  entire  scheme  of  the  will  was  within  the  life  of  Mrs. 
Klein.  In  the  absence  of  further  provisions,  Hit  principal  of  the  es- 
tate must  then  be  disposed  of.  But  the  testator  fixed  another  period 
as  the  limit  of  the  stipulated  term.  This  second  period  might  or  might 
not  be  within  the  life  of  Pauline  Klein.  He  provided  that  when  Eve- 
line, who  was  the  youngest  of  the  five  children  named  by  him,  was  26 
years  of  age  {his  language  was  *'at  the  expiration  of  five  years  from 
the  arriving  at  twenty-one  years  of  age"),  then  the  trust  should  ter- 
minate, and  the  entire  residue  of  the  estate  should  be  paid  to  Mrs. 
Kl^n,  if  living,  or,  if  not,  to  the  "living  heirs  of  her  body."  Here, 
again,  the  natural  term,  the  lives  of  all  five  of  the  children,  might  be 
shortened  by  the  expiration  of  this  stipulated  term,  although  in  this 
instance  the  stipulated  term  could  not  be  shortened  since  the  life  of 
Eveline  was  a  part  both  of  the  natural  and  the  stipulated  term.  But 
he  realized  that  Eveline  might  not  live  to  be  26  years  of  age,  and  so 
he  added  a  further  clause  to  the  effect  that  the  principal  of  the  said 
estate  should  be  paid  over  to  Mrs.  Klein  if  living,  or  if  dead  to  the 
living  heirs  of  her  body  "frcMn  her  (Eveline's)  death  should  she  die 
before  reaching  that  age."  What  age  did  he  refer  to?  Manifestly 
five  years  after  she  arrived  at  21,  or  when  she  was  26.  When  we  con- 
sider that  the  ijrimary  purpose  of  his  testamentary  scheme  was  to  pro- 
vide for  the  children  of  Mrs.  Klein  until  such  time  as  they  would  in  all 
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probability  be  no  longer  dependent  upon  her,  and  the  secondary  pur- 
pose was  to  relieve  her  from  the  burden  of  such  support  during  that 

interval,  and  that  it  was  then  his  purpose  to  give  his  entire  estate 
which  then  remained  to  Mrs.  Klein  if  living,  it  seems  clear  that  the 
words  "five  years  from"  must  be  limited  to  the  immediately  succeed- 
ing words,  "the  arriving  at  twenty-cme  years  of  age,"  and  not  be  car- 
ried over  to  qualify  the  succeeding  clause,  "from  her  death."  If 
Eveline  died  at  25  years  of  age,  there  could  be  no  purpose  suggested 
why  the  trust  should  be  longer  continued,  since,  as  sne  was  the  young- 
est of  Mrs.  Klein's  children,  it  may  be  assumed  that  the  others  were 
already  in  a  position  where  they  were  not  dependent  upon  the  pro- 
ceeds of  the  trust  for  their  support  and  maintenance.  No  reason  can 
be  suggested  why,  if  Eveline  died  at  25,  the  trust  should  be  continued 
for  four  years  longer  than  if  she  had  lived  to  be  26.  It  is  true  that 
Eveline  might  die  ^e  year  after  the  testator,  instead  of  at  25,  and  that 
the  trust  term,  so  far  as  it  was  measured  by  this  clause  of  the  will, 
would  be  greatly  diminished ;  but  this  uncertainty  always  attaches  to 
the  duration  of  a  trust  term  limited  upon  lives. 

We  may  assume  that  the  testator  framed  his  will  with  knowledge 
of  the  provisions  of  the  law,  limiting  his  power  of  testamentary  dis- 
position, and,  since  this  construction  of  the  will  will  establish  rather 
than  destroy  its  validity,  if  possible  we  must  follow  it.  It  may  be 
urged  that  a  more  apt  form  of  expression  to  sustain  this  construction 
would  have  been  "at  her  death,"  rather  than  "from  her  death."  Even 
so,  if  we  are  sure  that  we  know  the  testator's  intention,  the  court  will 
change  a  word  when  it  appears  from  the  context  of  the  will  that  the 
word  was  incorrectly  employed  by  the  testator  in  place  of  some  other 
word.  Theobald's  Law  of  Wills  (5th  Ed.)  661;  Schouler  on  Wills, 
§  477 ;  1  Jarman  on  Wills  (6th  Ed.)  469 ;  Smart  v.  Clark,  3  Russ.  365 ; 
Du  Bois  V.  Ray,  35  N.  Y.  163. 

If  this  be  the  correct  view  of  testator's  intention,  then  the  construc- 
tion here  advised  produces  this  result :  The  stipulated  term  of  the 
duration  of  the  trust  cannot  be  extended  beyond  the  lives  of  Mrs, 
Klein  and  Eveline.  This  may  be  shortened,  first,  by  the  death  of  all 
the  children  during  her  life;  or  in  part  by  the  death  or  arrival  of  each 
of  the  children  at  21  years  of  age  during  her  life,  when  portions  of 
the  principal  of  the  said  estate  were  to  be  paid  either  to  the  chil- 
dren or  to  Mrs.  Klein  and  the  trust  as  to  such  portion  terminate,  or 
by  the  death  of  Eveline  or  her  arrival  at  26  years  of  age  either  before 
or  after  the  death  of  her  mother.  In  no  event  can  the  stipulated  tlhn 
of  the  trust  extend  beyond  the  life  of  Pauline  Klein  and  her  daughter 
Eveline. 

The  judgment  appealed  from  should  be  reversed,  and,  as  the  acti<Mi 
cannot  be  maintained,  the  complaint  should  be  dismissed,  with  costs. 
All  concur. 
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TANNBRS'  NAT.  BANK  OF  QATSEIIiL  t.  IiACS  et  aL 

<Supreme  Court,  Appellate  Division,  Third  Department  December  30,  1000.) 

1.  Bizxa  AND  Nona  (S  116*) — Fobic  ahd  CoiiTiNTa— WairrEn  on  Pbinisd. 
The  written  portions  of  a  note  prevail  over  the  printed  when  It  la  pr»- 
pared  on  a  printed  form. 
[Od.  Note.— For  otber  cases,  see  Bills  and  Notes,  Dec  Dig.  |  116l*] 

&  Bnxs  AND  Notes  ({  144*) — ^Nkootubujtt  and  Tbansfeb— Fbaud. 

Where  the  words  '*not  transferable**  were  written  plainly  In  tiie  lower 
left-hand  comer  of  a  note,  though  In  smaller  writing  than  the  body  of  the 
note,  this  rendered  It  nonnegotlable^  and  It  was  not  fraod  or  negligence 
for  defendants  to  Indorse  and  deUver  It  to  another,  who  promised  to  tuM 
It  as  security. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  |  864;  Dea 
Dig.  I  144.*] 

Kellogv  and  Sewell,  JJ.,  dissoitlng. 

Appeal  from  Trial  Term,  Green  County. 

Action  by  the  Tanners'  National  Bank  of  Catskill  against  Samuel 
Lacs  and  another,  impleaded  with  Samuel  Exl.  From  a  judgment  dis- 
missing plaintiff's  complaint  as  against  Samuel  Lacs  and  another, 
plaintiff  appeals.  Affirmed. 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KELUXJG, 
COCHRANE,  and  SEWELL,  JJ. 

Osbom,  Bloodgood  &  Wilbur  (Frank  H.  Osborn,  of  coimsel).  for 
appellant. 
Jacob  Newman,  for  respondents.  ' 

CHESTER,  J.  The  action  is  upon  a  promissory  note  executed  by 
the  defendant  Samuel  Lacs  and  indorsed  before  delivery  to  the  payee, 
Samuel  Exl,  by  Jennie  Lacs.  The  written  part  is  in  the  handwriting 
of  one  Goldberg,  who  was  present  at  its  execution.  The  note  was  aft- 
«rwards  transferred  by  Exl  to  one  Amos  Gordon,  and  by  the  latter 
to  the  plaintiff,  who  brou|;ht  this  suit  thereon.  The  defense  is  that 
the  note  was  a  nonnegotiable  one,  and  therefore  improperly  trans- 
ferred to  the  plaintiff.  The  note  was  indorsed  by  Jennie  Lacs  and 
■delivered  to  Exl  as  collateral  security  for  the  payment  of  a  note  of 
like  amount,  bearing  the  same  date,  and  executed  by  Samuel  Exl  for 
the  accommodation  of  Samuel  Lacs.  At  the  time  of  the  delivery  of 
the  note  in  suit  to  Exl,  he  agreed  with  the  defendants  Samuel  and 
Jennie  Lacs  that  he  would  not  negotiate  the  instrument,  but  would 
hold  it  as  collateral  security  for  the  payment  of  the  note  made  for  the 
acccMnmodation  of  Lacs.  Such  note  made  by  Exl  for  the  accom- 
modation of  Lacs  was  fully  paid  at  maturity.  In  violation  of  the 
agreement  to  so  hold  the  note,  it  was  improperly  transferred  to  Gordon 
and  afterwards  to  the  plaintiff.  The  note  was  written  on  the  usual 
blank  form  of  a  promissory  note,  and  it  was  made  to  the  order  of 
Samuel  Exl;  the  words  "order  of"  being  in  the  printed  form.  In 
the  lower  left-hand  corner  of  the  note,  under  the  words  "Value  re- 
ceived" in  the  printed  form,  was  the  abbreviation  "No.,"  followed  by 

*Por  oOmt  cum  sm  urn*  topic  A  |  humbbb  In  Dee.  *  Am.  Dlfi.  UO?  to  4AU,  A  B«p'r  ladem 
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a  blank  space  an  inch  long,  and  then  on  the  same  line,  following  the 
blank  space,  the  word  "Due,"  with  a  blank  space  following  that.  The 
letter  "t"  was  added  to  the  abbreviation  "No."  and  the  word  "trans- 
ferable" was  written  in  the  remainder  of  the  short  blank  space.  This 
word  was  in  the  same  handwriting  as  the  body  of  the  note,  but  was 
in  a  somewhat  smaller  and  contracted  hand  to  accommodate  the  long 
word  "transferable"  to  the  limited  space  in  which  it  was  written.  The 
testimony  shows  that  Gordon,  the  indorsee,  was  unable  to  read  written 
English,  and  that  before  taking  this  note  he  consulted  a  friend,  one 
Michael  Xackey,  who  had  been  a  banker  accustomed  to  handling  com- 
mercial paper,  who  advised  him  it  was  good  commercial  paper. 
Lackey  testified  that,  while  he  observed  there  was  some  writing  in 
the  lower  left-hand  comer,  he  did  not  notice  that  the  words  "not  trans- 
ferable" were  thereon.  The  cashier  of  the  plaintiff  testified  that  he 
examined  the  note  when  it  was  brought  to  him,  and  that  he  did  not 
notice  these  words. 

In  Benedict  v.  Cowden,  49  N.  Y.  396,  10  Am.  Rep.  382,  it  was  held 
that  a  memorandum  upon  a  note  made  and  delivered  contemporane- 
ously with  it  and  intended  by  the  parties  as  a  part  of  the  contract  and 
to  give  effect  to  their  actual  agreement  is  a  part  of  the  note  and  quah- 
fies  it  the  same  as  if  inserted  in  the  body  of  the  instrument.  The  ap- 
pellant seems  to  concede  that  whatever  is  written  on  the  note  with  the 
knowledge  of  a  party  to  it  is  unquestionably  binding  upcm  him.  It  is 
also  a  rule  of  law  that  the  written  portion  of  an  instrument  must  pre- 
vail over  the  printed  when  the  instrument  is  prepared  on  a  printed 
form.  But  the  claim  here  is  that  the  words  "not  transferable"  were 
so  obscurely  written  as  to  be  calculated  to  deceive  an  innocent  pur- 
chaser, and  that  the  maker  was  not  free  from  negligence  in  signing  a 
note  such  as  this  was. 

There  is  no  substantial  dispute  on  this  appeal  as  to  the  law  of  the 
case,  but  a  question  of  fact  was  presented  as  to  whether  the  maker 
was  guilty  of  negligence  in  not  having  these  words  "not  traitsferable" 
more  plainly  written  upon  the  note.  That  question  of  fact  has  been 
determined  adversely  to  the  appellant  by  the  findings  of  the  court, 
where  it  is  found  that  the  defendants  Samuel  and  Jennie  Lacs  were 
guilty  of  no  fraud  or  negligence  in  making,  indorsing,  or  delivering 
the  said  note  to  Exl.  I  am  inclined  to  believe  that  there  is  sufficient 
evidence  to  support  this  finding  of  absence  of  negligence.  While  the 
note  as  written  might  deceive  some  men,  it  would  not  others.  Tht 
cashier  of  the  plaintiff  testified  that  he  examined  the  note  in  the  ordi- 
nary course  of  business,  but  it  appeared  that  he  examined  it  hastily, 
and  did  not  give  upwards  of  half  a  minute  to  such  examination — Just 
long  enough  to  read  it  through.  The  witness  Lackey,  while  he  noticed 
some  writing  at  the  bottom  of  the  note,  did  not  give  it  sufficient  care 
to  determine  what  it  was.  When  the  attention  of  the  cashier  was 
called  to  the  matter  in  court,  he  testified  that  he  could  see  that  the 
words  "not  transferable"  were  plain  to  him  then.  The  tsJcing  of  this 
note  by  the  bank  with  these  words  written  upon  it  comes  much  nearer 
being  carelessness  on  the  part  of  its  cashier  than  it  was  for  the  maker 
to  not  see  that  th^  words  were  more  plainly  written,  or  written  in 
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larger  letters.  I  think  therefore  we  would  hardly  be  justified  in  revers- 
ing the  court's  finding  on  this  question  of  fact.  If  I  am  right  in  this 
respect,  the  finding  is  controlling  and  should  result  in  the  affirmance 
of  the  judgment 

The  judgment  should  be  affirmed,  with  costs.  All  concur,  except 
KELLOGG,  J.,  dissenting  in  opinion  in  which  SEWKLL,  J.,  concurs. 

JOHN  M.  KELLOGG,  J.  (dissenting).  The  defendants  chose  to 
put  their  obligation  in  the  form  of  a  negotiable  promissory  note,  and 
apparently  assumed  the  liability  arising  from  that  form  of  obligation. 
The  note  was  written  by  filling  in  a  blank  form.  In  the  lower  left- 
hand  comer,  opposite  and  a  little  below  the  line  of  the  signature,  are 
the  words  "No."  and  "Due,"  with  a  blank  space  about  an  inch  between. 
This  blank  was  intended  for  the  convenience  of  the  payee,  where  he 
might  indicate  the  number  which  the  note  bears  in  the  series  of  notes 
held  by  him  and  the  particular  date  upon  which  it  fell  due.  It  was 
intended,  and  is  used,  for  that  purpose  only;  the  note  being  complete 
without  it.  The  defendants  requested  Exl  to  exchange  notes  with 
them,  as  they  desired  to  borrow  money  at  their  bank  and  could  not 
get  it  upon  their  own  notes  but  could  have  Exl's  note  discounted  as 
business  paper.  Defendants*  note  was  to  be  held  by  Exl  as  security 
that  the  note  given  to  the  defendants  would  be  paid.  Defendants  said 
their  note  was  not  to  be  discounted,  and  Exl  said  he  did  not  care  about 
that;  he  would  hold  it.  The  defendants'  attorney  also  said  to  Exl : 

"Yon  are  no  good,  and  If  Lacs  Bnes  on  yonr  note  he  would  never  realize  on 
Ills  judgment;  whereas,  bl8  note  Is  perfectly  good." 

The  defendants'  attorn^  then  wrote  the  note  and  the  memorandum 
in  the  left-hand  comer  and  delivered  it  to  Exl.  It  does  not  appear  that 
Exl's  attention  was  caUed  to  the  words  in  the  left-hand  comer,  or  that 
he  knew  that  the  note  received  had  any  such  memorandum  upon  it. 
The  memorandum  was  made  by  putting  a  character  after  the  word 
"No.,"  which  might  be  considered  a  "t"  or  a  capital  "A,"  and  crowd- 
ing into  the  space  after  it  and  before  the  word  "Due"  what  might  be 
read,  if  standing  alone,  as  "fanferxalle."  The  writing  is  cramped  and 
does  not  appear  to  be  the  same,  or  in  the  same  hand,  as  the  body  of 
the  note.  The  letters  written  in  between  the  words  "No."  and  "Due" 
were,  no  doubt,  meant  to  make  the  sentence  read,  "Not  transferable 
Due."  It  might  be  read,  "No.  A  fanferxalle  Due."  We  may  assume 
that  the  words  intended  to  read  "Not  Transferable  Due."  Whether 
the  memorandum  took  the  form  it  did  through  the  carelessness  of  the 
attorney,  or  whether  it  was  done  to  escape  the  observation  of  Exl,  or 
why  it  was  put  in  such  ambiguous  form,  does  not  appear.  It  certainly 
deceived  the  plaintiff.  Gordon,  who  acquired  the  note  from  Exl  and 
transferred  it  to  the  plaintiff,  could  not  read  English;  but  before  he 
purchased  the  note  he  submitted  it  to  a  business  man,  a  friend  of  his, 
to  ascertain  whether  it  was  good  paper.  The  friend  took  the  note, 
and,  after  inquiry  as  to  the  responsibility  of  the  parties,  retumed  it 
with  the  statement  that  it  was  good  commercial  paper,  and  Gordon 
acquired  it  without  any  knowledge  or  suspicion  of  the  existence  of  the 
memorandum  in  the  comer.    None  of  the  parties  discovered  the 
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memorandum  at  all,  and  from  the  photograph  in  evidence  it  is  fair  to 
assume  that  the  note  could  be  negotiated  at  almost  any  bank  without 
conveying  notice  that  it  is  not  transferable. 

When  the  defendants  elected  to  issue  their  note  in  negotiable  form 
and  then  put  upon  the  paper,  in  an  unusual,  unexpected  place,  a  notice 
that  it  was  not  transferable,  they  took  the  diance  whether  what  they 
intended  as  a  notice  would  actually  give  notice.  The  position,  the 
words,  and  the  character  of  the  notice  are  theirs.  If  the  plaintiff 
saw  the  words,  or  they  were  so  written  that  in  the  ordinary  course  of 
business  it  should  have  seen  than,  it  may  w^  be  denied  the  position 
of  a  holder  in  due  course.  If  the  notice  m  the  comer  of  the  note  was 
so  obscurely  and  blindly  given  that  it  would  not  be  seoi  1:^  an  ordi- 
nary purchaser,  and  was  not  seen  by  the  plaintiff,  we  may  well  say 
that  it  was  a  purchaser  in  due  course.  It  was  easy  to  restrict  the 
negotiation  of  this  note  by  a  proper  memorandum,  or  to  make  the 
form  of  the  note  nonnegotiable.  When  the  defendants  issued  their 
negotiable  promissory  note,  they  could  only  restrict  or  prevent  its 
transfer  by  notice  that  the  note  was  not  what  it  seemed.  The  ques- 
tion is:  Did  they  give  such  notice  to  the  plaintiff?  If  they  did,  the 
plaintiff  cannot  recover;  if  they  did  not  give  such  notice,  but  only 
attempted,  in  a  careless  unbusinesslike  manner,  to  give  it,  and  brought 
no  knowledge  or  information  to  the  plaintiff  upon  the  subject,  they, 
and  not  the  plaintiff,  should  suffer.  , 

The  question  in  the  case,  therefore,  is  whether  the  memorandum 
was  such  that  it  conveyed  to  the  indorsees  of  the  note  notice  of  its 
actual  character,  or  whether  the  memorandum  was  of  such  a  character 
that  the  plaintiff's  failure  to  receive  the  notice  was  such  an  act  of  gross 
carelessness  as  ought  to  prevent  its  recovery. 

The  judgment  should  be  reversed  upon  the  law  and  the  facts, -and  a 
new  trial  granted,  with  costs  to  the  appellant  to  aUde  the  event. 


HBBEXBT  T.  HUDSON  BIVER  BLBOTBIO  Oa 
(Supreme  Court,  Appellate  DlvlBlon,  Third  Department  Deconber  80^  190A) 

1.  BunsTBioiTT  9  18*>— InjuBiu  iHciDsnr  to  PBODuonoN--AorroN8— Eli- 

HIRTB. 

In  an  action  for  Injnrlea  caused  by  coming  In  contact  with  a  live  elec- 
tric light  wire,  evidence  held  to  show  that  defendant  had  some  coonec- 
tion  with  the  wire  evoi  If  it  did  not  own  or  control  it,  and  was  Hufficlent 
to  take  the  case  to  the  Jury  on  the  Question  of  Its  liability  for  injaries 
arising  by  sending  a  powerful  current  of  electricity  through  a  defectlre 
wire,  and  the  question  of  Its  negligence  In  making  nse  of  a  defective  wire, 
or  in  not  knowing  by  reason  of  failure  to  properly  Inspect  that  It  was  in 
an  unsafe  condition. 

[BM.  Note. — For  other  cases,  see  Electricity,  Dec.  Dig.  |  19.*] 

2.  ELECTBicrrr  (§  Id*) — Injttbieb  IiroiiHEirT  to  Pboduotiok— Aotxons-Bub- 

DEN  OF  FbOOF. 

In  an  action  for  injaries  caused  by  coming  In  contact  with  a  live  ^ec- 
trlc  light  wire  which  had  fallen  on  the  premises  on  which  plalntUt  lived, 
the  doctrine  of  res  ipsa  loquitur  applies,  and  after  plaintiff  haa  shown  the 
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defectire  ccoidltioii  of  the  wire,  tbat  defendant  was  making  nse  of  It  In 
Us  business,  and  bad  supplied  tbe  electrical  energy  wbich  caused  plain- 
tiff's Injuries,  and  had  shown  the  clraamstances  under  wUch  tbe  ac^dent 
happened,  the  Curdea  rested  on  defendant  to  rebut  the  question  of  negli- 
gence arising  from  tbe  happeolng  of  the  acddoit 

[Ed.  Note.— ror  other  caeea,  see  Blectrldtr.  Oent  IMg.  1 11;  Dec;  Dig. 
1 1».*J 

8.  Nkouqencb  (I  85*) — Contsibitiobt  Nmliqbnct— Chiij>bm. 
A  child  eight  years  old  la  presumed  to  be  non  snl  Jnrls. 
[Ed.  Note. — For  other  cases,  see  Negligoic^  Omt  Dig.  ||  124^  22S ;  Dec 
Dig.  {  85.*] 

4.  NeOLIOKNCE  (f  136*) — OONTBIBUTOBT  NeOLIOCITCK— QtTBBTION  FOB  JUBT. 

The  question  of  the  contributory  negllgmce  of  a  child  of  the  age  of 
eight  years  is  for  tbe  Jury. 
[Ed.  Note.— For  other  casee,  see  NegUgence.  Gent  Dig.  1 848;  Dec.  Dig. 
•    I  186.*] 

Appeal  from  Trial  Term,  Saratoga  County. 

Action  by  Eva  Hebert,  by  George  A.  Rice,  her  guardian  ad  litem, 
against  the  Hudson  River  Electric  Company.  From  a  judgment  of 
nonsuit,  plaintiff  appeals.  Reversed. 

The  plaintiff  was  injured  by  coming  in  contact  with  a  live  electric  light 
wire  which  bad  brcAen  and  fallen  In  the  yard  .in  trout  of  tbe  bouse  wbere  sbe 
lived  with  her  father  in  MechanicsTllle.  8be  was  at  fba  time  of  the  injury 
a  little  girl  about  eight  years  old.  The  defendant  at  the  time  of  the  accident, 
and  for  some  time  prior  thereto,  had  been  furnishing  electric  power  to  the 
Half  Moon  Ught,  Heat  ft  Power  Company  of  MechantcsvlUe  over  the  wire  In 
question,  and  had  been  receiving  pay  therefor.  The  wire  was  erected  25% 
feet  above  the  ground  and  wfl^  practically  over  and  parallel  with  Uie  street 
line,  although  at  the  southerly  comer  of  the  lot  occupied  by  the  plaintiff's  fa- 
ther It  was  directly  over  such  lot  and  about  2  feet  outside  the  street  line,  and 
at  the  northerly  comer  of  the  lot,  which  was  iSS  feet  wld^  it  was  12^  inch- 
es Inside  the  street  lln&  At  tbe  point  In  front  of  the  bouse  on  such  lot  whwe 
Idalntlff  lived,  it  was  only  a  few  Inches  outside  the  street  line  and  over  tbe 
lot  When  It  fell,  it  rested  on  the  ground  on  the  lot  about  two  feet  from  tbe 
street  line  and  six  feet  from  the  front  steps  leading  to  sa<di  house;  It  was 
charged  with  2300  volts  of  electricity,  and  the  accident  to  the  plalntifl  hap- 
pened about  2%  hours  after  the  wire  fell. 

The  court  on  the  trial  granted  a  nonsnlt  on  the  ground  tbat  no  negligence 
had  been  shown,  and  that.  If  the  wire  was  a  nuisance  or  trespass,  no  one  but 
the  owner  of  Gxe  lot  could  malntata  an  action  for  iajorlea  occasioned  thereby. 

Argued  before  SMITH,  P,  T.,  and  CHESTER,  KELLOGG, 
COCHRANE,  and  SEWELL,  JJ. 

George  R.  Salisbury,  for  appellant 
Thomas  J.  Keenan,  for  respondent 

CHESTER,  J.  The  complaint  was  framed  with  allegations  ap- 
propriate to  constitute  a  cause  of  action  for  either  negligence,  nuisance, 
or  trespass.  We  need  not  consider  whether  the  facts  proven  were  suf- 
ficient to  justify  the  submission  of  the  case  to  the  jury  under  the  alle- 
gations respectmg  nuisance  or  trespass,  for  the  reason  that  enough 
was  shown  to  require  the  sttbmission  of  the  question  of  the  defendant's 
negligence  to  the  jury.  It  appeared  tiiat  the  defendant  was  delivering 
electrical  energy  over  the  wire  in  question  to  the  Half  Moon  Light, 
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Heat  &  Power  Company  at  its  power  station  in  MechanicsvUIe,  so  that 
company  in  turn  could  supply  customers  with  electricity  for  light, 
heat,  and  power  purposes.  The  place  where  the  wire  broke  and  the 
accident  happened  was  at  a  point  on  the  line  before  the  electrical  en- 
ergy had  been  delivered  by  the  defendant  to  the  Half  Moon  Light, 
Heat  &  Power  Company.  The  proof  was  that  that  company  did  not 
own  the  wire  or  the  poles  on  which  it  was  strung.  The  electrician  who 
repaired  the  broken  wire  testified  that  it  ran  to  the  Half  Moon  Ughu 
Heat  &  Power  Company  at  one  end  and  at  the  other  to  a  building  on 
the  Hudson  river,  south  of  Mechanicsville ;  that  the  sign  on  the  build- 
ing at  that  time  was  "Hudson  River  Electric  Company";  that  the  build- 
ing was  a  power  house,  and  the  only  business  done  there  was  furnishing 
electricity.  This  proof  tended  to  show  that  the  defendant  had  some 
connection  with  the  wire,  even  if  it  did  not  own  or  control  it.  It  Is 
clear  that  it  was  making  use  of  it  in  transmitting  a  powerful  and  dan- 
gerous current  of  electricity  over  it,  and,  even  if  it  did  not  in  fact 
own  it,  still  it  was  not  free  from  fault,  and  it  might  properly  be  held 
liable  for  injuries  arising  by  sending  such  a  current  through  a  defec- 
tive, improperly  insulated,  or  broken  wire,  and  that  its  negligence 
consisted  in  making  use  of  such  a  wire  for  that  purpose,  or  in  not 
knowing,  by  reason  of  its  failure  to  properly  inspect,  that  it  was  in 
an  improper  and  unsafe  condition  for  such  transmission. 

In  a  case  like  this,  the  doctrine  of  res  ipsa  loquitur  applies,  and  after 
the  plaintiff  had  furnished  proof  showing  the  defective  and  broken 
condition  of  the  wire,  that  the  defendant- was  making  use  of  it  in  its 
business,  and  had  supplied  the  electrical  energy  which  caused  the  plain- 
tiff's injuries  and  showing  the  circumstances  under  which  the  accident 
happened,  the  burden  rested  upon  the  defendant  to  rebut  the  presump- 
tion of  negligence  arising  from  the  happening  of  the  accident  itself. 
O'Leary  v.  Glens  Falls  Gas  &  Electric  Light  Co.,  107  App.  Div.  50o. 
95  N.  Y.  Supp.  232 ;  Smith  v.  Brooklyn  Heights  R.  R.  Co.,  83  App. 
Div.  533,  81  N.  Y.  Supp.  838 ;  Wolpers  v.  N.  Y.  Queens  Elec.  L.  Co.. 
91  App.  Div.  424,  86  N.  Y.  Supp.  845.  Although  the  cases  cited 
related  to  wires  erected  in  the  street,  I  see  no  reason  why  they  should 
not  apply  to  a  wire  erected  as  near  the  street  as  was  this  one,  and 
which  was  as  liable  to  fall  in  the  street  if  broken,  as  it  was  to  fall  out- 
side of  it. 

For  these  reasons,  the  court  should  not  have  said  as  a  matter  of  law 
that  there  was  no  liability  resting  upon  the  defendant,  and  should 
have  submitted  the  question  of  defendant's  negligence  to  the  jury. 

The  plaintiff,  being  a  child  of  the  age  of  eight  years,  was  presumed 
to  be  non  sui  juris,  and  the  question  of  her  contributory  negligence 
was  also  for  the  jury.  McGovem  v.  N.  Y.  C.  &  H.  R.  Rd.  Co.,  67 
N.  Y.  417;  Zwack  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  160  N.  Y.  362,  54 
N.  E.  785;  Gerber  v.  Boorstein,  113  App.  Div.  808,  99  N.  Y.  Supp. 
1091. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event  All  concufj  except  SEW- 
ELL,  J.,  not  voting. 


Digitized  by  GoOglC 


Sup.  Ct.) 

« 


WA8BT  T.  HOLBBOOX. 


676 


(6S  MlBC:  Rep;  84.) 

WAS£T  y.  HOLBROOE  et  aL 

(Sapreme  Conrt,  Special  Term.  New  York  Oonnty.  Norember,  1900.) 

Bahkbuftct  ({  306*)  —  Fuuduuekt  Convbtahcs  or  Stock  ^Judohbht 
AoAinsr  Transfsbeb. 

Wbere  a  decree  In  an  action  by  a  tnutee  In  Iwnkmptcy  to  recover 
abarea  ot  stock  charged  as  bavli^  been  tnuuferred  by  tbe  bankrupt  In 
fraud  of  creditors,  If  the  surrender  of  the  certiflcates  of  stock  would  of- 
fer Insoffldent  relief  because  of  their  depreciation  in  mine,  the  conrt  may 
renda  personal  Judgment  against  tbe  transferee. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy.  Cent  Dig.  H  466-468;  Dec. 
Dig.  i  S«S  •) 

Action  by  Edward  G.  Wasey,  as  trustee  in  bankruptcy^  against  Ed- 
ward Hblbrook  and  others.  Judgment  for  plaintiff. 

Fletcher,  Sillcocks  &  Leahy,  for  plaintiff. 

Olney  &  Comstock  (Don  R.  Almy,  of  counsel),  for  defendant  Hol- 
brook. 

Don  R.  Almy,  for  defendants  Wm.  A.  Sturgeon  &  Co, 

FITZGERALD,  J,  Itefendant  Holbrook's  claim  that  stock  in  new 
company  (W.  A.  Sturgeon  &  Co.)  was  a  gift  to  bankrupt  upon  repre- 
sentations subsequently  shown  to  have  been  false  not  only  falls  far 
short  of  being  established  by  the  evidence,  but  there  is  abundant  proof 
to  support  plaintiff's  contention  that  the  transfer  was  for  valid  con- 
sideration. The  attempted  retransfer  of  the  certificates  was  absolutely 
without  consideration  and  void.  The  transactions  involving  the  re- 
lationship of  Hammond,  Dorr,  bankrupt,  and  Holbrook,  and  their 
conduct  at  the  time  of  the  sale  and  purchase  of  the  assets  of  the  old 
corporation  (Smith,, Sturgeon  &  Co.),  might  justify  a  court  of  equity 
in  refusing  its  aid,  upon  well-recognized  principles,  in  any  controversy 
between  the  same  parties  founded  upon  such  dealings;  but  the  sched- 
uled debt  upon  which  Hammond  recovered  judgment  was  a  personal 
obligation  of  the  bankrupt  upon  notes  long  antedating  these  transac- 
tions. Trustee  is  entitled  to  a  money  judgment  against  defendant  Hol- 
brook, as  the  stock  is  not  now  of  its  value  at  the  time  of  the  transfer, 
and  a  decree  ordering  the  surrender  of  the  certificates  would  not  give 
plaintiff  a  full  measure  of  relief.  Under  such  circumstances  a  court 
of  equity  has  power,  and  it  is  its  duty,  to  adapt  the  relief  to  the 
exigencies  of  the  case,  even  to  the  extent  of  rendering  a  personal  judg- 
ment. "A  court  of  equity  adapts  itself  to  the  exigencies  of  tlie  case  in 
hand.  It  may  restrain  or  compel  the  defendant;  it  may  appoint  a 
receiver,  or  order  an  accounting;  it  may  compel  specific  performance, 
or  order  the  delivery  to  the  plaintiff  of  specific  real  oi;  personal  prop- 
erty; or  it  may  order  a  sum  of  money  to  be  paid  to  the  plaintiff  and 
give  him  a  persona!  judgment  therefor."  Murtha  v.  Curley,  90  N.  Y. 
378 ;  Hovey  v.  Elliott,  118  N.  Y.  124,  23  N.  E.  476 ;  Valentine  v.  Rich- 
ardt,  126  N.  Y.  272,  27  N.  E.  255 ;  Van  Rensselaer  v.  Van  Rensselaer, 
113  N.  Y.  207,  21  N.  E.  75;  Baily  v.  Homthal,  164  N,  Y,  648,  49  N. 
E.  56,  61  Am.  St.  Rep.  646;  Bell  v.  Merrifield,  109  N.  Y.  202,  16  N. 
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E.  55,  4  Am.  St.  Rep.  436 ;  Roberts  v.  Ely,  113  N.  Y.  128,  20  N.  E 
606;  McGean  v.  Metropolitan  E.  R.  Co.,  133  N.  Y.  9,  30  N.  E.  647; 
Hubbell  V.  Henrickson,  175  N.  Y.  180,  67  N.  E.  803. 
Judgment  for  plaintiff. 


MT.  MOBRIS  OO-OP.  BUILDING  &  LOAN  ASS'N  T.  SMITH  et  al. 
(Supreme  Court,  Special  Term,  New  York  County.  March  13,  1909.) 

TBUSTS  (S  2S4*)— CONVETANCI!  OF  TBUST  PBOPEBTT  TO  CESTtTI  QUE  TBUOT. 

'Wliere  a  trust  deed  gaxe  the  trustee  power  to  sell  or  dispose  of  any  or 
all  of  the  property  with  the  consent  of  the  beneficiary,  and  further  au- 
thorized the  truatee  In  his  discretion  to  pay  over  any  part  of  the  prludpal 
after  conTorslon  for  the  use  or  maintenance  of  the  beneficiaries,  a  conver- 
ance  from  the  trustee  to  the  benefldary  was  valid. 

[Ed.  Note.— For  other  caset,  aee  TnutB,  Oent  Dig.  |  405;  Dec  Dig.  | 


Action  by  the  Mt.  Morris  Co-operative  Building  &  Loan  Association 
against  Martha  T,  Smith  and  others.  Judgment  for  plaintiff. 
T.  &  S.  Reaves,  for  plaintiff. 
W.  R.  Yard,  for  defendants. 

NEWBURGER,  J.  This  action  is  brought  to  determine  the  validi^ 
of  a  trustee's  deed.  On  the  9th  day  of  August,  1890,  Martha  T. 
Smith,  the  tiien  owner  of  the  land  in  question,  mortgaged  the  same  to 
the  Citizens'  Savings  Bank  for  $9,000.  She  subsequently,  on  the  8th 
day  of  November,  1890,  conveyed  the  premises  to  Drake  V.  .  Smith, 
her  son,  subject  to  the  above  mortgage.  On  the  27th  day  of  July, 
1894,  said  Drake  V.  Smith  conveyed  the  same  property  to  Francis  V. 
Smith,  as  trustee,  to  hold  said  premises  during  the  fives  of  George 
Drake  Smith,  the  father,  and  Martha  T.  Smith,  the  mother,  of  said 
grantor,  Dra^  V.  Smith,  and  to  receive  the  rents,  issues,  and  profits 
thereof,  and  to  apply  the  same  to  the  use  of  the  father  and  mother  of 
said  grantor  in  equ^  shares  during  their  joint  lives,  and  on  the  death 
of  either  of  them  to  apply  the  whole  of  the  income  for  the  benefit  of 
the  survivor  of  said  father  and  mother,  and  after  both  were  dead,  the 
deed  provides,  in  the  words  of  the  grantor,  that  the  trustees  should — 

"convey  the  said  praises,  or  so  much  tiiereof  <aa  may  be  then  held  by  him 
under  the  trust  herein  provided,  unto  the  children  of  my  said  parents  then  sur- 
viving, and  to  the  Issues  of  any  deceased  child  or  children,  such  issue.  If  any, 
to  take  the  diare  which  Us,  ber,  or  their  parents  would  hare  taken  if  living." 

It  further  designates  the  authority  of  the  trustee  as  follows : 

"And  I  hereby  authorize  and  empower  my  said  trustee  or  his  successor  in 
his  discretion  to  reaevr  any  mortgage  that  may  be  upon  the  said  property  or 
any  part  thereof,  and  to  lease  the  whole  or  any  part  of  said  premises  for  such 
term  or  terms  of  years  and  for  such  rent  and  upon  such  covenants  as  to  him 
may  seem  proper,  and  also,  if  the  said  trustee  shall  at  any  time  dean  It  ad< 
vlsable  for  the  beet  interest  of  said  trust  estate,  to  sell  or  dlspoee  of  any  or 
all  of  said  propwty  so  held  by  him  In  trust,  with  the  consei)t,  however,  of  my 
said  parents  or  the  snrvlTw  of  them  first  had  and  obtained  in  writing,  eiUier 
at  public  or  private  sal^  and  upon  such  terms  as  to  him  shall  seem  proper, 
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aztd  to  glTe  good  and  mflBctent  deed  or  deeda  of  couT^rance  tiierefor  to  the  pnr> 
chaaer  or  pnrctuuera  thereof,  and  to  Invest  and  hold  the  proceeds  upon  the 
tnut  and  tor  the  purpose  hereinbefore  mentioned.  I  hereby  empower  my  said 
trustee  or  bis  successors  at  any  time  In  his  discretion  to  pay  over  and  apply 
such  part  or  parts  of  the  priuclpel  of  said  trust,  after  a  conversion  thereof  as 
hereinbefore  provided,  to  my  said  parents  or  either  of  them,  for  their  use  or 
maintenance  or  the  advancement  of  their  condition,  as  he  may  think  proper." 

The  trustee,  Francis  V.  Smithj  by  a  full-covenant  and  warranty 
deed,  conveyed  the  property  to  said  Martha  T.  Smith  on  the  18th  day 
of  October,  1895.  Both  said  Martha  T.  Smith  and  her  husband, 
George  D.  Smith,  joined  in  the  execution  of  said  deed  for  the  purpose 
of  consenting  to  the  transfer  as  provided  in  the  deed  of  trust.  Martha 
X.  Smith  went  into  possession  and  thereafter  borrowed  from  the 
plaintiflf  $9,500,  executing  and  delivering  a  mortgage  for  that  amount. 
Part  of  this  amount  was  used  to  discharge  the  mortgage  of  the  Citi- 
zens' Savings  Bank.  Some  of  the  defendants  contend  that  the  deed 
from  Francis  V.  Smith,  trustee,  was  not  in  accordance  with  the  express 
terms  of  the  trust.  A  careful  reading  of  the  trust  deed  discloses  the 
fact  that  the.  trustee  had  power — 

**to  sell  or  dispose  of  any  or  all  of  said  propertyi  vlth  the  consent  however, 
of  my  said  parents." 

It  furthermore  authorized  the  said  trustee — 

"la  his  discretion  to  pay  over  and  apply  such  part  or  parts  of  the  principal  of 
said  trnst,  after  a  conversion  thereof  as  hereinbefore  provided,  to  my  said 
parents  or  either  of  them,  for  their  use  or  maintenance  or  the  advanconrat 
of  their  condlttoD,  as  he  may  think  proper." 

It  will  thus  be  seen  that  the  trustee  had  the  discretion,  provided  he 
had  the  consent  of  the  beneficiaries,  to  dispose  of  the  property  as  he 
deemed  best,  whether  by  sale,  mortgage,  or  otherwise,  and,  having 
exercised  the  discretion  thus  given  him,  the  conveyance  made  by  him 
was  proper,  and  plaintiff  had  a  perfect  right  to  make  the  loan  and 
accept  tne  mortgage  from  Martha  T.  Smith.  I  am,  therefore,  of  the 
opinion  that  the  deed  from  Francis  V.  Smith,  the  trustee,  to  Martha  T. 
Smith,  on  the  18th  day  of  October,  1895,  was  a  valid  conveyance  and 
that  plaintiff's  title  is  good. 

Submit  findings  and  decree. 


VOORHIES  V.  V00BHIE8  et  aL 
(Sapreme  Oonrt,  Special  Term,  Elnsa  County.  January  11, 1910.) 

1.  Becobds  (8  9*)— Reoistbation  or  Title— Eviderok. 

Under  Real  Property  law  (Consol.  Laws,  c.  BO)  art  12,  relating  to 
registry  of  title  to  real  property,  and  providing  that  the  summons  shall 
have  the  form  and  shall  be  served  as  prescribed  for  summoDs  tn  a  Su- 
preme  Court,  and  that  the  action  shall  proceed  according  to  the  laws  of 
the  state  as  far  as  applicable,  an  action  to  register  title  is  govenud  hy 
the  same  rules  of  evidence  as  any  action  in  equity. 

[Ed.  Note.— For  other  cases,  see  Records,  Dec.  Dig.  }  9.*} 
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2.  BnoBDfl  (I  0*>— BniiBisAnoif  nr  Tztlb— Etidiitob— Exufnm'B  dxtm- 

OATK  AitD  Abstract. 

Real  PropCTty  Law  {Otmsol.  Laws,  c.  WW  art.  12,  provides  that,  on  ap- 
plication for  registration  of  title,  the  official  examiner's  certificate  of  title 
shall  be  filed  with  the  complaint.  Section  885  provides  that,  on  the  com- 
plaint and  the  other  papers  held  by  the  r^istrar,  the  coart  shall,  If  plain- 
tiff appears  to  have  a  title  that  should  be  registered,  make  an  order  di- 
re<3tlng  that  the  action  to  register  be  commenced  by  the  issaance  of  sum- 
mons, and  that  such  action  shall  proceed  according  to  laws  of  the  state 
BO  far  as  aiq;>llcab1e.  fiTeld*  that  the  olflclal  examiner's  certificate  and  ab- 
tract  of  title  ate  not  evidence  of  title  on  the  bearing  to  establish  tltlb 

[Ed.  Note. — For  other  cases,  see  Records,  Dec.  Dig.  i  9.*] 

3.  Tbvbts  (8  284*)— Tbanbfeb  of  Pbofebtt— Poweb  of  Tbusixe. 

Where  property  was  ctmveyed  in  trust  for  the  payment  of  the  Income  to 
iMneflclarles,  with  power  In  the  trustee  to  sell  the  property  at  any  time 
for  Sttdi  price  as  he  might  deem  proper,  wlOi  power  to  Invest  the  pro- 
oeetfs  fi>r  the  use  of  the  benefidftrles,  he  was  anthoilzed  to  transfw  the 
property  to  the  benefldarles. 

[Ed.  Note;— For  other  cases,  see  Tmsts,  Gent  Dig.  {  405;  Dec;  Dig.  | 
284.*] 

^  Deeds  ({  96*)— Becitaia— Dvidbnoe  as  to  GoNSiDKRATioif. 

Bedtals  In  a  deed  to  that  ^fect  are  presumptive  evidende  of  payment 
of  Gondderatlon.  • 

[Ed.  Note. — For  other  cases,  see  Deeds,  Coit.  Dig.  i  260;  Dec.  Dig.  I 
96.*] 

S.  Tbubtb  (S  Wl*) — Saue  of  Pbofestt— Gohsidekatiok. 

A  trustee,  having  power  to  sell  property  at  a  private  sale,  conveyed 
the  same  to  the  beneficiary,  and  the  latter  obtained  money  on  two  mort- 
,  gages,  which  were  subsequently  foreclosed  and  the  property  sold.  There- 
after the  trustee  for  a  stated  consideration  conveyed  the  premises  to  the 
purchaser  at  the  foreclosure  sale.  Held,  that  the  purchaser  obtained  a 
valid  title  under  the  trustee's  deed,  though  it  was  not  shown  that  the 
conslderatioD  named  was  paid  directly. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent.  Dig:  |  270;  Dec.  Dig.  { 
201.*1 

Application  to  register  title  by  Albert  V.  B.  Voorhies  against  Jchn 
James  Voorhies  and  others.   Application  granted. 

Reeves,  Todd  &  Swain,  for  plaintiff. 

Edward  R.  O'Malley,  Atty.  Gen.,  and  Amos  H.  Stephen,  Sp.  Atty. 
Gen.,  for  the  State. 
Frederick  S.  Lyke,  guardian  ad  litem. 

CRANE,  J.  The  question  has  been  raised  at  the  outset  in  this  case 
as  to  whether  the  certificate,  searches,  and  abstract  of  title  of  the  offi- 
cial examiner  are  prima  facie  proof,  in  and  of  themselves,  of  the  chain 
of  title.  By  no  rules  of  evidence  that  I  know  of  is  the  abstract  of  title 
made  by  a  searcher  evidence  in  a  court  of  law  or  equity,  and  I  do  not 
consider  that  article  12  of  the  real  property  law  (Consol.  Laws»  c.  50), 
providing  for  registry  of  title  to  real  property,  makes  it  such.  The 
title  registration  law  provides  for  the  appointment  of  certain  lawyers 
or  corporations  to  be  official  examiners  of  title,  and  on  application  for 
registration  the  official  examiner's  certificate  of  title  shall  be  filed  with 
the  complaint  as  an  exhibit  and  a  part  thereof.  This  certificate  shall 
set  forth  the  exact  state  of  the  title  sought  to  be  registered  in  the  ac- 
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tion,  the  names  and  addresses  of  all  persons  claiming  rights  in  the 
property,  and  accompanying  it  shall  be  the  abstract  of  title  and  the 
searches  made  or  used  by  the  official  examiner ;  also  all  other  proper 
evidences  of  due  examination  and  all  original  muniments  of  title  with- 
in the  plaintiffs  control.  A  survey,  map,  or  plan  of  the  land  must  also 
be  filed  with  the  ccnnplaint.  Secti<Mi  38S  reads  as  follows : 

"On  the  complaint  and  on  all  the  other  papers  and  docomentB  filed  with  the 
registrar  In  the  making  of  the  application  for  registration,  the  court  shall  de- 
termine whether  or  not  the  plaintiff  appears  to  hare  a  title  that  should  be  reg- 
istered. •  *  *  When  the  court  Is  satisfied  that  the  plaintiff  appears  to 
hare  a  titie  that  should  be  registered,  It  shall  make  an  order  directing  that 
the  action  to  register  such  a  tiUe  be  commenced  by  the  issuance  of  the  sum- 
mons. *  *  *  The  summons  shall  have  the  form  end  shall  be  served  in 
the  manner  prescribed  by  the  Code  of  OItII  Procedure  for  a  summons  In  an 
action  in  the  Sapreme  Oonrt  *  *  •  The  action  shall  be  goremed  by,  and 
shall  proceed  according  to,  the  laws  of  this  state,  and  the  rules  of  court  rel- 
ative to  an  action  In  the  Supreme  Court  as  far  as  the  same  are  applicable, 
and  are  not  abn^ted  or  modified  by  this  article." 

In  section  391  is  the  statement  that: 

**No  Judgmmt  of  r^lstratlon  shall  be  made  unless  the  court  Is  satisfied 
that  ttxe  Utle  to  be  reclstered  accordingly  fa  free  from  reasooaUe  doubt." 

It  seems  apparent  that  after  the  service  of  the  summons  the  action 
to  register  title  is  to  proceed  like  any  other  action  in  equity  and  gov- 
erned by  the  same  rules  of  evidence.  It  is  referred  to  m  other  juris- 
dictions as  a  suit  in  chancery.  While,  therefore,  the  official  exam- 
iner's certificate  and  abstract  of  title  are  prima  facie  evidence,  suffi 
cient,  if  satisfactory,  to  justify  the  court  m  ordering  the  issuance  of 
the  stimmons,  they  are  not  made  evidence  of  title  upon  the  trial  or 
hearing  in  court  or  before  a  referee  to  establish  title.  On  the  trial 
or  hearing  the  same  rules  of  evidence  apply  as  in  actions  of  trespass 
or  ejectment  where  title  is  in  issue.  Abstracts  of  title  or  certificates 
of  title  companies  have  never  been  received  in  evidence ;  but  the  deeds 
or  the  records,  judgment  rolls,  and  the  like  have  always  been  offered 
to  prove  and  establish  the  chain  of  title.  Whether  or  not  the  Legis- 
lature could  give  to  an  official  examiner's  certificate  or  to  his  abstract 
the  force  of  evidence  is  not  necessary  for  me  to  determine,  although 
in  Ohio  it  has  been  held  that  the  legislature  cannot  under  our  con- 
stitutional form  of  goverrunent  delegate  judicial  authoritv  to  exam- 
iners. State  v.  Guilbert,  56  Ohio  St.  575,  47  N.  E.  551,  38  L.  R.  A. 
519,  60  Am.  St.  Rep.  756,  disapproved  in  Tyler  v.  Court  of  R^istra- 
tion,  175  Mass.  71,  55  N.  E.  813,  51  L.  R.-A.  433. 

I  take  it  that  there  could  be  no  objection  to  making  the  certificate 
of  the  examiner  evidence  so  far  as  it  stated  the  facts  on  record,  with- 
out determining  their  legal  effect.  However,  as  I  have  said,  this  ques- 
tion is  not  before  me,  as  the  act  referred  to  does  not  attempt  to  make 
the  examiner's  certificate  and  abstract  evidence  of  title  upon  the  trial. 
That  such  abstract  is  not  evidence  has  been  held  even  in  jurisdictions 
where  the  examiner  acts  like  a  master  in  chancery,  selected  by  the 
court,  and  not  by  a  party.   Glos  v.  Hallowell,  190  111.  65,  60  N.  E.  G2. 

In  Glos  V.  Cessna,  207  111.  69,  69  N.  E.  634,  on  a  hearing  before  the 
examiner,  the  applicant  offered  in  evidence  an  abstract  of  title.  Said 
the  court : 


Digitized  by  Google 


680 


120  NEW  YORK  BUFPLBMHNT. 


(Sup.Ct 


"There  was  no  eridence  wbatever  to  authorize  the  admission  of  abstracts 
or  a  book  of  abstracts  la  erldeiice.  There  was  no  evidence  that  the  original 
deeds  *  •  •  were  lost  or  destroyed,  or  that  the  abstract  book  was  on  file 
in  the  office  of  the  recorder.  The  book  was  not  Identified  Id  any  way,  and 
theie  was  notblnf  to  show  that  It  was  a  public  record,  If  It  would  have  been 
admissible  when  so  proved.  The  act  tor  ngistering  title  may  be  of  a  progrea- 
siTe  nature  bnt  not  to  the  extent  of  abrogattng  rules  ot  evldenee  and  permit- 
tlnc  the  introdncaon  of  abstracts  without  propa  fonndatton  bdng  laid." 

See,  also,  Glos  v.  Holberg,  220  111.  167,  77  N.  E.  80r  Starrett  v. 
Lord,  Mass.  l«and  Court  Decisions,  197. 

On  the  trial  the  plaintiff  applicant  offered  in  evidence  the  papers  on 
file  in  the  registrars  office  as  sufficient  proof  of  title,  but  in  deference 
to  my  ruling  as  here  expressed  the  case  has  been  reopened  and  the 
proper  proof  supplied.  The  only  reason,  therefore,  for  thus  stating 
my  opinion  of  the  law  is  that,  if  deemed  correct,  it  may  be  followed  in 
subsequent  applications,  the  procedure  being  as  yet  unsettled  by  prac- 
tice, or,  if  it  were  intended  to  give  the  official  examiner's  work  the 
nature  of  a  referee's  report,  that  the  Legislature  may  so  amend  the 
act  as  to  express  this  clearly. 

It  is  claimed  that  this  title  is  defective  because  of  a  trust  created  in 

1874,  still  in  existence,  for  the  benefit  of  unknown  heirs.  On  May 
11,  1874,  John  James  Voorhies  and  wife  conveyed  to  John  Kowen- 
hoven  property  including  that  in  question  to  hold  in  trust  for  purposes 
expressed  in  substance  as  follows:  To  collect  the  rents  and  income, 
apply  the  same  to  the  use  of  the  parties  of  the  first  part  during  their 
natural  lives,  and,  upon  the  death  of  the  said  John  James  Voorhies 
and  his  wife,  then  to  convey  to  the  heirs  of  said  John  James  Voorhies 
all  the  property  remaining  in  the  hands  of  the  trustee,  and  upon  a  fur- 
ther trust  to  sell  and  convey  the  whole  of  the  estate  at  public  or  private 
sale,  in  the  discretion  of  the  trustee,  for  such  price  as  he  may  deem 
proper,  and  to  invest  the  proceeds,  and  apply  from  time  to  time  such 
portion  of  the  proceeds  as  he  may  deem  proper  for  the  use  and  benefit 
of  John  James  Voorhies  and  his  wife.   On  the  25th  day  of  January, 

1875,  or  about  eight  months  thereafter,  the  said  trustee,  by  quitclaim 
deed,  reconveyed  the  land  to  the  cestuis  que  trustent,  John  James 
Voorhies  and  George  Ann,  his  wife,  which  deed  refers  to  the  trust 
deed  as  follows : 

"Whereas,  clrenmstances  have  since  arisen  which,  In  the  jadgment  of  all 
the  parties  to  said  present  render  it  proper  and  desirable  that  said  tmst 
should  cease,  and  said  real  estate  and  premises  In  said  above  referred  to  deed 
mmtloned  should  be  returned  to  the  said  John  James  Voorhies  and  George 
Ann  Vooriiles,  free  and  discharged  of  and  from  said  trust,"  etc. 

Thereafter  John  James  Voorhies  and  his  wife  executed  two  mort- 
gages on  this  property,  which  were  duly  foreclosed,  and  the  property 
conveyed  by  the  sheriff  to  John  I.  Voorhies  by  deed  dated  August  5, 
1879.  Later,  by  deed  dated  July  26,  1888,  John  H.  Kowenhoven,  as 
trustee,  for  a  stated  consideration  of  $3,000,  likewise  conveyed  said 
property  to  the  said  John  I.  Voorhies. 

It  has  been  insisted  that  the  trust  created  by  John  James  Voorhies 
has  never  been  and  could  never  be  revoked,  that  the  power  of  sale 
had  never  been  properly  executed,  and  that  the  trust  might  still  be 
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in  existence  for  the  heirs  of  the  said  John  James  Voorhies.  I  do  not 
agree  with  this  contention,  and  for  the  following  reasons  determine 
that  John  I.  Voorhies  took  clear  title  to  the  property: 

The  trust  is  for  the  collection  of  the  income  from  the  real  proper^ 
and  the  payment  thereof  to  John  James  Voorhies  and  his  wife,  wiOi 
power  in  the  trustee  to  sell  the  estate  at  any  time  at  public  or  private 
sale,  and  for  such  price  or  prices  as  the  trustee  may  deem  proper,  with 
power  to  apply  from  time  to  time  such  portion  of  the  proceeds  as  he 
may  deem  proper  for  the  use  and  benefit  of  the  grantors.  It  will  be 
noticed  that  the  proceeds  of  the  sale  of  the  prq)erty  may  be  paid  to 
the  cestui  que  trust,  not  merely  the  income  of  the  proceeds.  The  heirs 
of  John  Jam^s  Voorhies  are  to  receive  only  that  portion  of  the  estate 
remaining  in  the  hands  of  the  trustees  on  the  death  of  John  James 
Voorhies  and  his  wife.  It  is  at  this  point  that  this  case  differs  frcm 
Harris  v.  Strodl,  132  N.  Y.  396,  30  N.  E.  962,  for  there  the  contingent 
interest  of  unborn  children  became  absolute  upon  the  happening  of 
the  contingency,  which  had  nothing  to  do  with  the  existence  of  the 
estate;  but  here  there  are  two  contingencies,  one  the  death  of  John 
James  Voorhies  leaving  heirs,  the  second  the  existence  of  the  estate — 
that  is,  the  failure  of  the  trustee  to  pay  out  all  the  money  or  proceeds 
to  John  James  Voorhies  or  bis  wife.  The  latter  contingency  can 
never  happen,  because  the  trustee  has  already  l^;ally  disposed  of  the 
entire  estate,  as  I  shall  now  show. 

1.  As  the  deed  gave  to  the  trustee  a  power  in  trust  to  sell  and 
turn  over  the  proceeds  as  he  chose,  to  the  extent  of  all  the  proceeds, 
equity  will  deem  it  a  valid  exercise  of  his  powers  to  turn  over  the 
real  property  instead.  As  the  trustee,  in  the  exercise  of  his  discre- 
tion, was  not  bound  to  turn  over  all  of  the  proceeds  immediately  upon 
the  sale,  but  could  extend  parent  over  a  period  of  time,  the  cestuis 
que  trustent  could  not  exercise  the  power  of  election  and  determine 
to  take  the  realty  instead  of  tfie  money.  To  give  the  right  of  electipn,  , 
the  parties  beneficially  interested  must  be  competent,  of  full  age,  and 
the  gift  must  be  immediate,  and  not  in  trust.  Mellen  v.  Mellen,  13£^ 
N.  Y.  220,  34  N.  E.  925.  However,  under  the  terms  of  this  trust  deed 
it  is  clearly  apparent  that  the  trustee  could  determine  that  he  would 
not  receive  the  rents  and  income,  but  would  sell  the  property.  like- 
wise he  could  determine,  under  the  terms  of  the  trust,  to  pay  over  the 
proceeds  of  the  sale  to  John  James  Voorhies  and  his  wife.  When  he 
had  done  this,  the  trust  and  power  in  trust  would  cease. 

The  same  reasoning  applied  in  all  the  cases  giving  the  beneficiary 
the  right  of  election  to  take  the  property  instead  of  the  money  applies 
equally  to  these  assumed  facts^  if  the  trustee  were  willing  to  convey 
the  pr<q>erty  directly,  instead  of  selling  and  tumine  over  the  proceeds. 
While  the  beneficiaries  could  not  elect  or  o^pel  the  trustee  to  convey 
the  property,  and  thus  terminate  the  trust,  yet  when  the  trustee  had 
himsdf  determined,  in  the  exercise  of  his  discretion,  that  he  would 
thus  terminate  the  trust  by  selling  and  turning  over  the  proceeds,  there 
is  no  reason  why  he  could  not  instead  convey  the  property  directly. 
This  he  did  by  his  deed  of  January  25,  1875,  giving  good  title  to  John 
James  Voorhies  and  his  wife.   While  in  Douglas  v.  Cruger,  80 
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Y.  15,  an  attempt  was  made  to  end  a  similar  trust  by  a  deed  from  the 
trustee  to  the  beneficiary,  which  was  held  to  be  in^^d,  yet  the  trust 
in  that  case  contained  no  power  of  sate  to  conv^ ;  if  it  h&d,  the  deci- 
sion would  probably  have  been  to  the  contrary. 

2.  If  the  deed  to  the  beneficiaries  from  the  trustee  were  void,  yet 
his  subsequent  conveyance  to  Jc^n  I.  Voorhies  of  July  26.  1888»  was 
a  valid  exercise  of  his  powers  as  trustee.  It  is  conceded  that,  if  the 
trust  had  not  been  ended  by  the  prior  deed  to  the  beneficiary,  the  trus- 
tee, under  the  terms  of  the  trust,  could  sell  at  private  sale,  and  convey 
a  good  title,  and  the  purchaser,  acting  in  good  faith,  would  not  be 
responsible  for  the  proper  application  of  the  money.  Section  108, 
Real  Property  Law ;  1  Jtev.  St.  (1st  Ed.)  pt.  2,  c.  1,  tit.  2,  §  66.  If 
John  I.  Voorhies  actually  paid  $3,000  to  the  trustee,  the  consideration 
expressed  in  the  deed,  there  could  be  no  question  as  to  the  validity  of 
his  title.  There  is  no  evidence  that  he  did  not  pay  the  $3,000,  and  the 
recital  in  the  deed  would  be  presumptive  evidence  against  the  trustee ; 
but  if  we  assume  that  the  $3,000  was  not  paid,  and  that  the  deed  in 
1888  from  the  trustee  was  to  cure  a  defect  in  the  title  supposed  to 
exist  by  reason  of  the  conveyance  in  1875  from  the  trustee  to  ]dtm 
James  Voorhies  and  from  John  James  Voorhies  to  John  I.  Voorhies, 
yet  there  was  proper  and  sufficient  ccmsideration  for  it,  and  the  trustee, 
if  the  power  in  trust  was  then  alive,  legally  exercised  the  power. 

After  Kowenhoiren.  the  trustee,  conveyed  the  premises  to  John 
James  Voorhies  in  1875,  the  latter  obtained  money  on  two  mortgages. 
These  mortgages  were  foreclosed,  John  I.  Voorhies  being  the  pur- 
chaser at  the  foreclosure  sale.  The  mortgagee's  money  went  to  John 
James  Voorhies.  John  I.  Voorhies'  money  went  to  the  mortgagees, 
so  that  eventually  it  was  John  I.  Voorhies  who,  on  the  security  of  this 
property,  paid  money  to  John  James  Voorhies.  Thereafter,  under 
power  of  sale,  the  trustee  conveyed  the  same  property  to  John  I.  Voor- 
hies, Under  the  trust  deed  John  James  Voorhies,  in  the  discretion  of 
the  trustee,  could  receive  all  the  proceeds  of  a  sale  by  the  trustee.  It 
was  not  necessary  that  the  consideration  on  the  sale  should  pass  di- 
rectly through  the  hands  of  the  trustee,  or  the  money  be  actually  paid 
to  him  at  the  time  of  the  sale.  If,  therefore,  John  I.  Voorhies  had 
loaned  or  paid  a  sum  of  money  to  John  James  Voorhies,  the  trustee 
could  thereafter,  if  in  his  discretion  it  was  fair,  right,  and  reasonable, 
have  conveyed  the  property  under  the  power  of  sale  for  this  past 
considerati(Hi  paid  directly  to  the  cestui  que  trust.  This  is  virtually 
what  the  foreclosure  sale  and  subsequent  conveyance  by  the  trustee 
amounted  to,  and  is  legal,  even  though  the  $3,000  consideration  were 
not  paid.  I  do  not  say  that  it  was  not  paid ;  but,  even  assuming  that 
it  were  not,  this  would  still  be  the  conclusion  upon  the  facts  presented. 

It  is  stated  in  the  trust  deed  that  the  trustee  could  sell  for  such 
price  or  prices  as  he  might  deem  proper.  A  case  similar  to  this  has 
been  recently  decided  the  same  way.  Mt.  Morris  Co-operative  Build- 
ing &  Loan  Association  v.  Smith  et  al.,  120  N.  Y.  Supp.  676. 

John  I.  Vowhics,  therefore,  had  a  good  title,  either  by  reason  of  the 
trustee's  deed  in  1875  to  the  cestuis  que  trustent,  or  else  the  trus- 
tee's deed  to  him  in  1888,  and  I  so  find. 

Ilie  application  to  register  this  title  is  granted. 
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(Sapreme  Goart.  Spedal  Term,  New  Yotk  Coimtr,   AnfoBt,  1909.) 

1.  COBPORATIONB  (|  C06*)—AcnONB— BREACH  OF  OOHTBAOT— PABTEBS- 

Where  the  capital  stoA  of  two  mannfacturlng  companlea  to  owned  by  a 

tblrd,  and  they  hare  common  officers  and  common  offices  and  act  through 
a  common  agent,  as  to  one  who  contracts  with  the  former  corporations 
with  knowledge  of  the  relations  existing,  they  are  deemed  separate  en- 
tities, and  cannot  all  three  be  Joined  in  a  single  action  for  damages  for 
breadi  of  separate  contracts  made  with  each  of  the  two  former  corpora- 
tions In  its  corporate  name. 
[Ed.  Not&— For  other  cases,  see  Corporations,  Dec.  Dig.  |  506.*J 

2.  CoRFOBATioNB  (1 225*)— Bbbacb  ot  CoimAOT— Lzabiutt  or  OwNEB  or  Gob- 

PORATE  Stock. 

Where  the  capital  stock  of  two  manufacturing  corporations  Is  owned  by 
a  third,  the  latter  Is  not  liable  for  breach  of  contract  by  one  of  the  former 
corporations,  any  more  than  any  other  stockholder  would  be. 

[Ed.  Note.— For  other  caaes,  see  Corporations,  Dec.  Dig.  S  225.*] 

Action  by  the  New  York  Air  Brake  Company  against  the  Inter- 
naticmal  Steam  Pump  CcHnpany  and  others.  Demurrers  to  complaint 
sustained. 

Whitridge,  Butler  &  Rice,  for  plaintiff. 
Leventritt,  Cooke  &  Nathan,  for  defendants. 

GREENBAUM,  J.  The  pUintiff  brings  this  action  against  three 
defendant  corporations  to  recover  damages  claimed  to  have  been  sus- 
tained by  reason  of  the  breach  of  certain  alleged  guaranties  or  obliga- 
tions of  said  defendants  arising  out  of  an  agreement  for  the  installa- 
tion of  a  gas  plant,  consisting  of  a  250  horse  power  gas  engine  and  a 
No.  20  American  Crossley  suction  gas  producer,  in  accordance  with 
specifications  prepared  by  one  F.  P.  Thorp,  acting  as  the  agent  of  all 
the  defendants.  The  defendants  are  the  International  Steam  Pump 
Company  (for  convenience  hereinafter  designated  as  the  "Interna- 
tional Company"),  a  foreign  corporation ;  the  Snow  Steam  Pump  Com- 
pany (hereinafter  designated  as  the  "Snow  Company"),  a  domestic 
corporation;  and  the  Power  &  Mining  Machinery  Company  (hereinr 
after  designated  as  the  "Power  Company"),  a  foreign  corporation. 
The  complaint  alleges  that  the  International  Company  was  and  is  the 
owner  and  holder  of  all  the  capital  stock  and  of  the  property  and  busi- 
ness of  both  the  Snow  Company  and  Power  Company ;  that  the  Inter- 
national Company  "carried  on  and  still  carries  on  the  business  of  man- 
ufacturing gas  engines  at  Buffalo,  N.  Y.,  formerly  carried  on  by  the 
Snow  Worics,"  and  that  "such  gas  engine  business,  while  nominally 
carried  on  by  and  for  account  of  the  Snow  Works,  is  and  was  in  reality 
carried  on  by  and  solely  for  account  and  benefit  of  the  defendant 
International  Company" ;  that  the  International  Company  "carried  on 
and  still  carries  on  the  business  of  manufacturing  gas  generators  for 
gas  engines  formerly  carried  on  by  the  Power  Cwnpany/'  and  that 
"such  gas  generator  business,  while  carried  on  in  the  name  of  the  Pow- 
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er  Company,  was  in  reality  and  in  fact  carried  on  by  and  solely  for 
account  of  the  International  C(»npany" ;  that  at  all  of  the  times  men- 
tioned in  the  complaint  the  said  three  defendants  "occupied  and  still 
occupy  common  executive  offices  in  the  city  of  New  Yorfc,  and  have 
common  cheers  and  boards  of  directors,"  and  that  neither  said  Snow 
Company  nor  said  Power  Company  had  or  has  a  "real  corporate  ex- 
istence separate  and  apart  from  the  International  Company ;  and  that 
all  of  the  interests  and  engagements  made  by  the  Snow  and  Power 
Companies  were  in  fact  contracts  and  engagements  of  the  Interna- 
tional Company,  for  whose  sole  benefit,  and  at  whose  sole  instance, 
they  were  made."  The  complaint  further  alleges: 

"Fifth.  Zn  or  about  the  month  of  September,  1906,  the  defendant  Interna- 
tional Company  caused  the  defendant  Power  Ctnnpany  to  rabmlt  to  the  plain- 
tiff propoaalB  purporting  to  be  made  by  the  Power  Company,  for  the  installa- 
tion In  the  plaintiers  works  at  Watertown,  N.  T.,  of  a  gas  engine  plant,  con- 
sisting of  a  250  horse  power  gas  engine  and  a  Na  20  American  Crossley  sac- 
tlon  gas  producer,  In  accordance  with  spedficatlons  prepared  by  one  F.  P. 
Thorp,  acting  as  the  agent  of  all  the  d^endants  herein.  Thereafter,  and  on  or 
about  September  25,  1906,  the  plaintiff,  la  a  letter  addressed  to  the  defmdant 
Power  Company,  accepted  In  writing  the  proposals  of  said  defendant,  and  sub- 
sequently, and  in  October,  1906,  the  said  Thorp,  as  the  agent  of  all  the  defrad- 
ants,  submitted  to  the  plaintiff  two  s^rate  forma  of  aspxement  fOr  ezecntlon 
by  the  plaintiff  as  foUows:  .  An  agreement,  bearing  date  October  9,  1900,  pur- 
porting to  be  with  the  Snow  Works,  which  recited  tiie  proposal  of  the  Power 
Company  above  referred  to,  and  purported  to  express  the  terms  upon  which 
the  Bxiow  Works  would  deliver  the  gas  engine  <»ntracted  for  by  the  plaintiff. 
Also  an  agreement  bearing  date  September  10,  1906,  purporting  to  be  made 
with  the  Power  Company,  which  expressed  the  terms  upon  which  the  Power 
Company  would  deliver  the  gas  producer  at  the  plaintiffs  works.  Each  of 
said  agreements  so  submitted  by  Thorp,  as  the  agent  of  all  the  defendants,  was 
accepted  by  the  plaintiff,  by  referring  to  plalntlfTs  letter  of  September  29; 
1906,  addressed  to  the  defendant  power  Company." 

The  complaint  then  alleges  the  conclusion  that  the  two  separate 
writings  "were  the  result  of  plaintiff's  negotiations  with  the  said 
Hiorp,  as  the  agent  of  all  the  defendants,  and  as  a  single  joint  under- 
taking by  all  the  defendants  for  the  inst^lation  of  a  complete  gas  en- 
gine plant  in  the  plaintiff's  factory  at  Watertown,  of  the  guaranteed 
capacity  set  forth  m  the  said  agreement,  and  at  the  prices  therein  men- 
tioned, and  then  contains  appropriate  allegations  tending  to  establish 
a  breach  of  the  contracts  afid  the  resultant  damages.  The  defendants 
the  Snow  Company  and  Power  Company  separately  demur  to  the  ccnn- 
plaint  upon  the  ground  that  different  causes  of  action  have  been  im- 
properly united,  and  the  defendant  the  International  Company  demurs 
upon  the  same  ground,  and  upon  the  additional  grotmd  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

Stripped  of  ingeniously  interwoven  allegations  of  conclusions  of  law 
and  fact,  with  which  the  complaint  abounds,  it  is  apparent  that  the 
plaintiff  entered  into  two  separate  contracts,  each  complementary  to 
the  other,  for  the  construction  of  a  gas  plant,  the  one  for  a  portion  of 
the  work  with  the  Snow  C<Mnpany  and  the  other  for  the  remaining 
portion  with  the  Power  Compan^r.  It  may  also  be  assimied  tliat  the 
Intematicmal  Company  was  cognizant  of  and  deeply  concerned  with 
the  contracts,  by  reason  of  the  fact  that  it  owned  the  capital  stock  of 
both  companies,  and  as  such  owner  was  the  beneficial,  although  not 
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technically  the  legal,  owner  of  the  assets  of  both  companies.  The 
plaintiff  deliberately  entered  into  separate  agreements  with  the  Snow 
and  Power  Companies  for  different  parts  of  the  work,  as  there  is  no 
allegation  or  claim  that  it  was  ignorant  of  the  relations  between  the 
three  defendant  corporations,  and,  as  a  matter  of  fact,  it  here  seeks 
to  hold  each  of  these  three  corporations  liable  for  damages  for  breach 
of  their  contracts.  The  International  Company  is  not  sued  as  the  un- 
disclosed principal  of  the  other  comi^nies,  nor  are  there  any  allega- 
tions that  the  other  companies  acted  as  the  agents  for  the  International 
Company,  On  the  contrary,  it  is  asserted  that  one  Thorp  was  the 
agent  of  each  of  the  defendant  corporations,  and  it  is  virtually  alleged 
that  each  of  the  corporations  has  a. set  of  officers,  albeit  the  same  per- 
sons are  the  cheers  of  each  corporation,  and  the  said  corporations  have 
common  offices  in  the  city  of  New  York.  We  have  thus  a  state  of 
facts  which  shows  the  plaintiff  knew  that  these  three  corporations  ex- 
isted as  separate  entities,  closely  linked  to  each  odier  throu^  a  com- 
mon ownership  of  their  capital  stock. 

The  plaintiff  seeks  to  avoid  the  Ic^cal  consequences  of  the  situation 
by  invoking  the  wholesome  doctrine  enunciated  in  Anthony  v.  Ameri- 
can Glucose  Co.,  146  N.  Y.  407,  41  N.  E.  23,  in  which  Finch,  J.,  speak- 
ing for  the  court,  says : 

"We  hSTe  of  late  refased  to  be  always  and  utterly  trammeled  by  the  logic 
derived  from  corporate  exleteace  where  It  only  serves  to  distort  or  hide  the 
troth,  and  I  think  we  should  not  hesitate  In  this  case  to  reject  the  purely 
tet^mlcal  defense  attempted." 

In  that  case  the  American  Glucose  Company  had  been  organized  to 
take  over  the  property  of  certain  corporations,  in  one  of  which  the 
plaintiff  held  stock,  and  the  plaintiff  sued  the  defendant  to  obtain  a 
delivery  of  the  amount  of  stock  to  which  he  was  entitled  under  the 
amalgamation.  The  Glucose  Company  sought  to  escape  liability  on 
the  plea  that  its  contracts  had  been  made  with  the  constituent  compa- 
nies and  not  with  the  stockholders,  and  that  it  had  turned  over  the 
shares  of  stock  which  plaintiff  demanded  to  the  corporation  in  which 
plaintiff  was  a  stockholder,  and  that  his  remedy  was  against  that  cor- 
poration. The  Court  of  Appeals  brushed  aside  this  defense  as  ex- 
tremely technical,  holding  that  the  absorption  of  the  corporations  had 
been  in  part  accomplished  by  the  written  approval  of  the  stockholders, 
including  the  plaintiff,  and  after  the  transfer  of  their  assets  to  the  de- 
fendant the  constituent  corporations  were  virtually  moribund,  even 
though  not  formally  dissolved. 

In  the  case  at  bar  the  plaintiff  itself  deliberately  treated  with  the 
Snow  and  Power  Companies  as  active  going  concerns,  and  still  pur- 
sues them  as  existing  corporations.  Doubtless,  in  a  case  with  the 
tmique  features  here  present,  justice  would  be  hastened  if  we  enjoyed 
a  system  of  procedure  which  would  enable  the  courts  in  one  action  to 
determine  the  rights  of  each  of  the  parties  and  decree  judgment  ac- 
cordingly, much  in  the  same  way  as  equity  will  decree  -the  rights  of 
different  parties  in  a  controvert  in  which  claims  arise  to  various  por- 
tions of  a  given,  fund.  But,  under  our  cumbersome  and  ofttimes  un- 
necessary technical  procedure,  I  see  no  alternative  but  to  hold  the  plain- 
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tiff  to  the  well-settled  practice  that  a  separate  cause  of  action  against 
one  defendant  cannot  be  joined  with  a  separate  cause  of  acti<m  against 
another  defendant.  It  is  true  the  plaintiff  asserts  a  joint  liability^  but 
the  alleged  facts  repel  the  conclusion  of  the  pleader.  Assuredly  the 
Power  and  the  Snow  Companies  were  not  joint  contractors  for  the  en- 
tire work  of  installation  of  a  gas  plant.  There  is  no  partnership  or  joint 
venture  alleged  between  the  three  defendants.  As  for  the  Internation- 
al Company,  its  mere  ownership  of  the  capital  stock  of  the  two  other 
companies  makes  it  no  more  liable  than  would  be  private  individuals 
were  they  the  owners  of  this  stock,  and,  if  it  be  assumed  that  in  some 
way  the  International  Company  acted  as  agent  for  the  other  compa- 
nies, no  liability  on  its  part  would  result  therefrcwn,  where,  as  here,  it 
is  to  be  assumed  that  plaintiff  understood  that  the  International  Com- 
pany acted  as  such  agent.  If,  on  the  other  hand,  the  plaintiff's  con- 
tract was  made  with  the  International  Company,  the  plaintiff's  remedy 
would  be  against  this  company  alone.  It  is  difficult  to  reconcile  a 
claim  against  the  International  Company,  in  view  of  the  separate  agree- 
ments with  the  other  defendants,  and  in  the  absence  of  any  averments 
of  fraud  or  mutual  mistake.  The  difficulty  is  that  plaintiff,  unwisely 
perhaps,  entered  into  distinct  nmtracts  with  separate  corporations  for 
different  parts  of  the  work,  and,  as  a  consequence,  it  must  seek  any  re- 
dress to  which  it  may  be  entitled  by  pursuing  the  particular  corpora- 
tion with  which  it  contracted. 

The  demurrers  will  be  sustained,  with  costs  to  each  of  the  demur- 
rants, and  with  leave  to  plaintiff,  upon  payment  of  costs,  to  plead  over. 

Demurrers  sustained. 


ROGERS  T.  McCOACH  et  al. 
(Supreme  Coart,  Special  Term,  Orange  County.   October.  1909.) 

1.  iNTEaPLBA-DEB  ({  8*) — ACTION  FOB  REWARD— SEVEKAI.  CLAIHARTS. 

Wbere  a  claimant  sued  a  county  for  a  reward  offered  for  information 
leading  to  tlie  arrest  and  conviction  of  a  criminal,  the  county  could  pay 
the  reward  Into  court  and  have  the  several  claimants  Bubstituted  In  Ita 
place  as  defendants,  and  thereupon  the  court  could  determine  all  rights 
to  the  reward  and  apportion  it  equitably  among  the  different  clalmaQts 
whose  efforts  coatrlbated  to  prodt^ce  the  resnlt  for  the  accompllshmeut 
•  of  which  It  was  offered,  provided  the  efforts  of  several  did  so  contribute. 

^         [Kd.  Note.— B^>r  other  cases,  see  Interpleader,  Gent  Mg.  H  8k  ft  U  •  Bee. 
Dig.  %  8.*I 

2.  Rewards  (8  8*>— Pebpobicance  or  Sebvices— Aftbb  Abrest. 

Where  a  reward  Is  offered  for  information  resulting  In  the  arrest  and 
conviction  of  a  murderer,  no  information  given  after  the  arrest  had  been 
accomplished  would  entitle  the  Informant  to  share  In  the  reward,  though 
such  Information  may  have  contributed  to  tbe  conviction,  even  to  the 
extent  that  wlthont  it  conviction  would  not  have  been  secui^ed,  and  hence 
officers  who  extracted  a  confession  from  auch  a  person  after  his  arrest 
were  not  entitled  to  share  In  the  reward,  thou^  tbe  conrlctltm  could  not 
have  been -had  without  the  confession. 

[EU.  Note.— For  othw  cases,  see  Rewards,  Cent  Dig:  i|  9-12;  Dec.  Dig. 

ta*]  
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Hl  BawAKDs  Q  ll*>-^Pxi«onB  Who  Hat  Bboiztb— Pubuo  OFnoEsa. 

Public  oflScen,  sodi  u  policemen,  oonstables,  or  •taerltte,  whom  efforts 
•re  made  In  the  performance  <tf  official  duty,  are  not  entitled  to  share  In 
a  reward  offered  for  the  apprebenslon  and  ccmvlctlon  of  a  criminal,  unless 
th^  have  rendered  some  extraordinary  service  entirely  outside  the  scope 
of  their  official  duties,  and  the  fact  that  the  county  officers  offering  such 
reward  supposed  that  public  officials  could  earn  It  would  not  affect  their 
rights. 

-  [Ed.  Note.— For  other  cases,  see  Rewards,  C^t  Dig.  Sf  14, 16 ;  Dec.  Dig. 
i 

4.  EviDEzrcB  <SS  80,  85*) — Juuioul  Notice—Duties  of  Police  Officebs  in 

Other  States. 

While  It  cannot  be  presumed  that  the  statutes  of  another  state  are  the 
same  as  those  of  New  Yoi^,  nuking  It  the  dn^  of  police  officers  to  arrest 
a  person  within  their  Jnrlsdlctltm  who  may  be  lAarged  with  commlttlnic 
in  another  state  such  a  crime  as  murder,  and  hold  him  for  extradition.  It 
Is  matter  of  common  knowledge  that  substantially  like  provisions  exist  In 
all  the  states,  and  the  court  may  take  Judicial  notice  that  the  perform- 
ance of  such  an  arrest  would  he  within  ttie  general  line  of  official  duty  of 
a  police  officer  In  any  other  state,  so  that  he  would  not  be  entitled  to  a  re- 
ward offered  for  the  apprehension  and  conviction  of  such  a  person. 

[Ed.  Note.— For  other  cases,  see  Evidence^  Cent  Dig.  H  101,  35,  61 ;  Dec. 
Dig.  H  80,  85.»] 

5.  Rewabds  (I  8*>-Peb80Nb  EzrTm.ED. 

Where  the  Information  given  officials  by  a  person  receiving  a  letter 
written  by  one  for  whose  apprehension  and  conviction  a  reward  was  of- 
fered was  the  moving  cause  of  his  arrest,  and  each  succeeding  step  which 
resulted  in  bis  arrest  was  but  the  following  up  of  the  clue  given  hy  such 
information,  the  informant  was  entitled  to  the  reward  upon  his  conviction. 

[Ed.  Note.— For  other  cases,  see  Rewards,  Cent  Dig.  11  9-12 :  Dec.  Dig. 
I8.*l 

Action  by  George  Clifford  Rogers,  by  his  guardian  ad  litem,  Wil- 
liam Clifford  Rogers,  against  the  County  of  Orange,  in  which  the 
defendant  county  was  allowed  to  interplead  John  D.  McCoach  and  oth- 
ers.  Judgment  for  plaintiff. 

Watts  &  Cox,  for  plaintiff. 
Graham  Witschief,  for  defendant  McGraw. 
Henry  W.  &  Russell  Wiggins,  for  defendant  Roth, 
Taylor,  Royce  &  Royce,  for  defendant  McCoach. 
Bacon  &  Rorty,  for  defendants  Decker  and  Hock. 

MILLS,  J.  This  is  an  action  brought  to  recover  the  reward  offered 
by  the  board  of  supervisors  of  the  county  of  Orange  for  information 
resulting  in  the  apprehension  and  conviction  of  the  murderers  of 
Frederick  and  Willis  Olney  and  Alice  Ingerick. 

The  three  persons  named  were  murdered  in  the  town  of  Wallkill, 
Orange  county,  on  the  6th  of  October,  1905.  Investigations  shortly 
thereafter  made  indicated  that  the  murders  were  committed  by  one 
Charles  H.  Rogers,  who  lived  in  the  city  of  Middletown  in  that  county. 
He  left  home  on  the  morning  of  the  day  of  the  homicide  and  did  not 
return.  On  the  16th  of  January,  1906,  he  was  indicted  by  the  grand 
jury  of  that  county,  charged  with  the  crime  of  murder  in,  the  first  de- 
gree in  hanng  killed  the  said  Frederick  R.  Olney.  As  his  whereabouts 
had  not  been  ascertained,  the  board  of  supervisors  of  that  county 
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on  the  19th  of  December,  1906,  passed  a  resolution  which,  as  amended 
upon  the  following  day,  read  as  follows : 

"Wbereas,  the  mutderers  of  Fraderick  and  WilUa  Oln^  and  Alice  IncBrldc 
are  still  at  large,  ahd  therefore  be  it 

"Resolved  that  a  reward  of  $2,000.00  be  and  is  hereby  ofTered  by  the  Board 
ot  Superrisore  of  Orange  County  for  iufonnatlon  that  will  result  In  tbelr  ap- 
prehension and  oonrictltHi ;  and  be  It  farther 

"Beeolved  that  no  portlop  of  this  reward  shall  be  paid  until  the  ffoilty 
party  or  parties  are  actoally  convicted-  beyond  lereraal  tm  aweaU  of  tba 
■crime." 

The  plaintiff,  bein^  a  young  man  of  abput  18  years  and  residing  with 
bis  parents  in  said  city,  on  or  about  February,  21,  1907,  received  at  his 
home,  by  the  ordinary  postal  delivery,  a  letter  addressed  on  the  en- 
velope to  George  A.  Rogers.  The  letter  had  evidently  been  left  at  the 
house  upon  the  supposition  that  it  was  addressed  to  the  plaintiff,  not- 
withstanding the  variance  in  the  initial  of  "C."  to  "A."  The  plaintiff 
■opened  the  letter,  believing  it  to  be  addressed  to  him,  and  read  its 
-contents,  which  were  as  follows: 

"Madera.  CaL  Feb^  2%  ISOT. 

"Dear  Brother 

"I  tfiought  I  would  write  you  a  tew  lines  to  let  yon  know  that  I  am  alire  I 
would  like  to  know  how  all  the  foake  is  How  is  battle  &  the  Olldren  whare  la 
liattie  will  you  send  me  her  address  dont  tell  any  one  whare  I  am  I  bare  been 
Sick  for  Six  months  I  would  come  home  if  I  had  money  anouf  I  dont  think 
I  will  ever  get  well  again  will  you  please  write  &  tell  me  how  all  the  foaks  Is 
but  dont  tell  any  one  whare  I  am  &  Send  me  battle's  address  I  hope  you  are 
■all  will  tell  me  all  the  nevrs  I  will  close  for  this  time,  hopping  this  reaches  you 
Safe  address  this  way 

"Chas.  H.  Carpenter 
'Tosemlte  Hotel 

^  H.  B.  Madera  CaL" 

He  had  read  the  accounts  published  in  the  newspapers  of  the  h<Hni- 

■cide,  of  the  offer  of  reward  by  the  resolution  above  quoted,  and  of  the 
fruitless  efforts  to  find  the  accused.  He  at  once  surmised  that  the  let- 
ter was  written  by  the  murderer,  Charles  H.  Rogers,  to  his  own  broth- 
er, and  that  the  initials  "C.  H.  R."  written  at  the  foot  and  one  side  of 
the  letter  were  so  that  the  brother  might  surely  identify  the  letter  as 
having  come  from  him.  The  plaintiff  thereupon  showed  the  letter  to 
his  father  and  acquainted  him  of  his  conclusion,  in  which  the  father 
concurred.  The  two  at  once  took  the  letter  to  the  city  police  headquar- 
ters and  delivered  it  there  to  the  defendant  Roth,  a  policeman,  with 
information  as  to  plaintiff's  receipt  of  the  letter  and  his  conclusions  as 
above  stated.  Roth  thereupon  communicated  the  whole  matter  to  the 
<iefendant  McCoach,  the  chief  of  police  of  that  city,  who,  in  turn, 
■communicated  with  the  district  attorney  of  the  county  and  the  Pinker- 
ton  Detective  Agenc}^  in  New  York  City,  which  had  been  employed 
by  the  public  authorities  in  an  effort  to  find  the  accused.  Subsequent- 
ly, by  the  advice  of  the  detective  agency,  a  decoy  letter  was  written 
-and  mailed  the  defendant  McC^ch  at  Middletown,  addressed  to 
Charles  H.  Ou-penter,  Yosemite  Hotel,  Madera,  Cal.,  as  directed  in 
the  letter  above  copied.  Arrangements  were  made  to  have  the  letter 
watched  at  the  Madera  post  office  and  the  person  who  might  call  for 
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it  there  arrested ;  but,  after  the  letter  was  received  at  that  office,  the 
J.  ^  post  master  received  from  a  person  pufporting  to  be  Carpenter  a 
"  letter  directing  him  to  forward  his  mail  to  the  Los  Angeles  post  ofiice. 
jrt>.   The  detective  agency,  being  informed  of  this,  arranged  to  have  that 
ii:^  post  office  watched.   The  letter  was  then  forwarded  there,  and  the 
^    person  who  called  for  it  there  under  the  name  of  Carpenter  was  ar- 
rested  irom  information  given  by  such  detective  agency,  and  proved, 
upon  examination  and  identification,  to  be  the  accused,  Charles  H. 
Rogers,    The  defendant  Decker  was  the  sheriff  of  Orange  county, 
and  after  due  requisition  obtained  from  the  Governor  of  the  state  went 
IV:     to  Los  Angeles  and  broi^ht  Rogers  back  with  him  to  Orange  county. 
)r      He  was  accompanied  by  the  defendant  Hock,  his  deputy  or  under- 
l--:^    sheriff.  The  defendant  McGraw  was  a  police  officer  of  the  city  of  Los 
■-    Angeles,  and  as  such  actually  arrested  Rogers  there.   The  defendant 
:      McCoach  accompanied  Decker  and  Hock  upon  the  journey  to  Los 
:  V    Angeles  and  return.   During  the  return  trip  the  three  obtained  from 
the  accused  Rogers  a  confession.  In  October,  1907,  he  was  brought  to 
V,,    trial  at  a  Trial  Term  of  the  Supreme  Court  held  in  that  county,  and- 
a  verdict  of  guilty  of  murder  in  the  first  d^ree  was  at  such  trial  ren- 
dered  on  the  28tb  of  that  month.  Upon  the  trial  the  confession  was 
V    offered  in  evidence  in  behalf  of  the  people  and  received.  The  learned 
justice  presiding  at  the  trial  instructed  the  jury,  in  substance,  that, 
aside  from  such  confession,  the  evidence  was  insufficient  to  warrant 
a  conviction.   Appeal  was  duly  taken  to  the  Court  of  Appeals,  where 
i-     the  judgment  oi  conviction  was  unanimously  affirmed  in  June,  1908. 

See  People  v.  Rogers,  192  N.  Y.  331,  8S  N.  E.  135.  Thereafter,  and 
'     before  the  commencement  of  this  action,  the  convicted  man  was, 

Emt  to  the  conviction,  electrocuted.  This  action  was  originally 
against  the  county  of  Orange,  but,  by  order  of  interpleader 
sade,  the  county  was  permitted  to  pay  and  did  pay  into  court  the 
reward  of  $2,000;  and  the  several  present  defendants,  claimants  to 
the  reward  or  portions  thereof,  were  substituted  in  its  place  as  de- 
fendants. 

From  a  careful  examination  of  the  authorities  cited  in  the  briefs 
submitted  by  the  learned  counsel,  I  have  concluded  that  the  following 
principles  affecting  the  questions  here  involved  should  be  regarded  as 
established : 

First  Principle.  This  action  as  it  now  stands  is  properly  brought  and 
therein  the  court  may  determine  all  rights  to  fhe  reward,  and  may  ap- 
portion the  same  equitably  between  different  claimants  whose  efforts 
contributed  to  produce  the  result  for  the  accomplishment  of  which 
the  reward  was  offered,  provided  the  efforts  of  several  did  so  con- 
tribute. Fargo' v.  Arthur,  43  How.  Prac.  193,  196;  Jones  v.  Phoenix 
Bank,  8  N.  Y.  228,  233 ;  Howland  v.  Lounds,  51  N.  Y.  604,  609,  10 
Am.  Rep.  654;  Bank  v.  Bangs,  2  Edw.  Ch.  95. 

Second  Principle.  No  information  ^iven  after  the  arrest  had  been 
accomplished  can  be  considered  as  entitling  the  informant  to  share  in 
the  reward,  although  such  inf(»mation  may  in  the  end  have  contrib- 
uted to  the  conviction,  even  to  the  extent  that  without  it  conviction 
would  not  have  been  secured.  This  proposition  was  clearly  enunciated 
120N.T.S.— 44 
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by  the  Court  of  Appeals  in  the  leading  case  of  Fitch  T,  Snedaker,  38 
.  N.  Y.  248,  250,  97  Am.  Dec.  791,  in  these  words: 

"Xo  one  could  thereCoie  claim  tbe  reward  wbo  gare  no  Informatton  what- 
ever until  after  tbe  apprebenslon,  although  the  Information  be  afterward 
gave  was  the  evidence  upon  which  cfmrlctlon  was  had.  and,  however  dear, 
that,  had  the  Information  been  concealed  or  mmnreaeed,  tiiere  could  have 
been  no  convfctlon.** 

In  that  case  the  offer  of  a  reward  was  in  substantially  the  same 
terms  as  in  this  case,  viz.,  there  the  words  defining  the  service  were, 
"who  would  give  sudi  information  as  should  lead  to  the  apprehension 
and  conviction";  whereas,  here  the  corresponding  words  are,  "that 
will  result  in  their  apprehension  and  conviction." 

Third  Principle.  Public  officers,  such  as  policemen,  constables,  or 
sheriffs,  whose  efforts  were  made  in  the  perfonnance  of  official  dutj-. 
are  not  entitled  to  share  in  the  reward.  McNeil  v.  Board  of  Super- 
visors, 114  App.  Div.  761,  764,  100  N.  Y.  Supp.  239;  Atwood  v. 
Armstrong,  102  App.  Div.  601,  607,  92  N.  Y.  Supp.  596;  Hatch  v. 
Mann,  15  Wend.  44;  Fargo  v.  Arthur,  43  How.  Prac.  193,  197;  Bank 
V.  Bangs,  2  Edw.  Ch.  95,  97-105 ;  Gregg  v.  Pierce,  53  Barb.  387,  391 ; 
Reynolds  v.  Mt.  Vernon,  26  App.  Div.  581,  50  ^.  Y.  Supp.  473; 
Id.,  164  N.  Y.  592,  58  N.  E.  1091 ;  People  v.  Neff,  121  App.  Div. 
.44, 47, 105  N.  Y.  Supp.  659. 

The  cases  just  cited,  taken  tc^ther,  leave  it  in  doubt  whether  a 
public  officer,  such  as  a  sheriff,  undersheriff,  deputy  sheriff,  constable, 
or  policeman,  should  under  any  circumstances  ever  be  permitted  to 
share  in  such  a  reward.  The  negative  seems  to  be  asserted  in  McNeil 
v.  Board  of  Supervisors,  supra,  114  App.  Div.  764,  100  N.  Y.  Supp. 
239,  Hatch  v.  Mann,  supra,  15  Wend.  44,  and  Fargo  v.  Arthur,  supra. 
43  How.  Prac.  197.  The  affirmative  proposition  is  asserted  in  Bank 
V.  Bangs,  supra,  2  Edw.  Ch.  98,  upon  the  authority  of  Hatch  v.  Mann. 
9  Wend.  262,  but  the  decision  of  the  Supreme  Court  in  Hatch  v. 
Mann,  9  Wend.  262,  was  reversed  by  the  Court  of  Errors  on  appeal 
in  Hatch  v.  Mann,  15  Wend.  44,  where  the  doctrine  was  broadly  as- 
serted that  it  would  be  clearly  against  public  policy  to  permit  such 
a  public  officer  as  a  constable  to  receive  a  reward  for  an  official  service 
other  than  the  regular  compensation  provided  by  law.  While  this  doc- 
trine is  stated  with  approval  in  Atwood  v.  Armstrong,  supra,  and 
Gregg  V.  Pierce,  supra,  yet  in  those  two  dedsions  it  is  asserted  that 
such  a  public  officer  can  be  permitted  to  share  in  such  a  reward  only 
where  he  has  rendered  extraordinary  service  outside  of  his  official 
duty.  Thus,  in  the  Gregg  Case,  the  sheriff  was  permitted  to  receive 
the  reward  upon  the  ground  that,  while  acting  in  another  state  under 
the  requisition  issued  by  the  Governor  of  this  state,  he  was  not  acting 
as  sheriff,  and  not  therefore  in  his  official  capacity.  I  must  admit  that 
I  cannot  perceive  the  propriety  of  the  distincti(xi  attempted  to  be  made 
by  the  former  General  Term  in  that  case,  for,  if  it  were  a  new  question, 
it  would  seem  to  me  that  the  sheriff  in  that  case  in  attempting  to  re- 
cover possession  of  the  escaped  convict,  who  had  jumped  his  bail  was 
simply  acting  within  his  official  duty,  even  if  he  followed  him  into 
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another  state;  and  especially  I  cannot  appreciate  the  d^ression  in  the 

opinion  (53  Barb.  388-389)  to  the  eflfect  that: 

"If  tbe  i^intlff  had  been  bo  forttmate  as  to  have  canglit  Loop  [the  escaped 
coDTlct]  In  ali^t  of  the  Dmira  Jail,  b^ore  he  obtained  either  of  the  nqnlal- 
tlona  hereinafter  mendoned.  and  aafdy  lodged  him  In  aaid  Jail,  he  wonid  have 
been  entitled  to  the  $2S0  reward  from  the  defendant" 

It  would  seem  that  in  such  event  the  sheriff  would  have  been  acting 
entirely  within  the  strict  line  of  his  official  duty,  and  his  claim  to 
the  reward  would  have  fallen  within  the  condemnation  of  Hatch  v. 
Mann,  16  Wend.  44.  While  in  the  Atwood  Case  the  Appellate  Division 
in  the  First  Department  (102  App.  Div.  606,  92  N.  Y.  Supp.  599)  de- 
clined to  go  to  the  extent  of  declaring  "that  in  no  case  can  a  police  of- 
ficer be  entitled  to  receive  a  reward  offered  for  the  arrest  of  a  crim- 
inal," that  court  decided  affirmatively  that  in  that  case  the  police  offi- 
cer, Armstrong,  who  went  from  New  York  to  Boston  upon  the  in- 
formation given  by  the  hotel  keq>er  there,  and  upon  such  information 
there  arrested  Alvord,  was  not  entitled  to  the  reward  or  any  part 
of  it,  but  gave  the  entire  reward  to  the  hotel  keeper,  Atwood,  who  had 
notified  the  New  York  police  of  Alvord's  presence  there. 

My  attention  is  called  to  the  unreported  case  of  Frank  T.  Roemer 
V.  Jotm  Vail  ct  al.,  which  was  decided  in  1893  by  the  then  Mr.  Justice 
Cullen,  after  trial  at  Special  Term  in  Orange  county.  I  am  informed 
by  counsel  that  in  that  case  the  reward  was  offered  by  the  county  of 
C5range  in  respect  to  a  murder  which  had  been  onnmitted  in  that 
cotmty  outside  of  the  limits  of  the  city  of  Middletown;  and  that  Vail 
and  Barrett,  to  whom  the  decision  of  Mr.  Justice  CuUen  awarded  a 
part  of  the  reward,  were  policemen  of  that  city,  and,  following  up  the 
clue  given  them  by  the  original  informer,  had  secured  the  arrest  of 
the  accused  person  within  this  state,  just  over  the  Pennsylvania  border, 
across  which  he  had  been  induced  to  come,  and  that  Wenegatz  was  also 
a  policeman  of  that  city,  who  had  induced  one  Sarah  Brown,  charged 
with  complicity  in  the  crime,  to  make  a  written  confession,  which  was 
received  in  evidence  upon  the  trial,  and  also  that  for  such  services 
Alone  each  of  the  three  policemen  was  the  decision  given  a  part  of 
the  award,  and  also  that  the  contention  that  such  public  officers  are 
prohibited  by  principles  of  public  policy  or  otherwise  from  sharing  in 
such  reward  was  not  made  in  the  case.  My  respect  for  that  learned 
jurist  is  such  that  if  that  contention,  with  the  authorities  then  sustain- 
ing it,  had  been  presented  to  him,  I  would  now  feel  warranted  and 
indeed  required  to  accept  and  follow  his  decision  as  conclusive,  as  the 
same  was  not  reversed  or  modified  upon  appeal;  no  ai^eal  having 
been  taken.  In  view,  however,  of  the  later  decisions  above  quoted, 
and  especially  of  the  fact  that  that  contention  was  not  made  in  that 
case,  I  conclude  that  the  rule  must  be  held  to  be  as  above  herein  stated, 
viz.,  that  such  a  public  officer  is  debarred  from  sharing  in  such  a  re- 
ward, unless,  indeed,  he  has  rendered  some  extraordinary  service  in 
the  matter  entirely  outside  of  the  scope  of  his  official  duty.  Applying 
these  principles  to  the  facts  established  by  the  evidence  as  above  briefly 
stated,  the  determination  of  the  right  to  the  reward  in  this  case  is 
plain. 
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In  the  first  place,  it  is  clear  that  the  defendants  Decker,  Koch,  and 
McCoach  are  not  entitled  to  the  reward  or  an^jr  portion  thereof  by 
reason  of  their  services  in  procuring  the  confession.  This  is  clear  be- 
cause the  information  given  by  the  confession  did  not  contribute  at 
all  tx>  the  arrest,  but  was  matter  transpiring  entirely  subsequent  to  that 
event.  Therefore  the  second  principle  or  rule  hereinbefore  declared 
prohibits  such  services  being  considered  as  having  in  whole  or  in  part 
earned  the  reward. 

In  the  next  place,  it  seems  equally  clear  that  the  service  rendered  by 
each  of  the  defendants  Roth,  McCoach,  and  McGraw.  which  con- 
tributed to  the  arrest,  was  in  the  line  of  his  official  duty  as  a  pdice- 
man,  and  that,  therefore,  neither  one  of  them  can  be  permitted  to 
share  in  the  reward. 

As  to  the  two  Middletown  policemen,  the  defendants  McCoach  and 
Roth,  I  cannot  perceive  that  either  did  anything  except  what  he  Mras 
bound  to  do  in  the  performance  of  his  official  duty.  They  doubtless 
rendered  important  service  in  followii^  up  the  clue  furnished  by  the 
plaintiff  through  his  disclosure  of  the  letter  which  he  received  and 
information  of  the  attendii^  circumstances ;  but  that  it  was  their  of- 
ficial duty  to  render  such  service  seems  to  me  beyond  dispute.  If  the 
going  of  McCoach  to  Los  Angeles  with  Sheriff  Decker  to  bring  the 
accused  man  back  to  Orange  county  might,  upon  the  authority  of  the 
Gregg  Case,  supra,  be  deemed  to  have  been  an  extraordinary  service 
outside  of  official  capacity,  it  is  enough  that  such  service  did  not,  as 
was  true  in  the  Gregg  Case,  contribute  to  the  arrest  or  apprehension. 

As  contended  by  counsel  for  the  defendant  McCoach,  it  is  manifest 
that  in  offering  tHe  reward  the  board  of  supervisors  supposed  that  the 
law  would  permit  public  officials  to  be  eligible  to  earn  and  receive  the 
reward,  because  in  the  original  resolution  they  expressly  provided  that 
no  county  official  should  be  eligible,  and  on  the  following  day  amended 
the  resolution  by  striking  out  such  restrictive  provision.  Their  suppo- 
sition or  understanding  to  the  above  effect,  however,  cannot  serve  to 
alter  the  rule  of  law  which  makes  public  officials  indtigible  to  the  ex- 
tent above  stated. 

It  is  contended  in  behalf  of  the  defendant  McGraw  by  his  learned 
counsel  that,  while  he  was  a  police  o&ctr  in  the  city  of  Los  Angeles, 
he  owed  as  such  no  duty  to  the  county  of  Orange  or  the  people  of 
this  state,  and  therefore  that  his  action  in  arresting  there  the  New 
York  criminal  was  not  within  the  line  of  his  official  duty  as  a  police- 
man of  the  city  of  Los  Angeles.  It  does  not  seem  to  me  that  this 
contention  is  sound.  It  cannot  be  doubted  that  in  this  state  it  is  the 
duty  of  pDlice  officers  and  other  proper  local  officials  to  arrest  a  perscm 
within  their  territorial  jurisdiction,  who  may  be  charged  with  haying 
committed  in  another  state  such  a  crime  as  murder,  and  hold  him  for 
a  warrant  to  be  issued  by  the  Governor  of  this  state  upon  requisition 
of  the  Governor  of  the  state  in  which  it  is  charged  that  the  crime  was 
committed.  See  Code  Cr.  Proc.  tit.  4,  §§  827-835. 

While  it  cannot  be  presumed,  in  the  absence  of  proof,  that  the 
statute  laws  of  the  state  of  California  are  the  same  as  those  of  New 
York,  yet  I  think  that  it  is  a  matter  of  conmion  knowledge  that  sub- 
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stantially  like  provisions  or  practice  exist  in  all  the  states,  and  that , 
the  court  may  take  judicial  notice  that  the  performance  of  such  an* 
arrest  would  be  within  the  general  line  of  the  official  duty  of  a  police 
officer  in  any  other  state.  If,  however,  the  defendant  McGraw  claims 
that  the  service  which  he  rendered  upon  that  occasion  was  extraordi- 
nary and  not  to  be  regarded  as  official,  it  v/ould  seem  that  the  burden 
rests  upon  him  to  specifically  prove  the  statute  laws  of  California  in 
that  regard.  However,  if  either  counsel  deem  it  necessary  to  supply 
such  proof,  they  may  have  opportfinity  to  do  so. 

It  is  manifest  that  the  information  given  by  the  plaintiff  to  the 
Middletown  officers  in  February,  1907,  was  the  movii^  cause  of  the 
arrest  of  the  murderer.  Each  succeeding  step  which  resulted  in  his 
arrest  was  .but  the  following  up  of  the  clue  given  by  such  informa- 
tion. For  more  than  a  year  the  public  authorities  of  the  county  of 
Orange  and  the  leading  detective  agency  of  the  country  had  been  en- 
deavoring to  ascertain  the  whereabouts  of  the  accused  man,  and,  so 
far  as  the  evidence  shows,  had  failed  to  obtain  the  slightest  effective 
clue  to  the  same.  The  information  given  by  the  plaintiff  resulted  in 
the  arrest  in  less  than  two  months.  If  the  defendants  Roth,  McCoach, 
and  McGraw  had  not  been  public  officials,  it  would  seem  that  they 
would  be  entitled  to  participate  in  the  reward  with  the  plaintiff,  as 
having,  by  their  acts  following  the  plaintiff's  information,  contributed 
in  pr^ucing  the  arrest,  the  resuh  called  for  by  the  resolution  offering 
the  reward. 

The  case  here,  therefore,  is  that  the  right  of  the  plaintiff  to  the 
reward  is  clearly  establi'shed;  and  that  no  one  of  the  defendants  has 
shown  a  ri^^ht  to  participate  with  him  therein.  This  result  seems  to  ac- 
cord especially  wi^  the  cases  of  Atwood  v.  Armstrong  and  Bank  v. 
Bangs,  supra. 

Therefore  the  decision  must  be,  and  is,  that  the  plaintiff  is  entitled 
to  the  reward. 


TAU-ING  V.  ELBS  et  aL 

(Supreme  Court,  Special  Term,  Monroe  Ooonty.  January  15,  1910.) 

OoKPOKATions  (I  621*) — ^DissoLunon— AFFOxmuinT  ot  Bbcbivbb. 

Where  a  corpcnvtion  has  been  dlBsolTed  nnder  the  statute  for  volun- 
tary dlBBolntion  by  two-thirds  of  the  stocktaolders,  there  beli^  but  three 
In  the  company,  and  two  of  them  owning  the  majority  of  the  stock  have 
taken  possession  of  the  property  In  the  belief  that  the  other  stockholder 
would  sell  hla  stodc  to  one  of  th^,  and  such  minority  stockholder  re- 
fuses to  sell  hlB  shares,  and  the  corporation  has  a  nomber  of  claims 
against  one  of  the  stockholders  In  possession  of  the  property,  and  the 
stockholders  in  i>ossessloD  intend  to  sell  the  property,  and  it  will  be  for 
the  Interest  of  one  of  them  to  acquire  the  assets  for  himself  and  continue 
the  bnslnesB,  a  receiver  for  the  inoperty  oC  the  coriwratlon  will  be  ap- 
pointed on  the  petittoD  of  the  minority  ■to<^older,  and  the  cOme  itock- 
holders  wlU  be  restrained  from  Interfering  with  the  assets  or  proceeding 
with  the  salei 

[Ed.  Nota — For  other  cases,  see  Corporations,  Dec.  Dig.  |  621.*1 
•Vbr  otfev  cssM  sw  shm  toplo  A  |  xnon  In  Dm.  ft  Am.  Dlv.  IMT  to  data«A  Rap'r  IbAmn^ 
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Suit  by  Frank  M.  Tailing,  against  John  G.  Elbs  and  others  for  the 
appointment  of  a  temporary  receiver  of  the  property  of  the  defendant 
Star  Carrier  &  Tray  Manufacturing  Company,  and  for  a  tempo- 
rary injunction  restraining  defendants  Elbs  from  interfering  wifli  the 
property.    Receiver  appointed,  and  injunction  granted. 

Motion  by  plaintiff  tor  the  appolntmeDt  of  a  temporary  receiver  of  tlie 
property  of  tbe  defendant  Star  Egg  Carrier  &  Tray  Manafacturlng  Company, 
and  for  a  temporary  Injunction  restraining  tbe  defendants  ISba,  their  agrata 
and  serrants,  from  In  any  manner  Interfierlng  with  the  property  and  assets  of 
said  corporation  and  from  using  tbe  name  of  said  defmdant  in  any  business 
or  from  continuing  the  business  ct  such  corporation  by  tbemsdves  as  Indivld- 
nals,  and  for  other  relief. 

McGuire  &  Wood,  for  the  motion. 
James  M.  E.  0*Grady,  opposed. 

FOOTE,  J.  The  Star  Egg  Carrier  &  Tray  Manufacturing  Com- 
pany, a  domestic  business  corporation,  has  been  dissolved  by  pro- 
ceedings taken  under  the  statute  for  voluntary  dissolution  by  two- 
thirds  of  the  stockholders.  The  plaintiff  and  the  defendants  John  G. 
Elbs  and  Elizabeth  Elbs  were  the  only  stockholders,  and  were  each 
directors.  The  defendant  Elizabeth  Elbs  owns  2  shares,  the  plain- 
tiff 22  shares,  and  the  remaining  276  shares  are  owned  by  the  defend- 
ant John  G.  Elbs.  The  defendant  Elizabeth  Elbs  is  the  wife  of  the 
defendant  John  G.  Elbs.  and,  as  plaintiff  claims,  has  purchased  and 
paid  for  the  3  shares  of  his  wife,  though  it  is  not  claimed  that  they 
have  been  actually  transferred  into  his  name.  The  corporation  was  dis- 
solved on  the  15th  day  of  October  last,  and  since  that  date  and  down 
to  the  commencement  of  this  action  on  the  32d  day  of  December  the 
defendant  John  G.  Elbs  assumed  to  own  all  the  assets  of  said  corpora- 
tion and  to  continue  its  business  under  the  same  corporate  name,  pur- 
suant to  a  certificate  filed  him  in  Monroe  county  clerk's  office  on 
or  about  October  18th,  in  the  form  provided  by  statute,  to  the  effect 
that  he  intended  thereafter  to  transact  the  business  as  an  individual 
under  the  assumed  business  name  and  designation  of  Star  Egg  Car- 
rier &  Tray  Manufacturing  Company.  This  course  seems  to  have  been 
adopted  by  the  defendant  Elbs  on  the  assumption  that  he  had  a  con- 
tract with  plaintiff  entitling  him  to  purchase  plaintiff's  shares  of  the 
company  at  par,  and  that  he  thereafter  had  no  stockholders  to  account 
to,  and  so  that  there  was  no  one  to  object  to  his  appropriating  the  as- 
sets of  the  corporation  to  his  own  use.  The  assets  of  the  corporation 
are  large,  the  business  is  very  prosperous,  and  there  are  no  claims  of 
creditors  that  need  protection. 

When  the  plaintiff  refused  to  recognize  the  right  of  defendant  Elbs 
to  purchase  his  shares  and  this  action  was  begun,  the  defendant  John 
G.  Elbs,  who  was  president  of  the  company,  called  a  meeting  of  the 
directors  and  made  provision  for  an  immediate  public  sale  of  the  as- 
sets of  the  corporation,  which  is  advertised  to  take  place  on  the  17th 
of  January. 

I  am  satisfied  from  the  complaint  and  the  affidavits  presented  upon 
this  motion  that  there  are  a  number  of  claims  against  the' defendant 
John  G,  Eib3  in  favor  of  the.corporation  which  plaintiff  is  entitled  to 
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have  enforced  for  his  benefit,  if  he  is  entitled  to  hold  his  shares  and 
receive  his  distributive  share  of  the  assets  as  a  stockholder,  and  the 
proper  enforcement  and  collection  of  these  claims  will  materially  in- 
crease the  amount  to  be  received  by  the  plaintiff  as  a  stockholder.  If 
the  sale  which  is  advertised  to  take  place  on  the  17th  is  allowed  to  pro- 
ceed; it  will  be  conducted  by  the  defendant  John  G.  Elbs  and  these 
^  disputed  claims  will  be  disposed  of  with  the  other  assets,  and,  as 
disputed  claims,  they  will  not  be  salable  at  their  fair  value.  It  will  be 
for  the  interest  of  the  defendant  Tohn  G.  Elbs  at  the  sale  to  acquire 
the  assets  for  himself  to  continue  the  business  at  as  low  a  price  as  pos- 
sible ;  hence,  he  is  not  in  a  position  to  act  impartially  as  a  trustee  for 
the  benefit  of  the  plaintiff  as  a  stockholder. 

I  am  not  satisfied  from  the  affidavits  that  the  defendant  John  G. 
Elbs  has  such  a  clear  contract  right  to  compel  plaintiff  to  sell  his  shares 
as  that  I  should  dispose  of  this  motion  upon  that  theory,  but  the  con- 
troversy is  such  a  genuine  one  upon  this  question  that  plaintiff's  right 
should  be  protected,  in  case  it  is  ultimately  held  that  he  is  not  bound 
by  the  alleged  contract  to  dispose  of  his  shares,  but  is  entitled  to  all  the 
rights  of  a  stockholder  in  the  assets  of  the  company.  That  protection 
cannot  be  given  in  any  other  way,  it  seems  to  me,  than  by  appointing  a 
receiver  of  these  assets,  to  the  end  that  any  sale  which  takes  place 
shall  be  made  to  produce  the  full  value  of  the  assets,  so  far  as  may 
be,  for  distribution  among  the  stockholders. 

It  is  objected  by  the  defendants  that  the  court  is  without  power  to 
appoint  a  receiver  under  these  circumstances,  because  the  statute  pro- 
viding for  voluntai^  dissolution  of  a  corporation  vests  the  assets  of  the 
corporation  upon  diss<dution  in  the  directors  as  trustees,  and  makes  no 
provision  for  a  receiver.  The  objection  would  be  a  g^ood  one,  if  the 
application  for  the  appointment  of  a  receiver  was  made  in  or  as  a 
part  of  the  dissolution  proceedings,  but  the  application  here  is  made  in 
an  action  brought  in  this  court  in  equity  for  the  express  purpose  of 
taking  charge  of  these  assets  and  administering  them  in  the  interest  of 
their  owners,  on  the  ground  that  the  directors  are  not  in  a  position  to 
act  as  impartial  trustees  of  these  assets  on  account  of  their  conflicting 
personal  interests,  and  it  certainly  does  not  need  the  citation  of  au- 
thority to  show  that  a  court  of  equity  has  jurisdiction  to  appoint  a  re- 
ceiver of  property  so  situated  by  virtue  of  its  inherent  power.  It 
would  not,  I  think,  be  a  receiver  of  the  corporation,  for  that  is  extinct 
except  as  the  statute  has  otherwise  provided  for  the  benefit  of  cred- 
itors, but  it  would  be  a  receiver  of  the  assets  formerly  owned  by  the 
corporation  and  now  in  the  custody  of  its  directors  as  trustees. 

As  incident  to  this  receivership,  plaintiff  is  entitled  to  an  injunction 
restraining  thie  defendants  from  interfering  with  these  assets  or  pro- 
ceeding with  the  sale,  the  form  of  which  will  be  settled  in  the  order 
to  be  made. 
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FBOPLS  ex  rel.  CANTON  BRIDGE  CO.  T.  BOARD  OF  TOWN  AUDITOBS 
OP  TOWN  OF  HOKICON,  WARREN  OOUNTT. 

(Sapreme  Gonrt,  Ai^llate  Division,  Third  Department   Decembw  SO, 

1.  Bbidobs  ({  10*)— EsTABusHicsiiT  BT  PvBXJO  AuTHOBmcs— OoirxBiBimoir  TO 

ExPEwsEB— "Jointly  Ijable." 

Under  Highway  Law  (Laws  1890,  p.  1201,  c  G68)  |  130,  as  amended  by 
Laws  18%,  p.  285,  c.  416,  providing  fbat.  when  public  free  bridges  are  con- 
structed over  streams  forming  tiie  boundary  lines  of  towns,  such  towns 
shall  be  "Jointly  liable"  to  pay  the  expenses  of  construction,  the  expense 
most  be  divided  eqnally  between  the  towns. 

[Ed.  Nota — For  other  cases,  see  Bridges,  Cent  I^lg.  i  22;  Dec.  Dig.  { 
10.* 

For  other  deflnltloiis,  see  Words  and  Phrases,  vol.  4,  p.  8819 ;  toL  8,  p. 
7695.] 

2.  Bbidoes  (S  8*)— Estabushunt  bt  Public  Authobitixs— Contbibvkioii  to 

Expenses— CEBTtoBABi  to  Review  Action. 

Highway  Law  (Laws  1880,  p.  1179.  c.  568)  |  10.  as  amended  hy  Laws 
1885,  p^  406,  c.  606,  provides  that,  if  any  brld^  tOiall  become  unsafe,  the 
commissioner  of  highways  may,  with  the  consent  of  the  town  boaid,  cause 
the  same  to  be  Immediately  rebuilt.  Section  130  (page  1201).  as  amended 
by  Laws  1895.  p.  266,  c.  416,  provides  that,  when  public  free  bridges  are 
constructed  over  streams  forming  the  boundary  lines  of  towns,  such  towns 
shall  be  jointly  liable  to  pay  the  expenses  of  such  construction.  Section 
184  (page  1202)  provides  that,  whenever  two  or  more  towns  shall  be  liable 
to  make  or  maintain  any  bridge,  the  same  shall  be  built  and  maintained 
at  the  ^pense  of  such  towns,  without  reference  to  the  town  lines,  and  that 
the  conunlBslonera  of  hl^ways  of  all  the  towns,  or  one  or  more  of  m.€b 
towns,  the  others  refnsli^  to  act,  may  enter  Into  a  Joint  contract  Unr 
making  and  repairing  such  bridge.  Section  136  (page  1202)  providea  that 
if  the  commlardoners  of  highways  of  either  of  such  towns,  after  a  notice 
in  writing  from  the  commissioner  of  highways  of  any  other  of  such  towns, 
shall  not  within  20  days  consent  In  writing  to  build  or  repair  any  such 
bridge,  the  commissioners  giving  sodi  notice  may  mnke  or  repair  such 
bridge,  and  maintain  an  action  against  the  town  whose  commissioners 
neglect  or  refuse  to  Join  in  such  making  or  repairing.  The  commissioner 
of  bi^waya  of  a  town  J<^ntly  liable  with  anothw  town  for  the  mainte- 
nance of  a  bridge  gave  notice  under  section  136  to  the  commissioner  of 
the  other  town  that  the  bridge  was  out  of  repair,  and  after  examination 
of  the  bridge  the  town  boards  of  both  towns  voted  to  rebuild  the  bridge, 
and  the  commissioners  of  the  two  towns  let  the  contract,  and  the  brid^ 
was  constructed  and  accepted  by  the  commissioners,  and  was  opened  to 
public  trav^  In  1809  and  continuously  used  thereafter.  Held,  that  one  of 
the  towns  was  liable  for  one-half  of  the  expense  of  building  the  bridge, 
though  only  a  majority  of  its  town  board  agreed  to  Its  construction*  and, 
no  steps  having  been  taken  to  review  the  action  of  the  town  boards  or  their 
pow»  to  act,  tbelr  action  la  not  rabject  to  review  in  certiorari  proceedings 
to  oHnpel  the  allowance  of  the  claim  for  one-half  the  expense  of  ballding 
the  bridge. 

lEd,  Note.— For  other  cases,  see  Bridges,  Ceat  Dig.  SI  11.  ID;  Dec  Dig. 
IS.*] 

8.  Bbidoes  (f  5*)— Statutobt  Pbovisions— Bepbai.  bt  IiiFLicATzoir. 

Highway  Law  (Laws  1880.  v- 1302,  c  56^  f  184.  provides  that,  whenever 
two  or  more  towns  shall  be  liable  to  construct  any  bridge,  the  same  shall 
be  built  at  the  expenee  of  such  towns  without  reference  to  the  town  line, 
and  that  the  commissioners  of  hlg^weys  of  all  the  towns,  or  of  one  or  more 
of  such  towns,  the  others  refusing  to  act,  may  enter  into  a  Joint  contract 
for  makii^  su<A  bridge.  Sectlim  135  (page  1202)  provides  that  If  the  com- 
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nUasloiien  of  hlgftwaTs  of  either  of  mdi  towns,  after  notice  In  writing- 
frcHD  the  commissioner  of  highways  ta  any  other  of  svch  towns,  shall  not 
within  20  days  give  their  c(msent  In  writing  to  batld  any  snch  bridge^  the 
commlBSi oners  ^Tlog  sodi  notice  may  make  such  brlds^  and  then  main- 
tain an  action  against  the  town  whose  commissioners  neglected  or  refused 
to  make  such  bridge,  and  recorer  from  euch  town  as  much  as  U  would  be 
liable  to  contribate  to  the  making  of  such  bridge.  County  Law  (Laws 
1S92,  p.  1761,  c  683)  {  68,  entitled  "Bridges  OTer  County  Lines,"  was  a 
re^nactment  of  Laws  1875,  p.  507,  c.  482,  S  1,  subd.  4,  which  provided  that 
the  board  may  apportion  the  expense  of  the  construction  of  a  public  bridge- 
over  a  stream  forming  the  boundary  lines  of  coontles  between  the  towns 
at  such  point.  Othw  sections  of  the  county  law.  In  which  said  section  68- 
Is  found,  relate  niore  partlcnlarly  to  bridges  Intersecting  county  lines,  and 
the  building  of  a  bridge  between  two  towns  in  the  same  county  Is  fully 
provided  for  In  the  highway  law.  Held,  that  County  Law,  |  68t  did  not 
r^ieal  or  destroy  the  effect  of  Highway  Law,  ||  134, 135. 

[Ed.  Note^For  other  cases^  see  Bridges,  Osnt  Dig.  |  5;  Dec.  Dig.  |  6.*] 

Cochrane,  J.,  dissenting. 

Certiorari  the  People  of  the  State  of  New  York,  on  relation  of 
the  Canton  Bridge  Company,  to  compel  the  Board  of  Town  Auditors 
of  the  Town  of  Horicon,  Warren  County,  to  reverse  its  decision  not 
to  allow  relator's  claim.  The  action  of  defendants  reversed,  and  the 
matter  remanded  to  them,  with  direction  to  audit  and  allow  relator's 
claim. 

Certiorari  lamed  out  of  the^upreme  Court,  and  attested  on  the  5th  day  of 
October,  1003,  directed  to  the  board  of  town  auditors  of  the  town  of  Horicon, 
Warren  county,  and  to  the  several  persons  and  officers  composing  eald  board, 
commanding  them  to  certify  and  return  to  the  clerk  of  the  county  of  Warren 
all  and  singular  the  proceedings  of  the  said  board  in  relation  to  the  disallow- 
ance and  rejection  of  the  claim  of  the  relator.  The  claim  of  the  relator,  re- 
jected \JY  the  defendants,  Is  for  one-half  the  contract  price  of  a  new  Iron  bridge 
constructed  by  the  relator  over  the  Schroon  river,  connecting  the  towns  of 
CheetCT  and  Horicon,  amounting  to  the  sum  of  $2,115.21.  and  the  Interest  there- 
on. No  quMtion  has  l>een  made  as  to  the  amount  of  tlie  claim.  'For  25  years 
and  upwards  prior  to  October,  1898,  there  had  existed  a  public  free  wooden 
bridge  crossing  Schroon  river  at  the  outlet  of  Schroon  lake,  which  bridge  con- 
nected a  public  highway  leading  up  to  the  same  In  the  town  of  Chester  with  a 
like  public  highway  leading  up  to  it  in  the  town  of  Horicon.  The  bridge  bad' 
been  up  and  maintained  at  the  Joint  expense  of  both  towns.  The  bridge 
rested  upon  six  or  seven  ^en,  the  superstmcture  of  which  was  supported  by 
needle  beams  at  at>ont  12  feet  distance  from  each  other.  In  that  month  one- 
of  the  needle  beams  of  the  bridge  suddenly  fell,  precipitating  into  the  river 
one  William  O'Neill  and  his  team  of  horses  while  they  were  crossing  the 
bridge,  and  he  sustained  Injury  and  damage,  for  which  be  presented  a  claim 
to  these  two  towns,  which  was  settled  by  each  town  paying  one-half  of  the- 
same.  On  the  Slst  day  of  October,  1898,  Atwood  Carpenter,  who  was  then 
the  sole  ccmimissloner  of  highways  of  the  town  of  Chester,  made  an  examina- 
tion of  the  bridge,  and  served  upon  Seth  H.  Nichols,  the  sole  commissioner  of 
highways  of  the  town  of  Horicon,  a  notice  that  the  bridge  had  partly  fallen 
down,  that  the  whole  thereof  was  In  a  decayed,  dangerous,  and  defective  con- 
dition, and  wholly  unsafe  for  public  trav^,  and  it  was  absolutely  necessary 
that  a  new  hri^  be  hnllt  In  place  thereof,  and  reiiuested  the  latter  to  Johi 
in  the  constmctlon  of  such  bridge  at  the  Joint  expense  of  the  two  towns,  and. 
in  case  of  bis  faUure  to  consent  thereto  he,  as  commissioner  of  highways  of 
the  town  of  caiester,  would  proceed  to  construct  such  bridge  pursuant  to  law. 
After  the  service  of  this  notice,  and  on  the  let  day  of  November,  1696,  the  com- 
missioner of  highways  and  town  board  of  each  town  made  an  examination  of 
the  bridge  in  question.  O^e  town  board  of  tlie  town  of  Horicon  voted  three  to 
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two,  and  the  town  traard  of  the  town  of  Chester  voted  nnanlmonslj,  tbat  the 
bridge  should  be  rebuilt  by  an  Iron  bridge.  The  town  board  of  the  town  of 
Horicon,  by  a  rote  of  three  to  two,  passed  a  resolution  reciting  that  the  bri^ 
had  become  damaged  so  that  it  was  in  an  unsafe  and  dangerous  condition, 
nud  consenting  that  its  commlRsloner  of  highways,  In  conjunction  with  the 
commissioner  of  highways  of  the  town  of  Chester,  should  cause  the  said  bridge 
to  be  Immediately  rebuilt  according  to  law.  The  town  board  of  the  town  of 
Chester  voted  unanimously,  authorizing  Its  commissioner  of  highways,  in  con- 
junction with  the  commlsBl<mer  of  highways  of  the  town  of  Ilorlcoo,  to  "im- 
tnediately  build  a  new  Iron  bridge  to  take  the  place  of  the  said  wooden  bridge, 
which  has  lately  fallen  down  and  become  defective  and  unsafe  for  public 
travel."  The  commissioner  of  highways  of  the  town  of  Horicon,  after  his  town 
board  bad  authorized  the  ballding  of  said  new  bridge,  served  his  written  con- 
sent on  the  commissioner  of  highways  of  the  town  of  Chester  to  join  with  said 
town  in  the  building  thereof.  Thereafter  the  commissioners  of  highways  of 
the  two  towns,  acting  together,  advertised  for  and  received  sealed  bids  for  tbe 
building  of  said  bridge,  and  received  several  different  bids  from  dlfferrat 
bridge  companies  therefor.  Tbe  bid  of  tbe  relator  was  the  lowest  received  by 
them,  and  on  the  28th  day  of  November,  1888,  the  two  cominlssioners  ent«^ 
into  a  written  contract  with  the  relator  to  furnish  and  erect  the  iron  bridge 
and  Buperstructare  for  said  bridge  at  the  agreed  price  of  $4,200.  Tbe  relator 
proceeded  to  bnild  and  complete  the  bridge  pursuant  to  the  terms  of  snch  con- 
tract, and  the  same  was  completed  and  accepted  by  the  commlssloners  of  bigb- 
ways  of  both  towns,  and  was  opened  to  public  travel  In  March,  1S99,  and 
thereafter  the  old  bridge  was  taken  down  and  carried  away,  and  the  new 
bridge  has  ever  since  been  used  by  tbe  citizens  of  both  towns  as  a  portion  of 
the  public  highway  connecting  the  highways  In  tbe  respective  towns  and  lead- 
ing thereto.  The  highway  commissioners  of  bo4b  towns  in  that  month  bad  a 
setllement  of  their  account  of  expenses  and  disbursementa  incurred  by  them  in 
the  bnllding  of  the  new  brld^,  together  with  the  snbatrncture  and  abutments 
thereof,  and  agreed  npon  the  amonnt  to  be  paid  by  each  town,  and  furnished 
and  flled  verlQed  statements  thereof  with  each  town,  showing  the  expenses 
thereof,  and  tlie  amount  to  be  paid  by  each  town.  Tbe  town  board  of  the  town 
of  Chester  thereupon  audited,  and  tbe  town  paid,  one-balf  of  the  total  cost: 
but  tbe  town  of  Horicon  never  paid  any  part  thereof.  The  town  board  of  the 
town  of  Horicon,  on  tbe  relator's  claim  being  presented  to  it  for  audit,  re- 
jected the  same  ui)on  the  merits,  t>ecause  tbe  same  was  not  a  legal  claim 
against  the  town.   The  relator  thereupon  sued  out  this  writ. 

Argued  before  SMITH,  P.  J.,  and  CHESTER.  COCHRANE, 

KELLOGG,  and  SEWELL,  JJ. 

John  H.  Cunningham,  for  relator. 
Kellogg  &  Barker,  for  defendants. 

CHESTER,  J.  The  defendants  seek  to  justify  their  rejection  of 
the  relator's  claim  upon  the  ground  that  the  construction  of  the  new 
■bridge  was  not  authorized  by  law.  Section  10  of  the  old  highway 
law  (Laws  1890,  p.  1179,  c.  568),  as  amended  by  Laws  1895,  p.  408, 
c.  606,  which  was  in  force  at  the  time  of  the  construction  of  this 
bridge,  related  to  extraordinary  repairs  of  highways  or  bridges  and 
provided  as  follows : 

*'If  any  highway  or  bridge  shall  at  any  time  be  damaged  or  destroyed  by  the 
elements  or  otherwise,  or  become  unsafe,  the  commissioner  of  highways  of  tbe 
town  in  which  such  highway  or  bridge  may  be  situated,  may,  with  the  consent 
of  the  town  board,  cause  the  same  to  be  Immediately  repaired  or  rebuilt,  al- 
though tbe  expenditure  of  money  required  may  exceed  the  sum  raised  for  such 
purposes  as  hereinbefore  provided;  and  tbe  commissioners  of  highways  shall 
present  the  proper  voucliers  for  the  expense  thereof  to  the  town  board,  at  thrir 
next  annual  meeting,  and  the  aama  shall  be  andlted  by  them  aDd  ortleeted  In 
the  same  manner  at  amounts  voted  at  town  meotlnga.** 
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Section  130  of  said  highway  law  (page  1201),  as  amended  by  Laws 
189d,  p.  265,  c.  416,  provided  that,  when  public  free  bridges  are  con- 
structed over  streams  forming  the  boundary  line  of  towns,  such  towns 
"shall  be  jointly  liable"  to  pay  the  expenses  of  such  construction.  This 
means  at  the  equal  expense  of  the  towns.   Lapham  v.  Rice,  55  N.  Y. 

Section  134  (page  1202)  of  said  highway  law,  which  relates  to 
joint  liabilities  of  towns,  and  their  joint  contracts,  provided  that: 

"Wbenever  an;  two  or  more  towns  shall  be  liable  to  make  or  maintain  any 
hrldge  or  bridges,  the  same  shall  be  built  and  maintained  at  the  Joint  expense 
of  such  towns,  without  reference  to  the  town  lines.  The  commlssionerB  of 
highways  of  all  the  towns  or  of  one  or  more  of  sach  towns,  the  others  refusing 
to  act,  may  enter  into  a  Joint  contract  for  making  and  repairing  such  bridge." 

Section  135  (page  1202)  of  said  highway  law,  with  reject  to  refusal 

to  repair,  provided  that : 

"If  the  commlaslonenB  of  highways  of  tither  of  snA  towns,  after  notice  In 
writing  from  the  commissioner  of  highways  of  any  other  of  uwib  town,  shall 
not  wlthlD  twoity  days  give  their  consent  in  writli^  to  buIM  or  repair  any  snch 
bridge,  and  shall  not  within  a  reasonable  time  thereafter  do  the  same,  the  com- 
missioners of  hlghwaya  giving  such  notice  may  make  or  repair  such  bridge, 
nod  then  maintain  an  action  in  the  name  of  the  town,  against  the  town  whose 
commissioners  n^lect  or  refuse  to  Join  in  such  making  or  retjatring.  and  in 
Huch  action  the  plaintiffs  shall  be  entitled  to  recover  so  much  from  the  de- 
fendant, as  the  town  would  be  liable  to  contribute  to  the  same,  together  with 
costs  and  interest" 

The  defendants  seek  the  benefit  of  the  rule  laid  down  by  us  in  a  num- 
ber of  recent  cases,  where  we  have  held  that  said  section  10  of  the  high- 
way law  does  not  authorize  the  rebuilding  of  a  bridge  which  has  be- 
come defective  by  ordinary  wear  and  tear  or  the  natural  decay  of  the 
materials  of  which  it  was  constructed,  at  a  cost  exceeding  the  moneys 
appropriated  for  highway  purposes,  and  that  it  only  authorizes  such 
construction  where  the  bridge  has  become  destroyed  by  some  emer- 
gency or  by  some  extraordinary  cause.  Livingston  v.  Stafford,  99 
App.  Div.  108,  91  N.  Y.  Supp.  172 ;  People  ex  rel.  Fellows  v.  Early, 
106  App.  Div.  269,  94  N.  Y.  Supp.  640 ;  People  ex  rel.  United  Con- 
struction Co.  V.  Voorhies,  114  App.  Div.  351,  99  N.  Y.  Supp.  918. 

The  Livingston  Case,  above  cited,  was  a  taxpayer's  action  brought 
to  restrain  the  construction  of  a  bridge  which  the  highway  commis- 
sioner determined  had  become  unsafe  from  natural  wear  and  decay, 
and  thereupon  had  obtained  the  consent  of  the  town  board  to  its  con- 
struction, and  had  entered  into  a  written  contract  therefor ;  the  Fel- 
lows Case  was  one  where  the  relator  sought  to  compel  the  town  board 
and  its  highway  commissioner  by  mandamus  to  build  a  bridge  that 
had  been  destroyed ;  and  the  United  Construction  Company  Case  was 
a  writ  of  certiorari  to  review  the  action  of  a  town  board  in  rejecting 
the  relator's  claim  for  damages  for  not  accepting  six  bridges  contracted 
for  by  the  commissioner  of  highways  with  the  consent  of  the  town 
board.  The  material  for  one  bridge  had  been  shipped  when  the  re- 
lator received  a  letter  from  the  supervisor,  sent  by  direction  of  the 
town  board,  refusing  to  accept  the  bridges  and  canceling  the  contract. 
In  the  first  two  cases  mentioned  the  question  of  liability  was  raised 
before  any  money  had  been  expended.  In  the  last  case,  while  the 
contract  had  been  entered  upon,  it  was  promptly  canceled  before  exe- 
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cution.  Besides  this,  there  was  an  element  of  bad  faith  on  the  part  of 
the  relator,  as  it  went  ahead  chargeable  with  knowledge  that  the  offi- 
cials of  the  town  with  whom  it  had  acted  had  no  lawftil  authority  to 
bind  the  town. 

These  cases,  therefore,  are  not  controlling  in  support  of  the  defend- 
ant's contention,  even  if  it  be  conceded  that  authority  for  the  con- 
struction of  the  bridge  in  question  is  to  be  found  in  said  section  10. 
These  cases,  moreover,  all  related  to  bridges  wholly  within  a  town, 
and  not  to  bridges  crossing  town  lines,  and  it  is  more  than  doubtful 
if  section  10  has  any  relation  to,  or  was  intended  to  apply  to,  a  bridge 
or  its  approaches  partly  in  two  towns. 

The  town  of  Chester  was  evidently  proceeding  under  sections  134 
and  135  of  the  highway  law,  above  referred  to,  and  was  putting  itself 
in  a  position  to  charge  one-half  of  the  expense  of  its  building  the  bridge 
upon  the  town  of  Horicon,  in  case  that  town  refused  to  join  therein. 
These  sections  seem  to  make  the  town  upon  which  the  notice  provided 
for  in  section  135  is  served  liable  for  its  part  of  the  expense  of  such 
a  bridge,  whether  the  town  has  funds  or  not  properly  applicable  for 
that  purpose,  and  may  make  it  liable  therefor  even  against  its  protest. 

In  the  case  under  review  there  is  nothing  impugning  the  good  faith 
either  of  the  relator,  the  commissioner  of  highways,  or  the  town  boards 
of  either  town.  So  far  as  appears,  the  contract  in  question  was  en- 
tered into  in  entire  good  faith  by  all  parties.  The  bridge  was  con- 
structed in  accordance  with  the  terms  of  the  contract,  it  was  accepted 
by  the  commissioners  of  highways  of  both  towns,  and  ever  since  its 
acceptance  has  been  in  constant  use  by  the  citizens  of  both  towns  and 
by  the  public  generally,  and  forms  a  part  of  one  continuous  highway 
partly  in  each  town.  It  was  a  part  of  a  much  traveled  highway  in  a 
much  patronized  summer  resort.  It  was  over  a  river  from  200  to  25& 
feet  wide,  which  could  not  be  crossed  by  teams  or  pedestrians  at  that 
point  without  a  bridge. 

The  members  of  the  town  board  of  each  town,  after  the  span  had 
fallen,  met  at  the  bridge  and  inspected  it,  and  each  passed  a  resolution 
reciting,  after  inspection,  that  it  was  in  an  unsafe  and  dangerous- 
condition,  and  directed  its  commissioner  of  highways,  in  conjunction 
with  the  commissioner  of  the  other  town,  to  cause  a  new  bridge  to  be 
built  immediately.  These  officers  evidently  acted  under  the  belief 
that  the  law  devolved  the  obligation  upon  the  two  towns  jointly  to- 
repair  or  rebuild  the  bridge.  They  determined  that  it  should  be  re- 
built. The  statute  (section  134)  gave  the  commissioners  of  highways 
power  to  enter  into  a  joint  contract  for  building  the  new  bridge,  and 
they  having  done  so,  and  having  acted  in  good  faith,  and  no  steps  hav- 
ing been  taken  to  review  or  question  their  action,  or  their  power  to  act, 
we  think,  under  the  circumstances  presented  here,  and  under  the  ati- 
thorities,  their  action  is  not  now  subject  to  review  or  question  in  this 
proceeding.  People  ex  rel.  Graham  v.  Studwell,  91  App.  Div.  469, 474,. 
86  N.  Y.  Supp.  967;  Covers  v.  Board  of  Supervisors,  65  App.  Div. 
40,  43,  67  N.  Y.  Supp.  27;  Hines  v.  City  of  Lockport,  50  N.  Y.  236  ^ 
People  ex  rel.  McCabe  v.  Matthies,  179  N.  Y.  242,  72  N.  E.  103. 

It  may  be,  in  view  of  the  fact  that  the  old  bridge  was  sufficiently- 
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repaired  at  small  cost  to  permit  of  its  bein^  used  during^  the  construe- 
tion  of  the  new  bridge  on  a  slightly  changed  location  at  one  end,  that 
the  town  authorities  erred  in  their  judgment  as  to  the  necessity  of  the 
new  bridge;  but,  if  they  did,  that  error  cannot  noV  be  corrected.  The 
defendants,  I  think,  are  not  now  in  a  position  to  test  that  question, 
or  to  deny  the  validity  of  the  contract  under  which  the  bridge  was 
built,  or  the  lawfulness  of  the  relator's  claim.  The  town  board  of  the 
town  of  Horicon,  after  inspecting  the  old  bridge  in  its  damaged  condi- 
tion, gave  their  consent  to  their  commissioner  of  highwaxs  to  join 
with  die  commissioner  of  highways  of  the  town  of  Chester  in  building 
the  new  bridge  at  the  joint  expense  of  the  two  towns.  Pursuant  to 
this  autfaori^  the  contract  was  made  and  the  bridge  built.  The  new 
bridge  was  then  open  to  public  use,  and  the  old  bridge  removed.  Dur- 
ing all  that  time,  and  down  to  the  time  the  relator  tried  to  enforce 
-collection  of  its  claim,  no  proceeding  or  action  was  brought  to  test  the 
necessity  for  the  new  bridge,  the  legality  of  the  acts  of  the  town  of!i- 
■cers  in  respect  to  the  matter  or  of  the  contract  under  which  it  was 
tmilt,  or  to  restrain  the  relator  and  these  commissioners  from  con- 
structing the  bridge.  It  is  now  too  late  to  raise  these  questions.  Peo- 
ple ex  rel.  Groton  Company  v.  Town  Board,  92  Hun,  585,  36  N.  Y. 
Supp.  1068, 

The  defendants  further  urge  that  no  part  of  the  bridge  in  question  is 
in  the  town  of  Horicon ;  their  claim  being  that  the  east  bank  of  the 
Schroon  river,  rather  than  its  center,  is  the  town  line.  We  think  it 
is  unnecessary  to  determine  this  question,  as  it  appears  clearly  that 
•one  of  its  approaches  is  in  each  town.  It  also  appears  that  there  are 
two  other  bridges  crossing  the  Schroon  river  between  these  towns, 
l>oth  of  which,  as  well  as  tne  bridge  in  question,  have  long  been  main- 
tained at  the  joint  expense  of  both  towns.  Under  section  134  of  the 
highway  law  I  think  it  is  unimportant,  on  the  question  of  joint  liability, 
■whether  the  town  line  was  in  the  center  of  the  stream  or  upon  its  east 
bank.  It  has  even  been  held,  under  a  statute  (Laws  1865,  p.  302,  c. 
180,  and  Laws  1866,  p.  196,  c.  106)  providing  that  a  bridge  between 
two  towns  should  be  kept  in  repair  at  an  equal  expense  to  each  town, 
that  the  approaches  to  the  bridge  were  a  part  thereof,  and  that  both 
towns  were  liable  for  the  maintenance  thereof.  Edwards  v.  Ford,  22 
App.  Div.  277,  47  N.  Y.  Supp.  995.  The  town  of  Horicon  has  even 
paid  one-half  of  the  expense  of  r^airing  one  of  the  approaches  to 
the  bridge  in  question,  incurred  the  following  year  after  it  was  optn. 
for  public  travel. 

I  think,  under  the  facts  presented  here,  the  town  of  Horicon  is  liable 
for  its  half  of  the  expense  of  the  bridge  under  the  contract  made  by  its 
•commissioner  of  highways  by  authority  of  the  majority  vote  of  its 
town  t>oard,  and  that  it  cannot  permit  its  officers  to  have  the  bridge 
-constructed  and  completed  pursuant  thereto,  and  reap  the  b.enefits,  past 
and  prospective,  of  the  structure,  without  paying  the  amount  it  con- 
tracted to  pay  therefor.  I  have  not  come  to  this  conclusion  without 
having  in  mind  section  68  of  the  county  law  (Laws  1892,  p.  1761,  c. 
686),  which  section  is  entitled  "Bridges  over  County  Lines."  That 
was  a  re-enactment,  with  some  change  in  verbiage,  of  subdivision  4,  § 
1,  c.  482,  p.  557,  of  the  Laws  of  1875,  which  provided  that  the  board 
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may  apportion  the  expense  of  the  construction  of  a  public  bridge  over 
a  stream,  forming  the  boundary  lines  of  counties,  between  the  towns 
at  such  point.  From  this  fact,  and  the  fact  that  the  building  of  a 
bridge  between  two'towns  in  the  same  county  is  fully  provided  for  in 
the  highway  law,  and  that  the  other  siections  of  article  4  of  the  county 
law,  in  which  said  section  68  is  found,  relate  more  particularly  to 
bridges  intersecting  the  county  line,  we  may  fairly  infer  that  those 
provisions  were  not  intended  to  repeal  or  destroy  the  effect  of  sections 
134  and  135  of  the  highway  law,  which  provide  tiie  manner  in  which 
bridges  snail  be  built  across  the  dividing  lines  of  towns  situated  in  the 
same  county. 

The  determination  of  the  defendants  should  therefore  be  reversed, 
with  $50  costs  and  disbursements  to  the  relator,  and  the  matter  remit- 
ted to  the  town  board,  with  direction  to  audit  and  allow  the  relator's 
claim  at  the  amount  properly  due  therecflfi. 

JOHN  M.  KELLOGG,  J.  (concurring  in  result).  The  highway  law 
in  force  in  1898,  when  this  bridge  was  built,  at  section  130,  made  the 
towns  of  the  state  liable  to  pay  for  the  construction  and  repair  of  their 
free  bridges,  and  made  towns  liable  Jointly  for  the  construction  and 
repair  of  bridges  over  town  lines.  The  other  provisions  of  the  stat- 
utes relating  to  the  building  of  bridges  wholly  in  the  town  and  those 
over  the  line  of  adjoining  towns  must  not  be  confused,  as  they  repre- 
sent two  entirely  different  systems. 

With  reference  to  bridges  in  the  towns,  the  power  of  the  highway 
commissioners  is  found  in  subdivision  7  of  section  4  of  the  highway 
law  (chapter  568,  p.  1178,  Laws  of  1890),  and  is  confined  to  the  ex- 
penditure of  such  moneys  as  the  town  has  raised  and  collected  for  that 
purpose.  People  ex  rel.  Everett  v.  Board  of  Supervisors,  93  N.  Y. 
397.  The  other  subdivisions  of  that  section  of  the  statute  are  inter- 
preted as  defining  the  manner  in  which  the  commissioners  shall  apply 
such  moneys  to  the  highways  and  bridges  of  the  town.  Section  10  of 
the  highway  law,  entitled  "Repairs  of  Highways  and  Bridges,"  makes 
it  the  duty  of  the  commissioners,  in  the  cases  of  emergency  therein 
provided,  to  repair  or  build  the  bridge,  and  they  may  incur  an  obliga- 
tion therefor  which  must  be  met  by  the  town. 

The  bridge  in  question  is  not  governed  by  the  above  provisions,  but 
hy  section  134,  entitled  "Joint  Liability  of  Towns  and  Their  Joint 
Contracts,"  which  provides  that,  whenever  two  towns  shall  be  liable 
to  make  or  maintain  a  bridge,  it  shall  be  done  at  the  joint  expense  of 
the  towns  without  reference  to  town  lines,  and  continues: 

conunlBSloiiffls  of  highways  of  all  the  towns,  or  one  or  more  of  such 
towDB,  the  othen  refo^g  to  act,  may  enter  into  a  Joint  contract  for  making 
ai^  repairlnr  such  bridges.** 

This  section  charges  upon  the  onnmissioners  the  du^  to  build  the 
bridge,  and  upon  their  toums  obligation  to  pay  for  the  same.  The 
duty  of  the  commissioner  is  without  qualification,  and  it  is  immaterial 
whether  he  has  or  has  not  funds,  or  whether  the  electors  of  the  town 
approve  or  disapprove.  The  position  is  emphasized  by  the  provision 
of  section  135,  entitled  "Refusal  to  Repair,"  by  whidi  the  commis- 
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sioncrs  of  one  town  may  request  those  of  the  other  town  to  join  in 
building  or  repairing  such  a  bridge,  and,  if  they  do  not  consent  in 
writing  within  20  days,  the  commissioners  making  the  request  may 
build  or  repair  the  bridge,  and,  in  the  name  of  the  town,  sue  the  other 
town  for  its  share  of  the  cost. 

Section  136  (page  1202)  provides  that  three  freeholders  of  either 
town  may  apply  to  the  court  for  an  order  requiring  the  commissioners 
to  act  and  build  or  maintain  the  bridge,  and  each  town  is  liable  for 
its  share  of  the  cost  thereof.  Under  this  section  it  will  be  noted  that, 
if  the  officers  and  the  electors  of  both  towns  object  to  building  the 
bridge,  three  freeholders  may  force  upon  the  towns  the  building  of  the 
bridge  and  paying  therefor.  Section  142  (page  1203),  entitled  "Re- 
fusal to  Repair  Bridges,"  provides  that  when  such  a  bridge  becomes 
unsafe,  or  has  fallen  down,  or  is  destroyed  by  floods,  or  otherwise^  if 
the  town  after  notice  neglect  to  repair  or  rebuild  the  bri(^,  any  per- 
son or  corporation  may  do  the  same  and  charge  the  expense  thereof 
upon  the  towns. 

The  joint  liability  provided  for  by  the  statute  requires  each  town  to 
pay  one-half.  Lapham  v.  Rice,  55  N.  Y.  472.  Section  69  (page  1761) 
of  the  county  law,  entitled  "Authorizing  Towns  to  Borrow  Money," 
provides  that,  where  a  town  is  liable  for  building  a  bridge  in  the  town 
or  on  its  borders,  an  application  may  be  made  pursuant  to  a  vote  of 
the  electors  or  the  request  of  the  commissioners  of  highways  and 
town  board,  requesting  the  board  of  supervisors  to  permit  the  town  to 
borrow  money  therefor,  and  then  provides  that  if  tne  bridge  shall  be 
situated  in  two  or  more  towns  in  the  same  county  the  board  shall 
apportion  the  expense  among-  such  towns  in  such  proportion  as  shall  be 
just.  The  board  of  supervisors  in  such  case  is  without  power  to  act 
except  at  the  request  of  the  electors  or  of  the  commissioners  and  town 
board,  and  the  power  to  apportion  the  expense  between  two  towns  is 
an  incident,  and  accompanies  the  permission  of  the  town  to  borrow 
money.  In  this  case  no  such  request  was  made,  and  the  board  of 
supervisors  had  no  power  to  make  any  direction  as  to  the  payment, 
and  the  ordinary  rule  obtains  that  each  town  is  chargeable  with  one- 
half  the  expense.  We  may  assume  that,  in  case  the  expense  of  the 
bridge  is  so  large  that  it  is  necessary  for  either  town  to  borrow  money 
therefor,  it  is  deemed  a  sufficient  reason  to  permit  the  board  to  deter- 
mine in  what  proportion  the  towns  shall  bear  the  expense. 

Chapter  380,  p.  857,  of  the  Laws  of  1908,  entitled  "An  act  in  relation 
to  highways  and  bridges,  and  constituting  a  consolidation  of  the  high- 
way laws,  and  providing  for  a  state  de|»rtment  of  highways  and  for 
the  construction  and  maintenance  of  state  and  county  highways,"  is,  ' 
as  it  purports  to  be,  a  consolidation  of  the  highway  laws  then  exist- 
ing, and,  unless  it  clearly  appears  otherwise,  we  may  fairly  assume  its 
provisions  present  a  fair  legislative  construction  of  the  laws  thereto- 
fore existing.  At  section  254  (page  960)  we  find  a  substantial  re- 
enactment  of  section  134  of  the  prior  law,  except  that  after  declaring 
tiiat  stidi  bridges  shall  be  built  and  maintained  at  the  joint  expense  of 
such  towns,  without  reference  to  town  lines,  it  continues : 

"Bzc^  where  the  board  of  Buperrlaon  taai  otherwise  aroortioned  such 
expense  as  provided  by  section  97." 
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Section  97  (page  894)  is  a  substantial  re-enactment  of  section  69 
of  the  county  law.  It  does  not,  however,  permit  the  board  of  super- 
visors to  apportion  the  expenses,  except  upon  an  application  of  both 
towns.  The  law  of  1908  does  not,  therefore,  change  in  any  material 
respect  the  rule  laid  down  in  Lapbam  v.  Rice,  supra,  but  it  clearly  indi- 
cates the  continued  existence  of  that  rule.  We  are  therefore  safe  in 
saying  that  the  statutes  in  force  at  the  time  in  question  charged  the 
expense  of  constructing  this  bridge  one-half  upon  each  town,  unless 
in  an  application  to  the  board  of  supervisors  for  borrowing  money  the 
■  board  determines  that  the  expense  should  be  borne  in  different  propor- 
tions. The  general  views  of  the  statutes  here  suggested  are  in  har- 
mony with  Marshall  v.  Hayward,  74  App.  Div.  27,  77  N.  Y.  Supp.  57. 

Colby  V.  Town  of  Mt.  Morris,  114  App.  Div.  915, 100  N.  Y.  Supp. 
362,  is  not  an  authority  contrary  to  these  views.  The  bridge  there 
was  authorized  by  the  local  authorities  and  the  vote  of  the  two  towns, 
and  both  towns  applied  to  the  board  of  supervisors  for  permission  to 
build  the  bridge  and  bond  the  towns  therefor,  which  permission  was 
granted;  the  town  of  Mt.  Morris  being  permitted  to  issue  bonds  for 
^16,000  and  the  town  of  Leicester  $10,000.  The  plaintiff  brought  an 
action  in  equity  to  recover  the  contract  price  of  the  bridge.  The  court 
states: 

"The  oaly  contTOveray  being  the  proportion  which  each  town  HhODld  pay* 

The  decision  was : 

"Tbe  towns  having  by  tbeir  proper  ofDcers  applied  to  the  board  of  enper- 
Tlsors  for  leave  to  erect  the  bridge  and  to  borrow  the  money  therefor,  of 
-whidi  leave  they  have  availed  themsdves.  the  towns  are  coiududed  by  the 
amwrtlonment  ftf  expense  madft  by  the  board.** 

The  other  questions  discussed  were  not  in  the  case. 

Section  68  of  the  county  law,  entitled  "Bridges  over  County  Lines," 
evidently  was  intended  to  relate  to  sudt  bridges  and  none  others.  It 
apparently  contemplates  that  bridges  over  county  lines  may  in  some 
cases  be  chargeable  to  the  counties,  or  the  counties  and  towns,  and  in 
other  cases  to  the  towns,  and  it  uses  general  language,  so  as  to  cover 
all  such  cases.  When  we  consider  the  origin  and  the  place  of  this 
section  in  the  statute,  and  have  in  mind  that  the  highway  law  has  fully 
provided  for  bridges  over  the  lines  of  towns  in  the  same  county,  this 
section  may  be  fairly  confined  within  the  terms  of  its  caption  as  re- 
lating to  bridges  over  county  lines  only. 

Apparently  the  different  legislative  provisions  were  based  upon  the 
idea  that  there  are  liable  to  ht  difficulties  and  delays  in  the  construc- 
tion of  bridges  which  are  charged  upon  two  towns,  smd  the  Leg^ 
lature  charges  upon  the  proper  town  officers  the  absolute  duty  of  build- 
ing such  bridges.  It  is  not  contemplated  in  any  such  case  that  there 
shall  be  a  vote  of  the  people  upon  the  subject,  except  the  application 
to  borrow  money  must  be  made  either  upon  a  vote  of  a  town  meeting 
or  upon  the  written  request  of  the  commissioners  and  town  board. 
The  question  of  funds  is  not  material,  as  one  town  might  be  in  funds 
and  the  other  not ;  one  town  might  be  willing  to  bond  itself,  or  irate  a 
tax,  and  the  other  not   The  conimissi<mers  of  one  town  are  given 
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authority  to  compel  the  other  town  to  act,  and  the  want  of  funds,  or 
the  objection  of  the  electors  of  the  town  to  the  bridge,  is  no  defense. 
Neither  town  may  want  to  rebuild  or  maintain  the  bridge,-  the  electors 
and  the  commissioners  of  both  towns  may  be  opposed  to  it,  but  any 
three  freeholders  may  compel  them  to  act,  and  charge  the  expenses  up- 
on the  towns,  without  regard  to  whether  they  have  funds  in  hand. 
The  town  of  Horicon,  in  this  case,  was  forced  into  action  by  the 
notice  under  gection  135,  and,  rather  than  perriiit  the  other  town 
to  determine  every  question  with  reference  to  the  bridge,  it  properly 
joined  in  the  enterprise.  Whether  the  joint  action  of  the  officers  of 
the  two  towns  was  wise  or  unwise  we  cannot  say ;  but  they  were  au- 
thorized to  act,  they  built  the  bridge  without  objection,,  the  proceedings 
were  authorized  by  the  statute,  and  the  defendant  is  liable. 
I  therefore  concur  for  affirmance. 

SEWELL,  J.,  concurs  with  CHESTER  and  KELLOGG,  JJ. 
SMITH.  P.  J.,  not  voting. 

COCHRANE,  J.  (dissenting).  Judge  CHESTER  correctly  holds 
that  section  10  of  the  highway  law  has  no  application  to  this  case. 
This  is  true  for  two  reasons :  First,  because  that  section  by  its  terms 
applies  to  a  bridge  entirely  within  the  boundaries  of  a  town;  seomd, 
because  the  section  applies  only  in  case  of  a  crisis  or  emergency,  or 
sudden  destruction  or  damage  by  the  elements,  and  not  to  a  case  like 
this,  where  the  bridge  has  become  unsafe  merely  from  natural  wear 
and  use.  Livingston  v.  Staiford,  99  App.  Div.  108,  91  N.  Y.  Supp. 
173,  affirmed  on  the  opinions  of  the  Trial  Term  and  Appellate  Divi- 
sion 184  N.  Y.  536,  76  N.  E  1099.  This  bridge  in  question  had  become 
temporarily  unsafe  only  because  one  needle  beam  out  of  about  a  score 
in  number  fell.  This  was  readily  replaced,  and  the  bridge  continued 
to  be  used  for  about  six  months  thereafter,  and  until  the  new  bridge 
was  completed.  With  comparatively  little  expense  it  mi^ht  have  con- 
tinued in  use  much  longer.  At  any  rate  there  is  no  claim  made  that 
there  was  a  sudden  exigency,  requiring  expeditious  or  unusual  meth- 
ods, or  that  any  circumstance  existed  which  took  this  case  out  of  the 
usual  legal  rules  necessary  to  be  observed  in  the  construction  of  such 
a  bridge. 

I  must  protest,  however,  against  the  construction  which  is  beit^ 
()laced  on  the  provisions  of  the  highway  law  applicable  to  this  situa- 
tion, first,  because  I  believe  such  a  construction  clothes  highway  com- 
missioners with  extraordinary  and  even  dangerous  powers,  not  con- 
templated by  the  Legislature,  and  leads  to  inconsistent,  if  not  incongru- 
ous, results;  and,  second,  because  such  construction  plainly  ignores 
other  legislation  which  was  clearly  intended  to  supplement  the  pro- 
visions of  the  highway  law  and  to  make  a  well-balanced  and  orderly 
system  pertaining  to  the  construction  of  highway  bridges  in  and 
between  towns.  It  has  been  the  policy  of  the  law  to  restrict  the 
powers  of  highway  commissioners  in  respect  to  the  amount  of  money 
to  be  expended.  As  was  said  in  the  case  last  cited : 

"The  whole  trend  ot  leglalatloa  taai  been  towards  reatrlctlng  the  pow««  <tf 
highway  cwunlasioiiera  In  the  ocpendltare  ot  money  for  hl^way  pnxpoM 
wltbont  the  sanction  of  the  taxpayers.  *  •  *  A  cfKutmetlon  of  the  atatate 
120N.T.8.— 49 


Digitized  by  Google 


706 


UO  xraW  TOBK  SUPPLUIBNT. 


(Sup.CL 


which  would  pwmlt  the  highway  cranmlBBloneT  to  bnlld  a  new  bridge  in  place 
of  one  that  he  abonld  determine  unsafe  becauee  of  wear  and  decay  and  old 
age  would  be  cmitrary  to  the  Intent  of  the  law,  and  contrary  to  the  policy  of 
the  law,  which  permits  taxpayers  of  a  town  to  vote  upon  tiie  Imposition  of 
burdens  of  this  diaracter.  If  this  were  not  the  true  construction  of  the  law. 
It  would  glTe  most  extraordinary  powers  to  a  highway  commissioner  and  towu 
board,  and  there  would  scarcely  be  a  bridge  in  any  town  whidi  be  and  the 
town  board  coold  not  tear  down  and  construct  anew." 

The  above  language  had  reference  to  the  conduct  of  a  commissioner 
within  his  own  town.  But  it  is  now  gravely  proposed  that  in  a  matter 
involving  the  welfare  not  merely  of  one  but  of  two  or  more  towns  the 
bars  should  be  thrown  down,  all  restrictions  removed,  and  highway 
commissioners,  without  let  or  hindrance,  actuated  by  any  caprice  or 
erratic  mentality,  may  fasten  an  unlimited  indebtedness  upon  adjoin- 
ing towns.  According  to  the  logic  of  the  prevailing  opinion,  it  is  not 
necessary  that  they  should  even  have  the  omsent  or  co-operation  of 
their  town  boards ;  for  although  in  the  present  case  the  town  boards 
of  the  two  towns  did  assent  to  the  action  of  the  highway  commission- 
ers, such  action  on  their  part  was  a  nullity,  as  no  statute  is  referred  to, 
and  none  existed,  ^vit^  life  or  efficacy  to  their  action.  Furthermore, 
although  commissKmers  must  act  within  certain  well-defined  limits 
and  restrictions  in  matters  solely  pertaining  to  their  own  towns,  never- 
theless it  is  now  urged  that  in  the  larger  fields  of  operations  involving 
much  greater  expenditures  they  may  have  a  free  hand.  It  is  a  matter 
of  common  knowledge  that  some  of  the  largest  streams  constitute  the 
boundaries  of  towns  and  some  of  the  most  costly  bridges  span  such 
streams.  The  present  case  may  well  be  used  as  ah  illustration.  Here 
was  a  bridge  200  or  250  feet  in  length,  exclusive  of  its  approaches, 
and  involving  the  expenditure  of  thousands  of  dollars.  In  reference 
to  such  a  bridge  it  is  claimed  the  commissioners  may  involve  their 
towns  in  expenditures  without  limit,  although  in  respect  to  thti  a>n- 
struction  of  an  insignificant  bridge  within  the  boundaries  of  a  single 
town  the  same  commissioners  would  be  hedged  about  by  legislative 
checks  within  an  extremely  narrow  compass.  It  cannot  be  that  the 
Legfislature  intended  such  mconsistencies,  or  that  it  has  failed  to  pro- 
vide a  more  rational  or  sjmimetrical  system. 

The  statutes  are  not  in  such  a  hopeless  and  incomplete  condition. 
There  is  no  difficulty  in  answering  the  queries  above  suggested,  or  in 
dispelling  the  confusion  and  inconsistencies  which  must  otherwise 
exist,  if  we  approach  the  solution  of  the  problem  with  the  single  pur- 
pose of  ascertaining  the  true  condition  of  the  statutes  and  the  legis- 
lative purpose  as  therein  expressed,  regardless  of  the  consequences  to 
particular  litigants.  Undoubtedly,  if  a  bridge  crossing  town  bounda- 
ries can  be  constructed  with  funds  which  the  highway  commissioners 
of  either  or  both  towns  may  have  in  their  hands  and  at  their  disposal, 
such  commissioners  have  to  that  extent  exclusive  power  in  the  prem- 
ises, the  same  as  they  would  have  under  similar  circumstances  in 
respect  to  bridges  whdly  within  their  respective  towns.  That  is  what 
is  meant,  and  all  that  is  meant,  by  the  provision  in  section  134  of  the 
highway  law  that : 

"The  commissioners  of  highways  of  all  the  towns  or  of  <»ie  or  more  of  such 
towns,  the  others  r^uilng  to  act,  may  voter  Into  a  joint  ecmtract  tor  making 
and  repairing  such  bridges.*' 
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That  is  simply  the  power  which  is  analogous  to  the  power  of  a 
commissioner  to  repair  a  bridge  wholly  within  the  limits  of  his  town 
with  funds'  in  his  possession.  We  are  not  dealing,  however,  with  a 
case  where  the  commissioners  have  constructed  a  bridge  with  funds 
at  their  disposal.  But  the  case  presents  a  question  of  the  method  of 
procedure  when  the  two  towns  are  to  be  subjected  to  unlimited  in- 
debtedness. In  section  69  of  the  county  law,  which  was  several  times 
amended,  but  as  it  stood  at  the  time  this  bridge  was  constructed  in  the 
year  1898,  it  was  provided  as  follows : 

"The  board  [of  superrlsors]  may,  upon  the  application  of  any  town  liable 
or  to  be  made  liable  to  taxation.  In  whole  or  In  part,  for  constructing,  balldlng,* 
repairing  m  discontlnolng  any  highway  or  bridge  therein  or  upon  its  borders, 
pursuant  to  a  vote  of  a  majorltr  of  the  electors  of  any  audi  town,  at  an  annual 
town  naeOng,  or  special  town  meeting;  called  tor  that  porpoae,  or  upon  the 
written  Teqmrt  of  ttie  commtolMiera  ot  highways  and  town  board  of  such 
town,  or  towns,  authorise  such  town  or  towns  to  construct,  build,  repair,  or 
discontinue  such  highway  or  bridge,  and  to  borrow  such  sums  of  money  for 
and  on  the  credit  of  such  town  or  towns  as  may  be  necessary  for  that  pur- 
pose. *  *  *  If  such  highway  or  bridge  shall  be  situated  in  two  or  more 
towns  in  the  same  county,  the  board  shall  aM>ortlon  the  ezpoisea  among  such 
towns  In  such  proportltm  as  shall  be  jusL" 

That  section  does  not  repeal  or  modify  a  single  line  of  the  highway 
law.  It  supplement  that  act,  and  should  receive  appropriate  recogni- 
tion, instead  of  being  absolutely  ignored.  Other  provisions  of  the 
county  law  authorize  assistance  by  uie  board  of  supervisors,  in  its  dis- 
cretion, in  aid  of  towns  unduly  burdened  by  the  expenses  of  bridges: 
Sections  63,  64  (^age  1759).  It  thus  appears  that  the  town  board  has 
no  duty  or  function  to  perform  in  reference  to  authorizing,  raising, 
auditing,  or  paying  for  the  construction  of  such  a  bridge.  Its  duties 
begin  and  end  when  it  joins  with  the  commissioner  of  highways  in 
a  written  request  to  the  board  of  supervisors.  All  authority  then 
springs  from  the  latter  board.  The  town  board  was  without  jurisdic- 
tion in  this  case,  either  in  the  first  instance  to  authorize  this  ex- 
penditure, or  in  the  last  instance  to  audit  and  direct  its  payment.  The 
authority  should  have  come  from  the  board  of  supervisors  before  the 
indebtedness  was  incurred. 

Another  view  of  the  statutes  leads  to  the  same  conclusion  that  this 
indebtedness  was  not  legally  authorized  and  that  the  town  board  is 
without  jurisdiction  to  audit  the  claim.  I  doubt  whether,  under  the 
statutes  existing  at  the  time  this  bridge  was  constructed,  the  towns 
were  ipso  facto  equally  liable  for  the  expense  of  the  construction. 
The  expression  "joint  expense"  does  not  mean  "equal  expense."  It  is 
true  that  in  the  case  of  Lapham  v.  Rice,  55  N.  Y.  472,  and  perhaps  in 
other  cases,  it  has  been  held  that  the  expression  "joint  expense,"  as 
used  in  the  then  existing  statutes,  meant  "equal  expense."  But  in  the 
quarter  of  a  century  that  intervened  between  that  decision  and  the 
construction  of  the  bridge  in  question  the  highway  laws  experienced 
radical  changes.  As  was  said  in  the  case  of  People  ex  rel.  Root  v. 
Board  of  Supervisors  of  County  of  Steuben,  146  N.  Y.  107,  113,  40 
N.  E.  738,740: 

"The  highway  law  of  1890  consolidated  and  revised  the  prior  legislation  of 
the  state  upon  the  subject  of  highways.  It  was  not  strictly  a  consolidation  of 
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the  prior  Btatntes.  New  proTislons  Ingrafted  on  the  antecedoit  law  for 
the  purpose  of  Improving  the  highway  syBtem." 

The  court  in  Lapham  v.  Rice,  supra,  did  not  have  before  it  for  con- 
sideration the  following  statutory  provisions.  Secticm  69  of  the  coun- 
ty law  above  quoted  contains  this  provision : 

"If  such  hli^way  or  bridge  shall  be  situated  in  two  or  more  towns  In  the 
aame  county,  the  board  ehall  apportion  the  expenses  among  Bndx  towns  In  such 
proportions  as  shall  be  Jnst." 

In  a  note  to  this  section  contained  in  Birdsnre's  Third  Edition  of  the 
.Revised  Statutes,  published  in  1901,  it  is  said: 

"In  consolidating  and  slmplt^lng  the  former  prori^oiu  manr  dumges  have 

been  made." 

Returning  again  to  the  highway  law,  we  find  in  section  136  thereof 
that  in  case  the  commissioners  refuse  to  rebuild  the  bridge,  either  for 
want  of  funds  or  any  other  cause,  three  freeholders  may  apply  to  the 
Supreme  Court  for  an  order  requiring  them  to  build  the  same,  and 
that  the  court  after  an  investigation  "shall  make  an  order  thereon  as 
the  justice  of  the  case  shall  require,*'  and  that,  if  funds  "be  needed  by 
the  commissioners  to  carry  the  order  into  effect,  such  court  shall  speci- 
fy the  amount  of  money  required  for  that  purpose,  and  how  much 
thereof  shall  be  raised  in  each  town."  Section  137  then  provides  for 
a  similar  application  to  the  Supreme  Court  by  the  conunisstoner  of  one 
town  to  compel  co-operation  by  the  commissioner  of  the  other  town 
proving  refractory  or  obstinate.  The  expense  thus  directed  and  de- 
termined by  the  Supreme  Court  does  not  go  to  the  town  board  for 
audit  and  allowance,  but  under  section  139  of  the  highway  law  the 
commissioner  is  required  to  attach  to  a  copy  of  the  court's  order  an 
accurate  account  under  oath  of  what  he  has  done  and  deliver  it  to  the 
supervisor  of  his  town,  and  it  is  then  provided: 

"The  board  of  saperrlsors  at  their  annaal  meeting  shall  levy  a  tax  upon  each 
of  BUdi  towns,  when  In  the  same  county,  and  upon  the  appn^ate  town  when 
In  different  conntles,  for  Its  share  of  the  cost  of  bnlldli^,  rebuilding  or  repair- 
ing such  bridge,  after  deducting  all  payments  actually  made  by  the  commis- 
sioners thweon,  which  tax  Including  prior  paymoits,  shall  In  no  case  exceed 
the  amount  speclfled  In  tlie  order." 

Section  143  of  the  highway  law  contains  provisions  whereby,  if 
the  commissioners  of  highway  of  the  adjoining  towns  after  notice 
neglect  to  repair  or  to  build  the  bridge,  the  same  may  be  rebuilt  or 
repaired  by  any  person  or  corporation  under  certain  circumstanceSf 
and  that  the  eaq)ense  thereof — 

"shall  be  a  charge  on  such  adjoining  towns,  each  being  liable  for  its  Jnst  pro- 
portion ;  and  the  perscm  or  c(»poration  who  has  made  such  expenditure,  or 
shall  make  such  expenditure,  may  apply  to  the  Supreme  Court,  at  a  Special 
Term,  for  an  order  requiring  such  towns  severBlly  to  reimburse  sudi  expendi- 
tures, which  ai^ication  shall  be  made  by  serving  papers  upon  the  commis- 
sioners of  hlgliways  of  each  of  such  towns  at  least  eight  days ;  and  the  court 
may  grant  an  order  requiring  each  of  the  adjoining  towns  to  pay  Its  Just 
proportion  of  the  expenditure,  specifying  the  same;  and  tlie  commlssloDers 
of  highways  in  eadi  of  8u<9i  towns  shall  forthwith  serve  a  copy  of  such  ordw 
upon  the  supwTlsor  of  eadi  of  their  towns,  who  shall  present  tha  aame  to  the 
board  of  Buperrlsors,  at  their  n^  annual  meeting.  The  board  of  supemson 
shall  raiae  the  amount  charged  upon  each  town     the  order,  and  cause  the 
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same  to  be  collected  and  paid  to  8u<A  per8(niB  corporatltm  aa  Inconed  the 
CTpendltnre." 

The  statutes  thus  referred  to  point  to  two  conclusions :  First,  that 
town  boards  are  not  intrusted  with  the  power  to  authorize,  audit,  or 
direct  payment  of  such  expenditures,  but  that  such  power  is  carefully 

faarded,  and  vested  either  with  the  board  of  supervisors  or  with  the 
upreme  Court,  as  the  case  may  be,  to  be  determined  and  adjudged 
in  advance  of  the  expenditures,  and  that  the  channel  of  payment  is 
through  the  board  of  supervisors  to  raise  the  amount  by  charging  it 
upon  the  respective  towns,  and  that  the  town  boards  are  entirely  with- 
out power  or  responsibility  in  reference  thereto;  second,  that  the 
expense  is  not  an  equal  charge  upon  the  towns,  but  is  to  be  appor- 
tioned and  determined  in  advance  either  by  the  board  of  supervisors 
or  by  the  Supreme  Court.  And  of  course  it  is  self-evident  that  if  the 
Gcpense  is  not  an  equal  burden  upon  the  towns,  but  is  to  be  appor- 
timed  according  to  equitable  circumstances,  the  town  boards  have  no 
power  or  jurisdiction  in  reference  thereto.  The  record  in  this  case 
shows  the  justice  and  propriety  of  such  legislation.  The  town  of 
Chester  has  much  more  taxable  property  than  the  town  of  Horicon, 
and  in  addition  thereto  niakes  far  more  use  of  the  bridge  in  (question. 
Numerous  cases  exist  where  the  use  of  a  bridge  by  one  town  is  insig- 
nificant in  comparison  with  the  use  made  thereof  by  the  adjoining 
town. 

The  views  heretofore  expressed  have  already  received  judicial  sanc- 
tion in  the  case  of  Colby  v.  Town  of  Mt.  Morris,  100  N.  Y.  Supp.  862, 
which  case  was  unanimously  affirmed  in  the  Appellate  Division  on 
the  opinion  in  the  court  below  (114  App.  Div.  916),  and  by  the  Court  of 
Appeals  without  opinion  (191  N.  Y.  510,  84  N.  E.  1111).  The  decision 
about  to  be  made  herein  in  my  opinion  practically  overrules  that  case. 
It  was  there  expressly  held  that  the  commissioners,  if  in  funds,  might 
build  or  repair  the  bndge,  but,  if  not,  "then  the  authority  rests  entirely 
upon  the  board  of  supervisors  to  provide  for  the  construction  or  repair 
of  the  bridge,  and  authorize  the  town  or  towns  to  construct,  build,  or 
repair,  and  borrow  money  for  that  purpose."   It  was  further  stated : 

"There  la  no  prorJaion  of  the  statute  for  an  audit  by  the  joint  action  <tf  the 
town  boards  of  the  respective  towns  of  the  expense  of  building  a  bridge  over 
streams  between  towns.  •  •  •  The  towns  are  Jointly  liable.  Neither  is 
liable  for  the  whole  expense,  and  therefore  the  town  board  of  one  of  the  towns 
cannot  audit  a  claim  for  the  whole,  nor  can  the  town  board  of  one  of  the 
towns  audit  the  part  of  the  claim  which  It  should  pay.  The  action  of  the 
town  board  of  one  of  the  towns  could  not  bind  or  be  conclusive  upon  the  other. 
In  order  to  audit  the  claim  against  one  of  the  towns,  it  would  flrst  be  neces- 
sary to  apportion  the  expense  between  the  towns,  which  is  a  matter  wholly 
without  the  authority  and  jurisdiction  of  the  town  board.  •  *  *  The  stat- 
ute provides  that  fhe  towns  shall  be  liable  to  pay  their  Just  and  equitable 
share  of  the  expense  of  construction.  This  provision  of  the  statute  must  be 
read  into  the  contract  for  the  construction  of  the  bridge,  the  legal  effect  of 
which  Is  that  each  town  is  liable  only  for  Its  Just  and  equitable  proportion  or 
share  of  the  cost  of  construction,  and  this  must  necessarily  be  determined  In 
an  action  brought  to  recover  the  contract  price.  *  •  •  The  contention  of 
the  town  of  Leicester  is  that  each  town  should  pay  for  the  bridge  In  proiwrtlon 
to  the  equalized  valuation  as  fixed  and  determined  by  the  board  of  super- 
visors, and  the  town  of  Mt  Morris  that  each  town  should  pay  one-half  the 
cost  of  the  bridge.  It  is  urged  In  behalf  of  the  town  of  Mt  Morris  that  the 
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towns  having  ft  joint  contract  as  provided  by  section  184  of  the  highway  law. 
eadi  become  liable  to  pay  one-half  of  the  contract  price,  a  right  which  the 
board  of  Biipervisca*B  could  not  annul ;  that  'Joint  expenses,'  used  in  the  sec- 
tion of  the  highway  law,  means  that  the  expense  is  to  be  equally  divided — 
citing  Lapham  r.  Rice,  N.  Y.  472 ;  Spier  t.  Oom'r  of  Highway  ^np.)  3  N. 
Y.  Supp.  488  [50  Hon,  GOT\ ;  Day  t.  Day,  94  N.  T.  157.  These  cases  are  not 
applicable,  for  the  reason  that  the  connty  law  now  provides  that;  If  the  bridge 
be  situated  in  two  or  more  towns  In  the  same  connty,  the  hoard  <a  supervleon 
shall  ai^rtlon  the  expaise  among  mdi  towns  In  snch  jHroportUm  as  shall  be 
Just." 

Three  propositions  were  decided  in  that  case:  First.  That  the  an- 
thority  for  the  construction  of  a  bridge  where  the  commissioners  were 
not  in  funds  for  that  purpose  rested  entirely  with  the  board  of  super- 
visors. That  proposition  would,  of  course^  be  subject  to  the  power  of 
the  court  to  grant  the  authority  in  cases  falling  within  the  statutes 
above  quoted.  Second.  That  the  expense  of  such  construction  is  not 
an  equal  liability  upon  the  towns,  but  must  be  apportioned  between 
them.  Third.  That  the  town  board  is  without  jurisdiction  either  to 
authorize  the  expenditure  or  to  audit  the  same  after  it  has  been  duly 
authorized  by  the  board  of  supervisors.  Those  propositions  were 
directly  involved  in  the  determination  made  in  that  case.  The  question 
of  the  equal  liability  of  the  towns  was  one  of  the  questions  litigated 
and  determined,  and  if  the  town  board  had  possessed  jurisdiction  of 
the  claim  the  action  could  not  have  been  maintained  directly  against 
the  town. 

What  has  been  said  concerning  the  statutes,  of  course,  has  no  refer- 
ence to  the  present  highway  law.  By  chapter  330  of  the  Laws  of  190S 
the  highway  law  was  again  radically  amended  and  revised. 

The  good  faith  of  the  pai^icipants  in  this  unlawful  project  is  urged 
as  a  reason  why  the  town  should  pay  the  unlawful  claim.  I  challenge 
the  good  faith  of  the  officers  responsible  for  the  construction  of  this 
bridge.  By  a  bare  majority  the  town  board,  assuming  a  power  which 
they  did  not  possess,  gave  their  assent.  The  action  of  public  officers 
within  the  sphere  of  their  official  duties  is  presumed  to  have  been  in 
good  faith ;  but  no  such  presumption  clothes  them  when  they  overstep 
&ieir  prerogatives  and  act  without  even  the  color  of  authority.  The 
supervisor  of  this  town  repeatedly  and  vainly  protested  against  this 
expenditure  while  the  work  was  going  on,  on  the  ground  of  its  unlaw- 
fulness. The  highway  commissioner  made  a  personal  profit  out  of  the 
affair.  He  converted  his  official  action  into  a  source  of  individual  gain. 
His  claim  against  this  town  for  services  in  connection  with  the  con- 
struction of  this  bridge  awaits  the  result  of  this  action.  When  re- 
quested to  cease  such  services,  he  stated  that  he  had  been  employed  by 
the  town  of  Chester,  and  would  look  to  that  town  for  his  compensa- 
tion, if  the  town  of  Horicon  declined  payment.  His  official  judgment 
was  certainly  stimulated,  if  not  obscured,  by  the  expectation  of  per- 
sonal profit,  and  the  decision  of  this  court  justifies  such  expectation. 

Hie  evidence  shows  that  this  bridge  could,  for  the  trifling  expendi- 
ture of  $40,  tmve  been  placed  in  good  repair  for  years  to  ccane.  I 
cannot  refrain  in  this  connection,  even  at  the  risk  of  prolixity,  from 
here  quoting  what  was  said  by  the  court  at  Trial  Term  in  its  opinion 
in  the  case  of  Livingston  v.  Stafford,  supra.  My  excuse  for  doing  so 
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is  that  such  opinion  received  the  indorsement  of  the  court  of  last  re- 
sort, because  the  affirmance  1^  that  court  was  upon  the  opinion  both 
of  the  Trial  Term  and  Appellate  Division : 

"Town  officers  are  not  (dtosen  always  from  the  most  IntelllgeDt,  expert,  and 
honest  class  of  men ;  neither  are  they  always  deaf  to  the  solicitations  of  smooth 
bridge  company  agmts,  ceas^essly  traTellng  the  bli^ways  and  monntaln  roads 
of  Interior,  thinly  inbabitad  towns,  with  ^es  rtiarp  to  see  extraordinary  neces- 
sities wbore  none  ex]att  lUways  in  pursuit  of  handsome  sales  to  easily  per^ 
soaded  officers,  while  never  too  stiflsh  to  ImperU  success.  Uany  a  town,  poor 
In  property  and  numbw  of  people,  commonly  has  within  lU  limits  from  20  to 
SO  bridges,  and  doubtless  slight  defects  and  need  for  improvement  can  be  seen 
in  every  one.  Is  it  possible  that  highway  commissioners  and  town  boaras. 
often  nontaxpaylng  officers,  because  of  such  slight  defects,  have  limitless  power 
to  replace  such  bridges  with  stone  arches  anft  steel  span  structures  at  enormous 
expoise,  to  be  paid  by  the  year's  tax,  when  the  taxpaying  voters  themselves 
are  restrained  In  power  and  cannot  voluntarily  tax  or  bond  themselves  and 
their  town  for  sodi  purposes,  exc^  to  a  limited  extent?  I  cannot  believe 
that  Uie  L^lalatnre  Intoided  to  confar  audi  poww  and  permit  thereby  the 
mlnons  conaequencea  which  might  follow." 

But  what  ia  the  relevancy  in  a  case  of  this  kind  of  the  question  of 
good  faith  on  the  part  of  those  responsible  for  this  bridge?  Why 
should  there  be  even  any  reference  to  that  questi<m?  In  the  impartial 
endeavor  to  properly  construe  these  statutes,  and  to  define  the  powers 
and  limitations  of  public  officers,  it  is  not  of  the  slightest  consequence 
that  they  may  have  acted  in  entire  good  faith,  or  that  Ais  relator,  hav- 
ing expended  its  money,  may  lose  its  claim,  no  matter  how  meritori- 
ous,, or  that  the  officers  of  the  town  of  Chester,  acting  with  ajual  dis- 
regard for  law  and  their  official  oaths  and  responsibilities,  have  paid 
one-half  of  the  unlawful  claim,  or  that  the  people  of  this  town,  in 
common  with  tiie  traveling  public  generally,  have  received  the  benefit 
of  this  bridge.  They  could  not  destroy  it,  or  well  refuse  to  travel  over 
it,  for  it  superseded  the  other  structure.  They  are  in  the  helpless 
condition  of  having  had  something  forced  upon  them  which  it  is  now 
said  has  benefited  them,  and  for  which  they  should  therefore  make 
compensation.  The  officers  of  a  town  are  not  its  agents,  and  no  ques- 
tion of  estoppel  arises. 

That  argument  was  used  in  the  recent  case  of  Niland  v.  Bowron, 
193  N.  Y.  180,  85  N.  £.  1013,  where  a  highway  commissioner  had,  as 
in  this  case,  in  excess  of  his  power  and  without  procuring  the  neces- 
sary authority  from  the  board  of  supervisors  under  said  section  69 
of  the  county  law,  contracted  for  the  construction  of  a  highway,  and 
the  town  board  passed  a  resolution  agreeing  to  pay  the  same,  but  sub- 
sequently rejected  the  bill  of  the  relator,  and  as  in  this  case,  so  there, 
the  argument  was  used  that,  even  if  the  action  of  the  ccnnmissioner 
was  illegal,  it  was  ratified  hy  the  resolution  of  the  town  board.  The 
court  said  in  reply  thereto: 

"The  answer  to  this  suggestion  Is  that  the  town  board  was  aa  powwleas  In 
the  pranlses  as  the  commissioner.  The  statute  limits  and  defines  the  powers 
and  duties  of  town  boards  quite  as  strictly  as  those  of  highway  nmmilssloDers, 
and  the  acts  of  either  in  excess  of  statutory  authority  are  equally  void.  Prior 
to  the  enactment  of  chapter  396,  Laws  1902,  wbtch  has  no  application  here,  a 
town  board  had  no  power  to  let  or  approve  contracta  In  relation  to  highways 
which  called  for  the  expenditure  of  more  money  tlian  was  raised  by  texation 
DOder  section  63,  exc^  in  the  case  of  emergencies  under  section  10,  or  acagt 
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as  provided  by  secUou  ^  of  the  coaDty  law  (Lftws  1892,  c  686).  Tbat  section 
of  the  county  law,  bo  far  as  material,  proTldes  tbat  upon  tbo  application  of  a 
majority  of  the  electofB  of  a  town,  or  the  hl^way  ccmunladonw  and  town 
board,  the  board  of  superrisors  may  authorize  the  conatrucdon  of  a  road  and 
the  borrowing  of  money  to  pay  therefor.  This  section  was  not  complied  with. 
The  town  board,  therefore,  had  In  the  first  Instance  no  power  to  enter  Into  this 
contract,  and  It  could  not  by  Its  subsequent  action  ratify  a  contract  which  nei- 
ther It  nor  the  highway  commissioner  had  the  power  to  make." 

It  is  suggested  by  Mr.  Justice  KELLOGG  that  section  69  of  the 
county  law  is  permissive  only,  and  that  its  purpose  is  to  permit  the 
town  to  borrow  money,  and  that,  inasmuch  as  the  present  claim  is  to 
be  raised  by  immediate  taxation,  it  has  no  application.  By  the  lan- 
guage of  the  act  it  is  not  restricted  merely  to  authority  for  borrowii^ 
money,  but  also  for  construction,  and  this  limited  view  of  the  statute 
seems  to  be  directly  contrary  to  the  views  expressed  in  Niland  v. 
Bowron,  193  N.  Y.  180,  85  N.  E.  1013,  supra;  for  in  that  case  the 
effort  was  to  require  payment  by  immediate  taxation,  but  the  court 
held,  as  I  understand  ^e  decision,  that  compliance  with  section  69  of 
the  county  law  was  nevertheless  essential,  unless  the  highway  commis- 
sioner had  in  his  hands  the  requisite  funds  for  the  proposed  ex- 
penditure. 

This  town,  in  common  with  other  municipalities,  should  be  protected 
against  an  effort,  by  subtle  and  specious  argument  that  it  has  been 
b«iefited,  to  fasten  upon  it  a  liability  which  never  had  any  legal  in- 
ception. The  town  board  which  rejected  this  claim  would  be  derelict 
in  its  duty  if  it  listened  to  such  arguments.  In  its  efforts  to  protect  its 
town  against  such  a  demand,  it  should  receive  the  commendation  which 
it  deserves. 

I  therefore  vote  to  sustsun  the  determination  of  the  town  board  now 
under  review. 


<M  Misc.  Bep.  684.) 

PEOPLE!  T.  HICHARDSON. 
(Sdinyler  Gounty  Oourt  October,  1909.) 
Inbubancb  <|  80*) — SoxJornNQ  lKBtriu.iioK  Without  CKB-nnoAn— TirDKir- 

JIERT— SUFPICIKNCT. 

Defendant  was  Indicted  under  Pen.  Code,  {  677c,  for  aoUdtlng  insurance 
as  agent  and  broker  of  a  designated  foreign  insurance  company  without 
having  procured  a  certificate  of  authority  from  the  superintendent  of  in- 
surance; he  not  being  an  agent  operating  solely  on  the  weekly  plan  of 
Insurance.  Held,  that  the  Indictment  was  defectlTe.  where  It  failed  to 
state  the  names  of  the  persons  from  whom  the  defendant  solicited  and 
procured  insurance,  or  that  tiietr  names  were  to  the  jury  unknown. 

[fid.  Note.-r-For  other  cases,  see  Insoraoc^  Cent  Dig.  S  35;  Dec  Dig. 
I  30.*] 

Thomas  A.  Richardson  was  indicted  for  soliciting  insurance  without 
obtaining  a  certificate  of  authority,  in  violation  of  Pen.  Code,  §  577c, 
and  demurred  to  the  indictment.  Demurrer  allowed. 

1  he  indictment  charges  that ; 

"The  said  Thomas  A.  Richardson  on  or  abont  tjie  1st  day  of  June,  1908.  at 
the  Tillage  of  Burdett.  town  of  Hector,  county  of  Schuyler  and  state  of  New 
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Tork,  with  force  and  arms,  wlllfally,  wnmgfnllr,  and  tinlawfully  did  act  as 
agent,  flubagent,  and  broker  of  the  Mutual  Beneflt  Association  of  Aiuerica, 
which  was  then  and  there  a  foreign  life  Insurance  corporation,  doing  business 
within  the  state  of  New  York,  and.  as  bu(Hi  agent,  subag^it,  and  broker,  did 
BOlldt  and  procure  applications  for  Insurance  for  said  corporation,  without 
first  procuring  a  certificate  of  authority  from  the  Superintendent  of  Insurance 
of  the  State  of  New  York,  the  said  Thomas  A.  Richardson  not  being  then  and 
there  an  agent  operating  soltiy  on  the  weekly  payment  i^an  of  luBorance^ 
against  the  statute  In  sacb  cases  made  and  prorlded  and  against  the  paaca 
of  the  peoE^  of  the  state  of  New  Tork  and  their  dignity." 

The  defendant  demurs  to  the  indictment  upon  the  grounds: 
First.  That  the  indictment  does  not  conform  substantially  to  the 
requirements  of  sections  275  and  276  of  the  Code  of  Criminal  Proce- 
dure^ in  that  it  does  not  contain  a  plain  and  concise  statement  of  the 
acts  constituting  the  crime. 

Second.  That  the  facts  stated  do  not  constitute  a  crime. 

George  M.  Velie,  Dist.  Atty.,  for  the  People, 
O.  P.  Hurd,  for  defendant. 

NYE,  J.  Subdivision  3  of  section  275  of  the  Code  of  Criminal 
Procedure  provides  that: 

**Tbe  indictment  must  contain  *  *  *  (2)  A  plain  and  c<mclse  state* 
meaat  of  the  act  constituting  the  crime,  without  nnneceasary  repetlticHL'* 

An  indictment  must  charge  both  the  crime  and  the  act  constituting 
it,  and  the  omission  of  either  is  fatal.  People  v.  Corbalis,  178  N.  Y, 
516,  71  N.  E.  106,  and  cases  there  cited. 

In  People  v.  Helmer,  154  N.  Y.  596,  49  N.  E.  249,  the  court  says : 

"The  purpose  of  an  Indictment  is  to  Identify  the  charge  against  a  defendant, 
so  that  his  coavlcti<m  or  acqnlttal  may  inure  to  his  mibsequait  protection,  and 
to  apprise  him  of  the  nature  and  ^ancter  of  the  offense  chained  uid  of  the 
&cts  whlA  may  be  proved,  so  as  to  enable  him  to  prepare  bli  defense." 

In  People  v.  Corbalis,  supra,  Judge  Parker  writing,  it  is  said : 

"These  decisions  establish  that  the  object  of  the  Legislature— in  requiring 
that  In  addition  to  charging  the  crime  the  indictment  must  contain  a  plain 
and  concise  statement  of  the  act  constituting  the  crime— Is  twofold:  First,  to 
enable  a  ^mdant  to  prepaxe  his  defense;  secimd,  to  prevent  a  second  in- 
dlctmait  for  the  same  offense." 

In  People  v.  Bums,  63  Hun,  274,  6  N.  Y.  Supp.  611  (cited  with  ap- 
proval in  People  v.  Stone,  86  Hun,  130,  32  N.  Y.  Supp.  519),  where 
there  was  an  indictment  for  selling  and  exposing  for  sale  impure  milk, 
it  was  held  that  it  was  essential  to  the  validity  of  such  an  indictment 
that  it  should  allege  to  whom  the  milk  was  sold  by  the  defendant,  or, 
if  the  purdiaser  was  unknown,  that  fact  should  be  allied  in  the  indict- 
ment. 

To  constitute  the  act  of  soliciting  and  procuring  applications  for  in- 
surance, there  must  have  been  some  person  or  persons  of  whom  the 
defendant  solicited  and  procured  applications;  and  the  defendant  is 
entitled  to  be  informed  by  the  indictment  who  such  person  or  persons 
are,  so  that  he  may  be  prepared  to  disprove  that  be  has  solicited  and 
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procured  applicati<Mis  of  such  person  or  persons  upon  the  trial,  if  he 
has  not  solicited  or  procured  applications  of  such  person  or  persons. 

The  omission  of  such  statement  in  the  indictment  constitutes  a  ma- 
terial defect,  as  without  it  the  defendant  would  be  liable  to  surprise 
upon  the  trial,  and  might  be  prejudiced  1^  such  omission.  This  defect 
must  be  regarded  matter  of  substance,  and  not  merely  of  form,  as  it 
is  the  right  of  the  defendant  to  be  informed,  not  merely  of  the  crime 
charged,  but  also  of  the  act  constituting  it.  People  v.  Dumar,  106  N. 
Y.  503,  13  N.  E.  325 ;  People  v.  Bums,  supra.  I  am  of  the  opinion 
that  the  indictment  is  fatally  defective  in  failing  to  allege  of  whom  the 
defendant  solicited  and  procured  applications  for  insurance,  or,  if  the 
information  as  to  that  could  not  be  obtained,  that  the  name  or  names 
of  the  person  or  persons  were  to  the  grand  jury  unknown. 

Demurrer  allowed. 

It  being  apparent  that  the  objection  upon  which  demurrer  is  allowed 
may  be  avoided  in  a  new  indictment,  I  direct  that  the  case  be  resub- 
mitted to  another  grand  jury. 


(04  Mtoc  Rep.  6S&) 

In  re  STILES. 
(Samite's  Gonrt,  Saratoga  Coanty.   October,  1909.) 

1.  INSANB  PEBSOHB  (|  76*) — NBCB8UBIE8— BOABD  OF  WiFB— HUBBARD'B  TJA- 

BILITT. 

An  agreement  by  a  wife  during  the  Incompetency  of  testator,  her  hus- 
band, to  pay  her  sister  for  board  famished,  was  an  agreement  by  the 
wife  to  pay  for  necessaries*  for  which  she  could  bind  her  hasband's  estate. 

[Ed.  Note. — ^For  oth^  cases,  see  Insane  Persona,  C&xt  Dig.  U  80,  128, 
129 ;  Dec.  Dig.  I  7Sw*] 

2.  EXECUTOBS  AND  AoiUinSTRATOBS  (|  206*) — GUIUS— ^RATUITOUB  SCBVICES. 

A  claim  for  care  of  testator's  wife  by  her  sister  could  not  be  aoatained 
against  testator's  estate,  In  the  absence  of  an  agreement  to  pay  therefor, 
where  the  circumstances  Indicated  that  the  serricea  were  Intended  at  the 
time  to  be  gratnltoas. 

[Ed.  Note. — For  other  cases,  see  Bcecutors  and  Admlnlstratois,  Cent 
Dig.  I  733 ;  Dec.  Dig.  S  206.*] 

8.  EXECCTOES  AND   ADUINISIBATOBB  Q  200*)  CLAIMB— CAEB  Of  BELATira— 

Relation  bt  Aitinitt. 

The  husband  of  a  sister  of  testator's  wife,  being  related  to  the  wife 
only  by  affinity,  would  not  be  presumed  to  have  Intended  to  famish  the 
wife  board  gratoItouBty,  and,  having  been  paid  for  h&c  board  «i  a  prior 
occasion,  was  entitled  to  the  allowance  of  a  claim  for  board,  subBeqnent- 
ly  fumlidied,  against  testator's  estate; 

[Ed.  Note.— Fra*  other  cases.  Bee  Skecntora  and  Administrators,  Ooit 
Dig.  I  733 ;  Dec.  Dig.  S  200.*] 

4.  EXECUTOBS   AND  ADmHISTBATOBS  (f  177*) — ^ALLOWANCE  10  WXDOW— Ex- 

EMFTioirs— Fuel  and  Pbovisions. 

Where  testator  was  not  possessed  of  fu^  and  prorlsiMiB  spedfled  by 
Code  ClT.  Proc.  (  2713,  snbd.  S,  to  be  Bet  off  to  the  widow  or  minor  c3illd 
or  children,  the  widow  Is  not  entitled  to  an  allowance  Qierefor  oat  of 
his  estate  and  money. 

[Ed.  Note. — For  other  cas^  see  Executors  and  AdmlnlstnitorBL  Gent 
Dig.  I  670:  Dec.  Dig.  }  177.*] 


•For  otbM  CSMS  Me  ume  tc^le  A  |  nuubbb  In  D«c.  ft  Am.  Dls*.  tWT  to  dsto.  *  R«'r  XndaxM 


Digitized  by  Google 


Sur.a.) 


IN  BE  BTILXS. 


716 


0.  DXECCTOBS  AKD  ADHIlflSTUTOU  d  178*)— AtLOWANCB  TO  WiDOW— FORTT 
DaTI'  SDRSnAKCS. 

Where  a  decedent  leaves  real  property  in  which  his  widow  Is  ratltied 
to  dower,  and  she  Is  therefore  entitled  to  40  days*  sustenance,  as  provided 
by  Real  Property  I<aw  (Consol.  Laws,  c.  60)  i  204,  she  may  be  allowed 
therefor,  Id  the  absence  of  other  proof  of  valne^  at  the  rate  paid  fbr  her 
board  daring  the  testator's  lifetime. 

[Ed.  Note.— For  other  cases,  see  Bsecntors  and  Admlnlatrators*  Cent 
Dig.  U  067,  668;  Dec.  Dig.  1  17&«3 

6.  WrLu  (%  821*) — Legacies— Charge  On  Land. 

Testator  bequeathed  to  his  wife  tbe  homestead  held  by  himself  aDd 
wife  as  tenants  by  the  entirety  and  the  household  furniture,  most  of 
which  would  have  been  set  off  to  bar  as  exempt.  He  thai  gave  two  pe- 
cuniary legacies  oot  of  the  residue,  and  In  the  third  clause  his  remain- 
ing cash  and  personal  property  to  his  widow.  In  the  fourth  dause  he 
devlBed  certain  spedfle  real  property  to  his  executor  In  trust,  to  pay  the 
income  to  his  wife  for  life,  and  at  her  death  to  distribute  the  proceeds  to 
his  heirs.  The  amount  of  testator's  personal  property  when  he  made  the 
will  was  not  shown,  but  it  appeared  that  less  than  two  years  thereafter, 
when  he  was  adjudged  a  lunatic,  he  had  enough  to  pay  the  legacies. 
Held,  that  an  intent  to  charge  the  legacies  on  the  ^)eclflc  property  left 
In  trust  for  his  wife  would  not  be  inferred. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec.  Dig.  {  821.*] 

Judicial  settlement  of  the  accounts  of  Jesse  Stiles,  as  executor  of 
the  will  of  Loring  F.  Freeman,  deceased.  Hearing  on  claims.  Dis- 
tribution decreed. 

C.  S.  &  C.  C.  Lester,  for  executor. 

Jenkins,  Kell(^  &  Barker,  for  Mary  Freeman  McGowan. 
John  H.  Barker,  special  guardian,  for  Hazel  McGowan. 
Salisbury  &  Rowe,  for  Martha  Freeman  and  Emeline  Ross. 

OSTRANDER.  S.  this  is  a  proceeding  for  the  judicial  settlement 
of  the  accounts  of  Jesse  Stiles,  as  executor  of  the  last  will  and  testa- 
ment of  Loring  F.  Freeman,  deceased.  Upon  this  accounting,  claims 
of  Emeline  Ross  and  John  B.  Snyder  against  the  estate  have  been, 
by  stipulation,  referred  for  determination  to  the  surrogate  and  will  be 
first  considered. 

Emdine  Ross  claims  $151 — $100  for  board  of  Mrs.  Freeman  from 
April  4,  1907,  to  August  27,  1907,  and  $51  for  care  of  Mrs.  Freeman 
from  August  18, 1904,  to  September  15, 1906. 

As  to  the  claim  for  board :  Mrs.  Ross  was  a  sister  of  Mrs.  Free- 
man, the  wife  of  testator,  and  it  is  claimed  by  the  executor  and  by 
counsel  for  Mary  McGowan  and  by  the  guardian  for  Hazel  McGowan 
that  there  was  no  implied  contract  to  pay  board  because  of  the  near 
relation  of  the  parties,  and,  moreover,  that  the  circumstances  shown 
rebutted  any  claim  of  intention  to  pay  for  such  board.  She  came  to 
Mrs.  Ross'  house  from  Snyder's.  April  4,  1907,  and  remained  until 
August  27,  1907.  But  she  testified  that  she  agreed  to  pay  Mrs.  Ross 
t5  per  week  for  her  board.  Mr.  Freeman  was  inc(»npetent,  and,  as 
no  provision  was  made  for  her  board,  I  think  it  was  a  necessity  for 
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which  could  bind  her  husband.  The  strict  language  of  her  testi- 
mony, viz. : 

"Q.  "Wliat  agreemait,  If  any,  was  there  betwem  yon  and  Mrs.  Boss  wltb 
reference  to  yonr  boarding  with  her?  I  refer  to  the  amount  yon  were  to  pay 
her  for  yonr  board.  A.  Agreed  to  pay  her  fS.  Q.  Five  dollan  a  we^?  A. 
Tea."  ^ 

— ^might,  under  some  circumstances,  fail  to  indicate  any  intent  to 
charge  the  husband's  estate ;  but,  as  Mrs.  Freeman  had  no  means  of 
her  own  and  was  unable  to  do  any  work  of  any  importance,  I  think 
we  must  infer  that  the  board  was  intended  to  be  furnished  upon  the 
credit  of  tiie  husband,  who  had  some  means.  From  April  4,  1907,  to 
August  18,  1907,  the  death  of  testator,  was  19^  weeks,  which,  at  $5 
per  week,  amounts  to  $97.50  for  whidi  Mrs.  Ross  should  have  a  te- 
covery. 

The  services,  upon  which  the  remaining  claim  of  Mrs.  Ross  for  S61 
for  care  of  Mrs.  Freeman  between  August  18,  1904,  and  September 
16,  1906,  is  founded,  were  not  rendered  upon  any  express  agreement 
to  pay  for  them.  And,  if  any  agreement  to  pay  could  be  implied,  in 
view  of  the  relationship  of  tlie  parties,  yet  it  is  evident  fnun  the  tes- 
timony of  Mrs.  Ross  that  they  were  rendered  without  any  intention 
to  charge  for  them.   She  says : 

"Q.  Yoo  didn't  expect  to  render  any  bill?  A.  I  didn't  expect  to  at  the 
time.  Q.  Yon  poformed  those  serrlceB  because  MrB..Freanan  was  your  sto- 
ter?  A.  Because  I  had  to.  Q.  'Why  did  you  have  to?  A.  Because  there 
wasn't  any  one  dse  to  do  It  or  any  one  Utat  coold  do  It  as  well  aa  I  coald. 
Q.  Yon  pei^ormed  them  tor  yonr  sister?  A.  I  did.  Q.  When  she  Mot  tor 
you?  A.  Yes." 

This  testimony,  in  connection  with  the  fact  that  no  claim  for  such 
services  was  ever  rendered  during  the  lifetime  of  the  deceased,  satis- 
fies me  that  the  services  were  intended  to  be  gratuitously  performed ; 
and  this  part  of  the  claim  of  Mrs.  Ross  is  disallowed. 

John  B.  Snyder  presents  a  claim  for  $41  for  board  of  Mrs.  Free- 
man between  February  7,  1907,  and  April  3,  1907.  Mrs.  Snyder  was 
Mrs.  Freeman's  sister.  The  claim  was  first  presented  as  Mrs.  Sny- 
der's, but  this  was  probably  due  to  a  misapprehension  as  to  who  was 
by  law  entitled  to  the  claim.  The  relationship  between  Mr.  Snyder, 
who  in  fact  furnished  the  board,  was  only  by  affinity,  and,  under  the 
doctrine  of  Gallaher  v.  Vought,  8  Hun,  87,  was  not  of  itself  sufficient 
to  repel  an  implication  of  agreement  to  pay  for  the  board.  There  was 
no  express  contract.  The  question  remains :  Was  the  board  furnish- 
ed with  intent  to  charge  for  it?  The  court  had  ordered  the  committee 
to  pay  Snyder  for  Mrs.  Freeman's  board  up  to  about  February  8,  1907, 
and  the  committee  had  done  so.  This  seems  to  negative  any  inten- 
tion to  furnish  her  with  board  gratuitously;  and,  as  there  is  no  dis- 
pute about  the  value  of  it,  the  daim  should  be  allowed. 

On  behalf  of  the  widow  it  is  claimed  that  no  exemption  has  been 
set  o£F  to  her,  and  that  an  allowance  should  be  made  to  her  upon  this 
accounting  for  $150  under  subdivision  5  of  section  2713  of  the  Code, 
and  for  60  days'  fuel  and  provisions  under  subdivision  3  of  said  sec- 
tion. She  is  undoubtedly  entitled  to  an  allowance  of  $150  under  sub- 
division 5,  subject  to  a  deduction  of  $50  which  appears  to  have  been 
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paid  to  her  by  the  executor,  and  which,  although  not  specifically  ap- 
plied to  said  allowance,  appears  by  general  consent  to  be  applicable 
thereto. 

As  to  the  allowance  for  fuel  and  provisions,  there  were  no  such  ar- 
ticles in  existence  at  Freeman's  death.  It  has  been  held  in  the  Sec- 
ond Department  that  in  such  case  the  widow  may  have  a  money  allow- 
ance in  lieu  of  the  fuel  and  provisions  specified.  Matter  of  Williams, 
31  App.  Div.  617,  52  N.  Y.  Supp.  700 ;  Matter  of  Hembury,  37  Misc. 
Rept  454,  75  N.  Y.  Supp.  933 ;  Matter  of  Hulse,  41  Misc.  Rep.  307, 
•84  N.  Y,  Supp.  230 ;  Matter  of  Bems,  62  Misc.  Rep.  426,  103  N.  Y. 
Supp.  167.  But  the  reasons  for  such  holding  are  not  satisfactory, 
and  to  follow  this  rule  would  work  endless  confusion,  and  the  applica- 
tion of  it  would  lead  to  as  many  diverse  rulings,  as  to  the  relief  to 
be  granted,  as  different  surrogates  might  think  fit,  instead  of  the  cer- 
tainty evidently  intended  in  the  statute.  I  concur  with  the  reasoning 
of  the  opinions  in:  Matter  of  Libolt,  102  App.  Div.  29,  92  K.  Y. 
Supp.  175 ;  Matter  of  Grifllith,  49  Misc.  Rep.  405,  100  N.  Y.  Supp. 
215;  Matter  of  Keough,  42  Misc.  Rep.  387,  86  N.  Y.  Supp.  807;  Mat- 
ter of  Sprague,  41  Misc.  Rep.  608,  85  N.  Y.  Supp.  303 ;  Matter  of  Per- 
ry, 38  Misc.  Rep.  167,  77  N.  Y.  Supp.  271 ;  Matter  of  Campbell,  48 
Misc.  Rep.  278,  96  N.  Y.  Supp.  768 ;  Matter  of  Baird,  126  App.  Div. 
439,  110  N.  Y.  Supp.  708.  And  I  do  not  think  the  surrogate  has  any 
jurisdictioa  to  make  a  money  allowance  in  place  of  fuel  and  provisions 
which  were  not  owned  by  the  testator  at  the  time  of  his  decease.  But 
the  decedent  left  realty  in  which  the  widow  had  a  dower  right,  and  she 
seems  to  be  entitled  to  40  days'  sustenance  under  the  provisions  of  sec- 
tion 204  of  tiie  Real  Property  Law  (Consol.  Laws,  c.  50). 

From  the  testimony  in  the  case  it  seems  that  she  had  been  receiv- 
ing board  and  care,  before  his  death,  for  $5  per  week,  and,  while 
there  is  no  other  specific  evidence  as  to  the  value  of  her  sustenance, 
I  think  that  stmi  would  not  be  an  unreasonable  allowance,  and  I  there- 
fore allow  the  widow  for  such  sustenance  $30. 

The  will  bears  date  October  16,  1903,  and  Freeman  died  August 
18,  1907.  -  The  house  in  which  he  resided  at  Gansevoort  was  held  by 
a  deed  standing  in  the  joint  names  of  himself  and  his  wife  and  is  con- 
ceded to  have  been  an  estate  by  the  entirety  which  went  by  operation 
of  law  to  his  widow,  or  his  descendants,  although  it  is  attempted  to 
be  devised  by  the  first  clause  of  his  will.  After  making  the  will  he 
became  incompetent,  and  a  committee  of  his  person  and  estate  was 
appointed.  At  the  time  of  his  death  his  committee  had  a  balance  of 
cash  in  his  hands  amounting  to  $266.48,  which  has  come  to  the  ex- 
ecutor, and  the  executor  has  also  received  the  proceeds  of  certain  old 
iron  which  was  sold  for  $5.40.  • 

The  deceased  also  held  title  to  a  house  and  lot  on  Geyser  avenue, 
in  or  near  the  village  of  Saratoga  Springs,  which  had  been  leased  in 
1901  to  one  Tolmie;  and  in  April,  1903,  there  had  been  a  further 
lease  of  said  property  to  said  Tolmie.  The  lease  reserved  rent  at  $48 
per  month  prior  to  May  1, 1907,  and  $50  per  month  thereafter.  There 
is  no  testimony  which  shows  how  much,  if  any,  rent  was  due  at  Free- 
man's death;  but  payments  of  rent  were  made  to  the  executor  by 


Digitized  by 


Google 


718 


laO  NBW  TORK  SUPPLBIIENT. 


(Sur.  Ct. 


Tolmic  to  the  amount  of  $295,  down  to  the  4th  day  of  November, 
1907.  At  that  time,  by  the  terms  of  the  lease,  only  $150  had  fallen 
due  since  the  death  of  Freeman.  There  is  no  claim  that  any  advance 
payments  of  rent  had  been  made  by  Tolmie,  and  I  think  that,  in  the 
absence  of  further  evidence,  the  presumpticm  must  be  that  the  amount 
thus  overpaid  was  for  application  for  rent  accrued  at  the  death  of 
Freeman,  thus  making  personalty  of  that  part  of  the  rent  accrued  at 
Freeman's  death,  namely,  $145,  and  making  the  whole  personalty 
which  has  come  to  the  executor's  hands  as  above  stated  $416.88.  - 

The  executor  collected  of  rent  upon  the  Geyser  avenue  property 
down  to  the  time  of  the  filing  of  the  account  $400,  and  has  since  col- 
lected $25.  Deducting  from  this  the  sum  of  $145,  which  I  have  con- 
cluded accrued  prior  to  Freeman's  death,  leaves  a  balance  of  $280. 

At  the  time  of  Freeman's  death,  the  Geyser  avenue  property  was 
subject  to  a  mortgage  for  $1,500  and  interest  thereon  at  6  per  cent, 
from  March  1,  1907.  The  executor  paid  interest  on  this  mortgage: 
August  28,  1907,  $45 ;  March  2,  1908,  $45.  Before  the  next  install- 
ment of  interest  fell  due,  the  house  on  the  property  burned.  On  June 
17,  1908,  the  executor  received  for  insurance  $2,200,  and,  on  the  same 
day,  he  paid  the  mortgage  and  balance  of  accrued  interest,  $1,533.25. 
He  has  also  paid  for  taxes  upon  the  property:  $4  on  January  21, 1908 ; 
$28.01  on  February  2,  1908. 

The  questions  raised  as  to  the  disposition  to  be  made  of  the  funds 
and  real  estate  remaining  lead  to  the  construction  of  the  second  clause 
of  the  will  and  require  a  determination  as  to  whether  the  legacies  to 
Mary  Freeman  McGowan  and  Hazel  McGowan,  made  in  said  second 
clause,  are  charged  upon  the  Geyser  avenue  property,  being  the  only 
real  estate  of  the  testator. 

By  the  first  clause  of  his  will,  Freeman  directed  payment  of  his  debts 
and  ^ve  his  residence  in  Gansevoort,  with  the  household  furniture 
therem,  to  his  wife.  This  residence  was  held  by  Freeman  and  his  wife 
as  an  estate  hy  the  entirety,  and  his  will  had  no  operation  upon  it ;  the 
property  passing  by  operation  of  law  to  the  widow.  The  property  con- 
tained in  it  was  of  little  value ;  and  it  would,  no  doubt,  all  or  mostly, 
have  passed  to  the  widow  as  exemptions  under  the  Code  in  addition 
to  wl^t  has  been  herein  allowed  her. 

The  seoMid  clause  of  the  will  reads : 

"Second.  Out  of  the  rest,  resldae  &uA  ranalnder  of  mj  property.  I  Klvo  to 
be  next  paid  five  huDdred  dollars  ($500.00)  to  each  Mary  Freeman  McGowan. 
wife  of  Andrew  McOowan,  and  five  hundred  dollars  ($S00.00)  to  Hazel  Mc- 
Gowan, daughter  of  the  said  Andrew  McGowan  and  Mary  McGowan." 

The  third  and  fourth  clauses  are  in  the  following  language: 

"Third.  Should  there  be  any  rash  or  other  personal  property  belonging  to 
me,  which  is  not  heretofore  disposed  of  after  paying  all  debts,  remain  in  bank 
or  otherwise,  I  give  the  said  cash  and  personal  property  to  my  wife  above 
named.  * 

"Fourth.  I  give  my  property  known  as  the  Geyser  avenue  property,  now 
occupied  by  John  Tolmie,  to  my  executor  hereinafter  named  In  tmst  for  the 
following  uses  and  purposes,  viz.:  (a)  To  pay  the  net  income  th^eof  to  my 
wife,  Martha  EHIsm  Freonan,  during  her  natural  life,  (b)  Upon  the  death 
of  my  aald  wife,  I  direct  my  executor  hereinafter  named,  to  as  soon  as  prac^ 
tlcable  and  for  the  best  Intereeta  of  my  eetate^  to  convert  all  prtq^erty  remain- 
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Ing  In  hla  taands  Into  cash  and  distribute  tbe  aune  anKmg  my  lawful  heira 
tbe  lame  as  If  I  had  died  InteBtate." 

It  is  a  wcU-settled  rule  of  law  that  legacies  of  money  are  to  be  paid 
from  personal  property,  and,  if  the  personal  estate  is  insufficient  there- 
for, the  legacies  abate  unless  the  real  estate  is  charged  with  their  pay- 
ment. It  is  equally  well  settled  that  whether  a  legacy  is  charged  on 
the  real  estate  devised  in  a  will  is  a  question  of  intentitm  upon  the 
part  of  the  testator.  That  intention  may  be  ascertained,  either  by  ex- 
press words  in  the  will,  or  by  such  a  conclusion  flowing  from  all  the 
provisions  of  the  will.  And  it  has  been  held  that  extraneous  circum- 
stances may  be  considered  in  aid  of  the  terms  of  the  will.  Hoyt  v. 
Hoyt,  85  N.  Y.  142.  The  court  is  not  to  make  a  will  for  the  testator, 
but  to  ascertain,  from  all  the  provisions  and  extraneous  circumstances 
in  aid  thereof,  what  the  testator  intended — ^not  what  the  court  may  con- 
ceive he  should  have  done  under  the  circumstances,  but  what  he  did, 
in  fact,  intend  to  do. 

There  is  no  language  in  this  will  expressly  charging  the  McGowan 
legacies  upon  the  realty,  and  there  would  be  no  difficulty  in  construing 
it,  were  it  not  for  the  following  language  used  in  the  second  clause, 
"out  of  the  rest,  residue  and  remainder  of  my  property  I  give  to  be 
next  paid,"  etc.,  the  money  legacies  to  the  McGowans.  It  is  daimed 
that  ^ese  words  indicate  an  intention  to  create  all  the  testator's  prop- 
erty remaining  after  satisfying  the  first  clause  a  fund  for  the  payment 
of  the  McGowan  legacies.  Putting  ourselves  in  the  testator's  place  at 
the  making  of  the  will :  The  Geyser  avenue  property  was  rented  for 
$48  per  month  and  was  subject  to  an  interest  charge  of  about  $7.5p 
per  month,  besides  the  taxes,  insurance,  and  repairs.  The  testimony 
does  not  disclose  how  much  personalty  he  had  at  the  time  of  making 
his  will,  in  October,  1903 ;  but  early  m  the  year  1905,  when  his  com- 
mittee made  inventory  of  his  estate,  he  had  91*014.46  in  bank.  It  does 
not  appear  that  he  had  any  debts  at  that  time.  Freeman  and  his  wife 
were,  so  far  as  appears,  living  happily  together  and;  had  no  children. 
She  had  no  income-bearing  property,  and  no  reason  is  disclosed  why 
he  would  be  likely  to  desire  to  leave  her  unprovided  for.  By  the  third 
clause  of  the  will  he  gives  all  his  cash  and  other  personal  property  not 
previously  disposed  of  to  his  wife.  This  would  seem  to  indicate  some 
intention  that  the  legacies  before  mentioned  were  to  be  paid  out  of  the 
personal  estate.  It  is  not  very  clear  or  convincing,  standing  by  itself ; 
but  it  may  have  significance  in  connection  with  £e  other  facts  in  the 
case. 

The  fourth  clause  is  absolute  in  its  terms,  devising  the  Geyser  ave- 
nue property.  It  is  not  made  in  terms  subject  to  any  other  part  of  the 
will,  is  not  in  terms  a  devise  of  any  residuum,  but  is  on  its  face  an  ab- 
solute devise  of  specific  property,  in  trust,  to  pay  the  income  for  life 
to  his  wife  and  later  to  convert  it  into  cash  and  distribute  to  his  heirs. 
The  effect  of  the  whole  instrument,  if  the  intent  was  not  to  charge  the 
realty  with  the  McGowan  legacies,  was  to  leave  the  widow  with  an  in- 
come, about  sufficient,  in  connection  with  the  residence,  to  give  her  a 
modest  support   But  if  the  intent  was  to  charge  the  McGowan  lega- 
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cies  on  the  realty,  then  the  effect  would  be  to  leave  the  widow,  pos- 
sibly, without  any  income. 

Wbile  the  matter  is  not  entirely  free  from  doubt,  I  think  the  testator 
deemed  his  pers(»ialty  sufficient  to  pay  the  McGowan  legacies,  and  in- 
tended to  preserve  the  Geyser  avenue  property  as  a  means  of  su^wrt 
for  his  wife,  and  did  not  intend  to  charge  it  with  payment  of  the  I^^a- 
cies.  The  insurance  moneys,  received  for  fire  losses  on  the  Geyser 
avenue  property,  stand  in  place  of  the  realty  destroyed  and  are  to  be 
treated  as  so  much  realty  in  the  hands  of  the  trustee  as  principal  of  the 
trust  fund,  but  subject  to  such  demands  for  payment  of  debts  and  fu- 
neral expenses,  if  any,  as  may  be  just.  Under  section  250  of  the  real 
property  law,  it  is  the  duty  of  the  devisee — that  is,  the  trustee — to  pay 
the  mortgage  debt.  As  between  the  beneficiaries  under  the  trust,  the 
life  beneficiary,  the  widow,  should  pay  the  interest  accruing  subse- 
quently to  Freeman's  death,  and  the  remaindermen  the  principal  and 
interest  accrued  upon  the  mortgage,  up  to  Freeman's  death.  The  life 
beneficiary  should  pay  the  taxes.  Cromwell  v.  Kirk,  1  Dem.  Sur.  599. 
The  rents  received,  accruing  since  Freeman's  death,  amounting  to  $280, 
belong  to  the  trustee  as  income,  for  the  benefit  of  the  widow  and  not 
for  the  remaindermen,  and  do  not  constitute  a  fund  for  payment  of 
debts  and  funeral  expenses.  Pellettreau  v.  Smith,  30  Barb.  494 ;  Mat- 
ter of  Franklin,  26  Misc.  Rep.  107,  56  N.  Y.  Supp.  858 ;  Kohler  v. 
Knapp,  1  Bradf.  Sur.  241;  Haven  v.  Haven,  1  Redf.  Sur.  374. 

Distribution  should  be  made  in  accordance  with  the  foregoing  views, 
along  the  following  lines : 

From  the  $416.88  personalty  received  by  the  executor  should  be  first 
pftid  the  widow's  exemptions  and  quarantine,  $180.  From  the  balance 
remaining,  the  administration  expenses  should  be  paid.  From  the  bal- 
ance remaining,  together  with  the  insurance  moneys  received,  less  the 
mortgage  debt  and  accrued  interest  thereon  up  to  Freeman's  death 
($1,542),  should  be  paid  the  debts  and  funeral  expenses,  executor's 
commissions,  and  the  expenses  of  this  accounting;  and  the  balance 
should?  be  turned'  over  to  the  trustee  as  principal  of  the  trust  fund. 
The  rents  accruing  since  the  death  of  Freeman  ($280)  should  pay  the 
interest  accruing  upon  the  mortgage  after  Freeman's  death,  the  taxes, 
and  the  trustee's  commissions  upon  those  rents,  and  the  balance  should 
be  paid  to  the  widow. 

Decreed  accordingly. 
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CUBCIO  T.  MABX  et  aL 
(Snpreme  Coart.  Appellate  Term.  Janaarr  21, 1910.) 

1.  Shsbitfs  asd  CoHnABm  (|  188^  —  Bnocnon— mwNaruL  Ixtt— Btx- 

DINCX. 

In  an  action  against  a  city  marshal  to  recover  the  value  of  merchandise, 
etc,  taken  under  an  execution,  evidence  held  Insufficient  to  show  that 
plaintiff  was  the  owner  of  the  property. 

fEd.  Note.— For  other  cases,  see  SherUb  and  Oonstablee,  Dec.  Dig.  | 
188.*] 

2.  SHEaiFFs  Ann  Constables  (I  128*)— Waonorui.  Iatt  of  Bxecvtioh. 

Where  a  Justice  determines  that  the  goods  sold  on  execution  were  the 
property  of  the  Judgment  debtor,  the  marshal  Is  not  llahle  for  conversion 
rimply  because  a  third  person  claims  them. 

[Bd.  Note.— For  other  cases,  see  Bherllb  and  Constables,  Cent.  Dig.  I 
260;  Dec.  Dig.  1128.*] 

Dayton,  J.,  dlaaeutlng. 

Appeal  from  Municipal  Court,  Borongli  of  Manhattan,  Eighth  Dis- 
trict. 

Action  by  Rosina  Curcio  against  Joel  L.  Marx  and  another.  Judg- 
ment for  defendants,  and  plaintiff  appeals.  Affirmed. 
Argued  before  GIEGERICH,  DAYTON,  and  LEHMAN,  JJ- 

Simon  O.  Pollock,  for  appellant. 
Baker  &  Hyman,  for  respondents. 

LEHMAN,  J.  After  the  j'udgment  debtor  was  dispossessed  for 
nonpayment  of  rent,  a  new  b^ery  was  opened  in  other  premises  un- 
der the  maiden  name  of  the  plaintiff,  his  wife.  The  sole  question  in 
this  case  is  whether  the  stock  in  the  new  bakery  belonged  to  the  judj^- 
ment  debtor  or  his  wife.  The  plaintiff  claims  that  she  bought  the 
business  from  one  Spinelli  about  March  15,  1909,  and  produces  in 
evidence  a  bill  of  sale  properly  acknowledged  by  SpinelH;  but  the 
bill  of  sale,  while  dated  at  the  time  of  the  alleged  sale,  is  acknowl- 
edged after  the  levy  was  made.  In  view  of  this  fact,  the  plaintiff's 
failure  to  call  Spinelli,  although  he  was  in  court  and  apparently  friendly 
to  her,  is  very  significant.  She  did  call  a  flour  desuer,  who  testified 
that  he  sold  flour  to  plaintiff  and  billed  all  goods  in  her  name,  because 
Spinelli  told  him  a't  the  time  of  the  alleged  sale  that  she  was  the 
purchaser.  This  testimony  is  not  to  my  mind  in  any  way  controlling. 
It  does  not  follow  that  the  goods  belonged  to  the  plaintiff  because  they 
were  billed  to  her.  Moreover,  this  flour  was  sold  "on  time,"  and  the 
witness  is  perhaps  not  wholly  disinterested  in  his  testimony. 

Against  this  testimony  we  have  the  statement  of  the  defendant  and 
of  two  witnesses,  neither  of  them,  however,  disinterested,  that  the 
plaintiff  acknowledged  at  the  time  of  the  levy  that  her  husband  was 
the  owner  of  the  bakery.  This  testimony  is  contradicted  by  the  plain- 
tiff, and  she  seeks  to  corroborate  her  testimony  by  showing  that  de- 
fendant received  a  bond  of  indemnity  from  the  judgment  creditor, 
which  recites  that  "the  goods  which  appear  to  belong  to  Joseph  Cam- 
pagnaro  are  claimed  by  another  person  or  persons.     It  seems  to  me 

■For  oUin  cmm  m*  mum  topio  A  |  NtntBrn  In  Deo.  ft  Am.  Dlgi.  IMT  to  drnt*.  ft  Rep'r  IndeSM 
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that  this  bond  has  little  materiality.  Where  a  marshal  levies  upon 
property  in  a  store  which  bears  a  different  name  from  that  of  the 
judgment  debtor,  he  might  well  demand  a  bond  of  indemnity.  It 
seems  to  me  that  under  these  circumstances  and  after  seeing  the  par- 
ties the  trial  justice  might  well  conclude  that  the  property  belonged, 
not  to  the  plaintiff,  but  to  the  judgment  debtor.  It  is  perfectly  true 
that  a  marshal  is  not  a  judicial  officer,  and  has  no  rig^t  to  determine 
conflicting  claims.  When  he  does  so,  it  is  at  his  own  peril;  but  where, 
upon  the  trial,  the  justice  determines  that  the  eoods  were  the  prc^rty 
of  the  judgment  debtor,  the  marshal  is  not  liatue  for  conversion  simply 
because  a  third  party  claims  them. 
The  judgment  should  be  affirmed,  with  costs. 

GIEGERICH,  J.,  concurs. 

DAYTON,  J.  (dissenting).  Plaintiff,  wife  of  Joseph  Campagnaro, 
brings  this  action  against  the  defnidant,  a  city  marshal,  to  recover 
$133.97,  the  value  of  merchandise  and  cash  taken  by  virtue  of  a  levy 
under  an  execution  issued  May  5,  1909,  for  the  collection  of  a  judg- 
ment obtained  by  Joel  M.  Marx  against  her  husband.  Defendant  had 
judgment. 

Plaintiff  testified  that  on  March  15,  1909,  she  bought  from  Mr.  Spi- 
nelli  for  $175  the  bakery  business  at  No.  322  East  113th  street,  and 
corroborates  this  by  Spinelli's  bill  of  sale  to  her  of  that  date,  includ- 
ing a  horse  and  wa^;on.  Mr.  Edcstein  testified  that  from  March  15. 
1909,  he  sold  plaintiff  flour,  made  out  bills  to  her  (in  evidence),  and 
was  paid  by  her.  The  last  bill  rendered  was  May  1,  1909.  She  says 
that,  when  the  marshal  made  the  levy  May  5th,  she  told  him  she  owned 
the  business  and  showed  the  bill  of  sale,  but  that  she  was  treated 
roughly.  The  next  day  the  marshal  took  the  goods,  which  were  ?oId 
for  about  $50,  and  about  $38  were  returned  upon  the  execution;  Mr. 
Marx  having  on  May  6th  indemnified  the  marshal  in  a  bond  for  $250, 
without  sureties.  The  value  of  the  sacks  of  flour  taken  was  about 
$100,  besides  $9.62  in  cash.  Campagnaro  had  a  bakery  business  at 
443  East  116th  street,  from  which  premises  he  was  dispossessed  fo' 
nonpayment  of  rent  prior  to  March  15,  1909,  and  thereafter  obtained 
employment  as  a  journeyman  baker.  Defendant  and  his  witnesses 
testified  that  plaintiff  said  that  Campagnaro  was  the  owner  and  pro- 
prietor of  322  East  113th  street,  that  she  did  not  show  any  bill  of  sale, 
whereupon  he  made  the  levy.  Plaintiff  specifically  denied  making 
such  statements. 

Stress  is  laid  by  defendant  that  plaintiff  took  the  bill  of  sale  in  her 
maiden  name,  and  that  it  was  not  acknowledged  by  Spinelli  nntil 

May  5th,  though  dated  March  15th ;  but  the  document  stands  oth*,-r- 
wise  unimpeached.  Spinelli  was  in  court,  and,  though  not  called  by 
plaintiff,  he  could  have  been  called  by  defendant  to  contradict  plain- 
tiff as  to  the  time  of  and  consideration  for  the  transaction.  At  all 
events,  corroborated  as  she  was  by  the  bill  of  sale  and  the  testimony 
of  Eckstein,  the  testimony  of  the  defense  that  she  said  her  husband 
was  the  owner  is  overborne,  and  it  was  not  for  the  defendant  to  de- 
termine that  the  bill  of  sale  was  fraudulent  and  that  her  husband 
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was  the  owner,  no  matter  if  her  title  stood  in  her  maiden  name.  The 
judgment  creditor  of  Campagnaro  had  remedies  well  known  to  the 
law  to  obtain  an  adjudication  on  proper  proofs  that  Campagnaro,  and 
not  plaintiff,  owned  the  property.  The  execution  was  issued  out  of 
the  Municipal  Court,  wherel^  the  marshal  was  directed  to  collect  "out 
of  the  property  of  the  judgment  debtor'*  (Campagnaro).  It  is  sig- 
nificant, and  in  further  corroboration  of  plamtiff's  testimony,  that  the 
bond  of  indemnity  recites  that  the  "goods  which  appear  to  belong  to 
Joseph  Campagnaro  are  claimed  by  another  person  or  persons."  On 
the  facts,  defendant's  assumption  of  the  functions  of  court  and  jury 
in  deciding  that  plaintiff's  daim  to  the  flour  and  cash  found  in  the 
business  conducted  by  her  was  v^Uy  a  pretense  cannot  be  upheld. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  aUde  the  event. 


OLIN  J.  STEPHENS,  Iiic„  T.  W.  B,  SMITH.  Ina 

(Sopreme  Court,  Appellate  Term.  January  21,  1910.) 
MAflrrsB  AND  Skbvakt  (f  80*)  —  AcnoH  FOB  Sbbvices  —  SnmciBiTOT  or  Bvi- 

DBHCB. 

In  an  action  for  Mrrloes,  eridence  held  Innlfflcient  to  support  a  verdict 
for  defendant 

[Bd.  Mote. — For  other  caaes,  see  Master  and  Berrant,  Cent.  Dig.  |  118 ; 
Dec.  Dig.  I  80  *] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Olin  J.  Stephens,  Incorporated,  against  W.  E.  Smith,  In- 
corporated Judgment  for  defendant,  and  plaintiff  appeals.  Reversed, 
and  new  trial  granted. 

Argued  before  GIEGERICH,  DAYTON,  and  LEHMAN,  JJ. 

William  C.  Relyea,  for  appellant. 

Paul  M.  Pelletreau  (David  J.  Wagner,  of  counsel),  for  respondent. 

LEHMAN,  J.  The  plaintiff  sues  upon  a  claim  for  services  rendered 
by  its  assignor  to  the  defendant  for  four  weeks  from  September  5  to 
C>ctober  4,  1908,  for  which  the  defendant  agreed  to  pay  at  the  rate 
of  $30  per  week  and  disbursements. 

The  evidence  of  plaintiff's  assignor  as  to  his  services  was  very  vague, 
and  might  well  have  been  disregarded,  and  the  defendant's  story  be- 
lieved, by  the  trial  justice;  but  even  according  to  the  defendant's  story 
the  plaintiff  was  entitled  to  a  judgment  of  $20.  There  is  apparently 
no  dispute  that  plaintiff's  assignor  worked  regularly  till  September 
19th  and  was  paid  regularly  till  September  4th,  and  on  September  21st 
he  was  paid,  according  to  defendant,  "$40  on  account  of  the  last  two 
weeks."  He  is  therefore  entitled  to  be  paid  at  least  the  $80  still  due 
for  these  weeks,  unless  the  defendant  can  establish  a  defense  to  the 
entire  claim. 

The  trial  justice,  upon  the  trial,  excluded  all  evidence  intended  to 
establish  the  defense  pleaded.  Even  if  this  exclusion  was  ernmeous, 
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the  judpncnt  cannot  be  sustained,  because  there  is  nothing  in  the  rec- 
ord that  would  show  that  the  defendant  could  establish  the  defense  by 
competent  evidence. 

Judgment  should  be  reversed,  and  a  new  trial  granted,  but  without 
costs  of  this  appeal.  All  concur. 


OOCHRAN  T.  WHITNEY. 
(Supreme  Oourt,  Appellate  Tana.  January  21,  1910.) 

1.  AncAL  AND  Bbbox  ^  194*)  —  Objections  —  Failubi  xo  Takk  —  Neoatiti 

Pbeonant. 

Wbere  a  dmlal  In  tbe  answer  was  Id  the  form  of  a  native  pregnant, 
and  no  objection  was  taken  either  before  or  at  the  time  of  trial,  the  an* 
awer,  although  bad  in  form,  will  be  considered  good  in  substance. 

[Bd.  Note. — For  other  caaea,  see  Appeal  and  Error,  Dec.  Dig:  1 194.*] 

2.  CouETS  (i  188*)  —  Municipal  Coubt— StnoiABT  Pbocebdinqb  —  Disuissai 

Without  Pbbjudioi:. 

Municipal  Court  Act  (I^ws  1902,  p.  1662.  c.  G80)  S  2S3,  providing  that 
tbe  court  in  a  district  In  which  a  default  or  dismissal  Is  taken  in  an  actloo 
or  summary  proceedings  may  upon  motion  open  such  default  or  dismissal, 
and  set  aside,  vacate,  or  modify  any  Judgmeut  or  final  order  entered 
thereon,  etc..  recognizes  the  propriety  of  a  dlamlssal  in  summary  proceed- 
ings; and  where  the  Isanes  are  confused  and  submitted  upon  the  pleadli^ 
and  no  eridoice  is  offered,  the  court  may  properly  dismiss  such  proceed* 
lugs  wlttaoat  jireJudioe  to  a  new  proceeding. 

[Ed.  Note.— For  ofher  cases,  see  Gourts,  Dec.  Dig.  1 189.*] 

8.  Costs  (8  233*)  — Appeal  bt  Both  Pabths— ArnxiiANaE  — Pbotisiok  pos 
Opfset. 

Under  Municipal  Court  Act  (Laws  1902,  p.  1500,  e.  680)  %  34S,  subdL  a 
wbldi  ptoTldea  ttiat,  if  a  Judgment  or  final  decree  is  affirmed,  coAa  must  be 
awarded  to  the  reapondent,  wbere  both  parties  appeal,  and  tbe  Judgment 
la  affirmed,  costs  will  be  awarded  to  eacb,  with  a  provision  for  an  offset 

{Ed.  Note.— For  other  cases,  see  Costs,  Cent  Dig.  I  888:  Dea  Dig.  i 
2SS.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict 

Summary  proceedings  by  Alexander  Smith  Cochran  ^^nst  Charles 
A.  Whitney.  From  an  order  dismissing  the  proceedings  without  prej- 
udice to  a  new  proceeding,  both  parties  app^.  Affirmed. 

Argued  before  GIEGERICH,  DAYTON,  and  LEHMAN,  JJ. 

Maitland  F.  Griggs  (Israel  A.  Washbume,  of  counsel),  for  plaintiff. 
Henry  W.  Rudd  (Dwight  P.  Dilworth,  of  counsel),  for  defendant 

GIEGERICH,  J.  This  was  a  summary  proceeding  to  ronove  the 
tenant  upon  the  ground  that  he  was  holding  over  after  the  expiration 
of  his  term.  The  petition,  after  setting  out  a  great  deal  of  matter 
which  is  admittedly  immaterial,  alleged  the  making  of  a  lease  which 
expired  on  October  1,  1909.  The  answer  denied  absolutely  a  good 
deal  of  the  immaterial  matter  and  some  of  the  conclusions,  but  made 
its  denial  of  the  material  part  of  the  petition  in  the  form  of  a  negative 
pr^ant.  The  ^swer  adso  set  up  a  separate  defense,  the  nature  of 
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which  it  is  not  necessary  to  state.  The  issues  being  thus  confused^ -the 
parties  submitted  them  to  the  trial  court  upon  the  pleading^ ;  neither 
side  offering  any  evidence.  The  court  dismissed  the  proceedii^  with- 
out prejudice  to  the  commencement  of  a  new  one. 

The  tenant  now  insists  that  the  dismissal  should  have  been  on  the 
merits,  while  the  landlord  is  equally  insistent  that  there  should  have 
been  no  dismissal  at  all,  but  a  final  order  in  his  favor.  The  dismissal 
was  right,  because,  although  the  form  of  the  denial  was  that  of  a  nega- 
tive pregnant,  the  objection  was  not  taken  either  prior  to  or  at  the  time 
of  the  trial,  and  the  answer,  bad  as  it  is  in  form,  must  be  considered 
good  in  substance.  Wall  v.  Buffalo  Water  Works,  18  N.  Y.  119; 
Frees  v.  Biyth,  99  App.  Div.  541,  91  N.  Y.  Supp.  103.  The  trial  court 
was  also  quite  right  in  making  the  dismissal  without  prejudice  to  a 
new  proceeding.  Section  253  of  the  Municipal  Court  act  (Laws  1902, 
p.  1562,  c.  580)  recognizes  the  propriety  of  a  dismissal  in  summary 
proceedings ;  but  I  do  not  find,  either  in  that  act  or  in  the  provisions 
of  the  Code  of  Civil  Procedure  relating  to  summary  proceedings,  any 
specific  provision  authorizing  a  dismissal  of  the  petition  upon  the  mer- 
its. Such  a  disposition  is  provided  for  in  the  case  of  actions  by  section 
249  (page  1561)  of  the  Municipal  Court  act,  but  only  where,  at  the 
close  of  the  whole  case,  the  court  is  of  the  opinion  that,  as  a  matter 
of  law,  the  plaintiff  is  not  entitled  to  recover. 

A  dismissal  without  prejudice  was  clearly  what,  was  required  in  the 
present  case,  and  not  a  final  order  awarding  possession  to  the  tenant, 
nor  a  dismissal  on  the  merits,  assuming  that  the  court  had  power  to 
make  the  last-named  order  in  a  proper  case.  The  case  was  left  upon 
the  pleadings  and  without  evidence  from  either  side,  and  it  was  de- 
cided solely  on  a  question  of  pleading.  Only  the  landlord's  case,  or  so 
much  of  it  as  was  admitted  by  the  answer,  was  before  the  court.  He 
had  not  heard  the  "whole  case,"  and  could  not  have  any  opinion  con- 
cerning the  rights  of  the  parties  upon  the  merits. 

The  ordet  appealed  from  should  therefore  be  affirmed.  Inasmuch 
as  the  Municipal  Court  act  (section  345,  subd.  3)  requires  us  to  award 
costs  where  an  order  of  this  character  is  affirmed  (Martin  v.  Tarbox, 
23  Misc.  Rep.  761,  51  N.  Y.  Supp.  319;  Bevins  &  Rogers'  Appellate 
Term  Practice,  p.  Ill),  and  as  both  parties  have  appealed,  costs  will 
be  awarded  to  each  of  them,  with  a  provision  for  an  offset  of  the  costs. 
Martin  v.  Tarbox,  supra ;  Bevins  &  Rogers'  Appellate  Term  Practice, 
p.  107.  All  concur. 


BEKSHEOPF  t.  LXNTNER  et  al. 
(Supreme  Court,  Ai^Hate  Term.   January  21,  IMO.) 

PABmBBamp  (8  219*)— Action  Aoahtst— Motion  fob  Jodouent. 

In  an  action  against  two  partners,  where  one  of  them  put  In  no  answer, 
and  Hie  only  question  litigated  was  the  llablUty  of  the  defendant  who  did 
answer,  where  the  court  found  for  that  defendant,  ^alntHTs  moUon  that 
Judgment  t>e  rendered  In  hia  favor  waa  properly  denied,  though  he  ml^t 
have  been  entitled  to  Jadgment  against  the  def^dant  who  did  not  answw. 

tflO.  Note.— For  other  case^  see  Partnership,  Dee.  Dig.  1 219.*] . 

Dayton,  3.,  dissenting. 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Adolph  Hershkopf  against  Adolph  Lintner  and  another. 
Judgment  for  the  mentioned  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

Argued  before  GIEGERICH,  DAYTON,  and  LEHMAN,  JJ. 

Bernard  Bembaum  (Samuel  F.  Lasky,  of  counsel),  for  appellant 
Nathaniel  H,  Kramer,  for  respondent. 

GIEGERICH,  J.  This  is  an  action  against  two  defendants,  as  co- 
partners, on  an 'account  stated.  The  statement  was  signed  by  tlie 
defendant  Isaac  Lintner  only.  He  made  no  defense,  but  testified  in 
the  plaintiff's  favor  against  his  brother,  the  other  defendant.  Adolph 
.  Lintner  defended  on  uie  ground  that  the  obligation  was  that  of  Isaac 
Lintner  only,  and  that  there  was  never  any  partnership  between  them. 
The  court  was  evidently  satisfied  that  there  was  no  partnership,  and 
the  evidence  fully  justifies  that  conclusion.  There  was  no  other  ques- 
tion in  the  case,  and  there  is  no  reason  for  disturbing  the  result 
reached  by  the  trial  court  upon  that  question. 

The  appellant  claims,  however,  that  the  judgment  is  erroneous  be- 
cause the  defendant  Isaac  Lintner  put  in  no  answer  and  did  not  dispute 
the  plaintiff's  claim,  and  that  a  judgment  in  plaintiff's  favor  at  least 
against  him  should  have  been  rendered.  This  may  be  true,  but  the 
record  does  not  show  that  the  plaintiff  asked  for  a  judgment  against 
him.  The  only  question  litigated,  and  the  only  question  to  which  the 
court's  attention  was  directed,  was  the  liability  of  the  defendant 
Adolph  Lintner,  and  consequently  the  plaintiff's  motion,  made  in  broad 
terms,  that  judgment  be  rendered  in  favor  of  the  plaintiff,  was  prop- 
erly denied. 

The  judgment  should  be  affirmed,  with  costs. 

LEHMAN,  J.  I  concur.  One  side  or  the  other  is  guilhr  of  gross 
perjury.  The  parties  and  witnesses  are  all  related,  and  all  are  evi- 
dently biased  by  a  family  dispute,  and  each  party  is  in  some  respects 
corroborated  and  in  other  respects  contradicted  by  documentary  evi- 
dence. The  trial  justice  could,  therefore,  best  determine  where  the 
truth  lies. 

DAYTON,  J.  (dissenting).  Exhibit  1  for  the  $400  was  signed 
"Lintner  Bros.,  by  I.  Lintner,"  in  the  presence  of  Adolph  Lintner. 
True,  this  is  denied  by  Adolph ;  but  on  the  whole  case  the  evidence  is 
against  him  on  this  point.  The  verified  answer  of  Adolph  Lintner 
does  not  deny  the  partnership  alleged  in  the  complaint,  but  sets  up 
that: 

"If  there  waa  mon^  loaned  to  tbe  defendant  Isaac  Untoer,  that  nid  Isaae 
Lintner  was  to  r^My  same  to  said  plaintiff  herein.  That  wboi  tbe  said  de> 
fendsnt  Adolph  Lintner  severed  connections  In  business  wlOi  said  Isaac  LlDt- 
ner  be  was  released  oC  any  Indebtedness  at  55  Suffolk  street,  wltb  plaintiff's 
knowledge  and  approval." 

This  loan  was  made  June  1,  1908.  No  claim  is  made  that  plaintiff 
had  any  knowledge,  nor  diat  notice  was  given,  of  the  dissolution  of  tiie 
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firm.  About  October,  1908,  these  parties  separated  in  business.  The 
loan  originally  was  $431.17.  Of  this  $21.17  was  paid  before  October, 
1908.  About  June  30,  1904,  articles  of  copartnership  for  five  years 
were  drawn,  but  not  signed,  as  Adolph  Lintner  was  in  bankruptcy  and 
could  not  openly  be  in  business.  Afterwards  bill  heads  of  Lintner 
Bros,  were  used,  and  after  this  loan  Adolph  paid  $400  to  Isaac  for  a 
general  release.   Plaintiff  is  out  his  $400  loaned  to  this  firm. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  ^^lant  to  abide  the  event. 


TOQEL  et  al.  t.  WBLLS.  FARGO  &  CO. 
(Supreme  Court,  Appellate  Term.   January  21,  1910.) 

CAniERS  (f  76*)— OABBIAOI  of  OOODS-^OPPAOE  in  TUHBITD— NEOUaEROI. 

In  an  action  againBt  a  carrier  for  damages  for  negllgentiy  falling  to 
obey  an  order  to  stop  In  transit  goods  shipped  by  plaintiffs,  evidmce  held 
insuffldent  to  establlsb  a  prima  fade  case  of  Diligence. 

[Ed.  Note. — For  other  cases,  see  Garrle^^  Dec  Dig.  1 76.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis 
trict. 

Action  by  Morris  Vogel  and  Leonard  J.  Vogel  against  Wells,  Fargo 
&  Co.  From  a  judgment  in  favor  of  defendant,  plaintiffs  appeal. 
Affirmed. 

Argued  before  GIEGERICH,  DAYTON,  and  LEHMAN,  JJ. 

Kauffman  &  Herzberg  (Leon  Kauffman,  of  counsel),  for  appellants. 
Alexander  &  Green  (W.  C.  Prime,  of  counsel),  for  respondent. 

PER  CURIAM.  Action  to  recover  damages  for  negligence  on  the 
part  of  defendant,  Wells,  Fargo  &  Co.,  for  failure  to  stop  in  transit 
on  plaintiffs'  order  certain  goods  previously  shipped  by  plaintiffs  to 
a  purchaser  in  St.  Joseph,  Mo.  The  facts  shown  by  plaintiffs  may  be 
resolved  into  the  following: 

That  plaintiffs  delivered  the  goods  to  the  express  company  on  Mardi 
23,  1908,  and  on  the  25th  of  the  same  month  directed  the  company  to 
stop  delivery;  that  the  order  to  stop  Was  on  a  printed  blank  furnished 
by  the  company,  reciting  that  the  company  was  to  act  as  the  agent  of 
the  shipper  and  was  not  to  be  liable  for  failure  to  stop  delivery;  that 
plaintiffs  paid  the  telegraph  charges  necessary  to  send  the  stop  order ; 
that  a  package  sent  to  St.  Joseph,  Mo.,  should  be  delivered  there  in 
two  days  in  the  ordinary  course,  if  direct  connections  are  made;  that 
the  goods  were  delivered  by  the  company  to  the  consignee  at  St.  Jo- 
seph, Mo.,  before  the  stop  order  reached  that  point ;  that  the  telegram 
to  stc^  delivery  was  received  at  destination  after  the  package  had  been 
delivered;  that  subsec^uently  the  telegraph  charges  were  returned  to 
and  accepted  by  plaintiffs,  and  that  the  consignee  went  in  bankruptcy, 
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and  that  plaintiffs  received  a  dividend  from  the  estate,  and  that  oa 
April  18,  1908,  plaintiffs  wrote  the  consignee  as  follows : 

"Tour  letter  of  March  28th  came  to  band  several  days  f^.  'Ehere  was  a 
misunderstanding  on  the  part  ot  the  Wells,  Fargo  &  Go.  express  regarding  the 
deUrerr  of  your  package.  We  had  no  Idea  of  wanting  It  back,  or  we  certainly 
would  not  have  shipped  it  to  yoo." 

The  court  dismissed  the  complaint  at  the  close  of  plaintiffs'  case 
after  defendant  rested.  There  was  no  proof  offered  to  show  at  what 
hour  or  on  what  day  the  telegram  was  sent  by  defendant,  nor  the 
time  ordinarily  constuned  in  sending  a  telegram  from  New  York  to 
St.  Joseph,  Mo.  Can  there  be  found  in  the  record  any  basis  for  a 
presumption  that  defendant  failed  in  its  duty?  Aside  from  any  ques- 
tion of  estoppel,  which  we  do  not  pass  upon,  plaintiffs  did  not  estab- 
lish a  prima  facie  case  of  negligence. 

Judgment  affirmed,  with  costs. 


BBAN  et  aL  T.  TRUST  OO.  OB*  AMERICA. 

(Supreme  Court,  Appellate  Division.  Third  Department;  Decmber  80,  1909^ 

1.  OonTBACTs  (8  275*) — Contract  to  Bid— Pebfohmawci. 

One  contracting  to  bid  at  any  mortgage  foreclosure  sale  that  may  be  or- 
dered, and  to  become  the  purchaser  of  the  property,  If  the  same  can 
be  purchased  at  a  reasonable  figure,  reservlug  to  himself  the  unrestricted 
right  to  determine  the  amount  of  the  maximum  bid.  Is  the  absolute  Judge 
of  what  Is  a  reasonable  figure,  and,  where  the  bid  of  another  equals  or 
exceeds  what  he  deems  the  reasonable  value  of  the  property,  he  need  not 
raise  the  bid,  provided  bis  determination  Is  not  made  capridooaly  or  In 
bad  faith. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Gent  Dig.  1 1207 ;  Dec  Dig. 

S  275.*] 

Z  CONTBACTS  (8  217*) — FOBBCLOSCBE  SaLB— CoKTBACT  TO  BiD— PeBPOBHANCB- 

A  contract,  binding  a  trust  company  to  bid  at  any  mortgage  foreclosure 
sale  of  the  property  of  a  railroad  and  to  become  a  purchaser,  stipulated 
that  the  agreement  should  continue  until  a  contemplated  plan  of  reorgan- 
ization of  the  railroad  should  be  carried  out,  or  until  It  became  an»arait 
to  the  trust  ctunpany  in  Its  unrestricted  dlacretloa  that  the  plan  could  not 
be  carried  out.  At  the  time  the  contract  was  signed,  or  soon  Oisreafter, 
and  pursuant  thereto,  tb«e  was  transferred,  as  further  security  fbr  mon- 
"  eys  advanced  and  to  be  advanced  by  the  trust  company,  preferred  claims 
against  the  railroad  and  also  the  capital  stock  of  a  newly  organised  cor- 
poration. The  claims  had  been  purchased  and  the  newly  organized  cor- 
poration had  been  developed  by  moneys  advanced  by  the  trust  company, 
and  It  was  threatening  a  sale  of  the  securities  for  the  moneys  already  ad- 
vanced, and  which  the  reorganization  committee  of  the  railroad  could  not 
pay.  Part  of  the  ccxoslderatlon  of  the  contract  was  the  agreement  by  the 
trust  company  to  withhold  a  sale  of  the  securities.  An  agreement  to 
withdraw  a  pending  appeal  was  also  a  part  of  the  consideration.  Heliy 
that  the  trust  company  could  elect  to  abandon  the  plan  of  reorganlcatloa 
contemplated  by  the  parties  without  restoring  to  the  reorganisation  com- 
mittee the  property  that  liad  been  handed  over  at  the  time  of  the  making 
of  the  contnwt,  as  it  could  not  have  been  contemplated  by  the  parties  that 
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thft  trngk  convuiy-  sbonld  put  tbe  reorganization  committM  In  atata  qdo 
on  abandonment  of  tbe  plan  of  reorganization. 

(Bd.  Not&— For  other  caeee,  see  Oontracti,  Gent  Dig.  1 1006 ;  Daa  Dig. 
1217.*] 

8.  CoNTBACTs  (f  73*) — CoNsiDKBATioR— Sumonncr. 

An  agreement  by  one  to  wttbbold  from  sale  eecnrlttee  held  by  him  to 

secnre  claims  due  blm  Is  a  sufficient  consideration  for  a  coDtract. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  {  326;  Dec.  Dig. 
S  73.*] 

4.  Contracts  fS  217*) — Aobeeuent  to  Bid  at  FoRECLOBUBE^— TsBUinATioiT  or 

CONTBACT, 

A  trost  company  contracted  with  the  reorganization  committee  of  a  rail* 
road  to  become  a  bidder  at  any  mortgage  foreclosure  sale  of  the  property 
ot  the  railroad  and  to  become  a  purchaser  th««of  If  the  same  coald  be 
purchased  flit  a  reasonable  flgnre.  A  third  person  became  the  purchaser, 
and  the  trust  company  procured  from  bim  an  option  on  the  property,  which 
It  offered  to  the  reorganization  committee,  together  with  all  the  securities 
held  by  the  tn^it  company  on  the  payment  of  the  amount  bid  by  tbe  third 
person,  together  with  advances  previously  made  by  the  trust  company. 
Held,  that  tbe  failure  of  the  reorganization  committee  to  accept  the  offer 
relieved  the  trust  company  from  further  obligation  under  the  contract, 
though  it  was  guilty  of  breach  of  faith  In  allowing  the  third  person  to 
become  the  purchaser. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  1 1006;  Dec.  Dig. 
i  217.*1 

Appeal  from  Special  Term,  Otsego  County. 

Action  by  Henry  Willard  Bean  and  others,  as  reorganization  com- 
mittee of  the  Oneonta,  Cooperstown  &  Richfield  Springs  Railway 
Company,  against  the  Trust  Company  of  America.  From  an  order 
vacating  in  part  a  preliminary  injunction,  plaintiffs  appeal.  Affirmed. 

This  action  is  brought  to  construe  a  trust  deed  executed  between  the  parties 
hereto  upcm  April  7,  190ft,  and  to  enjoin  the  defendant  from  doing  anything 
In  violation  of  what  Is  claimed  to  be  its  trust  obligation,  and  to  compel  the* 
return  to  the  plaintiffs  of  certain  property  If  the  trust  shall  be  declared  by 
the  court  to  have  been  terminated.  Tbe  plaintiffs  are  a  committee  of  a  ma< 
Jority  of  the  first  mortgage  bondholders  of  the  Oneonta,  Cooperstown  &  Rich- 
field Springs  Railway  Ctunpany.  Upon  tbe  foreclosure  of  that  mortgage  the 
property  was  bid  tn  by  the  Oneonta  &  M<Aawk  Talley  Railroad  Company, 
which  was  a  corporation  organized  for  the  purpose  of  taking  said  property 
by  this  committee.  The  amount  bid  was  $000,000.  The  property  was  token 
subject  to  tbe  prior  Hen.  If  any,  of  receiver's  certificates  a^n^gatlng  $250,000, 
which  had  been  issued  by  the  receiver  under  the  order  of  tbe  court  prior  to 
the  sale  In  foreclosure.  These  receiver's  certificates  were  held  by  the  Roches- 
ter Trust  Company  and  amounted,  with  Interest,  to  about  $325,000.  After  the 
foreclosure  these  certificates  were  sought  to  be  foreclosed  by  the  Rochester 
Trast  Company,  which  procured  a  judgment  of  foreclosure  from  the  Special 
Term,  which  judgment  was  affirmed  In  this  court.  Rochester  Trust  &  Deposit 
Ckk  Onetmta.  a  &  R.  S.  B.  Ga,  122  App.  DIv.  198,  107  N.  T.  Supp.  287.  An 
appeal  was  then  taken  to  tbe  Court  of  Appeals.  After  the  Oneonta  ft  Mo- 
hawk Talley  Railroad  Company  had  bid  off  this  property  and  taken  posses- 
sion, nearly  $200,000  was  expended  In  additional  rights  of  way  and  In  better- 
ments to  the  road,  and  nearly  $300,000  In  the  acQUlrement  of  a  water  power 
at  Colliers,  which  Is  called  the  "Hydro-electrlc  plant"  Also  preferred  claims 
against  the  company  had  been  purchased  by  the  committee  to  the  amount  of 
^1,000.  Neither  these  preferred  claims  nor  the  title  deads  (rf  the  Hydro- 
electric Cmnpauy  had  ever  been  transferred  to  the  defendant,  although  the  de- 
fendant furnished  the  consideration  therefor.  In  this  situation  It  apparratly 
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occurred  to  the  Oneonta  ft  Mohawk  Valley  Railroad  GMupany  that  their  bid 
for  the  pr<^ierty  was  too  large,  and  they  failed  to  complete  thrir  bid  and  en- 
tered Into  the  asreement  of  April  7.  1906,  which  la  the  asreement  here  aouetit 
to  bare  coastraed.  This  agreement  recites:  The  appt^tment  of  the  plain- 
tlffs  as  committee  of  the  first  mortgage  bondholders  for  the  Oneonta,  Coopers- 
town  &  Rlchfi^d  Springs  Railway  Company ;  that  the  said  bondholders 
borrowed  from  the  Colonial  Trust  Company,  which  la  the  predecessor  of  tbe 
defendant  and  legally  Identical  therewith,  the  sum  of  f6M,000  and  had  made 
further  advances  of  918,467.15;  that  for  the  purporc  ctf  secnrtng  the  said 
moneys  so  borrowed  tlie  said  committee  had  deposited  with  the  said  tnuC 
company  17,860  shares  of  the  capital  atock  and  $1,300,000  par  value  oC  tbe 
bonds  of  the  Oneonta  &  Mohawk  Valley  Railroad  Company.  It  recites  de- 
fault In  the  payment  of  said  loans  and  proper  demand,  and  Uie  request  by  the 
committee  not  to  foreclose  Its  Hen  upon  the  pledged  securities,  and  contains 
the  following  oblltpitions: 

First  The  property  of  the  Hydro-electric  Company  should  be  transferred 
to  a  corporation  to  be  organized  to  be  called  the  "SuaQoehanna  River  Power 
Company,"  for  which  the  committee  were  to  receive  $200,000  par  value  of 
full-paid  capital  stodc  of  said  power  OMnpany. 

Second.  The  stock  so  issued  sbonld  be  delivered  to  tbe  defoidants  as  addi- 
tional security  for  the  loana  already  made  and  for  those  to  be  made  under  the 
agreement 

Third.  The  trust  company  was  given  the  power  of  ownership  over  said 
stock  for  any  necessary  purpose. 

Fourth.  If,  In  its  unrestricted  discretion,  such  course  should  be  necessary 
and  advisable,  the  trust  company  should  use  its  beet  efforts  to  procure  a  sale 
of  the  property  and  franchises  of  tiie  Oneonta  ft  Mohawk  Valley  Railroad 
Company,  either  under  the  iudgment  of  fbredomre  and  sale  obtebied  In  the 
pendlnc  acti<m  wherein  Knidcerbodcer  Trust  Company,  trustee  was  plalntUT. 
and  the  Oneoata,  Cooperstown  ft  Richfield  Springs  BaUway  Company  and 
others  were  defendants,  or  under  the  Judgment  and  foredosure  and  sale  tn 
the  pending  action  wherein  the  Rochester  Trust  Company  was  plaintiff  and 
the  Oneonta  ft  Mohawk  Valley  Railroad  Company  and  others  were  defend- 
ants, or  under  batS  of  said  judgmoits;  "tbe  trust  company  reserving  to  Itself 
the  exclusive  right  to  determine,  under  tbe  advice  of  counsel,  which  method 
of  procedure  shall  be  adopted,,  tbe  most  eflisctive  method  for  carrylnc  out  any 
method  of  procedure  that  may  be  adopted,  or  the  altematlve  ri^t  to  proceed 
without  a  sale  under  paragraph  ninth  henot,  or  in  accordance  with  any  otber 
plan  which  may  in  the  discretion  of  the  trust  company  be  deemed  necessary 
or  advisable" 

Fifth.  For  the  purpose  of  carrying  out  the  agreement  it  was  provided  that 
the  committee  should  procure  a  substitution  of  counsel  In  the  Rochester  Trust 
Company  case,  or  In  the  alternative  a  withdrawal  of  the  aj^wal  to  the  Court 
of  Appeals  from  the  Judgment  mtered  In  said  action. 

Sixth.  The  provision  was  therein  made  for  the  transfer  to  the  company  of 
931.240.17  of  iHreferred  claims  theretofore  purdiased  by  tiie  d^endant 

Sevoith.  "The  tmat  company  nndertakee  to  lieeome  a  bidder  at  any  sale  of 
the  property,  tliat  may  be  ordered,  and  to  bec<»ne  the  porchaaer  <tf  tbe  pn^ 
erty,  If  the  same  can  be  purchased  at  a  reasonable  figure,  the  trust  company  ze- 
aervlng  to  Itself  the  unrestricted  right  to  determine  the  amount  of  the  maxi- 
mum bid  to  be  made  by  It" 

Eighth.  Provision  was  made  In  case  of  purchase  tor  a  mortgage  to  be  tssned 
upon  the  Susquehanna  Power  Company  for  the  pntpoee  of  paying  the  Bodies- 
ter  Trust  Company. 

The  ninth,  toith,  eleventh,  and  twelfth  paragraphs  provide  for  a  contingen- 
cy of  a  reorganisation  and  the  details  for  action  thereupML  The  thirteenth 
paragrai^  reads  as  f^ows: 

"This  agreement  shall  continue  in  full  force  and  elfect  natU  the  plan  <tf  re- 
organization herein  contemplated  shall  have  been  carried  out,  or  until  it  shall 
become  apparent  to  the  trust  cmnpany,  in  its  unrestricted  discretion,  that  tlie 
plan  of  reorganisation  herein  contemplated  cannot  be  carried  out,  in  which 
event  the  trust  company  shall  give  the  committee  thirty  days*  written  nottct^ 
that  it  Intmda  to  abandon  tlie  plan  of  reorganisation,  and  at  the  ezj^ration  ot 
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thtrty  daya  after  MM  written  notice  shall  hare  been  given  tlie  parties  hereto 
shall  be  relegated  to  their  present  respective  positions  of  pledgm  and  pledg- 
ees." 

Thereafter  the  defendant  parchased  the  Rochester  Tnut  CompanT'  judg- 
ment for  upwards  of  $300,000.  The  title  deeds  at  the  Hydro-electric  Com- 
pany were  held  by  the  Flntt  National  Bank  of  Cooperetown  as  collateral  to 
a  note  of  upwards  of  $18,000.  This  note  was  paid.  The  Susquehanna  River 
Power  Company  was  formed.  Stock  Issued  to  the  committee^  and  the  commit- 
tee transferred  the  stock  to  this  defendant  In  [mrBuance  of  the  aforesaid 
agreement  $100,000  was  paid  out  for  the  purchase  of  addltl<Huil  rights  of 
flowage  Incidental  to  the  Hydro-electrlc  plant,  aud  for  the  purchase  of  the 
pole  line  connecting  said  plant  with  the  said  railroad,  wo  that  ttala  defendant 
had  advanced  upon  these  properties  abont  <nie  mllllcMi  dcdlars.  Default  hav- 
ing been  made  in  the  completion  of  the  bid  of  the  Oneonta  A  Mohawk  Valley 
Railroad  Comimny,  the  defradant  under  the  power  contained  In  this  contract 
chose  to  allow  a  resale  of  the  property  under  the  original  foreclosure  Judg- 
ment obtained  by  the  Knld£erbod»r  Trust  Company.  Under  the  terms  of  the 
original  sale  the  property  could  not  be  bid  except  at  a  minimum  bid  of  $200,- 
000.  Upon  that  resale  the  property  was  purchased  by  one  Starrett,  who  rep- 
resented In  fact  the  minority  bondholders,  while  the  plalntlfl  as  the  committee 
represented  the  majority  bondholders  under  the  first  mortgage  bonds  secured 
by  the  mortgage  to  the  Knltfterbockw  Trust  Company.  Thereafter  the  de- 
fendant gave  notice  to  the  committee  onder  sobdlvlslon  IS  of  the  liforesald 
agreonent  tliat  It  Intended  to  abandon  tbe  plan  of  reorganization.  This  no- 
tice was  dated  March  2,  1900.  To  this  the  committee  responded,  protesting 
that  the  defendant  had  no  right  to  abandon  the  plan  of  reorganization  with- 
out tbe  return  of  the  securities  which  were  received  at  tbe  time  of  the  making 
of  the  contract  This  action  was  then  brought,  and  a  preliminary  Injunction 
granted  by  Mr.  Justice  Lyon,  as  before  stated.  Oliereafter,  and  In  June.  1800, 
the  defOdant 'served  Its  answer.  As  a  separate  defense  In  that  answer  It  al- 
leged that  on  the  25th  of  Hay,  1909,  the  defendant  obtained  an  option  to  pur- 
chase the  property  of  the  Oiuionta,  Cooperstown  A  Richfield  Springs  Railway 
Company  bid  In  by  a  certain  Starrett  at  a  resale  tbereof  htid  at  the  village  of 
Cooperstown  In  the  county  of  Otsego  on  the  8d  day  of  October,  1908,  and 
granted  to  tbe  plaintiff  the  option  to  acquire  said  property  as  well  as  tbe 
property  covered  by  the  mortgage  of  the  Oneonta  &  Mohawk  Valley  Railroad 
Company  and  the  Hydro-electrlc  Development  at  Oolliers,  at  any  time  within 
90  days  from  the  1st  day  of  June,  1909,  at  and  for  a  sum  equal  to  the  face 
amount  of  the  said  Starrett'fl  bid,  plus  tbe  amount  of  the  advances  made  to 
tbe  plaintiffs  or  to  be  made  to  the  plaintiffs  by  the  defendaift,  tt^ther  with 
Interest  thereon  at  the  rate  of  6  per  cent  per  annum  from  the  dates  of  the 
several  advances,  and  the  defendant  further  offered  to  loan  to  tbe  plalntUb 
tbe  money  necessary  to  exwcise  said  option  upon  the  terms  of  a  certain  letter 
theretofore  sent  of  April  9,  190&  This  option  was  declined.  After  tbe  serv- 
ice  of  said  answer,  application  was  made  to  modify  the  preliminary  Injunc- 
tion, and  the  same  was  modified  by  permitting  the  sale  of  the  stock  and  bonds 
of  the  Oneonta  &  Mohawk  Valley  Railroad  Company.  It  la  from  this  order 
of  modification  that  the  appeal  Is  takttt 

Argued  before  SMITH,  P.  J.,  and  CHESTER,  KEIvLOGG, 
COCHRANE,  and  SEWELL.  JJ. 

Julius  Henry  Cohen,  for  appellants. 
J.  Markham  Marshall,  for  respondent. 

SMITH,  P.  J.  The  first  question  that  arises  is  as  to  the  du^  of  the 
defendant  to  bid  at  the  resale  under  the  judgment  of  the  Knickerbocker 
Trust  Company.  The  only  bid  there  made  was  by  Starrett,  who  bid 
the  minimum  sum  of  $200,000.  The  plaintiff  contends  that  under  the 
seventh  clause  of  this  agreement  the  trust  company  undertook  to  be- 
come a  tndder  at  any  sue  of  the  property  that  should  be  made.  But 
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that  a^eement'was  qualified  by  the  {Hroviuon  "if  the  same  can  be 
purchased  at  a  reasonable  figure,"  and  in  that  clause'  it  was  provided 

that  the  trust  company  "reserved  to  itself  the  unrestricted  right  to 
determine  the  amount,  of  the  maximum  bid  to  be  made."  I  have  no 
doubt  that  this  reservation,  read  in  connection  with  the  agreement  to 
bid,  makes  the  defendant  the  absolute  judge  of  what  should  be  *'a 
reasonable  figure."  If  the  first  bid  upon  the  sale  should  be  equal  to 
or  in  excess  of  what  the  defendant  deemed  the  reasonable  value  of 
the  property,,  the  defendant  would  not  be  required  to  raise  the  bid, 
because  the  contract  gave  to  the  defendant  the  right  to  determine  what 
should  be  the  maximum  bid  or  what  was  the  reasonable  value  of  the 
property.  It  is  undoubtedly  true  that  this  determination  cannot  be 
made  by  the  defendant  capriciously  or  in  bad  faith.  I  find  no  facts,, 
however,  recited  sufficient  to  overcome  the  presumed  finding  of  the 
Special  Term  of  the  defendant's  good  faith  in  making  its  determina- 
tion. The  property  was  sold  subject  to  the  lien  oi  the  Rochester  Trust 
Company  judgment,  upon  which  there  was  due  upwards  of  $325,000, 
There  was  reserved  from,  the  sale  about  $200,000  worth  of  property 
which  had  been  added  to  the  road  by  the  Oneonta  &  Mohawk  Valley 
Railroad .  Company,  and  which  it  was  clamied  was  not  subject  to  the 
lien  of  the  Knickerbocker  Trust  Company  mortgage.  The  defendant 
itself  was  largely  interested  in  the  sale,  as  it  had  already  a  million  dol- 
lars of  advancements  in  that  property  and  in  the  Hydro-electric  plant, 
which  furnished  the  power  to  run  the  road.  We  are  of  opinion  there- 
fore that  the  defendant  did  not  violate  its  agreement  in  failing  to- 
become  a  bidder  at  the  resale,  whereupon  the  property  was  bout^ht  by 
Starrett. 

With  the  property  of  the  Oneonta,  Cooperstown  &  Richfield  Springs 
Railway  Company  in  the  bands  of  Starrett,  a  third  party,  all  that  re- 
mained which  would  give  value  to  the  stock  and  bonds  of  the  Oneonta 
&  Mohawk  Valley  Railroad  Company  was  this  $200,000  worth  of  prop- 
erty which  had  been  added  to  the  original  railroad  property,  and  which 
was  claimed  not  to  have  been  covered  by  the  lien  of  the  Knickerbocker 
Trust  Company  mortgage.  In  addition  to  that,  the  defendant  had 
about  $31,000  of  preferred  claims  and  the  stock  of  the  Susquehanna 
River  Electric  Company  to  cover  advances  of  about  $700,000.  While 
it  had  purchased  the  Rochester  Trust  Company  judgment,  that  judg- 
ment was  still  a  lien  upon  the  railroad  property  in  the  hands  -oi  Star- 
rett. The  defendant  therefore  could  have  carried  out  its  plan  of  re- 
organization by  another  sale  under  the  Rochester  Trust  Company  judg- 
ment. This  it  is  claimed  it  was  its  duty  to  do  under  the  agreement. 
Instead  of  so  doing,  the  defendant  chose  under  the  thirteenth  provision 
of  the  contract  in  its  unrestricted  discretion  to  abandon  the  scheme 
of  reorganization  which  it  had  the  clear  right  to  do.  It  is  intended 
by  the  plaintiff  that  this  plan  of  reorganization  could  not  be  abandoned 
without  a  restitution  to  the  plaintiff  of  all  property  that  had  been 
handed  over  at  the  time  of  the  making  of  the  contract.  I-  cannot  so 
read  the  contract.  At  the  time  the  contract  was  signed,  or  soon  there- 
after, and  pursuant  thereto,  there  was  transferred  as  further  security 
for  the  moneys  theretofore  advanced  and  thereafter  to  be  advanced 
about  $31,00  in  preferred  claims  against       railroad  company,  and 
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also  all  the  capital  stock  of  the  Susquehanna  River  Power  Company. 
But  these  preferred  claims  had  been  purchased  and  the  Susquehanna 
River  Power  Company  had  been  constituted  and  developed  by  moneys 
advanced  by  the  defendant.  The  defendant  was  threatening  a  ssUe 
of  the  securities  for  the  moneys  already  advanced  and  which  the  plain- 
tiffs could  not  pay.  Part  of  the  consideration  of  the  contract  was  the 
agreement  by  the  defendant  to  withhold  a  sale  of  those  securities. 
There  is  nothing  therefore  in  the  nature  of  the  consideration  given 
for  the  making  of  this  contract  which  would  lead  the  court  to  infer 
that  upon  the  exercise  of  the  right  of.  abandonment  given  1^  the  thir- 
teenth provision  thereof  the  defendant  was  required  to  return  any  of 
this  property  to  the  plaintiffs.  It  is  true  that  the  appeal  taken  in  the 
Rochester  Trust  Company  judgment  was  withdrawn.  Whatever  cer- 
tainty or  doubt  there  may  have  been  attached  to  that  judgment,  the 
right  of  appeal  was  a  substantial  right,  and  there  was  therefore  sub- 
stantial value  surrendered  by  the  plaintiffs  in  their  agreement  to  with- 
draw that  appeal.  As  to  this,  however,  it  is  impossible  for  the  defend- 
ant to  put  the  plaintiffs  in  statu  quo  upon  the  abandonment  of  the  plan 
of  reorganization,  and  it  could  not  have  been  so  contemplated  by  the 
parties  in  the  making  of  the  contract.  To  hold  that  such  was  neces- 
sary to  the  right  of  abandonment  would  practically  defeat  the  right 
of  abandonment  expressly  stipulated  for  in  the  contract.  The  agree- 
ment of  the  defendant  to  withhold  from  sale  the  securities  then  held 
was  a  sufficient  coftsideration  for  whatever  contract  the  plaintiffs 
might  choose  to  enter  upon.  If  the  contract  be  a  favorable  one  to  the 
defendant,  it  was  nevertheless  understandingly  made  by  the  plaintiffs, 
who  apparently  were  helpless  to  extricate  themselves  from  their  dilem- 
ma and  trusted  to  the  defendant's  good  faith. 

It  is  undoubtedly  true  that  under  this  agreement  of  April  7th  the  de- 
fendant assumed  toward  the  plaintiffs  a  trust  relation.  In  the  execu- 
tion of  that  trust  the  utmost  good  faith  was  required  on  its  part.  If 
we  assume  for  the  argument  that  the  defendant  could  not  refrain  from 
bidding  upon  this  resale  without  giving  notice  to  the  plaintiffs  that 
they  might  bid,  and  that  the  defendant  was  guilty  of  a  breach  of 
faith  in  allowing  Starrett  to  become  a  purchaser  thereupon,  the  de- 
fendant has  clearly  atoned  for  its  wrong  by  procuring  from  Starrett 
an  option  upon  the  properly  and  offerii^  that  cation  and  all  the 
security  held  by  the  defendant  upon  payment  of  the  amount  bid  by 
Starrett  together  with  the  advances  theretofore  made  by  the  defend- 
ant. With  the  right  of  abandonment  stipulated  in  the  contract  they 
clearly  could  have  purchased  the  property  and  then  have  abandoned 
the  scheme  of  reorganization.  If  they  had  sought  to  purchase  the  prop- 
erty, the  price  would  have  been  run  up  by  Starrett,  and  the  offer  of 
the  option  therefore  at  the  minimum  price  bid  by  Starrett  is  certainly 
as  favorable  a  piH>position  as  the  plamtiffs  could  ask.  The  plaintiffs 
can  ask  nothing  more  except  upon  the  theory  of  an  implied  agree- 
ment on  the  part  of  the  trust  company  to  make  sufHcient  advances  to 
perfect  some  plan  of  reorganization.  This  the  defendant  has  nowhere 
agreed  to  do,  but  has  carefully  stipulated  that  it  should  be  left  free 
to  exercise  its  judgment  and  discretion  as  to  how  far  it  would  go  look- 
ing to  a  reorganization  of  the  properties.  '  The  plaintiffs  were  given 
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90  days  in  which  to  accept  the  defendant's  proposition.  Their  failure 
to  accept  the  same  relieves  the  defendant  from  further  obligation  un- 
der the  agreement  and  leaves  the  defendant  free  to  sell  the  collateral 
which  it  held  pledged  for  advances  made.  We  find  no  reason  there- 
fore for  interfering  with  the  discretion  of  the  learned  judge  in  modi- 
fying the  injunction,  and  the  order  should  be  affirmed,  with  $10  costs 
and  disbursements. 

Order  affirmed,  widi  $10  costs  and  disbursements.  All  concur. 


WEINMAN  T.  MARGOLISH  et  al. 

(Sopr^e  Ooort,  Appellate  Term.  Jaouary  21,  IfKlA) 

Appkai.  akd  EnoB  (|  925*) — Bivuiw— Pbuuhftions. 

Wbere  counsel  obtained,  wlthoat  objection,  leave  to  rabmlt  brieCi  I? 
a  certain  dat^  tbe  case  mnst  be  conatdered  as  having  been  sntunitted  on 
tbat  date. 

[Ed.  Noter—For  other  cases,  see  Appeal  and  Ebror,  Dec.  Dig.  1  tBS.*\ 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict 

Action  by  Isak  Weinman  against  Matthew  L.  Margolish  and  others. 
From  a  judgment  for  defendants,  plaintiff  appeals.  Affirmed. 
Argued  before  GIEGERICH,  DAYTON,  and  I£HMAN,  JJ. 

Jacob  Gordon,  for  appellant. 
Aaron     Levy,  for  respondents. 

I^R  CURIAM.  The  record  contains  a  request  from  counsel  for 
leave  to  submit  briefs.   Thereupon  the  court  said: 

"You  may  submit  tniefs  bj  June  2lBt,  and  I  wilt  have  14  days  thereafter  to 

decide." 

Neither  counsel  objected  to  this  statement,  and  the  case  must  be 
considered  as  having  been  submitted  on  that  date. 

The  alleged  promise  of  the  defendant  was  certainly  within  the  stat- 
ute of  frauds.  All  the  testimony  shows  clearly  that  the  respondent 
never  intended  to  assume  an  original  oUigatiott,  and  that  the  plaintiff 
at  all  times  regarded  respondent^  brodier  as  the  principal  debtor,  and 
even  made  him  a  party  to  this  action. 

Judgment  should  be  affirmed,  with  costs.  All  concur. 


MAUTNEB  et  at  V.  BRODT. 

(Supreme  Conrt,  Appellate  Term.  January  21,  iSlO.) 

1.  Evidence  ({  269*)— AnMissiBiLrrr  ov  I>Ecz.AaATiov8. 

In  an  action  for  money  due  on  a  contract  to  alter  pr^nlses  owned  by  de- 
fendant, the  aK^lcatlm  of  the  architect,  who  was  not  shown  to  have  been 
In  defendant's  employ  to  the  building  department,  stating  that  the  altera- 
tions In  tbe  premises  were  authorized  by  defendant,  the  owner  of  tbe 
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inremlses,  was  Inadmissible  to  prove  that  tie  liad  antborlzed  the  altera- 
tions, as  It  was  the  declaration  out  of  coort  of  a  third  party;  the  applicn- 
tloii  not  being  introduced  to  Impeach  the  architect,  who  was  plalntlffa' 
witness. 

[Ed.  Mote^For  other  caiea,  ace  Etrldenceb  Cent  Dig.  i  1063 ;  Dec.  Dig. 

2.  EviDKifox  (I  269*)— ADHisBiBZLmr  of  Dbcubatiorb. 

In  an  action  for  money  dae  on  a  contract  to  alter  premises  owned  by  de- 
fendant, a  declaration  by  an  alleged  tenant  of  defendant,  who  contracted 
for  the  alterations,  which  declaration  he  made  In  supplementary  proceed- 
ings to  the  effect  that  he  bad  no  lease  from  defendant,  was  not  admissible 
to  prove  that  he  had  no  lease ;  It  being  the  declaration  out  of  conrt  of 
ft  third  i>arty  not  shown  to  have  be^  In  defendant's  employ. 

[Ed.  Notft^For  other  cases,  see  EMdoice,  Cent  Dig.  i  1063 ;  Dec  Dig. 
I  269.*] 

8.  Witnesses  (S  401*)— Gaoss-ExAiiiNATion— lupEAOHUEnr. 

Where  a  witness  for  defendant,  on  cross-examination.  Is  as^ed  a  ques- 
tk»  about  a  nutter  u  to  which  be  was  not  questioned  on  direct  examina- 
tion, he  becomes,  as  to  tlie  erldenee  he  glvea  in  reeptmse  to  the  question, 
tbe  idalntlffi^  witness,  and  cannot  be  contradicted  1^  ttae  introdnctlon  by 
plalntifle  of  eridesce  of  iwerloiui  inconslstmt  statements. 

[DO.  Note.— For  other  cases,  see  Witnesses,  Gent  Dig.  1  1270;  Dec.  Dig. 
1401.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Acticm       Isaac  Mautner  and  another  against  Alter  M.  Brody. 
Judgment  Kir  plaintiffs,  and  defendant  appeals.  Reversed.  ^ 
Argued  before  GIEGERICH,  DAYTON,  and  LEHMAN,  JJ. 

Joseph  A.  Seidman,  for  appellant. 
Monfried  &  Feinberg,  for  respondents. 

LEHMAN,  J.  The  plaintiffs  have  obtained  a  judgment  against  the 
defendant  for  money  due  upon  a  cmitract  to  alter  premises  owned  by 
the  defendant.  Upon  the  evidence  submitted  the  judgment  can  be  sus- 
tained only  upon  the  theory  that  the  defendant  vf^s  the  undisclosed 
principal,  and  that  the  contract  made  the  alleged  tenant  of  defendant, 
in  whose  name  the  contract  was  made,  in  fact  the  defendant's  agent. 

The  plaintiffs  had  very  little  direct  testimony  upon  this  issue,  and 
attempted  to  prove  their  case  largely  by  circumstantial  evidence.  Im- 
portant elements  in  the  plaintiffs'  chain  of  circumstances  upon  whidi 
they  rely  are  the  alleged  facts  that  the  defendant  authorized  the  altera- 
tions made  by  the  plaintiffs  at  the  alleged  tenant's  request,  and  that 
the  tenant  never  had  a  lease.  To  prove  the  first  alleged  fact  they 
introduced  in  evidence  the  application  of  the  architects  to  the  build- 
ing department,  stating  that  the  alterations  were  authorized  by  the 
defendant,  the  owner  of  the  premises.  Clearly  the  declaration  out  of 
court  of  a  third  party  not  shown  to  have  been  m  defendant's  employ  is 
no  evidence  against  the  defendant.  This  application  was  not  intro- 
duced to  impeach  the  architect,  who  was  plaintiffs'  own  witness. 

To  prove  the  second  fact  the  plaintiffs  introduced  in  evidence  a 
declaration  made  by  the  alleged  tenant  in  supplementary  proceedings. 
This  was  objectionable  upon  the  same  ground.   The  appellant  claims 
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that  it  was  not  introduced  to  show  that  there  was  no  lease,  hut  to 
show  the  falsehood  of  the  witness'  previous  statement  that  he  had  a 
three-year  lease.  Aside  from  the  fact  that  plaintiffs'  attorney  stated 
to  the  justice  at  the  trial  that  "the  purpose  is  to  show  there  is  no  lease 
at  all/  it  was  not  admissible  for  the  purpose  of  contradicting  the  wit- 
ness upon  this  point.  The  witness  had  not  testified  upon  this  point 
upon  his  direct  testimony.  He  had  been  called  by  the  defendant  to 
contradict  the  plaintiffs  upon  one  single  point.  He  was  then  asked  on 
cross-examination :  "Have  you  got  a  three-year  lease  ?"  The  question 
was  objected  to  specifically  as  not  being  cross-examination,  as  he  was 
not  questioned  on  this  pomt  on  direct  examination.  Upon  this  point, 
therefore,  he  became  the  plaintiffs'  witness,  and  c^not  be  contradicted 
by  proof  of  previous  inconsistent  statements. 

'There  are  other  errors  in  the  record,  but  we  need  not  decide  whether 
such  errors  are  material.  Upon  a  new  trial  they  will  probably  be  cor- 
rected. The  two  errors  considered  were  clearly  prejudicial,  and  re- 
quire a  new  trial. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 

DAYTON,  J.,  concurs.  GIEGERICH,  J.,  concuw  in  the  result. 


CHABL^  T.  STROUSa 
(Supreme  Court*  Appellate  Term. .  JannaiT  21.  19100 

HUBBAKD  ARD  WlFB  ({  17*)— iJABmTr— CONTBACM  0»  Wm. 

Where  a  dress  was  ordered  by  defendant's  wife,  and  ttae  details  ar^ 
ranged  for  bj  her  wltii  plaintiff  without  any  refennoo  to  defendant,  and 
there  was  mitblns  to  show  that  credit  was  given  to  htm,  the  bills  b^ng 
made  out  to  his  wlfe^  dtfendant  was  not  liable  for  the  price  of  the  dress; 
there  being  no  evidence  that  it  was  a  necessity. 

[Ed.  Note — For  other  cases,  see  Hnsband  and  "WUe,  Cant  Dig.  |  109 ; 
Dec.  Dig.  1 17.*] 

Appeal  from  Munidpal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict 

Action  by  Eugene  Charles  against  Louis  H.  Strouse.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Reversed,  and  new  trial  or- 
dered. 

Argued  before  GIEGERICH,  DAYTON,  and  LEHMAN,  JJ. 

Charles  D.  Folsom,  for  appellant. 
George  K.  Hinds,  for  respondent. 

PER  CURIAM.  Action  to  recover  for  the  value  of  a  street  dress 
made  for  defendant's  wife.  The  complaint  alleged  the  work  and 
materials  to  have  been  done  and  furnished  at  the  special  instance  and 
request  of  defendant  for  the  agreed  price  and  reasonable  value  of 
$105,  Answer  in  substance  a  general  denial,  and  for  a  separate  de- 
fense that  plaintiff  entered  into  an  agreement  with  defendant's  wife 
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to  make  the  garment  for  $105  under  certain  guarantees  as  to  quality 
and  durability  to  the  satisfaction  of  Mrs.  Strouse ;  that  the  garment 
did  not  comply  with  the  warranty  and  was  returned  by  Mrs.  Strouse 
to  plaintiff,  who  refused  to  receive  it  Raintiff  had  judgment  De- 
fendant appeals. 

The  only  testimony  as  to  the  order  for  the  dress  was  given  by  plain- 
tiff's manager  gr  forewoman,  who  said  that  this  was  the  first  occasion 
that  Mrs.  Strouse  had  purchased  a  dress  from  plaintiff,  although  wit- 
ness knew  her,  and  that  the  details  of  the  costume  and  its  price  were 
then  arranged  between  them,  and  the  order  was  given  by  Mrs. 
Strouse.  Defendant  was  not  mentioned  or  referred  to.  Two  bills 
were  sent  by  plaintiff  made  out  to  Mrs.  L.  H.  Strouse.  No  evidence 
tending  to  ^ow  that  credit  was  given  to  defendant,  nor  that  the  cos- 
tume furnished  was  a  "necessity/'  was  given.  Plaintiff  failed  to  bring 
himself  within  the  rule  laid  down  in  Wanamaker  v.  Weaver,  176  N.  Y. 
76,  68  N.  E.  135,  65  L.  R.  A.  529,  98  Am.  St.  Rep.  621,  and  the  motion 
to  dismiss,  made  at  the  close  of  the  case,  should  have  been  granted. 
The  exception  to  the  denial  of  that  moti(»i  was  well  taken. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 

LEHMAN,  J.  I  concur,  on  the  ground  that  defendant  affirmatively 
proved  that  he  was  not  liable. 


SBflTH  V.  AOEITBUil  et  aL 
(Supreme  Court,  Appellate  Teem.   January  21,  ISIOl) 
Iiahdubo  aud  Tinast  (i  814*)— Re-entbt— SmutABT  Pbooxsoikos— Redkicp- 

In  a  proceeding  by  a  mortgagee  of  a  lease  to  redeem  the  premises  In  ac* 
cordance  with  Code  Civ.  Proc.  f  2257,  after  a  warrant  In  sammary  pro- 
ceedings, where  It  appeared  that  a  nvtm  received  by  the  landlord  during 
bis  possession  was  held  soldy  as  a  deposit  under  a  lease  to  a  tenant  not 
a  party  to  the  proceeding,  It  was  error  to  order  the  landlord  to  account 
for  this  smn  as  rents  received  from  the  premises,  to  be  deducted  from  the 
mxm  required  to  redeem. 

[Bd.  Note.— For  other  cases,  see  Landlord  and  Tenant,  Cent  1 1827; 
Dec.  Dig.  I  814.*] 

Appeal  from  Mtmictpal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Summary  proceedings  by  Eliza  J.  Smith,  as  executrix,  for  the  pos- 
session of  leased  premises,  in  which  Julius  Lowenthal,  a  mortgagee 
of  the  tenant,  filed  a  petition  to  redeem.  From  an  order  made  under 
Code  Civ.  Proc.  |§  S25&-S859,  permitting  redemption,  the  landlord 
appeals.  Modified. 

Argued  befoi«  GIEGERICK  DAYTON,  and  LEHMAN,  JJ. 

A.  Fred  Silverstone  and  H3Tnan  Cohen,  for  appellant. 
Sondheim  &  Sondheim  (Eugene  Sondheim,  of  counsel),  for  respond- 
ents. 
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PER  CURIAM.  The  owner  of  a  mortgage  upon  a  lease  of  certain 
premises  in  the  city  of  New  York  has  brought  this  proceeding  for  a 
redemption  of  the  premises  in  accordance  with  section  2357  of  the 
Code.  The  trial  justice  has  made  an  order  fixing  the  amount  of  rent 
in  arrears  and  the  charges  and  costs  incurred  by  the  landlord  up  to 
the  date  of  the  redemption  at  the  sum  of  $7,795,  the  amount  of  the 
rents  and  profits  received  by  the  landlord  during  her  possession  at  the 
sum  of  $8,392.83,  and  the  amount  expended  by  the  landlord  during 
her  possession  for  necessary  repairs  and  other  charges  at  the  sum  of 
$1,701.75. 

A  careful  examination  of  the  testimony  discloses  no  error  in  the 
amount  fixed  by  the  justice  for  arrears  and  charges  up  to  the  date  of 
redemption.  We  find,  however,  the  trial  justice  has  erred  in  including 
in  the  amount  of  rents  and  profits  received  from  the  premises  the  sum 
of  $625,  which  it  appears  from  the  testimony  was  received  by  the 
landlord  and  is  held  by  her  solely  as  d^>osit  under  a  lease  to  a  tenant 
of  the  premises.  The  tenant  is  not  a  party  to  this  proceeding,  and  has 
apparently  a  right  to  hold  the  landlord  for  this  amount.  It  would 
therefore  be  unjust  to  order  the  landlord  to  account  for  this  sum  as 
rents  and  profits  from  the  premises.  We  also  find  that  the  trial  justice 
erred  in  allowing  the  landlord  only  the  sum  of  $213.70  for  electricity 
supplied  to  the  premises  during  her  occupancy.  It  appears  from  the 
testimony  that  between  May  20,  1908,  and  December  8,  1908,  the 
charges  for  electricity  amounted  to  $230,  from  December  10,  1908,  to 
May  20,  1909,  the  charges  amounted  to  $195.08,  and  from  May  20  to 
May  24,  1909,  the  charts  amounted  to  $28.62,  making  a  total  of 
$453.70,  and  we  think  this  amount  should  have  been  crraited  to  the 
landlord.  We  also  find  that  the  landlord,  according  to  the  undisputed 
evidence,  paid  $142.50  for  plastering  the  toilets  and  for  painting  store 
and  lofts,  and  that  both  these  charges  were  necessary  and  proper.  We 
therefore  find  that  the  justice  should  have  allowed  this  additional 
amount.  We  find  no  other  errors  in  the  conclusions  of  the  trial  jus- 
tice. 

The  order  should  therefore  be  modified,  in  accordance  with  this 
opinion,  by  deducting  from  the  rents  with  which  the  landlord  is 
chargeable  the  amount  of  $625,  and  by  adding  to  the  expenses  with 
which  the  landlord  is  to  be  credited  the  amount  of  $382.60,  and,  as  fo 
modified,  affirmed,  with  costs  to  this  respondent. 


ZINDGL  r.  FINCE. 

(Supreme  Court,  Appellate  Term.   January  21.  1910.) 

Fbincipax.  and  Agert  (S  72*)— Corvebsion  bt  Agent. 

Wbere  plaintiff  engaged  defendant  to  purchase  a  borne  for  him,  and  to 
obtain  a  title  policy,  and  gave  him  money  with  which  to  obtain  a  title 
policy,  and  defendant  obtained  no  policy  fin  plaintiff,  an  aettm  will  Ito 
f or  otnTezaion. 

[Ed.  Note.— For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  H  1*8, 
149;  Dea  Dig.  1  T2;«  TroTer  and  OcmTenloii,  Cent  Dig.  |  TOl] 

Lehman,  J.,  dissenting. 
•Tor  eUktr  cum  m*  hud*  tajflt  A  i  xtobui  ta  Dec.  ft  Am.  Dlfi.  IMT  to  data,  A  tLvp'r  l&d>  « 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Peter  Zindel  against  John  Findc.    Judgment  for  de- 
fendant, and  plaintiff  appeals.  Reversed. 
Argued  before  GIEGERICH,  DAYTON,  and  LEHMAN,  JJ. 

Terome  C  Lewis,  for  appellant 
Warren  McConihe,  for  respondent 

PER  CURIAM.  Action  in  conversion.  Plaintiff  applied  to  de- 
fendant to  purchase  a  house  for  him,  and  intrusted  defendant  with  all 
the  money.  He  did  not  even  attend  the  closing.  Among  the  cash 
«  given  by  plaintiff  to  defendant  was  $176  for  a  title  poHqr.  Tht  defense 
sought  to  show  that  plaintiff  had  his  dealings  with  a  man  in  Pinck's 
office,  who  did  not  represent  Finck.  The  evidence  is  perfectly  clear 
that  this  is  a  subterfu|;e.  Undoubtedly  Finck  got  all  of  plaintiff's 
money  in  this  transaction.  It  is  demonstrable  mmi  the  record  tiiat 
no  tide  policy  was  given  to  plaintiff.  Without  discussing  other  serious 
questions  in  the  case,  the  judgment  for  defendant  must  be  reversed. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 

LEHMAN,  J.  I  concur  in  the  view  that  the  authority  of  the  agent 
was  sufficiently  shown,  but  I  dissent  on  the  ground  that  there  has  been 
only  a  breach  of  contract,  and  no  amversion. 


PALUMBO  T.  ATLAS  PORTLAND  CEMENT  CO. 
(Snpreme  Court,  Aiv^late  Term.   January  21,  1910.) 

Appbal  and  liiBiOB  <i  1105*>— DEcinoir  or  Affmluik  Goukt— Law  or  Cask. 

Where  an  «rder  setting  aside  a  verdict  tor  plalntlfl  was  afflrmed  on  ap- 
peal, a  Jadgment  for  plaintiff  on  the  aeomd  trial  on  sabstantlally  tbe  sanw 
evidence  will  be  set  aside. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  S|  4661, 
4663 :  Dec.  Dig.  }  1196.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  Michael  Palumbo  against  the  Atlas  Portland  Cement 
CcKnpany.  From  a  judgment  for  plaintiff,  and  an  order  denying  a 
new  trial,  defendant  appeals.  Reversed. 

Argued  before  GIEGERICH,  DAYTON,  and  I^HMAN,  JJ. 

De  Forest  Bros.  (Ethelbert  I.  Low,  of  counsel),  for  appellant 
Isidore  Klatzkie,  for  respondent 

PER  CURIAM.  Upon  a  former  trial  a  verdict  in  favor  of  the 
plaintiff  was  set  aside,  and  the  order  entered  upcm  such  ruling  was 
affirmed  without  opinion  ^Appellate  Term,  May  27,  1909^.  The  prac- 
tical effect  of  such  determmation  was  that  the  truck  in  suit  was  owned 
and  managed  by  an  independent  contractor  and  not  by  the  defendant. 

•For  attar  caaw  im  mbm  teplo  a  |  muhbbk  is  Ute.  a  Am.  IHga.  IMT  to  d«t«.  ARep'r  Indwni 
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The  evidence  adduced  upon  the  first  trial  was  substantially  the  same 
as  that  given  upon  the  trial  which  is  the  subject  of  this  review,  and  in 
the  light  of  the  determination  so  nuide  upon  the  former  appeal,  in 
which  determination  we  fully  concur,  the  judgment  cannot  be  allowed 
to  stand. 

The  judgment  and  order  denying  the  motion  for  a  new  trial  are  re- 
versed, and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide 
the  event 


KIBSCH  v.  HALBACH. 

(SutHreme  Court,  Appellate  Term.   January  21,  1810.) 

OouBTB  (i  190*) — Municipal  Coubt— Afpiaii— Aiyxdatitb  of  Bvidknob— Oow- 
FLiOT  OF  Dtidbnct— New  Tbial. 

Under  Manlclpal  Court  Act  (Lawb  1002,  p.  1581.  c.  680)  {  319,  which 
provides  that  In  certain  cases  the  appellate  court  may  determine  an  appeal 
upon  afBdavlts  of  evidence  taken  at  the  trial,  etc.,  where  the  Btenc^rs- 
pher'B  minutes  of  a  trial  were  lost,  and  the  affidavlta  filed  by  the  attorneys, 
giving  the  substance  of  the  testimony  ct  several  witnesses  sworn,  showed 
a  conBlet  upon  many  material  pc^ts,  the  court  on  aweal  will  ordor  a 
new  trial,  without  costs. 

[SkL  Nota— ^For  other  cases,  see  Cionrts,  Dea  Dig.  i  190.*] 

Appeal  from  Mtmicipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Oara  Kirsch,  an  infant,  by  her  guardian  ad  litem,  s^ainst 
Josephine  Halbach.    Judgment  for  plainti^  atid  defendant  appeals. 

Reversed,  and  new  tnal  ordered. 
Argued  before  GIEGERICH,  DAYTON,  and  LEHMAN,  JJ. 

Nadal,  Jones  &  Mowton  (Edward  P.  Mowton,  of  counsel),  for  ap- 
pellant 

Abraham  Oberstein,  for  respondent 

PER  CURIAM.  The  stenographer's  minutes  of  the  trial  in  this 
case  having  been  lost,  it  comes  before  this  court  upon  affidavits  as  to 
what  took  place  upon  the  trial  in  accordance  with  the  provisions  of 
section  319  of  the  Municipal  Court  Act.  The  affidavits  filed  herein  are 
those  of  the  attorneys  for  the  respective  parties,  who  were  present  at 
the  trial,  and  who  gave  tiie  names  of  the  several  witnesses  sworn  and 
the  substance  of  their  testimony.  This  metfiod  of  presentii^  the  tes- 
timony given  upon  the  trial  of  a  case  is  necessarily  very  unsatisfactory, 
and  it  is  clear  that  there  was  a  sharp  conflict  of  evidence  in  the  court 
below  upon  many  material  points.  We  think  the  interests  of  justice 
will  be  best  subserved  by  ordering  a  new  trial,  without  costs. 

Judgment  reversed,  and  new  trial  ordered,  without  costs  to  «ther 
party. 

*Por  eUiw  oasM  set  ubm  topi*  A  |  inmHsa  In  Dm.  ft  Am.  Dlsi.  UOT  to  <Ut*,  Altap^MsaiB 
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SMITHSON  T.  BOBINSON. 
Supreme  Court.  Appellate  Tom.  January  21,  1910.) 

1.  CoifiBAOTB  a  S48*)— Aonoifs— BuBDBr  or  Pboof. 

One  snlng  for  serrlcee  under  a  contract  liaa,  on  defendant  denying  the 
complaint,  the  harden  of  proof. 

[Ed.  Note.— For  other  cases,  see  ContractB,  Cent  Dig.  II 1764-1780;  Dec. 
Dig.  1  S48.*] 

2.  PuuDiNa  (i  317*)— Bill  or  PAXXKnTLABS. 

A  complaint  alleging  that  for  aHrlces  performed  defendant  had  agreed 
to  pay  plaintiff  a  spedfled  sum  If  a  certain  play  proved  a  success,  and 
that  for  additional  serrlces  and  ezpraises  Incurred  plaintiff  was  entitled  to 
an  additional  sum,  and  that  the  play  was  succesafal,  apprised  defendant  of 
the  nature  of  the  claim,  and  be  was  not  entitled  to  a  bill  of  particulars, 
except  a  statement  from  plaintiff  as  to  whether  the  ems^oyment  was  oral 
or  in  writing,  and  the  time  and  place  of  its  making. 

[Ed,  Note.— For  other  cases,  see  Heading,  Cent  Dig.  H  8M*  882;  Dec. 
Dig.  I  81T.«] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Frank  Smithson  against  Frank  Robinson.  From  an  or- 
der of  the  City  Court  of  the  City  of  New  York,  directing  the  service 
of  a  bill  of  particulars,  plaintiff  appeals.   Modified  and  amrmed. 

Argued  before  GIEGERICH,  DAYTON,  and  LEHMAN,  JJ, 

Fromme  Bros.  (Morris  Grossman,  of  counsel),  for  appellant. 
Russell  H.  Robbins,  for  respondent. 

PER  CURIAM.  The  complaint  in  substance  alleges  that  for  serv- 
ices rendered  and  to  be  rendered  and  performed  defendant  agreed 
to  pay  plaintiff  $1,000  if  a  certain  play  proved  a  success;  that  for 
certain  additional  services  rendered  and  expenses  incurred  plaintiff  is 
entitled  to  $116;  that  the  play  was  successful.  Defendant  in  sub- 
stance ^nerally  denies  the  complaint. 

The  issues  presented  are  simple.  The  burden  of  prooris  on  the 
plaintiff.  Defendant  is  fully  apprised  of  the  nature  of  plaintiff's  claim. 
If  he  shows,  as  he  states,  that  he  does  not  even  know  the  plaintiff, 
he  must  succeed  in  the  action.  Under  the  authorities,  however,  de- 
fendant may  be  entitled  to  a  statement  from  plaintiff  as  to  whether 
the  employment  was  oral  or  in  writing,  and  the  time  and  place  of  the 
agreements  on  which  he  sues. 

As  so  modified,  the  order  should  be  affirmed,  without  costs  of  this 
appeal  to  either  party. 


BEHRENS  T.  BROWN. 

(Supreme  Oourt,  Appellate  Term.  January  Zl,  1910l) 

Htww  Tbiai.  (I  74*)— Veediot  ConisAaT  to  Evidbkck— Aiiounr  of  Recovebt. 
Where,  under  the  evidence,  it  app«irs  that  the  amount  of  the  verdict 
was  purely  speculative,  it  will  he  set  aside. 

[Ed.  Note.— For  oth»>  cases,  see  New  Trial,  Gent  Dig.  |  160 ;  Dec.  Dig. 
174.*]  

«For  oUmt  cum  im  mud*  topic  a  I  kvicbbb  in  Dee.  *  Am.  Diti.  1907  to  data,  ft  Rep'r  Indazw 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action' by  Frederick  G.  Behrens  against  George  Brown.  Fr<xn  a 
judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  before  GIEGERICH,  DAYTON,  and  LEHMAN,  JJ. 

Charles  Stein,  for  appellant. 
Robert     Turk,  for  respondent. 

PER  CURIAM.  Action  to  recover  $495  for  building  stone  sold 
and  delivered.  Answer,  geneial  denial.  Pleadings  verified.  Tried 
before  court  and  jury.  Verdict  for  plaintiff,  $182. 

The  record  shows  that  there  was  upon  plaintiff's  lot  a  quantity  of 
stone.  The  Hawthorne  Building  Company  had  a  contract  with  the 
Central  Fireproof  Door  &  Sash  Company,  to  construct  a  building  not 
far  from  plaintiff's  lot.  The  Hawthorne  Building  Company  made  a 
written  contract  with  O.  B.  Byrd  to  furnish  all  the  building  stone  for 
the  job  at  the  price  of  $50.  Byrd  got  his  money  therefor.  To  sus- 
tain his  case  plaintiff's  daughter  testified  that  she  went  to  defendant 
and  complained  that  stone  was  bdng  taken  from  her  father's  lot  and 
used  in  the  said  building,  and  defendant  replied  that  he  admitted  his 
liability  therefor.  Defendant  concedes  the  conversation,  but  says  be 
told  the  young  lady  that  if  Byrd  had  used  any  of  the  stone  he  (Brown) 
would  compel  Byrd  to  pay  for  it.  Byrd  testified  that  he  did  not  use 
any  of  plaintiff's  stone.  Plaintiff  said  he  had  no  talk  with  defendant; 
that  probably  in  the  neighborhood  of  300  or  400  cubic  yards  of  stone 
was  taken  from  his  premises.  There  is  nothing  in  the  testimony  from 
which  an  approximately  accurate  measuronent  of  the  stone  taken  from 
this  lot  can  be  fairly  estimated,  so  that,  assuming  the  tmreliability  of 
Byrd's  testimony  that  he  took  none  of  the  stone  in  question,  and  as- 
suming defendant's  promise  to  pay,  yet  the  amount  reached  by  the 
jury  was  purely  speculative.  On  this  ground  alone  the  verdict  should 
be  set  aside. 

There  remains  another  (question,  to  wit,  the  liability  of  defendant 
in  any  event.  He  was  president  of  the  Hawthorne  Company,  and  ac- 
cording to  his  examination  in  supplementary  proceedings,  put 'in  evi- 
dence by  plaintiff,  he  did  not  hold  any  shares  of  its  capital  stock.  This 
being  uncontradicted,  is  it  probable  that  he  would  obligate  himself 
personally  for  material  used  under  a  contract  in  which  he  had  no  in- 
terest? 

It  would  seem  on  the  whole  case  that  the  judgment  should  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide 
the  event. 
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POLICASTRO  T.  FITSSa 
(SufffMoe  Ooiut,  Appdlate  Term.  Jantiary  21,  ISIO.} 

AOOOSD  AND  SATUTAOnON  (|  10*)— COUPBOHin  AHD  temjOnM  (|  S*)— PAT- 

uira  or  DiBPUTBD  Claim— BiTBOT. 

.  Where  there  was  an  taoneet  dispute  aa  to  tiia  amoant  due  imder  a  con- 
tract, and  the  owner  sent  a  check  to  the  omtractor  in  foil  payment,  and 
the  contractor  retained  the  check  for  seraral  mimtbs,  and  then  need  It, 
there  was  an  accord  and  aatlaftustlon. 

[Ed.  Note.-— For  other  caaea,  see  Accord  and  Satisfaction,  Gent  Dig.  ii 
d&-74 ;  Dec.  Dig.  1 10;*  Compromise  and  Settlement,  pec.  Dlf .  f  S.*] 

'Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second 
District. 

Action  by  Cleonice  Policastro,  doing  business  as  the  Lorenzo  Build- 
ing Construction  Company,  against  Edgar  Pitske.  From  a  judgment 
for  plaintiff,  defendant  appeds.   Reversed,  and  new  trial  ordered. 

Argued  before  GIEGERICH,  DAYTON,  and  LEHMAN.  JJ. 

Herman  H.  Kimmel,  for  appellant 
Charles  £no,  for  respcmdent 

DAYTON,  J.  Defendant  entered  into  a  contract  with  plaintiff  foi 
alterations  and  repairs  on  defendant's  premises  at  a  cost  of  $1,775. 
This  action  is  brought  to  recover  $28,  an  alleged  unpaid  balance  of 
that  amount.  The  answer  is  a  general  denial  and  account  stated. 
Pleadings  unverified.  Plaintiff  luid  judgment  for  amount  claimed 
and  $2  costs.  Defendant  appeals. 

Considerable  dispute  and  correspondence  occurred  between  the  par- 
ties as  to  the  balance  due,  and  on  December  12,  1907,  defendant  wrote 
plaintiff  as  follows : 

"Ekiclosed  please  find  checb  for  $7,  all  that  remains  of  the  contract  price 
after  making  deductions  as  per  contract  There  are  a  great  many  deductions 
that  I  am  entitled  to  make,  but  rather  than  go  into  litigation  with  yon  I  am 
meeting  yon  more  than  half  way.   Hoping  this  will  end  the  matter,  I  remain." 

Plaintiff  on  December  17,  1907,  acknowledged  the  check,  stating 
that  it  would  not  be  accepted  as  paj^ent,  but  he  would  keep  it  for 
evidence.  On  April  29,  1908,  plamtiff  wrote  defendant  in  substance 
that,  as — 

"we  are  short  of  money,  *  *  *  we  are  going  to  deposit  yoar  checks  of  $40 
and  $T,  received  NoTember  22.  1007.  and  December  12,  1907,  *  •  *  only 
with  the  nnderstandlng  that  these  checks  will  be  deposited  only  on  account, 
and  not  as  fnll  payment  and  the  balance  of  $28  will  be  still  nnpald.  If  not 
satisfactory  to  yon,  kindly  Inform  us.  for  we  insist  on  getting  the  full  amount." 

The  checks  were  accordingly  deposited,  and  paid  on  presentation 
through  the  clearing  house.  If  plaintiff  was  unwilling  to  accept  the 
$7  check,  its  return  to  defendant  within  a  reasonable  time  was  neces- 
sary. Its  use  could  not  by  any  act  or  purpose  of  plaintiff  change  the 
conditions  imposed  by  defendant  upon  its  receipt,  unless  those  con- 
ditions were  changed  or  modi6ed  by  him.  He  remained  silent,  and 
the  dieck  was  paid  to  plaintiff,  and  about  a  year  later  this  action  was 

*For  otliw  6MW  MS  MUM  toplc  A I  mwBBR  iB  Dec.  ft  Am.  Dlgi.  1907  to  date,  ft  Rtqi'T  Indsxw 
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brought  No  fraud  is  claimed  by  either  parly.  The  disputes  as  to  the 
performance  of  the  contract,  and  as  to  the  balance  due",  apparently 
were  honestly  contended  by  both  parties.  The  long  retention  and  final 
use  of  the  $7  check  was,  under  the  authorities,  an  acceptance  of  the 
condition  accompanying  its  receipt,  whereby  an  accord  and  satisfac- 
tioa  followed. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event  All  concur. 


HARANDXNO  v.  A.  BROWN  A  CO. 
(Supreme  Court  Appelate  Term.  January  21,  19ia) 

WoBK  AND  Labor  (S  26»)— Bubdew  or  Pboof. 

Where  one  neltber  showed  an  agreed  price  for  his  work  nor  Its  Talne. 
there  was  no  foundation  for  an  allowance  to  bis  assignee. 

[Ed.  Note. — For  other  cases,  see  Work  and  Labor,  Cent  Dig.  Si  47-49; 
Dec.  Dig.  t  26.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Frank  Marandino  against  A.  Brown  &  Co.  From  a  judg- 
ment for  plaintiff,  defendants  appeal.  Reversed,  and  new  trial  or- 
dered. 

Argued  before  GIEGERICH,  DAYTON,  and  LEHMAN,  JJ, 
Sidney  R.  Lash,  for  appellant. 
Brande  &  Weber,  for  respondent 

GIEGEfllCH,  J.  The  pleadings  in  this  case  were  oral,  and  plain- 
tiff complained  for  work,  labor,  and  services.  The  bill  of  particulars 
filed  by  the  plaintiff  sets  up,  in  substance,  that  between  June  9,  1909, 
and  July  15,  1909,  he  made  four  samples,  of  the  value  of  $100,  and 
received  one  piece  of  stock  work,  of  the  value  of  $1.  It  also  sets 
forth  that  one  "James  Giannasio  made  3^  samples,  of  the  value  of 
$81,  and  one  piece  of  stock  work,  of  the  value  of  $4,"  and  that  Gian- 
nasio had  before  the  commencement  of  the  action  assigned  said  claim 
to  the  plaintiff;  also  that  Charles  Marandino  made  three  samples, 
of  the  value  of  $75,  and  two  pieces  of  stock  work,  of  the  value  of 
$8,  and  that  the  above  claims  were  assigned  to  the  plaintiff.  Upon  the 
trial  there  was  sufficient  testimony  given  from  which  the  justice  could, 
and  evidently  did,  find  that  the  plaintiff  and  Charles  Marandino  were 
employed  by  the  defendant  to  make  sample  garments,  consisting  of 
ladies'  jackets,  and  stock  garments  of  the  same  kind,  for  which  it  was 
agreed  that  plaintiff  and  said  Charles  Marandino  should  be  paid  $25 
for  each  sample  garment  and  $4  for  each  stock  garment. 

As  to  the  claim  of  Giannasio,  one  of  plaintiff's  assignors,  he  tes- 
tifies that  he  had  a  talk  with  a  lady,  the  "manager"  of  the  defendant's 
house;  that  she  promised  to  pay  a  good  price  after  the  samples  were 
finished.  "We  had  the  price  of  $7  for  each  sample,  and  if  we  were 
not  satisfied  with  the  price  we  could  have  the  money  back ;  we  wanted 
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$25  for  each  sample.  After  we  got  paid,  we  complained  to  Mrs. 
Bums,  and  she  says,  *I  will  fix  it  up  later  on.'  She  says,  'If  you  want 
the  price  fixed,  you  know  what  to  do.'  Then  I  went  down  to  court, 
and  called  Mrs.  Bums  to  the  court."  He  then  testifies  that  his  pay 
was  refused;  that  he  made  sample  garments,  and  one  piece  of 
stock  goods ;  that  he  worked  from  June  7th  to  July  15th.  On  cross- 
examination  he  testifies  he  had  his  conversation  about  the  price  he  was 
to  receive  with  one  Dipetro,  the  designer  or  manager,  and  that  he  said 
"he  would  pay  me  a  good  price  for  samples" ;  that  subsequently  Di- 
petro offered  him  $7  each  for  the  samples,  which  he  refused,  and  that 
he  had  received  $10  on  this  work.  From  this  testimony,  and  this 
is  substantially  all  the  testimony  given  by  him  upon  that  question,  it 
will  be  seen  that  he  proves  neither  an  agreed  price  for  his  work,  nor 
its  value,  and  that  therefore  there  was  no  foundation  for  an  allow- 
ance to  his  assignee  of  the  amount  claimed  by  him  and  assigned  to 
the  plaintiff. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.  All  concur. 


mm  AUSTEBDAU  OiSUALTT  CO.  ▼.  SPAETH. 

(Supreme  Court,  Appellate  Term.    January  21,  1010.) 

IHBUBANCE  <S  188*)— CARCEU.ATION  OT  POLICY— NOTIOK—E VI DEKCB. 

Where  the  policy  of  the  casualty  company  provided  that  It  might  be 
canceled  by  written  notice,  the  assured  cannot  claim.  In  an  action  for  pre- 
minnw,  tbat  the  company  accepted  oral  notification  In  lien  of  written,  from 
the  fiict  tiiat  he  ntitlfled  the  company's  broker  that  he  wished  it  canceled, 
and  Uie  broker  reported  this  to  the  company's  nnderwrltw,  whwe  the  evi- 
dence as  to  what  reply  the  underwriter  made  Is  In  conflict. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Dec.  Dig.  1 188.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict 

Action  by  the  New  Amsterdam  Casualty  Company  against  George- 
Spaeth.  From  an  adverse  judgment,  plaintiff  appeals.  Reversed,  and 
new  trial  ordered. 

Argued  before  GIEGERICH,  DAYTON,  and  LEHMANi  JJ. 

Cass  &  Apfel,  for  appellant 
Paul  M,  Crandall,  for  respondent. 

LEHMAN,  J.  Plaintiff  sues  for  excess  premiums  based  upon  de- 
fendant's pay  roll,  which  it  claims  are  due  under  two  policies  dated 
March  12,  1907,  and  March  12,  1908.  The  only  issue  in  the  case  was 
whether  the  second  policy  was  canceled  in  June,  as  claimed  by  the 
defendant,  or  in  November,  as  claimed  by  the  plaintiff. 

The  policy  contains  a  provision  that  it  may  be  canceled  by  the  com- 
pany by  written  notice  to  the  assured,  stating  when  the  cancellation 
shall  be  effective.  It  may  be  canceled  by  the  assured  by  like  notice. 
It  is  conceded  that  the  assured  never  gave  any  written  notice  to  can- 
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cd  in  June.  It  appears,  however,  that  in  June  the  insurance  company 
notified  its  broker  to  call  upon  the  defendant  to  collect  the  excess  pre- 
mium upon  the  first  policv.  The  defendant  then  notified  the  broker 
that  he  wished  the  second  policy  canceled.  The  broker  reported  this 
to  the  plaintiff's  underwriter.  The  broker's  testinHMiy  is  very  hazy 
upon  what  the  underwriter  said.  He  remembers  nothing  about  the 
conversati(Mi,  but  says  he  believes  Aat  he  did  not  say  a  word  about  it, 
because  "th^r  mostly  don't  say  a  word."  The  underwriter,  however, 
is  positive  that  he  stated  that  he  required  a  written  notification. 

Under  these  circumstances  the  direction  of  a  verdict  that  the  policy 
was  canceled  in  June  was  clearly  erroneous.  Unless  the  contract  was 
canceled  by  mutual  consent,  which  is  certainly  not  the  case  here,  it 
could  be  canceled  only  in  the  manner  provided  by  the  contract;  i.  e.. 
by  written  notice.  The  brewer  had  certainly  no  right  to  waive  this 
requirement  At  most,  he  was  a  messenger  to  carry  the  oral  notice 
to  the  company's  office,  and  the  defendant  presented  absolutely  no 
competent  proof  that  the  company  had  then  accepted  the  oral  notifica- 
tion, and  uius  by  its  overt  act  misled  the  defendiant  into  the  belief 
that  his  cancellation  was  sufficient. 

Owing  to  errors  in  the  admission  of  evidence,  I  do  not  think  that 
we  can  direct  judgment  for  the  plaintiff ;  but  the  judgment  should  be 
reversed,  and  a  new  trial  ordered,  with  costs  to  appelant  to  abide  the 
event  All  concur. 


ABRAMSON  T.  BRI&fBERO  et  at 
(Supreme  Court,  Appellate  Term.  January  21,  1010.) 

1.  Tboveb  and  Cohversiok  (I  9*)— Nrcssanr  of  Demand. 

Defendants,  tbongb  originally  In  lawful  poaseeslon,  having,  with  notice 
of  the  rl^ts  of  the  tme  owner,  assorted  hostile  dominion  and  a  claim  (rf 
ownertiilp.  by  sale  to  another*  patting  U  oat  of  tiielr  power  to  comply  with 
a  demand  for  the  gooda,  none  waB  neceaaary  for  an  aetton  for  convaraton. 

[Ed.  Note.— For  othor  caaea,  aee  Trover  and  Converahm,  Onit  Dig.  | 
70;  Dec.  Dig.  f  ft*] 

2.  CousTB  (I  189*)— Municipal  Coubt— Aamrr— GaonRDS—FiAUD  ni  Dispos- 

IHG  or  Pbopebtt. 

Defendanta,  having  with  knowledge  of  plalntUTs  ownmtilp  sold  gooda 
to  another,  for  convwalm  of  which  action  la  broivbt  are  within  Mnnlc- 
Ipal  Court  Act  (Laws  1902»  p.  1508.  c.  680)  }  fitt,  anbd.  S.  aa  amended  by 
Laws  1903,  p.  S98»  c.  156.  |  1.  providing  for  ^^vntlng  of  an  order  for  arrest 
of  a  defendant  where  he  has  been  guilty  of  fraud  In  dlapoBlng  of  the  prop- 
erty for  conversion  of  which  the  action  la  twong^t. 

[Ed.  Note.— For  other  cases,  aee  Courts,  Cent  Dig.  i  40B;  Dee.  Dig.  { 
180.*] 

3.  GouBTB  (I  190*)  —  Review  or  Judqueht  or  Hunioifai.  Coukp— Mooqtca- 

TION  OF  JCDGUENT. 

The  Appellate  Term,  on  appeal  from  a  Judgment  of  the  Municipal  Conit, 
may  insert  therein  a  provision,  to  which  plalntlflF  was  entitled  under  tlie 
proof,  that  defendants  are  liable  to  arrest  and  imprlsoninent  on  execu- 
tion, though  there  was  no  motion  below  for  the  modlflcatlon. 

[Sd.  Note. — ^For  other  cases,  see  Conrts,  Cent  Dig.  |  108;  Dec.  Dig.  | 
190  :•  Appeal  and  Srror,  Cent.  Dig.  S  8370^.] 
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4.  CosTB  (i  238*)— CoffTS  on  Appeal— Modification  or  JuDamNT. 

A  modification  of  a  Jadgment  mx  appeal  will  be  without  ooeta,  where 
plaintiff  could  have  obtained  the  same  relief  hy  motion  betow,  tmt  failed 
to  make  the  motion.  , 

[Bd.  Note.— For  other  cases,  see  Costs,  Cent  Dig.  {  912;  Dec.  Dig.  S  238.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict 

Action  by  Moses  Abramson  against  Simon  Brimberg  and  another. 
From  the  judgment  for  plaintiff,  he  appeals,  because  of  its  failure  to 
provide  that  defendants  are  liable  to  arrest  and  imprisonment  on 
execution  tmder  the  judgment.  Modified  and  affirmed. 

Argued  before  GIEG^RICH,  DAYTON,  and  LEHMAN,  JJ. 

Denis  A.  Spellissy,  for  appellant. 
Slade  &  Slade,  for  respondents. 

LEHMAN,  J.  The  plaintiff  alleged  and  proved  a  cause  of  action 
for  the  c(mversion  of  goods.  Although  the  original  possession  of  the 
defendants  was  lawful,  yet  with  notice  of  the  rights  of  the  true  owner, 
and  regardless  thereof,  they  asserted  hostile  dominion  and  a  claim  of 
ownership,  by  sale  to  other  parties.  No  demand  was  therefore  nec- 
essary. Bahr  v.  Holey,  50  App.  Div.  677,  64  N.  Y.  Supp.  800.  "It  has 
been  repeatedly  held  that  where  it  appears  that  the  defendant  has  put 
himself  in  a  position  so  that  he  is  unable  to  c(xnply  with  a  demand,  by 
a  sale  of  the  property,  no  demand  is  essential."  Torres  v.  Rogers,  28 
Misc.  Rep.  176,  58  N.  Y.  Supp.  1104;  Kavanaugh  v.  Mclntyre,  128 
App.  Div.  722,  112  N.  Y.  Supp.  987. 

The  plaintiff  has  shown  all  the  facts  necessary  to  bring  the  case 
within  the  provisions  of  subdivision  8  of  section  56  of  the  Municipal 
Court  act.  The  trial  justice  failed  to  insert  in  the  judgment  any  pro- 
vision for  the  arrest  of  the  defendants.  Upon  an  appeal  from  the 
judgment,  even  though  the  plaintiff  has  failed  to  move  in  the  court 
below  for  a  modification  or  amendment  thereof,  we  have  the  power  to 
modify  by  inserting  the  words :  "Defendants  liable  to  arrest  and  im- 
prisonment on  execution."  Ostrom  v.  Sapolsky,  49  Misc.  Rep.  610, 
96  N.  Y.  Supp.  1070. 

The  judgment  should  be  so  modi6ed ;  but,  since  the  plaintiff  might 
have  obtained  the  same  relief  by  motion  in  the  court  below,  it  should 
be  affirmed,  as  modified,  without  costs.  All  concur. 


WILLIAM  A.  THOMAS  CO.  T.  HOLST. 
(Supreme  Court.  Appellate  Term.   Januai7  21,  1910.) 

ELXcnoR  or  RmniDiES  <|  8*)— Wut  ConsnruTES. 

A  Judgment  for  plaintiff  In  an  action  on  notes  siren  for  the  price  of 
goods  sold  ban  an  action  for  fraud  in  the  representattona  whlcb  Induced 
tlie  sale,  where  plaintiff  had  knowledge  of  the  alleged  fraud  when  the 
former  action  was  brought 

[Ed.  Note. — For  other  cases,  see  Election  of  Remedies,  Cent.  Dig.  {  3; 
Dec.  Dig.  I  3.*] 

Dajrton.  J.,  dissenting. 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  the  William  A.  Thonias  Company  against  Christ  Hoist. 
•  From  a  judgment  for  defendant,  plaintiff  appeals.  Affirmed. 
Argued  before  GIEGERICH,  DAYTON,  and  LEHMAN,  JJ. 

Leon  Dashew,  for  appellant. 

Black  &  Becher  (Heniy  J.  Block  and  Kene  Jaffe,  of  counsel),  for 
respondent 

LEHMAN,  J.  The  plaintiff  alleges  that,  relying  upon  the  defend- 
ant's fraudulent  representation  that  he  was  August  Hoist,  the  owner 
of  certain  premises  in  the  city  of  New  York,  he  sold  goods  to  the  de- 
fendant and  accepted  notes  made  by  the  defendant  amounting  to  the 
sum  of  $262.  Upon  plaintiff's  cross-examination  it  appeared  that  he 
had  recovered  a  judgment  against  defendant  upon  his  contract  obliga- 
tion with  knowledge  of  the  alleged  fraud,  and  that  the  judgment, 
though  not  paid,  has  been  satisfied  of  record.  The  trial  justice  there- 
upon at  the  close  of  plaintiff's  case  dismissed  the  complaint,  upon  the 
theory  that  a  judgment  upon  the  contract  constituted  a  conclusive 
election  ojf  remedies  and  is  a  bar  to  an  action  in  tort  upon  the  fraud. 

If  the  plaintiff's  cause  of  action  is  upon  a  rescission  of  the  contract, 
such  an  action  would  be  inconsistent  with  the  affirmance  of  the  con- 
tract by  the  prior  action.  Bank  of  Beloit  v.  Beale,  84  N.  Y.  473 ;  E. 
C.  Foundry  Co.  v.  Hersee,  103  N.  Y.  25,  9  N.  E.  487 ;  Rochester  Dis- 
tilling Co.  V.  Mary  M.  Devendorf,  72  Hun,  428,  25  N.  Y.  Supp.  200. 
The  plaintiff,  however,  had  a  right  to  stand  upon  the  contract  and  to 
bring  an  action  for  the  damages  which  he  has  suffered  by  the  fraud 
of  the  defendant.  Thomas  v.  Dickinson,  65  Hun,  5,  19  N.  Y.  Supp. 
600.  An  earlier  affirmance  of  the  contract  is  apparently  not  incon- 
sistent with  such  an  action.  Rochester  Distilling  Co.  t.  Stewart  L. 
Devendorf,  72  Hun,  622,  25  N.  Y.  Supp.  629 ;  Albany  Hardware  Co. 
v.  Day,  11  App.  Div.  230,  42  N.  Y.  Supp.  971;  Wanzer  v.  Dc  Baun, 
1  E.  D.  Smith,  261. 

The  appellant  contends  that  in  this  case  he  is  bringing  the  action 
for  damages  upon  an  affirmance  of  the  contract,  and  that  therefore 
the  trial  justice  erred  in  holding  the  earlier  action  was  a  bar.  There 
are  dicta  to  be  found  in  the  cases  that,  even  if  the  affirmance  of  the 
contract  is  not  inconsistent  with  the  subsequent  assertion  of  fraud- 
ulent misrepresentations,  a  suit  prosecuted  to  judgment  to  enforce 
rights  under  the  contract  with  knowledge  of  the  fraud  may  be  a  bar 
to  an  action  in  fraud  or  a  conclusive  waiver  of  the  fraud.  Albany 
Hardware  Co.  v.  Day,  supra.  We  need  not  now  decide  this  point, 
because,  even  if  the  trial  justice  dismissed  the  complaint  upon  an  er- 
roneous theory,  the  plaintiff  has  failed  to  show  any  damages  through 
the  fraud.  He  certainly  never  suffered  any  injury  through  the  alleged 
representation  of  the  defendant  in  the  acceptance  of  the  notes,  be- 
cause these  are  actually  made  by  August  Hoist,  the  alleged  owner  of 
the  premises,  and  are  indorsed  by  the  defendant.  The  plaintiff,  there- 
fore, has  the  credit  of  both  of  the  notes.  He  has  not  shown  that 
he  was  injured  through  the  alleged  representation  in  furnishing  the 
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goods  to  the  defendant,  because  he  has  not  shown  that  the  premises 
which  defendant  claimed  to  own  were  of  any  value  above  the  liens 
thereon  or  that  the  actual  owner  is  more  solvent  than  the  defendant. 
Judgment  should  be  affirmed,  with  costs. 

GIEGERICH,  J.  I  concur  in  the  result  reached  by  Mr.  Justice 
LEHMAN  upon  the  ground  that  according  to  the  uncontradicted  tes- 
timony the  action  previously  brought  and  prosecuted  to  judgment  was 
upon  precisely  the  same  claim  as  that  upon  which  the  present  action 
is  based,  with  the  exception  that  the  jud^ent  demanded  and  obtained 
in  the  first  action  was  for  a  sum  of  monfty  simply,  while  that  now 
sought  would  authorize  an  execution  against  the  person.  I  am  of  the 
opinion  that  this  is  dearly  a  case  where  the  doctrine  of  election  of 
remedies  should  be  applied,  and  that  the  plaintiff  is  barred  from  prose- 
cuting the  action  now  attempted  to  be  brought. 

DAYTON,  J.  (dissenting).  That  defendant  perpetrated  fraud  and 
deceit  upon  plaintiff  is  uncontradicted.  The  action  upon  the  notes 
fraudulently  given  by  defendant  and  the  satisfaction  of  that  unpaid 
judgment  did  not  deprive  plaintiff  of  its  right  to  bring  this  action 
for  damages,  as  stated  in  the  opinion  of  Mr.  Justice  LEHMAN.  True, 
plaintiff  had  the  notes  of  August  J.  Hoist;  but  the  gravamen  of  the 
fraud  is  that  Christ  Hoist  represented  himself  to  be  August  F.  Hoist, 
the  owner  of  certain  premises  upon  which  he,  as  August  F.  Hoist, 
was  about  to  raise  a  mortgage,  out  of  the  proceeds  of  which  he  would 
pay  plaintiff.  Relying  on  that  statement,  the  goods  were  sold  and  de- 
livered. I  think  plaintiff  was  at  least  entitled  to  go  to  the  jury,  and 
-that  the  dismissal  of  the  complaint  was  error. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event 


lilLLIAN  REAiyrr  CO.  V.  BRDURM. 
(Sapreme  Goart,  Appellate  Term.   January  21,  1910.) 

1.  PBHrOIPAI.  AND  AOXNT  (|  100*)— ATTTHOKXTr  OT  AOENT. 

It  appeared  that  an  agent  bad  authority  to  sign  leases  and  a  large  au- 
thority over  the  premises ;  that  on  March  leth  he  wrote  to  a  tenant,  stat- 
ing that  he  had  rented  the  premises  from  April  Ist.  and  Inclosed  a  bill  for 
tiie  March  rent ;  and  that  on  receiving  the  check  therefor  the  signed  copy 
of  the  lease  would  be  returned.  Beld  to  show  that  the  agent  had  authority 
to  terminate  the  lease. 

[EH.  Note. — For  other  cases,  see  Prlndiwl  and  As^t,  Gent  Dig.  |  2M: 
Dec.  Dig.  i  100.*] 

2.  BVIDKHOB  (I  601*)-<k)KCI.UBlVKHi:8S. 

A  party,  introducing  In  evidence  a  letter  written  by  his  agent  to  the  ad- 
verse pai^,  is  bound  by  the  statements  contained  therein. 

[Ed.  Note.-~For  other  cases,  see  nrldence,.Cent  Dig.  H  2140-2143:  Dec. 
Dig.  I  601.*] 

Olegerldi,  J.,  dtssentlng. 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  the  Lillian  RealW  Company  against  Frank  Erdumi. 
From  a  judgment  for  plaintiff,  defendant  appeaJs.  Reversed,  and  new 
trial  granted. 

Argued  before  GIEGERICH,  DAYTON,  and  LEHMAN,  JJ. 

Otto  B.  Schmidt  (Raphael  Link,  of  counsel),  for  appellant 
C!ardozo  &  Nathan  (Michael  H.  C^ardozo,  Jr.^  o^  counsel),  for  re- 
spondent. . 

LEHMAN,  J.  The  plaintiff  sues  for  rent  for  the  month  of  March, 
1909.  The  defendant's  defense  to  this  claim  is  a  surrender  before  the 
rent  became  due.  At  the  trial  the  defendant  testified  to  transactions 
with  the  plaintiff's  agents  which  certainly  were  sufficient  to  raise  at 
least  a  question  of  fact  whether  the  plaintiff  had  not  terminated  all 
obligations  imder  the  lease  by  the  acceptance  of  the  surrender,  pro- 
vided the  agents  of  the  plaintiff  had  authority  to  bind  the  plauntiff. 
The  trial  justice  gave  judgment  for  the  plaintiff  upon  "the  ground 
that  it  does  not  sufficiently  appear  that  the  agents  had  authority  to 
accept  any  surrender  of  the  premises,"  and  on  that  ground  only. 

While  the  question  is  not  free  from  difficulty,  I  think  the  trial  justice 
erred,  and  that  the  defendant  had  made  a  prima  facie  case  of  autiiority 
sufficient  to  require  rebuttal  by  the  plaintiff.  It  appears  that  the 
agents  had  authority  to  sign  leases,  and  had  a  large,  if  not  a  general, 
authority  over  the  premises ;  that  they  had  on  one  occasion  p>ermitted 
a  substitution  of  tenants,  where  it  appeared  that  there  could  be  no 
injury  to  their  principal  by  such  substitution.  It  further  appears  that 
the  agents  on  March  16th  wrote  to  the  defendant,  stating  that  they  had 
rented  the  premises  from  April  1,  1909,  and  therefore  inclosed  a  bill 
for  March  rent,  and  concluded : 

"On  receipt  of  Toar  (dieck,  we  will  return  to  yon  tbe  sigDed  copy  of  the  lease 
wbich  we  baTfi  obtained  from  tbe  UlUan  Realty  Company." 

This  letter  was  introduced  in  evidence,  not  by  the  defendant,  but 
by  the  plaintiff  itself,  and  is  binding  upon  it.  In  view  of  the  offer 
contained  therein  to  cancel  the  lease  from  that  date,  I  do  not  see  how 
it  can  be  doubted  that  the  agents  had  authority  lo  modify  or  to  ter- 
minate a  lease.  The  defendant  made  a  stronger  case  of  agency  than 
was  apparently  shown  in  the  case  of  Goldsmith  v.  Sdiroeder,  93  App. 
Div.  206,  87  N.  Y.  Supp.  558.  The  trial  justice  should  therefore  have 
required  the  plaintiff  to  produce  evidence  to  meet  this  proof. 

Judgment  should  be  reversed,  and  a  new  trial  granted,  with  costs 
to  appellant  to  abide  the  event 

DAYTON,  J.,  concurs. 

GIEGERICH,  J.  (dissenting).    The  defendant,  as  lessee,  entered  . 
into  a  written  lease  with  the  plaintiff,  as  lessor,  of  an  apartinent  in  the 
city  of  New  York  for  the  term  of  one  year  from  O:tober  1,  1908,  at 
tbe  yearly  rent  of  $540,  payable  in  equal  monthly  payments  on  the 
Ist  day  of  each  month  during  the  term.  This  action  is  to  recover  the 
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rent  so  reserved  for  the  month  of  March,  1909.  The  defense  was  that 
the  premises  had  been  surrendered  in  the  month  of  February  pre- 
ceding. 

The  defendant  testified  that  on  the  2d  day  of  February,  1909,  he 
went  to  the  offices  of  Lawrence  &  Wolff,  the  agents  through  whom  he 
had  leased  the  premises,  paid  the  February  rent,  and  at  the  same  time 
told  Mr.  Lawrence,  of  that  firm,  that  for  business  reasons  it  was  nec- 
essaiy  that  he  should  ^ive  up  the  apartment  on  the  1st  of  March ;  that 
Mr.  Lawrence  said  this  would  be  all  right,  as  they  could  let  such  small 
apartments  very  easily,  and  requested  the  defendant  to  tell  the  janitor 
to  put  out  the  "To  Let'*  sign,  which  the  defendant  accordingly  did, 
and  the  sign  was  put  out  the  next  day.  The  defendant  further  testi- 
fied that  during  the  month  of  February  he  showed  the  apartment  to  a 
number  of  persons,  who  called  to  inspect  it  with  a  view  to  renting  it, 
and  that  on  the  23d  day  of  February  he  was  called  on  the  telephone  by 
Mr.  Wolff,  of  Lawrence  &  Wolff,  who  asked  whether  the  defendant 
could  get  out  of  the  apartment  quickly,  as  he  (Wolff)  had  a  tenant 
who  would  take  possession  on  the  1st  of  March  and  he  wknted  to  fix 
up  the  apartment.  The  defendant,  as  he  testified,  replied  that  he 
would  move  on  ttit  25th  of  February.  On  the  day  named  he  accord- 
ingly moved  out,  and  later  delivered  the  keys  of  the  apartment  to  the 
janitor,  who  called  and  asked  for  them.  None  of  this  testimony  was 
contradicted. 

The  defendant  further  proved  that  on  the  iSth  day  of  March,  1909, 
the  agents,  Lawrence  &  Wolff,  relet  the  premises  to  a  new  tenant,  who 
went  into  possession  on  the  22d  of  March,  and  whose  rent  commenced 
to  run  from  the  1st  day  of  April  following.  Mr.  Lawrence,  of  the 
firm  of  Lawrence  &  Wolff,  called  as  a  witness  for  the  plaintiff,  tes- 
tified on  cross-examination  that  liis  firm  had  control  of  the  apartment, 
collected  the  rents,  and  had  charge  of  the  employes;  but  he  expressly 
stated  that  they  had  no  right  to  cancel  teases  without  consulting  the 
landlord,  and  that'  they  always  got  specific  instructions  before  doing 
so.  The  court  held  that  the  authority  of  the  agents  to  accept  a  sur- 
render of  the  premises  had  not  been  proved,  and  accordingly  gave 
judgment  for  the  plaintiff. 

I  think  the  judgment  was  right.  Unless  we  hold  that  the  authority 
of  a  real  estate  agent  to  make  leases,  collect  rents,  and  assume  the 
ordinary  charge  of  the  premises  carries  with  it  as  a  matter  of  law  an 
apparent  authority  to  cancel  the  leases  he  has  made  on  the  landlord's 
behalf,  the  record  presents  no  error.  The  authority  to  make  a  contract 
for  another  does  not  carry  with  it  either  authority  or  apparent  au- 
thority to  cancel  it  (Stilwell  v.  Mutual  Life  Insurance  Co.,  72  N.  Y. 
385,  391,  892;  Wallace  v.  Dinniny,  11  Misc.  Rep.  817,  318,  32  N.  Y. 
Supp.  159) ;  and  it  has  been  expressly  held  that  an  authority  to  make 
a  lease  and  collect  rents  does  not  imply  an  authority  Xo  accept  a  sur- 
render (Barkley  v.  Holt,  84  N.  Y.  Supp.  967,  958).  The  testimony  in 
the  case  at  bar  is  that  the  ag^ents  had  no  actual  authority  to  cancel 
the  defendant's  lease  by  accepting  a  surrender,  and  there  is  no  evidence 
which  would  justify  us  in  holding  that  the  plaintiff  had  conferred 
any  such  appearance  of  authority  upon  them  as  to  estop  it  from  dis- 
putii^  the  binding  character  of  their  act  in  so  doing. 
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The  case  of  Goldsmith  v.  Schroeder,  93  App.  Div.  206,  87  N.  Y. 
Supp.  558,  relied  upon  by  the  appellant  is  not  inconsistent  with  the 
views  above  expressed.  The  4^i5ion  in  that  case  proceeded  upon  the 
theory  that  the  testimony  showed  tliat  the  agent  had  authority  to 
modify  leases,  and  that  if  he  could  modify  a  lease  by  reducing  the 
rent  reserved  he  must  also  have  had  the  power  to  bind  the  landlord 
by  a  modification  of  the  lease  in  respect  to  the  length  of  the  term. 
In  the  case  at  bar  there  was  no  evidence  that  the  agents  had  any  au- 
thority to  modify  a  lease,  once  it  was  made.  So  in  ^e  case  of  Ireland 
v.  Hyde,  34  Misc.  Rep.  546,  69  N.  Y.  Supp.  889,  also  cited  by  the 
appellant,  there  was  testimony  that  the  agent  was  the  general  man- 
ager of  the  landlord's  affairs.  The  tenancy  in  that  case,  too,  was  from 
month  to  month,  and  there  was  no  question  of  a  surrender  involved. 

The  present  case  is  wholly  lacking  in  any  evidence  even  tending  to 
show  a  ratification  by  the  plaintiff  of  the  act  of  its  agents  in  accepting 
a  surrender  of  the  premises  and  reletting  them  to  a  new  tenant.  It 
was  not  shown  that  any  one  connected  with  the  plaintiff  corporation 
had  any  knowledge  of  what  had  been  done  in  the  matter  at  any  time. 
I  am  unable  to  see  how  the  declaration  of  the  agents  in  the  letter  of 
April  1,  1909,  referred  to  in  the  prevailing  opinion,  is  of  any  im- 
portance on  the  question  of  the  extent  of  their  agency.  Agency  can- 
not be  proved  by  the  mere  declaration  of  the  agent.  Although  the  let- 
ter was  introduced  in  evidence  by  the  plaintiff,  it  was  only  for  the 
purpose  of  contradicting  the  defendant's  testimony  that  no  demand  for 
the  rent  had  ever  been  made  until  a  later  time. 

For  the  reasons  stated,  I  am  of  the  opinion  that  the  judgment  should 
be  affirmed,  with  costs. 


CLEUENT  T.  WHITSrS  KXPBBSS  00. 
(Bnpreme  Court,  Ai^ellate  Tram.  Janitarr  21,  1910.) 

COTTBTa  (i  189*)— MUNICIFAL  CoUBTB— OfBNINO  DBFAITI<T— GoHomONS. 

Under  Mnnldpal  Court  Act  (Laws  1902,  p.  1563,  c.  580)  i  256,  aatfaorldng 
the  court  to  require  as  a  condition  for  opening  a  default  that  defmdant 
deposit  the  amount  of  the  Judgmait  or  glYO  a  sufficient  undertaking,  the 
court,  opening  a  default,  may  require  defendant  to  deposit  the  amount  of 
the  Judgment  In  court,  and  need  not  permit  him  to  either  mal^e  the  de- 
posit or  file  an  undertaking. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  I  400 :  Dec.  Dls.  I 

isa*] 

Appeal  fnnn  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Henry  Clement  against  the  White's  Express  Company, 
From  a  default  judgment,  and  from  an  order  opening  the  default 
defendant  appeals.  Affirmed. 

Argued  before  GIEGERICH,  DAYTON,  and  I^EHMAN,  JJ. 

Jacob  W.  Block,  for  appellant. 
Bumham  Kalisch,  for  respondent 
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PER  CURIAM.  Appeal  from  judgment  by  default  and  from  an 
order  opening  that  default.  Several  features  of  this  'discussicoi  have 
been  disposed  of  at  the  October,  1909,  Appellate  Term. 

Appellant  now  contends  that  the  Municipal  Court  is  without  au- 
thority to  compel  defendant  to  deposit  the  amount  of  the  judgment 
in  court,  and  that  defendant  should  have  the  "discretion"  either  to  de- 
posit the  amount  br  to  file  a  proper  undertaking.  The  express  lan- 
guage  of  section  256,  Municipal  Court  Act,  gives  to  that  court  the 
power,  as  a  condition  for  opening  any  default,  to  order  any  defend- 
ant in  default  to  deposit  the  amount  of  the  ju<^ment,  or  to  give  a 
sufficient  undertaking.  This  is  so  clear  as  to  pr<xlude  discussion. 

Order  affirmed,  with  costs. 


STATE  BOARD  OF  PHABHAGT  T.  MISHETNO. 
(Supreme  Gbnrtt  Appellate  Term.   Janoair  21,  1910.) 

SEAZ.TH  (f  S*)— BOABDB  OV  HEALTH— STATE  BOABD  OF  PhABU ACT. 

Under  General  Construction  Law  (Conaol.  Laws,  c.  22)  |  95,  providing 
that  a  law,  repealing  a  former  law  whlcb  snbstantlally  re-enacts  the  pro- 
visions ot  the  prior  law,  be  construed  as  a  contlnnatlon  of  its  provisions, 
modified  or  amended  according  to  the  langnage  employed,  and  not  as  a  nev 
enactmoit,  and  Laws  1900,  p.  1707,  c.  506,  applying  the  same  principle  to 
laws  and  amendments  to  or  re-enactmoitB  thereof  Included  in  the  Con- 
solidated Laws,  the  re-enactment  of  Laws  1900,  p.  1471,  c.  667,  relating 
to  public  health,  specifying  the  duties,  powers,  etc.,  of  the  State  Board  of 
Pharmacy,  by  Laws  1009,  c.  40  (Consol.  Laws.  c.  45)  S  230,  did  not  abolish 
the  Board  of  Pharmacy,  but  contemplated  the  l^al  continuation  of  the 
old  board ;  there  being  no  change  of  personnel,  of  organization,  or  of  sub- 
stantial powers,  and  the  election  of  its  members  being  provided  for  only 
at  the  expiration  of  the  terms  of  the  members  then  in  office.  • 

[Ed.  Note. — For  other  cases,  see  Health,  Dec.  Dig.  |  3.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  the  State  Board  of  Pharma^  against  Barney  Mishking. 
From  a  judgment  for  defendant,  plaintiff  af^eals.  Reversed,  and 
new  trial  ordered. 

Argued  before  .GIEGERICH,  DAYTON,  and  LEHMAN,  JJ. 

Steiner  &  Petersen  Qoseph  H.  Kohan,  of  cotmsel),  for  appellant. 
Ginzburg  &  Picker,  for  respondent. 

LEHMAN,  J.  The  plaintiff  made  a  prima  facie  case  entitling  it 
to  the  recovery  of  a  penalty  for  the  violation  of  the  public  health  &w. 
At  the  close  of  plaintiff's  case  the  defendant  moved  to  dismiss  the 
complaint  on  the  ground  that  this  action  was  rommenced  for  viola- 
tion of  chapter  667,  p.  1471,  of  the  Laws  of  1900,  and  this  law  was 
repealed  in  February,  1909.  Laws  1909,  c.  49  (Consol.  Laws,  c.  46). 
Decision  was  reserved,  and  the  defendant  then  rested.  The  trial  jus- 
tice thereafter  rendered  judgment  dismissing  the  complaint  on  the 
merits. 

•For  other  c«m  m6  Mm*  topte  *  |  HiniBiB  in  Doe.  ft  Am.  Dlgi.  3S07  to  ctata.  *  Bsp'r  lodsxM 
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upon  this  appeal  the  respondent  practically  concedes  that  by  sec- 
tion 31  of  the  statutory  construction  law  (Laws  1892,  p.  1491,  c.  677), 
and  sections  93  and  94  of  the  general  construction  law  (Laws  1909,  c. 
27  [Consol.  Laws,  c.  32]),  the  right  to  maintain  an  action  for  a  pen- 
alty which  accrued  before  the  Consolidated  Laws  went  into  efiEect  was 
saved,  and  may  be  asserted,  enforced,  and  prosecuted  thereafter.  The 
statute  is  absolutely  clear  on  this  point.  The  res^Knident,  however, 
claims  that  there  is  no  plaintiff  in  existence  to  maintain  the  action ; 
that  the  Board  of  Pharmacy  created  by  Laws  1900,  p.  1471,  c.  667, 
went  out  of  existence^  upon  the  enactment  of  the  public  health  law 
of  1909  (Laws  1909,  c.  49  [Consol.  Laws,  c  46]).  This  contention 
is  absolutely  untenable.  The  law  of  1909  was  practically  a  re-en- 
actment of  the  law  of  1900.  Section  230  of  the  law  of  1909  evi- 
dently contemplated,  not  the  formation  of  a  new  board,  but  the 
legal  continuation  of  the  old  board.  There  was  no  change  of  person- 
nel, of  organization,  or  of  substantial  powers.  It  specifically  provides 
for  the  election  of  members  only  "at  the  expiration  of  the  terms  of 
the  members  of  the  State  Board  of  Pharmacy  now  in  office."  More- 
over, the  Legislature  has  carefully  guarded  against  any  possible  in- 
terpretation of  the  statute  as  now  contended  for  by  the  respwident  by 
section  95  of  the  general  construction  law  and  by  ch^ter  596,  p.  1797, 
of  the  Laws  of  1909. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  absolute  to  the  appellant.  All  concur. 


BOHEAS  T.  BOETTGEB. 
(Sopreme  Oonrt,  Appellate  Term.   January  21,  1910.) 

1.  CkiuBTfl  (S  190*)— MnniciFAi.  Codbt— Decisions  Review abis— Motions  fob 

Reabouubnt. 

An  orA&c  of  the  Cltr  Coart  denying  a  motion  for  reai^ment  is  aot  ap- 
pealable to  the  Appellate  Term  of  tbe  Supreme  Court 
{Ed.  Note. — ror  other  cases,  see  Oourts.  Dec.  Dig.  1 19a*] 

2.  I/IBBL  ARD  SUNDBB  ({  90*}— BlIX  OW  PABnCUI^ABB— EVIDBNCB. 

In  an  action  for  slander,  an  order  granting  defendant's  motion  for  a  bill 
of  particulars,  specifying  thoee  pnaeat  when  the  words  cmiqilained  of  were 
spoken,  should  provide  that  it  should  not  be  construed  to  prevent  the 
pOalntifl  from  proving  his  cause  of  action.  If  it  appeared  that  aOmn  than 
those  specified  In  tbe  bill  ot  partlcnlars  were  present  at  the  time  the  words 
were  spoken. 

[Ed.  Note. — For  other  cases,  see  Libel  and  Slander,  Gent  IMg.  |  283; 
Dec.  Dig.  S  99.*] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Auguste  Romeas  against  Henry  W.  Boettger.  From  an 
order  granting  defendant's  motion  for  a  bill  of  particulars,  and  an 
order  denying  plaintifiF's  motion  for  a  reargument,  plaintiff  a{^>eals. 
Order  denying  reargument  affirmed,  and  order  granting  motion  for 
bill  of  particulars  modified  and  affirmed. 

Argued  before  GIEGERICH,  DAYTON,  and  LEHMAN,  JJ. 
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Henry  A.  Vieu,  for  appellant. 
Lowen  E>  Ginn,  for  respondent 

PER  CURIAM.  The  appeal  from  the  order  denying  the  plaintiff's 
motion  for  a  reargument  is  not  appealable  to  this  court.  Peterson  v. 
Felt,  61  App.  Div.  176,  70  N.  Y.  Supp.  440;  Tucker  v.  Dudley,  104 
App.  Div.  191,  93  N.  Y.  Supp.  355. 

The  order  granting  the  bill  of  particulars  should  be  modified,  by 
striking  therefrom  the  word  ^'exact,"  and  that  portion  of  the  order 
which  gives  costs  to  the  defendant,  and  there  should  be  inserted  in 
said  order  a  provision  that  it  should  not  be  construed  to  prevent  the 
plaintiff  from  proving  his  cause  of  action,  if  it  should  appear  that 
others  than  those  speci6ed  in  the  bill  of  particulars  were  present  at 
the  time  the  words  complained  of  were  spoken  (Mason  v.  Clark,  75 
App.  Div.  460,  78  N.  Y.  Supp.  327),  and,  as  modified,  affirmed,  with- 
out costs,  but  with  disbursements  to  appellant. 


EATZ  T.  POTTER. 
(Snpreme  Court,  Appellate  Term.  Jannarr  21,  1010.) 

JnDouc!VT  (I  261*)— CoKFOBurrr  to  Pleadings  and  Proof. 

Inclnslon  in  a  judgment  of  the  amount  claimed  in  a  cause  of  action 
npUcItly  abandoned  on  tbe  trial  was  error. 

[E:d.  Note. — For  other  cases,  see  Judgment,  Cent.  Dig.  |  437 ;  Dec.  Dig. 
I  251.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict 

Action  by  Samuel  A.  Katz  against  Leo  Potter.   From  a  judgment 
for  plaintiff,  after  a  trial  without  a  jury,  defendant  appeals.  Modified. 
Argued  before  GIEGERICH,  DAYTON,  and  LEHMAN,  JJ. 

Oscar  Bnglander  and  Harry  A.  Gordon,  for  appellant 
Stem,  Singer  &  Barr  (E.  W.  Tyler  and  Henry  B.  Singer,  of  coun- 
sel), for  respondent 

GIEGERICH,  J.  The  action  is  to  recover  $407.66,  the  excess  of 
moneys  advanced  by  the  plaintiff  to  the  defendant,  a  salesman,  for 
traveling  expenses,  over  and  above  the  commissions  earned  by  the 
latter.  The  amount  of  the  commissions  earned,  as  well  as  the  sums 
advanced,  were  agreed  upon  at  the  trial,  and  the  sole  question  there 
litigated  was  whether,  as  contended  for  by  the  defendant,  the  traveling 
expenses  were  to  be  borne  the  plaintiff,  irrespective  of  the  com- 
missions earned,  or,  as  claimed  by  the  plaintiff,  they  were  to  be  de- 
ducted from  ccnnmissions,  and,  if  they  were  insufficient,  the  defend- 
ant was  to  pay  the  deficiency. 

The  justice  decided  in  favor  of  the  plaintiff,  and  upon  careful  con- 
sideration of  the  evidence  I  do  not  think  his  finding  in  that  respect 
should  be  disturbed.  In  this  view,  the  cases  cited  by  the  appellant 
have  no  application.    It  will  be  seen  upon  examination  that  in  such 
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cases  there  was  no  agreement  on  the  part  of  the  salesman  to  pay  any 
deficiency,  while  in  the  case  at  bar  it  clearly  appears  that  the  defendant 
agreed  to  pay  an^  deficiency  after  applymg  commissions  earned. 

The  second  point  urged  by  the  appellant,  however,  is  well  taken, 
namely,  that  the  judgment  embraced  the  amount  claimed  in  the  sec- 
ond cause  of  action,  which  was  explicitly  abandoned  by  the  plaintiff 
upon  the  trial.  The  inclusion  of  this  amount  by  the  trial  justice  was 
probably  an  inadvertence;  but  it  necessitates  a  modification  of  the 
judgment  by  reducing  it  $6.80,  the  amount  claimed  in  the  second  cause 
of  action. 

The  judgment  should  therefore  be  modified,  hy  reducing  it  fr<Hn 
$448.87  to  $142.07,  aad,  as  so  modified,  affirmed,  with  costs.  All  con- 
cur. 


POUARICX  T.  ROSENBLUM. 

(Supreme  Oonrt,  Appellate  Temt   Jasuary  21,  1910.) 

1.  Bbokebs  (I  48*>— CouuiBSiONS— When  Earned. 

A  broker,  emplored  to  procure  a  pardiaser  of  real  estate,  who  latrodaced 
the  same  and  the  ovner  to  the  purchaser,  and  who  was  present  during  the 
drawing  and  modification  of  the  contract  of  sale,  which  was  ultimately 
carried  out,  was  entitled  to  his  commlBBl(m,  though  he  agreed  to  wait 
tbwefor  until  the  pasadng  of  title,  and  to  waive  oomulssloa  If  title  did  not 
pass. 

[Ed.  Note:— For  other  cases,  see  Brokers,  Cent  Dig.  |  fSS;  Dec:  Dig.  i 
48.*] 

Sb  BaoKEBS  d  65*>—CQiaasBioiiB— Bight  to  RECovaa. 

The  fact  that  one  who  was  employed  by  an  owner  to  procure  a  purchaser 
ot  real  estate  violated  In  so  doing  his  contract  of  employment  with  a  third 
person  engaged  in  the  real  estate  boalness  did  not  defebt  his  right  to 
recover  bis  commission  from  the  owner  on  procuring  a  purchaser. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent  IMg.  H  48-60;  Dec  Dig. 
|65.*J 

Appea}  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Camillo  Pomarici  against  Fannie  Rosenblum.  From  a 
judgment  for  defendant,  plaintiff  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  before  GIEGERICH,  DAYTON,  and  LEHMAN,  JJ, 
Giuseppe  L-  Maggio,  for  appellant. 
Francis  B.  Ched^,  for  respondent. 

PER  CURIAM.  Action  for  broker's  commissions.  Judgment  for 
defendant.   Plaintiff  appeals. 

From  the  369  typewritten  pages  of  testimony  and  the  exhibits  in  the 
case,  the  findin^^  of  the  trial  court  cannot  be  sustained.  In  the  first 
place  the  purchasers,  Galgano  and  Cassola,  who  had  no  interest  in  this 
controversy,  testified  that  plaintiff  introduced  the  property  and  the  de- 
fendant to  them.  Incontestably  plaintiff  was  present  during  the  draw- 
ing and  modification  of  the  contract  ultimately  carried  out.  Plaintiff  in 
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writing  agfreed  to  wait  for  his  commission  until  the  passing  of  title, 
and  to  waive  commissions  if  title  did  not  pass.  Defendant's  son  in  his 
testimony  spoke  of  plaintiff  as  the  broker. 

The  defense  consisted  in  an  effort  to  show  that  Giuseppe  Tuoti  was 
the  broker,  and  that  plaintiff  was  his  employ^.  An  agreement  between 
M.  Santagelo  &  Co.  (Tuoti  being  one  of  that  firm)  with  plaintiff, 
whereby  the  latter  agreed  to  act  as  manager  in  the  ranking  business 
of  the  former  for  five  years,  was  put  in  evidence.  Tuoti  was  called 
and  testified  that  he,  too,  was  in  the  real  estate  business,  and  that 
plaintiff  was  bis  employe  there  also.  Defendant's  son  requested  plain- 
tiff to  divide  commissions  with  Mr.  Tuoti.  Plaintiff  refused.  Two 
checks,  of  $10  each,  dated  in  April,  1908,  to  plaintiff's  order,  drawn 
by  M.  Santagelo  &  Co.  for  salary,  were  received  under  objection. 
I^aintiff's  violation  of  any  agreement  with  his  employers  (if,  indeed, 
such  was  the  fact  on  the  proofs,  which  is  doubtful)  concerned  his 
employers,  and  not  defendant.  Tuoti  also  testified  that  he  secured 
the  purchasers.  His  lengthy  cross-examination  seriously  affected  his 
credibility,  aside  from  the  testimony  of  the  purchasers  to  the  contrary. 

Plaintiff's  case  was  not  overcome,  even  considering  the  admission  of 
much  immaterial  testimony  as  to  Tuoti's  claimed  relation  to  the  trans- 
action, which  only  had  the  effect  of  clouding  the  real  issue.  The  find- 
ing is  not  sustained  by  the  evidence,  and  is  against  the  weight  of  evi- 
dence.  The  interests  of  justice  require  that  it  be  set  aside. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 


DORUAN  «t  al.  t.  ARKIN. 

(Supreme  Court,  Appellate  Term.    January  21,  1910.) 

1.  Attobnet  and  Client  (8  101*)— Authobitt  of  Attobnbt— Etideitcb. 

Evidence  held  not  to  show  that  an  attorney  had  autborlty  to  settle  his 
client's  claim,  received  for  collection,  for  20  per  cent,  of  the  amount 
thereof. 

[Ed.  Note.— For  other  casea,  see  Attorney  and  Client,  Cent  Dig.  |  216; 
Dec.  Dig.  i  101.*] 

2.  AocosD  AND  Satisfaction  ({  7*)— Liquidatbd  Debt— Patiieni  or  Less  Sou 

—Effect. 

A  payment  of  a  sum  less  than  the  amount  dne  on  an  ondlspnted  claim 
does  not  make  an  accord  and  satisfaction. 

[Ed.  Note. — For  other  cases,  see  Accord  and  Satisfaction,  Cent.  Dig.  | 
46;  Dec.  Dig.  %  7.*] 

8.  Attobnet  and  Client  (8  103*)— Unauthobized  Act  ot  Actobnxt— Ratifi- 

OATXON. 

An  attorney,  Teceivlng  a  claim  tor  collection,  collected  without  avtborlty 
a  part  thereof  In  settlement  of  the  whole.  Several  months  thereafter  he 
sent  a  check  to  the  client  for  the  difference  between  bis  fee  and  the  amount 
received.  The  client  kept  the  check  for  about  tiiree  weeks,  when  he  re- 
turned It  to  the  attorney,  with  a  letter  from  his  new  attorn^  stating  that 
he  had  not  authorized  a  settlement  of  the  claim.  Held  not  to  show  a  rati- 
fication of  the  act  of  the  attorney  In  settling  the  claim. 

[Ed.  Note. — ^For  other  cases,  see  Attorney  and  Olent:  Gent  Dig.  {  IM; 
Dec  Dig.  I  lOB.*] 
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Appeal  from  Municipal  Court,  Borough  of  Manhattaiii  Eighth  Dis- 
trict. 

Action  by  Nathan  Dorman  and  another  against  David  W.  Arkin. 
From  a  judgment  for  defendant  on  a  trial  before  the  court  without  a 
jury,  plamtiffs  appeal.  Reversed,  and  new  trial  ordered. 

Argued  before  GIEGERICH,  DAYTON,  and  LEHMAN.  JJ. 

Julius  J.  Michael,  for  appellants. 
Samuel  D.  Matthews,  for  respondent. 

GIEGERICH,  J.  A  previous  action  between  the  same  parties  for 
the  same  cause — i.  e.,  the  agreed  price  of  goods  sold  and  delivered 
by  the  plaintiffs  to  the  defendant,  amounting  to  $128.66 — was  by  the 
stipulation  of  the  attorneys  of  record  therein  for  the  respective  par- 
ties "marked  settled  and  disomtinued  without  costs  to  either  party" 
upon  delivery  1^  the  defendant  of  his  check  for  $25.73  to  the  plain- 
tiffs' attorney  in  sudi  former  action,  and  such  dispositi(Hi  of  the  prior 
action  is  pleaded  by  the  defendant  as  a  bar  to  the  present  one.  It  was 
conceded  by  the  defendant  upcm  the  trial  of  the  present  action  that 
when  the  first  action  was  brought  there  was  due  to  the  plaintiffs  the 
sum  of  $128.66.  which  is  the  amount  sought  to  be  recovered  by  them 
in  this  action,  together  with  interest  thereon-  The  plaintiffs  contend 
that  their  attorney  in  the  former  action  had  no  authority  to  settle  the 
case  or  have  it  so  marked. 

It  is  conceded  by  the  defendant  that  an  attorney  cannot  compromise 
a  client's  claim  or  release  an  action  without  authority,  but  he  claims 
that  such  authority  was  shown  upon  the  trial.  The  only  testimony 
which  in  any  way  tends  to  prove  authority  in  the  attorney  for  the 
plaintiff  in  the  former  action  to  settle  or  compromise  the  same  was 
given  by  himself.  Upon  being  called  as  a  witness  for  the  defendant 
he  testified: 

"I  told  him  [Mr.  Nathan  Dormanl  that,  as  I  nnderstood  It,  he  wasn't  In  busl- 
neR».  and  we  would  have  a  hard  Job  collecting.  He  told  me  to  get  2S  per  cent, 
and  I  told  him  I  couldn't  8«t  more  than  20  per  cent,  and  after  that  It  was  that 
we  settled." 

Giving  full  credence  to  this  testimony,  it  shows,  at  most,  authority 
to  settle  the  action  for  ZS  per  cent,  of  the  amount  of  the  claim,  and 
not  for  20  per  cent.,  which  was  the  percentage  in  fact  agreed  upon 
by  the  attorney.  But,  more  than  this,  the  plaintiff  Nathan  Dorman 
denied  that  he  ever  authorized  the  attorney  to  settle  or  compromise  the 
action  at  all,  and  that  he  never  saw  him  after  he  was  retained,  and  that 
he  first  learned  of  the  settlement  about  eight  months  after  such  re- 
tainer. No  release  was  given  to  the  defendant,  nor  was  any  evidence 
adduced  which  tended  to  show  that  the  check  referred  to  was  received 
in  full  satisfaction  of  the  plaintiffs  claim.  As  already  seen,  there 
was  no  dispute  as  to  the  amount  due  the  plaintiffs,  and  therefore  the 
payment  of  a  sum  less  than  that  for  which  he  was  liable  did  not  estab- 
lish a  valid  accord  and  satisfaction.  Laroc  v.  Sugar  Loaf  Dairy  Co., 
180  N.  Y.  367,  73  N.  E.  61. 

The  defendant  urges  that  the  plaintiffs  ratified  the  act  of  their  at- 
torney by  delaying  the  return  of  the  check  for  $22.83,  which  repre- 
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sented  the  amount  collected  minus  the  attorney's  feds,  until  three 
weeks  after  the  receipt  diereof.  It  appears  that  the  attorney  re- 
ceived the  said  check  for  $25.73  on  December  10,  1908,  and  that  on 
August  9,  1909,  he  sent  a  check  to  the  plaintiffs  for  the  difference  be- 
tween his  fee  and  the  amount  received,  amounting  to  said  sum  of 
$23.83 ;  the  said  attorney  testifying  that  the  plaintiffs  kept  the  check 
for  a  period  of  about  three  weeks,  when  they  returned  it  to  him  with  a 
letter  from  their  present  attorney  stating  that  they  had  not  authorized 
him  to  settle  the  claim.  The  letter  in  question  was  not  put  in  evidence, 
and  the  ]Jaintiffs  j^ve  no  further  proof  than  that  the  check  was  re- 
turned them,  without  statii^  the  date  of  the  return.  We  do  not 
think  that  the  facts  proved  were  sufficient  to  establish  a  ratification. 
Hopkins  v.  Clark,  7  App.  Div.  307,  313,  40  N.  Y.  Supp.  130;  Burnham 
V.  Lawson,  118  App.  Div.  389,  391,  103  N.  Y.  Supp.  483. 

The  judgment  should  therefore  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  the  appellants  to  abide  the  event.  All  concur. 


XrrSA  LIFB  INS.  OO.  T.  DU  PABQCEnr,  HUOT  ft  MONBUSB  CO. 
(Supreme  Court,  Appellate  Term.  January  21,  1910.) 

1.  IiiSuitAircB  (i  183*)— iNDEHnriT  Pouct—Patubnt  or  Pbeiiiuii»— LiABiLrrr. 

Wliere  policies  were  lasaed  to  defendant,  Insuring  It  against  llalrility  for 
Injuries  to  its  employte  In  certain  designated  premises,  and  defendant 
leased  other  adjacent  premises,  which  It  occupied  In  connectlfm  therewith 
as  raecotlTe  offices,  the  entrance  being  through  the  original  premises,  the 
street  numbers  of  which  were  still  claimed  by  defendant  as  its  address,  the 
new  premises  were  only  an  addition  to  the  old,  and  were  covered  by  the 
policies,  so  as  to  render  defendant  liable  for  the  premiums  based  on  the 
amount  of  wages  of  employes  thereon. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Dec.  Dig.  S  183.*] 

2.  EviDBifCB  <|  178*>— AoifiBsiBiLiTT— Best  and  Secondabt. 

Wbere^  In  a  suit  for  the  premiums  due  on  insurance  policies,  the  originals 
had  been  lost,  the  copies  were  proper  secondary  evidence  to  prove  their 
cont^ts,  where  the  plaintiff's  witness  testified  that  he  had  compared  them 
with  the  originals  and  that  they  were  tme  copies. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig,  ||  D80-591 ;  Dec. 
Dig.  I  17a*] 

Olegerlch,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  the  Mtm  Life  Insurance  Company  against  the  Du  Par- 
quet, Huot  &  Moneuse  Company.  From  a  judgment  dismissing  the 
complaint,  plaintiff  appeals.  Reversed. 

See,  also,  104  N.  Y.  Supp.  375. 

Argued  before  GIEGERICH,  DAYTON,  and  LEHMAN,  JJ. 

Winter  &  Winter,  for  appellant. 

Hollander,  Bemheimer  &  Bemheimer,  for  respondent 

LEHMAN,  J.  The  plaintiff  has  brought  two  actions  to  recover 
premiiuns  claimed  to  be  due  upon  policies  of  insurance  issued  by  it 
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and  insuring  the  defendant  against  liabili^  arising  from  injuries  to 
its  employes  employed  at  certain  designated  premises.  The  premiums 
were  to  be  based  upon  the  amount  of  wages  paid  hy  the  defendant  to 
the  employes  covered  by  these  policies.  The  policies  covered  prem- 
ises 43  and  45  Wooster  street  and  the  ways  adjacent  thereto.  They 
also  covered  other  designated  premises,  but  No.  41  Wooster  street 
was  not  included  specifically  in  such  designations. 

At  the  tria]  it  appeared  that  43  and  45  Wooster  street  was  a  single 
building  occupied  by  the  defendant ;  that  after  the  first  of  these  pol- 
icies was  issued  the  defendant  leased  the  premises  known  as  No.  41 
Wooster  street,  and  connected  the  rear  of  those  premises  with  thdr 
establishment  at  43  and  46  Wooster  street  If  these  connected  prem- 
ises became  part  of  43  and  45  Wooster  street,  then  upon  the  undis- 
puted facts  the  plaintiff  is  entitled  to  recover  the  amount  demanded 
in  the  complaint.  The  additional  premises  were  used  as  executive  of- 
fices of  the  defendant  corporation.  The  usual  entrance  to  these  of- 
fices was  through  their  former  premises  at  43  and  45  Wooster  street 
They  were  connected  with  the  old  premises  by  iron  doors.  More- 
over; the  defendant's  bill  head  states  their  address  as  43  and  45  Woos- 
ter street.  It  seems  to  me  that  tmder  these  circumstances  the  ex- 
ecutive offices,  situated  technically  in  No.  41,  were  redded  simply 
as  an  addition  to  the  old  premises,  and  that  the  description  in  the  ad- 
dress of  43  and  45  Wooster  street  was  intended  to»  and  did,  cover  also 
these  ofHces.  The  premiums  were  based  upon  the  risk  assumed  by 
the  plaintiff.  If  an  injury  had  occurred  in  the  new  premises,  it  seems 
to  me  that  the  plaintiff  could  not  have  restricted  its  liability  to  the 
old  premises.  If  its  liability  extended  to  the  new  premises,  then,  also, 
its  right  of  compensation  extended  thereto. 

I  find  no  error  in  the  admission  of  evidence.  The  copies  of  the  pol* 
icies  were  property  proven.  It  is  undisputed  that  the  original  policies 
have  been  destroyed.  The  plaintiff's  witness  testifies  that  he  has  com- 
pared the  copies  with  the  originals,  and  that  they  were  true  copies. 
These  copies,  therefore,  became  proper  secondary  evidence  to  prove 
the  contents  of  the  originals.  They  were  not  mere  memoranda  to 
refresh  the  memory  of  the  witness,  which  could  not  be  introduced  in 
evidence,  if  the  witness  could  thereafter  testify,  without  referring  to 
the  memoranda,  as  to  the  contents  of  the  originals.  It  seems  to  me 
that  they  were  Uiemselves  evidence,  and,  having  been  properly  proven, 
were  admissible. 

The  judgments  should  therefore  be  reversed,  and  judgments  di' 
rected  for  the  plaintiff  for  the  amotmt  demanded  in  the  ounplaints. 

DAYTON,  J.,  concurs. 

GIEGERICH,  J.  (dissenting).  I  am  compelled  to  dissent  from  the 
conclusion  reached  by  my  Associates  in  these  cases.  After  the  de- 
fendant had  taken  out  a  policy  specifically  covering  various  loca- 
tions, including  Nos.  43  and  45  Wooster  street,  I  do  not  think  it  could 
have  been  permitted  to  extend  the  liability  of  the  plaintiff  as  insurer 
to  the  adjacent  and  separate  building.  No.  41  Wooster  street,  in  die 
absence  of  the  consent  and  approval  and  acceptance  by  the  plainti£E 
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of  such  additional  building,  which  might  be  more  hazardous  to  the 
persons  employed  therein,  and  might  be  a  building  which  the  plain- 
tiff would  have  been  unwilling  to  accept.  If  the  plaintiff's  respon- 
sibility could  thus  be  extended  without  its  knowledge  or  consent  to 
one  additional  building,  it  might  be  extended  with  equal  reason  to 
any  number  of  additional  buildings,  and  Its  attempted  protection  of 
itself  by  the  specification  of  the  buildings  covered  by  its  policy  would 
be  defeated  without  any  fault  on  its  part.  If  the  plaintiff  could  not 
be  held  liable  for  injuries  occurring  in  such  additional  building,  then 
the  defendant  ought  not  to  be  held  liable  for  the  added  premium  based 
upon  the  compensation  paid  its  employes  engaged  in  such  additional 
building.  So  much  for  the  policy  taken  out  before  No.  41  was  occu- 
pied by  them. 

Passing,  now,  to  the  policy  which  was  taken  out  after  they  had 
made  such  addition,  I  think  the  grounds  are  equally  strong  for  reach- 
ing the  same  conclusion.  Although  the  schedule  as  to  location  of 
plants  was  changed,  so  as  to  include  the  new  location  of  one  of  the 
defendant's  plants,  no  mention  is  made  of  No.  41  Wooster  street, 

I  am  of  the  opinion  that  the  judgments  should  be  affirmed,  with 
costs. 


QTim  V.  JOLINE  et  al. 
(Supreme  Court,  Appellate  Term.  January  21,  1910.) 

Cabbisbs  (S  23&*)— Passengebs— Stbebt  Railboadb. 

Wiiere  a  person  with  a  transfer  boarded  a  lighted  car  carrying  other 
passengers,  and  agreed  to  pay  his  fare  to  the  conductor,  who  was  also  In- 
formed of  his  transfer,  he  became  a  passenger ;  the  fact  that  the  car  was 
carrying  other  passengns  t>elng  a  soffldent  invitation. 

[Ed.  Note.— For  «tha  cases,  see  Carriers,  Gent  Dig.  U  87^  97S ;  Dec 
Dig.  I  289.*] 

Lehman,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Noah  £.  Gyle  against  Adrian  H.  Joline  and  another,  as 
receivers  of  the  Metropolitan  Street  Railway  Company.  Judgment  for 
defendants,  and  plaintiff  appeals.   Reversed,  and  new  trial  ordered. 
Argued  before  GIEGERICH,  DAYTON,  and  LEHMAN,  JJ. 

Kilroe  &  Swarts,  for  appellant. 

Masten  &  Nichoh  (Anthony  J.  Ernest,  of  counsel),  for  respondents. 

DAYTON,  J.  Plaintiff  made  an  uncontradicted  prima  facie  case. 
He  had  a  transfer,  and  boarded  the  lighted  car  carrying  other  pas- 
sengers. The  conductor  was  informed  of  plaintiff's  transfer.  In  ad- 
dition, plaintiff  agreed  to  pay  his  fare.  The  fact  that  the  car  was  car- 
rying other  passengers  was  a  sufficient  invitation.  The  fact  that  this 
car  was  drawing  a  "dead  car"  is  immaterial — a  circumstance  of  not 
infrequent  occurrence.  The  brutal  actions  of  the  conductor  may  not 
be  regarded  as  an  inference  that  plaintiff  was  not  "invited"  to  become 
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a  passenger.  To  so  regard  them  would  establish  a  precedent  quite 
inimical  to  the  rights  of  patrons  of  defendant  company.  To  remit 
plaintifiF  to  an  action  for  assault  on  the  undisputed  facts  would  be  un- 
just. 

The  verdict  is  so  dearly  against  the  weight  of  evidence  that  it  should 
be  reversed,  and  a  new  trial  ordered,  witib  costs  to  appellant  to  abide 
^he  event. 

GIEGERICH,  J.,  concurs  in  result   LEHMAN,  J.,  dissents. 


LBTX  T.  BRENXAN. 
(Snprane  OoDit,  An^late  Term.  January  21,  1910.) 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Julius  Levy  against  James  F.  Brennan.   From  an  order 
setting  aside  a  verdict  for  plaintiff,  he  appeals.  Affirmed. 
Argued  before  GIEGERICH,  DAYTON,  and  LEHMAN,  JJ. 

Milton  T.  Loebl,  for  appellant. 

Frank  V.  Johnson  (Harry  S.  Austin,  of  counsel),  for  respondent. 
PER  CURIAM.   Order  affirmed,  with  costs. 

DAYTON,  J.  (dissenting).  There  is  no  pretense  that  this  auto- 
mobile was  used  in  defendant's  commercial  business.  Indeed,  the  evi- 
dence shows  that  it  was  used  only  at  his  home.  His  chauffeur  was  in 
the  car  when  the  accident  occurred.  Was  he  there  as  the  guest  of 
Miss  Brennan?  On  the  contrary,  he  was  inferentiaUy  there  in  his 
master's  service,  and  chose  to  allow  Miss  Brennan  to  drive  the  car. 
Though  in  court  at  the  trial,  this  chauffeur  was  not  called  as  a  witness, 
nor  did  Miss  Brennan  testify.  The  court  sustained  an  objection  which 
prevented  defendant  from  testifying  to  his  instructions  to  his  diauf- 
feur  concerning  the  custody  and  use  of  the  automobile.  The  court 
also  excluded  testimony  to  show  that  the  chauffeur  was  still  in  de- 
fendant's employ.  The  fact  that  the  chauffeur  allowed  Miss  Brennan 
to  dlrive  the  car  does  not  relieve  the  defendant  from  liability.  On  the 
record,  the  jury  was  justified  in  finding  that  this  automobile  was 
owned  for  the  use  and  pleasure  of  defendant  and  his  family,  with  a 
chauffeur  in  charge.  He  was  an  interested  witness,  and  the  jury  may 
well  have  considered  his  failure  to  call  his  sister  and  his  chauffeur  to 
testify  as  strengthening  plaintiff's  case. 

The  rulings  of  the  trial  court  were  not  favorable  to  plaintiff's  con- 
tention on  the  question  of  liabilty.  I  think  it  was  error  to  exclude 
evidence  to  show  that  defendant  retained  this  chauffeur  notwithstand- 
ing the  accident.  In  my  opinion  the  ver(Sct  was  right.  The  order 
setting  it  aside  should  t>e  reversed,  with  costs,  and  ttie  verdict  rein- 
stated. 
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■BELL-WILEX  GO.  T.  SCHEIBB. 
(Bniveme  Court,  Aw^lftte  Temx  January  21,  1910.) 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  the  Bell-Wiley  Company  against  John  H.  Scheier.  From 
a  judgment  dismissiiu;  the  complaint,  plaintiff  af^als.  Affirmed. 
Argued  before  GIEGERICil,  DAYTON,  and  LEHMAN.  JJ. 

Kelley  &  Connelly,  for  appellant, 
John  P.  Everett,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with  costs. 

DAYTON,  J.  (dissenting).  The  burden  was  on  defendant  to  es- 
taUish  fraud  and  want  of  consideration.  There  is  testimony  that  he 
acknowledged  his  liability.  His  check  for  $25  and  the  three-months' 
nolti  (which  plaintiff  told  him  would  be  discounted)  strongly  corrobo- 
rate that  acknowledgment.  Further  corroboration  is  found  when  he 
neither  stopped  the  check  nor  the  note.  The  former  was  paid;  the 
latter  went  to  protest  and  was  taken  up  by  plaintiff.  Defendant 
rais^  no  question  of  fraud  nor  failure  of  consideration  until  after 
issue  was  joined  on  verified  pleadings.  He  was  an  experienced  busi- 
ness man,  who  gave  his  check  and'  note  expressly  for  broker's  com- 
missions cm  a  lease,  and  nearly  seven  months  thereafter  chains  fraud. 
There  is  no  pretense  of  recent  discovery  of  facts  on  which  to  base  that 
chat^.  Plaintiff's  testimony  and  that  of  his  witnesses  on  that  point 
present  no  improbabilities,  while  it  requires  an  excess  of  credulity 
to  believe  that  a  man  like  defendant  would  give  his  obligations  and  not 
seek  their  recovery  if  he  had  been  defrauded  as  he  now  claims. 

It  seems  to  me  that  he  failed  to  sustain  by  a  preponderance  of  evi- 
dence this  afterthought  defense.  The  presumption  of  consideration  for 
this  note  was  not  overcome,  and  plaintiff  was  entitled  to  recover.  I 
vote  for  a  reversal  of  the  judgment,  and  a  new  trial,  with  costs  to  the 
ai^ellant  to  abide  the  event. 


BECKER  T.  NEW  YORK  TAXICAB  00. 
(Sapreme  Court,  Appellate  Term.  January  21,  1910.) 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Michael  Becker  against  the  New  York  Taxicab  Company. 
Judgment  for  defendant,  and  plaintiff  appeals.  Affirmed. 

Argued  before  GIEGERICH,  DAYTON,  and  LEHMAN,  JJ. 

Isidor  Cohn,  for  appellant. 
Lewis  D.  Mooney,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with  costs. 

DAYTON,  J.  (dissenting).    Plaintiff's  testimony  was  corroborated 
a  police  officer.  Defen<Umt's  chauffeur,  an  interested  witness,  gave 
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the  only  testimony  for  defendant.  His  evidence  is  far  from  con- 
vincing.  Plaintiff  sustained  the  burden  of  proof. 

The  judgment  for  defendant  was  error,  and  should  be  reversed,  and 
a  new  trial  ordered,  with  costs  to  appellant  to  abide  the  event. 


TWIN  STATE  GAS  ft  ELECTRIC  00.  T.  KNICKERBOCKER  TRUST  CXX 

(Svpreme  Court,  Appellate  Division,  First  Department   December  31,  1809.> 

CoBPouTions  (I  469*)— Bonds— MoBTaAaES—"FuMDiNQ." 

A  corporation  purchasing  the  property  of  another  corporation,  subject 
to  a  mortgage  securing  an  Issue  of  $500,000  of  bonds,  of  which  $425,000- 
were  Issued,  executed  a  mortgage  on  soeh  property  and  other  property  ta 
secure  an  issue  of  $1,500,000  of  Its  bonds.  The  bonds  to  be  Issued  under 
the  mortgage  were  called  "refunding  mortgage  bonds,"  while  the  bonds 
secured  by  the  prior  mortgage  were  called  "underlying  bonds."  The  re- 
funding mortgage  recited  that  tt  was  subject  to  a  prior  mortgage,  and  that 
the  mortgagor  desired  to  "fand"  the  indebtedness  thereby  secured,  and 
that  $500,000  ftice  anHrant,  of  rtfimdli^c  mortgage  bonds,  riionld  be  re- 
served to  be  issued  and  delivered  to  take  up  at  maturity,  or  before,  the- 
underlylDg  bonds,  and  that,  when  the  mortgagor  tendered  any  nnderlylng 
bonds,  tbe  trustee,  in  exchange  therefor,  should  authenticate  and  deliver 
rounding  mortgage  bonds.  Each  of  the  bonds  stated  that  It  was  one  of  a 
series  of  bonds  secured  by  mortgage.  Held,  that  the  corporation  was  en- 
titled to  receive  from  the  trustee  refunding  bonds  In  exchange  for  under- 
lying bonds,  whether  canceled  or  not,  or  to  exchange  such  bonds,  whether 
canceled  or  not,  for  cash  deposited  In  exchange  for  refunding  bonds ;  the 
word  "funding**  meaning  the  process  of  collecting  together  a  varied  or 
outstanding  'debts  against  a  corporation  payable  at  short  periods  and  sab- 
stltutlng  therefor  a  single  tama  of  indebtedness  payable  at  praloda  com- 
paratively remote. 

[Ed.  Note. — For  other  cases,  see  Corporatlona,  Dec.  Dig.  |  488.* 
For  otber  definitions,  see  Words  and  Phrases,  ToL  4,  p.  8007J 
Ingraham  and  Houghton,  JJ.,  dissenting. 

Submission  of  controversy  pursuant  to  Code  Civ.  Proc  §  1279,. 
between  the  Twin  State  Gas  &  Electric  Company,  plaintiff,  and  the- 
Knickerbocker  Trust  Company,  defendant.  Judg^nt  ordered  for 
plaintifiF. 

Argued  before  INGRAHAM,  LAUGHUN,  HOUGHTON,  MC- 
LAUGHLIN, and  SCOTT,  JJ. 

William  M.  Wherry,  Jr.,  for  plaintiff. 
Charles  H.  Tuttle,  for  defendant 

McLaughlin,  J.  Submission  of  a  controversy  upon  agreed 
facts,  from  which  it  appears  that  in  1905  the  Dover  Gaslight  Company, 
a  foreign  corporation,  mortgaged  certain  of  its  property  to  the  Union 
Safe  Deposit  &  Trust  Company,  as  trustee,  to  secure  an  issue  of 
$500,000  of  its  bonds;  that  the  bonds  were  for  $1,000  each  and  payable- 
on  the  1st  day  of  September,  1925,  with  the  right  reserved  to  the  com- 
pany to  call  and  pay  any  or  all  of  the  bonds  on  the  1st  day  of  Septem- 
ber, 1910,  or  on  any  1st  day  of  March  or  September  thereafter,  by 
paying  tihe  principal  and  5  per  cent,  premium  and  all  accrued  and 

•For  ottwr  CUM  MS  Muns  topic  A  |  mdmbbb  In  Dm.  *  Am.  Diss.  1907  to  dat«,  ft  Rcp'r  IndaxM 
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unpaid  interest ;  that  the  mortgage  further  provided  that  during^  the 
five  years  immediately  preceding  August  31,  1910,  the  company  would 
annually  pay  to  the  trustee  $5,000  in  cash,  to  he  invested  in  securities 
until  September  1,  1910,  when  the  same  were  to  be  sold  and  .the  pro- 
■ceeds  used  to  redeem  outstanding  bonds,  or,  at  the  option  of  the  com- 
pany, it  might  in:  any  year  purchase,  in  a  manner  prescribed,  $5,000 
par  value  of  the  outstanding  bonds  and  deposit  them,  canceled,  with 
the  trustee  in  lieu  of  the  cash ;  that  during  the  next  succeeding  five 
years  the  company  agreed  that  it  would  annually  either  call  in  and  re- 
deem, or  purchase  in  the  manner  prescribed,  five  of  the  outstanding 
bonds  and  cancel  them;  that  thereafter,  for  the  next  nine  years,  it 
would,  in  the  same  way,  retire  and  cancel,  annually,  ten  of  the  out- 
standing bonds ;  and  that  only  $425,000  of  such  bonds  were  issued. 

In  August,  1906,  the  Dover  Gaslight  Company  conveyed  to  the 
plaintiff,  subject  to  its  mortgage,  the  property  covered  thereby,  and  in 
October  following  the  plaintiff  executed  a  mortgage,  covering  this 
and  other  property,  to  the  defendant,  as  trustee,  to  secure  an  issue 
of  $l,fiOO,000  of  its  bonds.  This  mortgage  was  designated  "first  and 
refunding  mortgage,"  and  contained  a  recital  that  part  of  defendant's 
property  was  subject  to  certain  mortgages,  and  that  plaintiff  desired 
^to  fund  the  indebtedness  thereby  secured"  and  to  raise  additional 
funds.  'The  bonds  to  be  issued  thereunder  were  called  "refunding 
mortgage  bonds"  while  the  bonds  secured  by  prior  mortgages  were 
■called  "underlying  bonds."  There  were  then  outstanding  ^25,000  of 
the  Dover  Gaslight  Company  bonds  and  $75,000  in  bonds  of  another 
■corporation. 

The  mortgage  given  by  the  plaintiff  provided  that  the  defendant 
trustee  should  reserve  $500,000  of  the  "refunding  mortgage  bonds 
*  *  *  to  be  issued  and  delivered  in  exchange  for  or  to  take  up  at 
maturihr  or  before  maturity"  the  $500,000  underlying  bonds.  Upon 
plaintiff's  delivering  any  of  these  underlying  bonds. to  the  defendant, 
it  should,  in  exchange  therefor,  authenticate  and  deliver  to  the  plain- 
tiff "refunding  mortgage  bonds  to  a  face  amount  equal  to  the  face 
amount  of  the  underlying  bonds  so  received  by  the  trustee."  The 
mortgage  further  provided  that  the  plaintiff  might  sell  the  refunding 
mortgage  bonds  so  reserved  "in  order  to  provide  the  means  to  pur- 
chase" outstanding  underlying  bonds,  and  that  the  defendant  ishould 
authenticate  and  deliver  to  uie  plaintiff  refunding  bonds  upon  the 
deposit  with  the  defendant  of  their  face  value  in  cash.  Upon  the 
delivery  to  the  trustee  of  underlying  bonds  "so  paid  or  purchased," 
the  trustee  was  to  return  to  the  plaintiff  the  face  value  thereof  from 
the  cash  so  deposited.' 

In  the  year  1907  the  plaintiff  purchased  five  of  the  Dover  Gaslight 
Company  bonds,  canceled  them,  and  deposited  the  same  with  the 
Union  Safe  Deposit  &  Trust  Company  to  satisfy  the  sinking  fund  pro- 
vision in  the  gas  company's  mortgage.  On  the  8th  of  October,  1909, 
it  presented  these  canceled  bonds  to  the  defendant  and  demanded  that 
it  certify  and  deliver,  in  exchange,  refunding  mortgage  bonds  of  equal 
value.  It  had  previously  deposited  with  the  defendant  $1,000  in  cash 
and  obtained  a  new  bond  of  that  amount,  which  it  sold  and  with  the 
proceeds  purchased  one  of  the  outstanding  bonds  of  the  Dover  Gas- 
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light  Company.  This  bond  it  canceled  and  deposited  with  the  trustee 
for  the  purpose  of  satisfying  pro  tanto  the  sinking  fund  requirement 
for  the  year  1909.  It  also  presented,  on  the  8th  of  October,  this  can- 
celed bond  to  the  defendant  and  demanded  the  return  of  the  $1,000 
previously  deposited.  The  defendant  refused  to  comply  with  either 
of  these  demands,  on  the  ground  that  it  was  authorized  to  deliver 
refunding  bonds  or  cash  deposited  for  refunding  bonds  only  in  ex- 
change for  valid  underlying  bonds  which  had  not  been  canceled.  The 
parties  now  submit  their  controversy  to  this  court  for  determination. 

The  question  presented  is  whether  the  plaintiff  is  entitled  to  re- 
ceive refunding  bonds  in  exchange  for  underlying  bonds,  irrespective 
of  whether  the  latter  has  been  canceled  or  not,  or  to  exchange  such 
bonds,  whether  canceled  or  not,  for  cash  deposited  in  exchange  for 
refunding  bonds.  The  plaintiff  contends  it  is.  and  the  defendant  in- 
sists that  such  exchange  can  only  be  made  for  underlying  bonds 
which  have  not  been  canceled. 

There  can,  as  it  seems  to  me,  be  no  doubt  that  the  purpose  and  in- 
tent of  the  parties  was  that  the  whole  $1,500,000  of  bonds  should 
ultimately  be  issued,  but  that  as  to  $500,000  thereof  they  should  be 
issued  only  in  substitution  for  the  underlying  bonds  as  they  should 
be  paid  off  and  canceled.  The  mortgage  executed  by  the  plaintiff 
to  die  defendant  recites  that: 

"Five  hundred  thonund  dollars  ($600,00(^  face  amonnt,  of  tbe  reftrndlnc 

mortgage  bonds,  being  numbers  one  (1)  to  five  hnndred  (500)  both  inclusive 
($1,000)  bonds  shall  be  reserved  to  be  Issued  and  aellvered  In  exchauge  for  or 
to  take  up  at  maturity  or  before  maturity  the  following  bonds  (hereinafter 
collectively  called  the  underlying  bonds)  with  all  unmatured  and  unpaid  cou- 
pons belonging  thereto.  *  *  •  Whenever  the  mortgagor  shall  tender  or 
cause  to  be  tendered  to  the  trustee,  and  whether  before  or  after  the  maturity 
thereof,  any  of  the  underlying  bonds,  with  all  the  unmatured  coupons  there- 
unto belongiug,  the  trustee,  In  exchange  therefor,  sbalt  authenticate  and  deliv- 
er to  tbe  mortgagor,  or  on  Its  order,  refunding  mortgage  bonds  to  a  face 
amount  equal  to  the  face  amount  of  the  underlying  bonds  so  received  by  tbe 
trustee." 

Each  of  the  bonds  issued  in  pursuance  of  the  mortgage  contams  a 
statement  that  it  "is  one  of  a  series  of  coupon  bonds  of  the  mort- 
gagor, all  bearing  even  date  herewith  and  of  like  tenor  and  effect, 
except  as  to  the  principal  thereof,  known  as  first  and  refunding  mort- 
gage foui*  and  one-half  per  cent,  gold  bonds  limited  to  the  aggregate 
principal  amount  of  one  million  five  hundred  thousand  dollars  ($1,500,- 
000)  at  any  one  time  outstanding  and  all  issued  and  to  be  issued  un- 
der and  equally  secured  by  a  mor^^e  and  deed  of  trust  dated  Octo- 
ber 1st,  1906,  executed  by  the  mortgagor  to  lOiickerbocker  Trust 
Company,  as  trustee." 

The  mortage  itself,  given  to  secure  the  bond,  recites  that  the 
same  is  subject  "to  certain  mortgages,  hereinafter  described,  and 
the  mortgagor  desires  to  fund  the  indebtedness  thereby  secured  and 
to  provide  for  acquiring  and  for  making  additions  to  and  extensions 
of  its  plant  and  other  property.    *  *    *  " 

The  evident  intention  and  agreement  between  the  parties  was  that 
the  $500,000  of  bonds  were  to  be  issued  as  fast  as  bonds  under  the 
earlier  mortgages  were  presented  to  the  trustee,  so  that  in  the  end 


Digitized  by  Google 


Sup.  Ct)    TWIN  STATB  OAS  *      Oa  T.  KNIOKBBBOOKEB  T.  CO.  767 

there  should  be  none  of  the  latter  bonds  outstanding,  but  all  of  tlie 
bonds  under  the  later  mortgage  should  have  been  issued.  That  this 
is  the  plain  meaning  seems  to  me  to  follow  not  only  from  the  provi- 
sions of  the  mortgage  quoted,  but  also  from  the  provision  which 
provides  that,  "whenever  all  underlying  bonds,  except  such  lost  or 
destroyed  bonds  for  which  satisfactory  indemni^  may  have  been 
given,  shall  have  been  surrendered  in  exchange  for  refunding  mort- 
gage bonds,"  the  trustee  shall  cancel  such  underlying  bonds  and  cause 
the  mortgages  securing  the  same  to  be  canceled  and  discharged 

Unless  the  trustee  can  accept  canceled  bonds  in  exchange  for  re- 
funding mortgage  bonds,  there  is  no  way  in  which  it  can  procure 
the  underlying  mortgages  to  be  canceled  and  discharged  of  record, 
because  the  underlying  mortgages  require  the  cancellation  of  from 
$5,000  to  $10,000  of  such  bonds  annually,  and  if  not  canceled  in  that 
vfiy,  and  the  plaintiff  purchases  them,  they  would  become  canceled  by 
operation  of  law.  The  purpose  of  the  mortgage  to  the  defendant  was 
not  to  reduce  the  indebtedness  of  the  Twin  State  Gas  &  Electric  Com- 
pany, but  to  substitute  a  single  indebtedness  for  all  the  different  classes 
of  indebtedness  of  the  company;  indeed,  one  of  the  purposes  recited 
in  the  mortgage  is  "to  fund  the  indebtedness"  secured  by  the  under- 
lying mortgages.  The  word  "funding,"  as  thus  used,  has  a  well-de- 
fined and  definite  meaning,  viz.,  "the  process  of  collecting  together 
a  variety  of  outstanding  debts"  against  a  corporation,  payable  at  short 
periods,  and.  substituting  therefor  a  single  form  of  indebtedness  "pay- 
able at  periods  conmaratively  remote."  Ketchum  v.  City  of  Buffalo 
and  Austin,  14  N.  Y.  356;  Pfeople  v.  Carpenter,  31  App.  Div.  603,  52 
N.  Y.  Supp.  781. 

It  is  no  concern  of  the  defendant,  therefore,  when  the  plaintiff  pre- 
sents underlying  bonds  in  exchange  for  refunding  bonds,  whether  the 
underlyii^  bonds  have  been  canceled  or  not,  or  how  the  plaintiff  ob- 
tained possession  of  them.  All  it  has  to  do  is  to  see  that  the  bonds 
presented  are  underlying  bonds.  All  that  the  holders  of  the  bonds 
given  by  the  mortgage  to  the  defendant  are  interested  in  is  that  there 
shall  not  be  outstanding  at  any  time  more  than  $1,500,000  of  bonds, 
including  those  issued  under  this  mortgage,  as  well  as  those  issued 
under  the  prior  mortgages. 

The  case,  in  principle,  cannot  be  distinguished  from  Beech  Creek 
Coal  &  Coke  Company  v.  Knickerbocker  Trust  Co.,  127  App.  Div.  540, 
111  N.  Y.  Supp.  1030. 

It  follows,  tiierefore,  that  the  plaintiff  is  entitled  to  juc^ment:  That 
it  is  entitled  to  receive,  and  the  defendant  should  certify  and  deliver, 
bonds  of  the  plaintiff  to  an  amount  not  exceeding  in  all  $500,000  par 
value  thereof,  in  exchange  for  bonds  of  the  same  par  value  and  amount 
of  the  Dover  Gaslight  Company  and  the  Brattleboro  Gaslight  Com- 
pany now  outstanding,  and  which  shall  have  been,  or  may  be,  re- 
deemed under  the  sinking  fund  provision  contained  in  the  mortgages 
securing  such  bonds,  or  which  the  plaintiff  may  procure  by  purchase 
or  otherwise;  the  form  of  the  judgment  to  be  agreed  upon  or  settled 
upon  notice. 

LAUGHLIN  and  SCOTT.  JJ.,  concur. 
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INGRAHAM,  J.  (dissenting).  I  do  not  concur  with  Mr.  Justice 
McLaughlin.  The  clause  of  article  11  of  the  mortgage  provides 
that: 

"Whenever  the  mortgagor  shall  tender  or  eanse  to  be  tendered  to  the  trus- 
tee, and  whether  before  or  after  the  maturity  thereof,  any  of  the  nnderlylng 
bonds,  *  •  the  trustee.  In  exchange  therefor,  sball  authenticate  and 
deliver  to  the  mortgagor,  or  on  Its  order,  refunding  mortgage  bonds  to  a  face 
amount  equal  to  the  face  amount  of  the  underlying  l>oods  so  received  by  the 
trustee.  *  *  •  Unless  cauceled  In  accordance  with  the  foregoing  provi- 
sions hereof,  and  until  so  canceled,  all  underlying  bonds  delivered  to  the  trus- 
tee shall  be  held  by  the  tmstee,  without  Impairment  of  the  Uea  ot  vacSi  nn- 
derlylng  bonds,  as  addlttonal  security  under  this  indenture,  and  npon  tbe 
trusts  herein  declared;  and  Interest  on  the  underlying  bonds,  when  and  as 
received,  shall  forthwith  be  paid  to  the  mortgftgor  by  tbe  trustee^" 

I  think  it  was  here  intended  that  the  trustee  should  not  be  required 
to  deliver  refunding  bonds  except  when  bonds  which  were  valid  and 
which  could  be  held  by  the  trustee  as  additional  security  for  the  bonds 
issued  under  this  mortgage  were  delivered.  After  a  bond  has  been 
paid  by  the  obligor  and  actually  canceled,  it  is  no  longer,  strictly  speak- 
ing, a  bond,  and  what  this  provision  of  the  mortgage  intended  to  pro- 
vide, as  it  seems  to  me,  was  that  Hie  underlying  bonds  for  which  a 
refunding  bond  was  to  be  issued  was  a  live  bond  which  could  be  held 
by  the  trustee  as  additional  security  for  the  obligation  issued  under 
this  mortgage.  The  parties  must  be  assumed  to  have  contracted  in 
relation  to  5ie  existing  situation  and  the  provisions  of  the  mortgage 
to  secure  the  underlying  bonds.  The  provision  that  the  Hen  of  the 
underlying  bonds  for  which  refunding  bonds  were  issued  should  be 
continued  in  the  hands  of  the  trustee  as  security  for  the  refunding 
bond  was  important  for  the  security  of  the  bonds  issued  under  this 
mortgage  for  such  underlying  bonds  which  had  been  delivered  to  the 
trustee  and  was  held  by  it  would  be  entitled  to  participate  in  any  fore- 
closure of  the  mortgage  given  to  secure  the  underlying  bonds.  If 
but  part  of  the  underlying  bonds  had  been  paid  off,  then  it  would 
have  been  an  important  additional  security  to  the  refunding  bonds  to 
allow  the  trustee  to  participate  in  the  proceeds  of  any  sale  under  the 
mortgage  to  secure  the  underlying  bonds.  I  do  not  think,  therefore, 
that  the  defendant  was  bound  to  deliver  a  refunding  bond  except 
upon  delivery  to  it  of  a  bond  which  was  an  actual  existing  obligation 
and  which  was  secured  by  one  of  the  underlying  mortgages. 

I  think,  therefore,  that  the  defendant  is  entitied  to  judgment 

HOUGHTON,  J.,  concurs. 


KELLY  T.  HUI>SON  COS. 
(Suprone  Court,  Appellate  Term.  January  21,  1910.) 

1.  MURICIPAI.  COBFOBATIONS  (|  801*)  — SiDEWiXKB— RiGHT  Ot  CHIXJ)  TO  PuT 

Thebeon. 

It  Is  not  unlawful  or  negligent  for  children  on  the  sidewalk  to  play,  and 
they  are  entitled  to  the  same  i;nx)tectlon  as  If  using  the  ddewalk  ftn-  tiie 
ordinary  purpose  of  travel. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Gent.  Dig.  H 
1060-1665;  Dec  Dig.  1  801.«J 
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2.  Neolioeacb  (3  35*)— ABUTTiirs  OwRKBn-CoNDmoK  ov  PBEHiraa— Oah  am 
TO  Childbeit.  V 

Wbile  an  abnttlog  prc^rty  owner  Is  not  bound  to  make  premises  a  safe 
irtayground  for  dilldren,  yet  where  be  Imowa,  or  ml^t  reasonably  antld- 
pate^  that  children  woold  iday  near  his  premlaea,  he  must  ezeicise  sucdi 
care  as  would  at  least  protect  them  from  hlddm  dansOT ;  and  where  <3iU- 
dren  were  playing  on  a  sidewalk  adjacent  to  defendant's  premises,  to  the 
knowledge  of  Its  foreman,  It  was  the  foreman's  dnty  to  warn  tbem  of  the 
danger  of  leaning  against  a  hanging  grating,  28  Inches  high,  covering  an 
opening  to  the  basement,  or  to  guard  against  the  danger  by  securely 
fastening  the  grating,  and  defendant  was  liable  for  bis  failure  to  do  so, 
resulting  In  the  fall  of  one  of  the  <£blldran  Into  the  basement,  causing  his 
Injury. 

TGd.  Note.— Fot  other  cases,  see  N^Hgenc^  Gent  Dig.  |  64;  Dec.  Dig. 
135.*] 

8.  Appkai.  aito  Ebrob  ({  1004*)— Questions  of  Fact— Auount  or  Dauaoes. 

The  Jury's  award  of  damages  for  Injuries  to  a  child  will  not  be  held  ex- 
cesBlTe  on  anieal,  where  that  can  <Hdy  be  done  by  disregarding  the  evi- 
dence of  the  child's  mother,  which  la  not  so  improbable  as  to  cmnpel  dls* 
belief. 

[Ed.  Mote.— For  other  cases,  see  Appeal  and  Brror,  Oent  Dig,  11  8M4- 
8M7;  Dec  Dig.  1  1004.*! 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  James  Kelly,  an  infant,  against  the  Hudson  Companies. 
From  a  judgment  for  plaintiff,  and  an  order  denying  a  new  trial,  de- 
fendant appeals.  Affirmed. 

Ai^ed  before  GIEGERICH,  DAYTON,  and  LEHMAN,  JJ. 

Thatcher,  Simpson  &  Bartlett  (Thomas  D.  Thatcher,  of  counsel), 
for  affiant 

Charlies  Steckler  (Levin  L.  Brown,  of  counsel),  for  respondent 

LEHMAN,  J.  The  plaintiff,  a  child  two  years  old,  was  playing  on 
the  street  with  his  brother.  He  leaned  against  a  hanging  iron  grat- 
ing, which  was  suspended  from  the  top  of  an  opening  in  the  defend- 
ant's premises  abutting  on  the  street.  The  grating  apparently  gave 
way,  and  the  boy  fell  through  the  opening  into  the  cellar.  The  de- 
fendant claims  that  this  opening  was  only  S8  indies  high,  that  the 
grating  weighed  100  pounds,  and  was  usually  securely  fastened,  and 
was  unfastnied  that  morning  five  hours  before  the  accident  only  to 
allow  the  removal  of  heavy  goods  from  the  cellar.  The  defendant's 
foreman  knew  that  the  children  were  playing  about  the  premises, 
and  claims  that  he  told  them  several  times  to  go  away,  but  does  not 
claim  that  he  warned  them  of  any  danger.  Upon  these  facts  the  jury 
brought  in  a  verdict  for  the  plaintiff;  and  the  defendant  appeals  on 
the  ground  that  no  negligence  on  the  part  of  the  defendant  has  been 
shown. 

While  the  plaintiff's  witnesses  state  that  the  grating  was  four  feet 
high  and  deny  that  any  goods  were  being  moved  at  the  time,  I  think 
that  the  defendant's  testimony  on  these  points  was  more  accurate  and 
more  credible,  and  if  that  testimony,  if  believed,  is  sufficient  to  nega- 
tive as  a  matter  of  law  the  alleged  negligence  of  the  defendant,  then 
the  defendant  might  ai^e  that  the  verdict  is  against  the  weight  of 
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evidence.  It  seems  to  me,  however,  that  even  from  the  defendant's 
testimony  the  jury  might  well  draw  the'inference  that  the  defendant 
has  not  compUed  with  its  duty  of  using  reasonable  care  to  protect  a 
child  lawfully  using  the  street,  from  injury.  "It  is  not  unlawful, 
wrongful,  or  negligent  for  children  on  Uie  sidewalk  to  play"  (Mc- 
Garry  v.  Loomis.  63  N.  Y.  104,  108,  20  Am.  Kep.  610),  and  the 
plaintiff  was  entitled  to  the  same  protection  as  if  be  were  using  it 
for  the  ordinary  purposes  of  travel  (McGuire  v.  Spence,  91  N.  Y. 
303,  43  Am.  Rep.  668).  That  (fcity  does  not  impose  upon  the  abut- 
ting property  owner  the  burden  of  making  his  premises  a  safe  play- 
ground for  children.  He  is  not  liable,  tor  instance,  for  failure  to 
place  a  railing  or  gate  across  a  stairway  lawfully  erected  to  his  cellar. 
White  V.  Daniels.  39  App.  Div.  668.  57  N.  Y.  Supp.  305 :  Rothlein 
V.  Stajer,  88  N.  Y.  Supp.  921.  When,  however,  the  defendant 
knew  or  mig^t  reasonably  anticipate  that  children  would  play  near 
his  premises,  he  must  exercise  such  care  as  would  at  least  protect 
them  from  hidden  danger.  In  the  case  of  Geary  v.  Blake,  14  App. 
Div.  602,  43  N.  Y.  Supp.  1115,  a  child  fell  through  a  door  that  had 
been  apparently  closed,  but  not  securely  fastened.  The  court  held 
that,  since  the  defendant  had  no  reason  to  anticipate  that  a  boy  would 
lean  against  the  door,  he  was  under  no  duty  to  see  that  it  was  se- 
curely fastened;  but  if  they,  his  employes,  "could  reas<Hiably  have 
anticipated  that  a  boy  would  stop  and  lean  or  press  against  this  door, 
common  prudence  required  that  they  should  see  to  it  that  the  door 
was  not  left  so  sUghtly  fastened  as  readily  to  open  and  permit  one 
to  be  thrown  to  the  cellar  floor,  which  was  several  feet  below  the 
level  of  the  alley," 

It  seems  to  me  that  this  is  exactly  the  situation  presented  by  this 
case.  The  opening  was  only  28  inches  high,  and  the  defendant  could 
not  have  anticipated  that  any  person  except  a  small  child  would  fall 
through,  even  if  he  leaned  against  it.  Its  foreman,  however,  knew 
that  these  children  played  there,  and,  though  he  daims  that  he  sent 
them  off,  they  deny  this,  and  in  any  event  the  foreman  knew  that 
they  kept  returning.  Common  prudence,  therefore,  required  him  to 
warn  them  of  the  danger  to  which  this  small  boy  was  exposed,  or 
required  him  to  guard  against  the  danger  hy  securely  fastening  the 
grating.  He  had  no  right  to  leave  it,  in  a  position  where  a  child  might 
lean  against  it,  so  insecurely  fastened  that  it  gave  way  and  precipi- 
tated the  child  into  the  cellar. 

The  appellant  also  claims  that  the  damage  are  e^rcessive.  Con- 
cededly  they  are  excessive  only  if  the  testimony  of  the  plaintiff's 
mother  is  to  be  disregarded.  Her  story  is  not  so  improbable  that  we 
are  forced  to  believe  it  untrue.  The  jury  saw  her  and  the  child,  and 
could  judge  of  its  truth  better  than  we. 

The  judgment  should  be  affirmed,  with  costs.   All  concur. 
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MITCHELL  T.  DUNMOHB  BJUI/TZ  GOk 
(8iipz«iiie  Court,  Appellate  DlvlBlon,  Fint  D^rtment,   DacemlMr  81.  1900.) 

1.  Affcax.  and  IDibob  (1 120*)— Deciuohb  BxvnwABLfr- Juxkcoanr  on  F£U.d- 

inaa. 

Code  Cly.  Proc.  1  M7.  prorldea  for  Jodgment  on  the  lAetdlngs.  Section 
1340  proTldea  that  an  appeal  may  be  taken  from  a  final  Jadgment  In  tbe 
Snprane  Ooort  when  raidered  upon  a  trial  the  court  JSr«M.  that  an 
aggrlered  party  has  the  rl^t  to  appeal  either  from  the  order  made  oa  a 
motltm  for  Judgment,  under  section  IM7,  when  the  appeal  la  taken  before 
tbe  entry  of  Judgu«it»  or  ftom  tbe  Jndgmoit  under  ntitk  order,  or  from 
both. 

[Ed.  Note.— -For  other  caaea,  aea  Appeal  and  Brrw,  Out  Dig.  i  8Sft; 
Dec.  Dig.  S  128.*] 

2.  Appkai.  akd  EutoB  (S  870*)— Retiew— ScopB  aud  EHrnt. 

Under  Code  Civ.  Proc.  i  1816,  proTldlng  that  an  appeal  from  a  final  judg- 
ment brings  up  for  review  an  Interlocutory  Judgment,  or  an  Intermediate  ^ 
order,  specified  in  the  notice  of  appeal,  and  affecting  the  final  Judgment, 
an  order  for  Judgment  on  the  pleadings  is  brought  up  for  review  on  appeal 
from  the  Judgment  and  notice  of  appeal  that  appellant  Intends  to  bring 
np  sudi  order  for  review. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Blrror,  Cent  t)l^  |  8487; 
Dec.  Dig.  i  870.*] 

3^  Mkchanics'  Libhb  (i  271*)— EHroRCEUBNF— SomciBifOT  or  Couplaikt, 

In  an  action  to  foreclose  a  mechanic's  Hen,  tbe  complaint  alleged  that 
tbe  defendant  company,  tbe  owner  of  the  property,  requested  Its  tenant 
to  make  alteratlona  iq>on  the  proper^,  and  that  with  the  owner's  consent , 
and  knowledge  idalntiff  entered  into  a  written  contract  for  Improvements 
In  a  specified  amount,  and  that  at  the  request  of  the  defendant  company 
and  the  tenant  plaintiff  performed  certain  extra  work,  worth  a  sum  stated, 
which  sum  has  not  been  paid,  and  asks  for  a  deficiency  Judgment  against 
defendant  company  and  tbe  tenant.  Held,  that  the  c(Hnplaint  states  a 
cause  of  action  against  defendant  company  for  tbe  extra  work,  and  a  dls- 
missal  of  tbe  complaint  was  erroneous,  IrrespectlTe  of  whether  It  was  suf- 
ficient to  establish  a  valid  lien. 

[Ed.  Note.— For  other  caaes*  see  MedianlcB'  Uena,  Cent  Dig.  U  40^ 
513;  Dec.  Dig.  1271,*] 

Laughlln,  J.,  disaentlng. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Donald  Mitchell  against  the  Dunmore  Realty  Con^any. 
From  a  judgment  dismissing  the  complaint,  plaintiff  appeals.  Re- 
versed. 

Argued  before   INGRAHAM,   McLAUGHLIN,  LAUGHUN. 
HOUGHTON,  and  SCOTT,  JJ. 

Walter  H.  Dodd,  for  appellant. 
W.  B.  Symmes,  Jr.,  for  respondent 

HOUGHTON,  J.  After  answer  the  defendant  moved^  under  the 
provisions  of  section  547  of  the  Code  of  Civil  Procedure,  for  judg- 
ment on  the  pleadings,  and  on  the  19th  day  of  February,  1909,  an  or- 
der was  entered  directing  judp:ment  dismissing  the  plaintiff's  com- 
plaint, and  also .  permitting  plaintiff  upon  payment  of  costs  to  serve 
an  amended  complaint.    The  plaintiff  accepted  the  order  with  its 
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permission  to  amend,  and  dfid  not  appeal  therefrom ;  but  the  defend- 
ant appealed  to  this  court  from  that  part  of  the  order  permitting  the 
plaintiff  to  serve  an  amended  complaint,  and  this  court  reversed  the 
same.  132  App.  Div.  180.  116  N.  Y.  Supp.  812.  After  such  reversal 
of  that  part  of  the  order  appealed  from,  and  on  the  12th  day  of  May, 
1909,  the  defendant  entered  judgment  dismissing  plainti£F's  complaint. 
Thereafter,  and  on  the  11th  of  June,  1909,  the  plaintiff  brought  this 
appeal,  and  in  his  notice  stated  that  he  appealed  from  such  final  judg- 
ment, and  that  he  also  intended  to  bring  up  for  review  the  order  of 
February  19,  1909. 

The  respondent  insists  that  the  order  of  February  19th  is  not  an 
intermediate  order,  within  the  meaning  of  section  1316  of  the  Code, 
which  can  be  reviewed  on  an  appeal  from  final  judgment  by  stating 
in  the  notice  that  the  appellant  mtends  so  to  do;  and,  further,  that  a 
judgment  entered  in  pursuance  of  an  order  made  on  motion  under 
•  section  547  of  the  Code  is  not  appealable  to  this  court,  but  that  the 
only  right  of  the  aggrieved  party  is  to  appeal  from  the  order  directing 
the  entry  of  judgment 

If  the  judgment  is  not  appealable,  the  plaintiff  has  lost  his  right  be- 
cause the  notice  of  appeal  cannot  be  ccuistrued  as  a  direct  appe^  from 
the  order,  and,  indeed,  it  is  manifest  that  the  time  to  appeal  from 
the  order  had  expired  when  notice  was  served. 

We  are  of  opinion  that  an  aggrieved  party  has  the  right  to  zppcal 
to  this  court  either  from  the  order  made  on  a  motion  for  judgment 
under  section  547  of  the  Code  when  the  appeal  is  taken  before  the 
entry  of  judgment,  or  from  the  judgment  entered  in  pursuance  of 
such  order,  or  from  both. 

That  the  order  is  appealable  diere  can  be  no  question,  for  it  comes 
within  the  express  provisions  of  section  1347  of  the  Code,  in  which 
the  right  to  appeal  to  this  court  is  given  where  the  order  involves 
some  part  of  the  merits  of  an  action  or  affects  a  substantia  ri^t,  or, 
in  effect,  determines  the  action  and  prevents  a  judgment  from  which 
an  appeal  might  be  taken. 

Section  1346  of  the  Code  prescribes  that  an  appeal  may  be  taken 
to  this  court  from  a  final  judgment  rendered  in  the  Supreme  Court 
where  such  judgment  was  rendered  upon  a  trial  by  the  court  without 
a  jury.  Before  the  enactment  of  section  647  of  the  Code,  where  the 
defendant  did  not  choose  to  demur  to  the  plaintiff's  CMnplaint,  or  the 
plaintiff  elect  to  demur  to  the  defendant's  answer,  the  parties  were 
compelled  to  wait  until  the  cause  was  reached  for  trial,  and  then  ei- 
ther party  had  the  right  to  move  for  judgment  vpon  the  pleadings, 
and  of  course,  the  judgment  thus  rendered  was  appealable  to  this 
court  because  it  was  rendered  upon  the  trial  of  the  actitm.  The  mani- 
fest purpose  of  the  enactment  of  section  547  was  to  enable  the  parties 
to  avoid  the  long  delay  incident  to  waiting  until  the  action  was 
reached  upon  the  calendar,  and  to  permit  them,  after  issue  was 
joined,  to  move  for  judgment  at  Special  Term  upon  the  same  grounds 
and  governed  by  the  same  rules  as  though  the  motion  had  been  made 
at  trial.  Clark  v.  Levy,  180  App.  Div.  889.  114  N,  Y.  Supp.  890. 
The  effect  of  this  provision  was  that  a  trial  of  an  action  on  the 
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pleadings  might  be  had  before  the  court  at  any  Special  Term.  If 
the  pleadings  are  of  such  character  that  either  party  is  entitled  to  a 
judgment,  the  court  so  orders,  and  the  judgment  which  follows  is 
the  result  of  a  trial  by  the  court,  and  is  therefore  appealable  to  this 
court  under  the  express  provisions  of  section  1346.  The  order  for 
ju(^;iuent  necessarily  affects  the  final  judgment  entered,  and  therefore 
may  be  included  in  tlie  appeal  from  the  judgment  under  the  permis- 
sion granted  by  section  1316  of  the  Code.  While  undoubtedly  the 
better  practice  is  to  appeal  from  the  order,  and  thus  avoid  the  com- 
plications incident  to  the  entry  of  a  judgment  before  it  shall  be  finally 
determined  whether  such  judgment  is  proper,  still  we  are  of  the 
opinion  that  if  judgment  be  entered  the  a^rieved  party  should  ap- 
peal from  such  judgment  and  bring  up  for  review  tiie  order  by  spe- 
cifying the  same  in  his  notice  and  stating  his  intention  so  to  do. 

The  plaintiff's  appeal  being  effectual,  it  remains  to  be  determined 
whether  or  not  his  complaint  was  properly  dismissed. 

The  action  is  brought  to  foreclose  a  mechanic's  lien  upon  property 
owned  by  this  defendant.  One  Murray  held  a  long-term  lease,  and 
the  complaint  alleges  that  the  defendant  owner  requested  the  tenant, 
Murray,  to  make  alterations  and  improvements  upon  the  real  prop- 
erty, and  that,  with  the  owner's  consent  and  knowledge,  the  plaintiff 
entered  into  a  written  contract  with  Murray  to  make  improvements 
to  the  extent  of  $84,600  upon  the  property,  and  that: 

"At  the  Bpedal  Instance  and  request  of  the  defondanta  ttk%  Dnnmore  Realty 
Company  and  John  li.  Mnrray,  plalntUf  performed  cwtain  extra  work  and 
famlB&ed  certain  extra  materials  In  addition  to  the  work  and  materials  re- 
quired by  said  written  contract  to  be  performed  and  famished,  and  that  said 
extra  woik  and  materials  were  reasonably  worOi  tbe  total  sum  of  $11,649.96, 
whicb  Bom  has  not  been  paid." 

The  defendant  challenges  the  sufficiency  of  plaintiff's  notice  of 
lien.  Whether  the  notice  of  lien  be  sufficient  or  not,  the  complaint 
states  a  cause  of  action  against  the  defendant  the  EKinmore  Realty 
Company  for  the  extra  work  amounting  to  $11,000,  for  it  alleges  that 
at  its  special  instance  and  request,  as  well  as  that  of  Murray,  such 
work  was  performed  and  materials  furnished,  and  the  complaint  asks 
for  a  deficiency  judgment  against  this  defendant  as  well  as  Murray. 
Under  such  a  pleading,  even  if  the  plaintiff  should  fail  for  any  rea- 
son to  establish  a  valid  lien,  he  would  be  entitled  to  a  personal  judg- 
ment upon  making  proper  proof.  Code  Civ.  Proc.  §-  3412;  Ryan  v. 
Train,  95  App.  Div.  73,  88  N.  Y,  Supp.  441;  Gilmour  v.  Colcord, 
96  App.  Div.  358,  89  N.  Y.  Supp.  689.  Even  though,  therefore,  the 
plaintiff's  notice  of  lien  may  be  bad,  and  he  may  be  unable  to  recover 
anything  against  the  Dtmmore  Realty  Company  as  owner  because  of 
its  knowledge  of  the  improvements  which  its  tenant,  Murray,  through 
written  contract  with  plaintiff,  was  putting  upon  its  property,  the 
complaint  states  a  good  cause  of  action  with  respect  to  the  extra  work 
done,  because  it  alleges  that  it  was  ordered  to  be  done  by  the  owner  as 
well  as  the  tenant. 

It  therefore  follows  that  the  dismissal  of  the  complaint  was  errone- 
ous, and  the  judgment  is  reversed,  and  order  also  reversed,  with  $10 
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costs  and  disbursements,  and  the  motion  for  judgment  on  the  plead- 
ings denied,  with  $10  costs. 

INGRAHAM,  McLAUGHLIN,  and  SCOTT,  JJ.,  concur. 

JLAUGHLIN,  J.  (dissenting).  It  must  be  borne  in  mind  that  the 
right  to  appeal  is  statutory.  Garozynski  v.  Russell,  76  Hun,  512,  27 
N.  Y.  Supp.  461.  I  am  unable  to  find  in  the  Code  of  Civil  Procedure 
any  provision  authorizing  an  appeal  from  this  judgment.  The  judg- 
ment was  duly  entered  pursuant  to  an  order  made  in  accordance  with 
the  provisions  of  section  547  of  the  Code  of  Civil  Procedure,  which 
authorizes  an  application  for  judgment  on  the  pleadings,  not  on  the 
trial  of  issues  of  law  or  of  issues  of  fact,  but  by  motion  at  Special 
Term,  and  the  hearing  is  not  a  trial  either  of  issues  of  law  or  of  fact 
within  the  contemplati(m  of  the  provisions  of  the  Code  of  Civil  Pro- 
cedure, and  requires  no  decisicm  containing  findings  of  fact  and  con- 
clusions of  law  as  a  basis  for  the  judgment,  but  merely  an  order  which 
is  itself  appealable,  and  until  reversed  on  appeal  is  authority  for  the 
judgment,  and  therefore  the  propriety  of  the  order  must,  I  think,  be 
reviewed  on  a  direct  appeal,  and  cannot  be  reviewed  as  an  interme- 
diate order  on  an  appeal  from  the  judgment.  Code  Civ.  Proc.  §§ 
547,  1316,  1346,  1347,  subd.  5;  James  v.  Shea,  2S  Hun,  74;  Jones  v. 
Sabin,  122  App.  Div.  666.  107  N.  Y.  Supp.  608;  Banes  v.  Rainey, 
130  App.  Div.  466,  114  N.  Y.  Supp.  986. 

The  provisions  of  the  Code  of  Civil  Procedure  will  not  admit  of 
a  different  construction  uptm  the  theory  that  it  is  necessary  to  pro- 
tect the  rights  of  a  party  situate  as  was  the  appellant.  The  original 
order  at  Special  Term,  to  be  sure,  was  satisfactory  to  him.  It  was 
made  on  an  application  of  the  defendant  realty  company  for  judgment 
on  the  pleadings,  pursuant  to  the  provisions  of  section  547  of  the 
Code  of  Civil  Procedure.  The  court  granted  the  judgment,  but  gave 
leave  to  the  plaintiff  to  serve  an  amended  complaint.  Hie  defendant 
company  then  appealed  from  so  much  of  the  order  as  gave  plaintiff 
leave  to  serve  the  amended  pleading,  and  that  part  of  ^e  order  was 
reversed,  which  left  the  order  as  one  for  judgment  absolute,  dismiss- 
ing the  complaint.  The  time  of  the  defendant  to  appeal  from  the 
order  of  the  Special  Term,  I  presume,  expired  before  the  entry  of 
the  order  of  this  court  modifying  it ;  but,  for  the  purpose  of  authoriz- 
ing an  appeal  by  the  plaintiff,  that  order  should  be  deemed  entered 
as  of  the  time  of  the  entry  and  service  of  notice  of  entry  of  the  modi- 
fication of  the  order  by  tiiis  court,  and  therefore,  when  the  order  by 
this  modification  became  such  that  it  injuriously  affected  the  rights 
of  the  plaintiff  by  determining  the  action  and  preventing  the  entry 
of  a  judgment  from  which  an  appeal  would  lie,  he  was  at  liberty  to 
appeal  from  it.   Code  Civ.  Proc.  §  1347,  subd.  6. 

But  if  this  be  not  so,  and  the  order  as  modified  by  the  order  of  this 
court  finally  determined  the  rights  of  the  parties,  then  the  plaintiff 
was  authorized  to  appeal  to  the  Court  of  Appeals  from  the  order  of 
the  Appellate  Division  modifying  that  of  the  Special  Term.  Code 
Civ.  Proc.,  §  190,  subd.  1.  If  the  hearing  on  the  application  for  judg- 
ment on  the  pleadings  were  to  be  regarded  as  a  trial  of  an  issue  of 
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law,  then  I  think  there  would  be  no  escape  from  the  conclusion  that  it 
would  be  necessary  to  regard  the  order  as  in  effect  a  decision,  and  in 
that  view  no  appeal  would  lie  fr<xn  the  order,  upon  the  same  prin- 
ciple upon  which  it  has  been  repeatedly  declared  that  no  appeal  lies 
f  rcxn  a  decision,  whether  made  upon  the  trial,  as  in  directing  a  non- 
suit, or  formally,  in  writing,  and  directing  a  judgment.  Cajnbridge 
Val.  Bank  v.  Lynch,  76  N.  Y.  614 ;  Spies  v.  Munroe,  35  App.  Div. 
537,  64  N.  Y.  Supp.  916 ;  Robinson  v.  Chinese  Ass'n,  42  App.  Div. 
65,  68  N.  Y.  Supp.  886 ;  Brauer  v.  O.  S.  Nav.  Co.,  77  App.  Div.  407, 
79  N.  Y.  Supp.  299;  Smith  v.  Thompson,  118  App.  Div.  6,  103  N. 
Y.  Supp.  836;  Withers  v.  State  of  N.  Y.,  61  App.  Div.  261,  70  N.  Y. 
Supp.  451.  Such  orders  are,  however,  appealable,  and  this  court  has 
frequently  entertained  such  appeals.  Searle  v.  Halstead,  130  App. 
Div.  693,  115  N.  Y.  Supp.  406 ;  Clark  v.  Levy,  130  App.  Div.  389, 
114  N.  Y.  Supp.  890;  Levy  v.  Roosevelt,  131  App.  Div.  8,  115  N. 
Y.  Supp.  476;  Jones  v.  Gould,  130  App.  Div.  461,  114  N.  Y.  Supp. 
966. 

If  the  hearing  on  such  a  motion  is  to  be  deemed  a  trial,  then  surely 
it  must  be  a  trial  of  an  issue  of  law,  for  an  issue  of  fact  could  not  be 
deteimined  without  evidence,  and  yet  the  Legislature  has  not  altered 
the  provisions  of  section  964  of  the  Code,  which  declare  that  an  issue 
of  law  only  arises  on  a  demurrer.  Moreover,  if  the  hearing  be  re- 
garded as  a  trial,  then  it  would  be  necessary  to  file  an  exception  to 
the  order  in  or^er  to  present  a  question  for  review  on  the  appeal  from 
the  judgment.  Code,  §§  992,  994,  995 ;  Frederick  v.  City  of  Johns- 
town, 47  App.  Div.  231.  62  N.  Y.  Supp.  66.  What  I  wrote  on  the 
former  app«]  herein  (132  App.  Div.  180, 116  N.  Y.  Supp.  812^  in  at- 
tempting to  show  that  the  court  at  Special  Term,  on  a  motion  for 
judgment  on  the  pleadings  under  section  647  of  the  Code  of  Civil 
Procedure,  is  without  authority  to  allow  an  amendment  of  the  plead- 
ing, was  not  intended  as  an  expression  of  opinion  that  for  the  purpose 
of  review  on  appeal  the  motion  is  to  be  deemed  as  if  made  on  a  trial. 

I  am  therefore  of  opinion  that  the  appeal  should  be  dismissed. 


LEVITAN  T.  SHORT. 
(Snpreme  Conrt.  Appellate  Term.   January  21.  191Q.) 

jDDflmTT  a  148*)— Detault— Opening — Grounds— In  ad  vebtenob. 

Defendant's  motion  to  open  lilB  defaalt  was  made  upon  an  affidavit 
which  stated  that  he  had  luadvertently  made  an  incorrect  memorandum 
of  the  retnrn  day,  alleged  a  general  release  and  accepted  order  for  a  bond 
ddinred  to  |>laintlff  In  full  settlement  of  the  controTersy,  cohtalned  an 
affidavit  of  merits,  averred  defendant's  financial  ability  to  meet  any  judg- 
ment against  blm,  and  was  accompanied  by  defendanTs  pmpoaeA  answer, 
setting  np  a  good  defense;  and  no  opposing  affidavits  were  submitted. 
J7eM.  that  the  motion  should  have  been  granted. 

[Ed.  Note. — For  other  cases,  see  Judgment.  De&  Dig.  1  liS.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 
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Action  by  Benjamin  Levitan  against  R.  Thomas  Short.  Frc«n 
an  order  denying  a  motion  to  open  a  default  judgment  for  plaintiff, 
defendant  appeals.  Reversed,  judgment  vacated,  and  new  trial  or- 
dered. 

Argued  before  GIEGERICH,  DAYTON,  and  LEHMAN,  JJ. 

John  F,  Harrington,  for  appellant 
R.  Dulany  Whiting,  for  respondent 

PER  CURIAM.  Appeal  from  an  order  denying  defendant's  mo- 
tion to  open  his  default,  and  brii^fing  up  for  review  the  ju^ment 
taken  by  default 

The  motion  was  promptly  made-upon  an  affidavit  setting  forth  that 
defendant  inadvertently  made  a  memorandum  of  the  return  day  differ- 
ent from  that  stated  in  the  summons,  and  further  alleging  a  general 
release  and  an  accepted  order  for  a  bond  delivered  to  plaintiff  in 
full  settlement  of  the  dispute  between  them,  and  further  ccmtaining 
an  affidavit  of  merits,  and  further  stating  his  financial  ability  to  re- 
spcmd  to  any  judgment  awarded  herein  against  him.  Accompanying 
this  affidavit  was  defendant's  proposed  answer,  setting  up  a  good  de- 
fense. No  opposing  affidavits  were  submitted,  and  the  moving  affi- 
davits set  forth  all  the  essential  facts  entitling  the  defendant  to  the 
relief  asked  for,  and  the  application  should  have  been  granted. 

Order  reversed,  judgment  vacated,  and  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event.  , 


CITY  or  NEW  XORK  T.  NEW  YORK  MDT.  GASLIGHT  CO. 

(Supreme  CoDTt,  Appellate  Division,  First  D^rtment   December,  SO,  1909.) 

Gas  (}  7*)— S^NCHiBB— Rights  in  Strebtb— DuiUTion  of  Fbaitcuise. 

Ijb.wb  1866,  p.  1406,  c.  651,  creating  a  corporation  with  a  perpetual  fran- 
chise to  manufactore  and  sell  gas  In  a  dty,  and  providing  that  no  street 
shall  be  dog  Into  without  the  permission  of  the  city  authorities  unless 
written  consent  thereto  Is  glveu  by  a  majority  of  the  owners  of  the  abut- 
ting property,  and  declaring  that  the  corporation  shall  be  subject  as  far 
as  Q[q;)llcable  to  Laws  1848^  p.  Gl,  c.  37,  section  18  of  which  provides  that 
corporations  to  supply  gas  may  lay  pipes  through  the  streets  with  the 
consent  of  the  municipal  authorities,  etc,  repeals  section  IS;  and  the 
franchise  gtym.  Is  perpetual  and  complete  and  requires  no  secondary  fran- 
chise from  the  cl^  to  make  It  efTective,  and  the  provision  as  to  permis- 
sion to  lay  pipes  in  the  streets  Is  an  adiDlnlstratfTe  consent  to  a  particu- 
lar place,  and  a  permission  given  by  the  city  to  lay  pipes  in  streets  for  a 
specified  time  is  Ineffective  as  a  limitation  on  the  power  given  by  the  Leg- 
islature, and,  when  the  permission  has  been  acted  on,  there  is  no  r^ht  to 
order  a  removal  of  the  pipes  after  the  expiration  of  the  gpwMaA.  time. 
[Bfl.  Note.— For  other  cases,  see  Gas,  Dec  Dig.  {  7.*] 

Appeal  from  Special  Term,  New  York  County. 
Action  by  the  City  of  New  York  against  the  New  York  Mutual  Gas- 
light Company.    From  an  interlocutory  judgment  overruling  a  de- 
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murrer  to  the  first  separate  defense  in  the  amended  answer,  plaintiff 
appeals.  Affirmed. 

Argued  before  INGRAHAM.  CLARKE.  HOUGHTON,  MC- 
LAUGHLIN, and  SCOTT,  JJ. 

Francis  K.  Pendleton,  Corp.  Cotinsel  (Tlreodore  Conncdy,  of  coun- 
sel, and  Terence  Farley  and  Frank  B.  Pierce,  on  the  brief),  for  ap- 
pellant 

George  Zabriskie  (Joseph  P.  Cotton,  Jr.,  on  the  brief),  for  respond- 
ent. 

CLARKE,  J.  The  complaint  allies:  That  the  defendant  is  a  g^as 
corporation  formed  by  chapter  661, -p.  1406,  Laws  1866,  which  provid- 
ed among  other  things  that : 

rrbe  said  corporation  shall  bare  fall  power  and  anthorlty  to  manntectnTe, 
make  and  sell  gas  •  *  *  and  to  light  any  part  of  the  city  of  New  York, 
ttcept  andt  parts  as  any  person,  pwsons  or  corporaUtnu  may  now  hold  and 
possess  the  exclusive  right  to  light,  and  the  streets,  buildings,  mannfactnrles 
In  such  places  not  so  excepted.  •  •  ♦  Provided  that  no  public  street  or 
highway  In  the  city  of  New  Tork  shall  t>e  dug  Into,  injured  or  defaced,  with- 
out the  permission  of  the  mnnldpal  authority  thereof  first  had  and  obtained ; 
provided  that  such  permission  of  the  municipal  authorities  shall  not  be  re- 
quired If  the  majority  of  the  owners  In  Interest,  of  the  property  immediately 
adjoining  the  part  of  the  street  or  highway  so  dug  out,  Injured  or  defaced, 
shall  give  their  consent  thereto  In  writing." 

That  the  board  of  aldermen  duly  adopted  April  27,  1868,  and  the 
mayor  approved  April  30,  1868,  a  resolution  providing  that : 

"Permlnion  be,  and  the  same  Is  lierd>7  glvoi  to  the  New  Tork  Mnttial  Oas- 
Ilgtat  Company  of  t^e  city  of  New  Torfc  to  lay  pipes  for  conducting  gas  throngb 
the  streets,  avenues,  lanes,  alleys  and  squares  In  the  said  city,  for  the  period 
of  thirty  years,  to  be  subject  to  the  same  restrictions  as  to  the  mode  of  laying 
down  of  said  conductors  as  apply  to  and  govern  the  New  Zoric  and  Manhattan 
Gaslight  Companies  In  that  rei^ect" 

That,  acting  pursuant  to  said  resolution,  the  defendant  thereafter 
dug  into  and  opened  the  streets,  avenues,  lanes,  alleys,  and  squares 
and  laid  pipes  or  conductors  therein  for  gas,  and  has  ever  since  con- 
ducted gas  through  said  pipes  and  through  other  pipes,  mains,  and 
conductors  which  have  been  from  time  to  time  laid  by  defendant  in 
the  streets  and  other  public  places  of  the  city  of  New  York.  Oa  in- 
formation and  belief,  that  defendant  did  not  obtain  the  consent  in  writ- 
ing of  the  majority  of  the  owners  in  interest  of  the  property  immedi- 
ately adjoining  the  part  of  the  streets  or  highways  so  dug  into,  and 
in  which  pipes  were  laid,  as  aforesaid,  but  that  defendant  acted  solely 
^  virtue  and  authority  of  said  resolution  of  the  board  of  aldermen. 
That,  by  reason  of  the  matters  aforesaid,  whatever  right  the  defend- 
ant may  have  had  to  dig  into  and  open  the  streets  and  other  public 
places  and  to  lay  pipes  therein  and  to  maintain  pipes,  mains,  and  con- 
ductors in  said  streets  and  to  conduct  gas  through  the  same  became 
lost  to  it  and  expired  April  30,  1898,  and  since  said  time  defendant 
has  without  any  legal  authority  whatever  dug  into,  injured,  and  de- 
faced the  said  streets  and  avenues  and  other  public  places,  and  has 
laid,  maintained,  and  operated  pipes,  mains,  and  conductors  in  said 
places  and  supplied  gas  through  the  same  without  the  permission  of 


Digitized  by  Google 


778 


laO  raw  TOBK  BDPPLBIISIIIT. 


(Snp.  Ct 


the  municipal  authority  and  without  the  consent  of  the  majority  own- 
ers of  the  pTopevty  immediately  adjoining.  That  the  said  acts  and 
the  maintenance  of  pipes,  mains,  and  conductors  in  said  places  consti- 
tute a  continuing  trespass,  a  nuisance  and  invasion  of  public  right,  and 
the  said  pipes  and  mains  are  an  encroachment  and  an  obstruction 
in  the  public  highways,  all  of  which  has  been  and  is  to  the  great  dam- 
age of  plaintiff,  for  which  it  has  no  adequate  remedy  at  law.  That, 
before  ctsnmmcement  of  this  action,  plaintiff  duly  notified  the  de- 
fendant of  the  expiration  and  revocation  of  eadi  and  every  grant,  li- 
cense, and  permission  to  it  by  which  it  claimed  the  right  or  authority 
to  open  and  dig  into  the  streets  and  other  public  places  of  the  said 
city  and  notified  it  to  forthwith  cease  opening  and  maintaining,  and  to 
remove  all  pipes,  mains,  and  other  obstructions  and  encroachments 
from  such  places  which  the  defendant  refused  and  still  refuses  to  do, 
and  it  demanded  relief  (1)  by  a  permanent  injunction  commanding  the 
defendant,  its  officers,  and  servants  to  absolutely  desist  and  retrain 
from  further  excavation  and  from  further  operating  or  maintaining 
pipes,  mains,  or  other  obstructions  in  the  streets,  and  to  remove  all 
such  pipes,  mains,  and  other  encroachments  in  the  highway  at  all  con- 
venient speed;  (2)  or,  in  the  alternative,  that  the  defendant  be  com- 
pelled to  apply  for  and  obtain  a  new  franchise  or  permission  from  the 
plaintiff  for  the  right  to  lay,  maintain,  and  operate  pipes  and  con- 
ductors in  the  streets  and  to  conduct  gas  through  the  same;  (3)  that 
an  accounting  be  directed  to  ascertain  the  amount  of  damages  plain- 
tiff has  sustained  by  reason  of  the  unlawful  use  and  occupaticm  by 
the  defendant  of  the  streets  as  aforesaid,  and  that  plaintiff  have  a 
ju^^ment  therefor. 

I^r  its  first  separate  and  complete  defense  the  defendant  alleges 
that  since  the  year  1866,  pursuant  to  and  relying  on  chapter  651  of  the 
terms  of  1866,  and  the  various  other  laws  amendatory  thereof,  and  the 
resolution  of  the  beard  of  aldermen  referred  to  in  the  complaint,  and 
relying  on  the  consents  of  the  property  owners  to  such  action  here- 
inafter referred  to,  and  on  consents  given  to  it  b^  the  municipal  au- 
thority of  said  city  authorized  therefor,  as  heremafter  set  forth,  it 
has  dug  into  and  made  certain  opttiin§^  in  the  streets  and  highways 
of  said  city  and  carried  on  its  business  of  manufacturing  and  selling 
gas,  and  in  such  work  has  expended  already  many  miUions  of  dol- 
lars; that  since  the  formation  of  the  company  its  operations  have 
been  carried  on  uninterruptedly  since  1870  to  the  present  time  for  a 
period  of  almost  40  years  without  hindrance  or  objection  from  the 
plaintiff  for  the  state  of  New  York,  or  from  any  ofher  person  or  pub- 
lic authority,  and  without  objection  of  any  kind  from  the  public,  but, 
on  the  contrary,  with  the  express  consent  of  said  consumers  and  prop- 
erty owners  (in  writing  and  otherwise)  and  duly  constituted  authori- 
ties of  the  city  and  state  of  New  York  in  that  regard ;  diat  the  con- 
sent of  the  municipal  authority,  granting  to  defendant  die  right  to  dig 
into  the  city  streets,  has  been  in  various  forms  in  addition  to  the  form 
alleged  in  paragraph  four  of  the  complaint.  Defendant  has  obtained 
consents  of  the  president  of  the  borough  of  Manhattan  which  have 
been  substantially  in  the  form  annexed  marked  '^Exhibit  B";  con- 
sents of  the  department  of  public  lightings,  building,  and  supplies  in 
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substantially  the  form  annexed,  and  marked  "Exhibit  C";  consents 
from  the  department  of  highways  in  substantially  the  form  annexed, 
marked  "Exhibit  D" ;  and  it  has  also  obtained  consents  in  substantial- 
ly the  same  form  from  the  department  of  public  worics  and  from  the 
Croton  aqueduct  The  defendant  all^fes  tnat  it  has  not  due  into,  in- 
jured, or  defaced  any  street  or  highway  of  the  city  of  New  York 
without  the  consent  in  one  or  other  of  the  forms  heretofore  alleged 
of  some  one  of  the  municipal  authorities  duly  authorized  by  law  in  re- 
spect thereto.  I>efendant  further  alleges  that  it  has,  in  accordance 
with  chapter  651,  Laws  1866,  obtained  the  consents  of  the  majority 
of  the  owners  in  interest  of  the  property  immediately  adjoining  the 
parts  of  all  streets  and  highways  m  said  city  dug  into,  injured,  or  de- 
faced by  the  defendant,  and  such  consents  have  been  given  as  fol- 
lows: Before  the  company  has  made  service  connection  or  supplied 
gas  to  any  premises  in  any  street,  it  has  required  of  and  received  from 
the  occupant  or  owner  of  the  premises  to  which  gas  was  to  be  so  sup- 
plied an  application  in  writing  for  a  supply  of  illuminating  gas.  The 
written  forms  of  such  application  and  consents  to  dig  into  streets  are 
substantially  the  form  marked  "Exhibit  E,"  hereto  annexed. 

^he  exhibit  referred  to  is  an  application  to  the  company  and  reads 
as  follows: 

"Hw  MahKrOm  being  the  occupant  or  owner  of  the  ^sndsea  No.  

New  ToA,  ooeiQtod  u  a  floor  or  stwe  requeats  the  New  Yatk.  Mutual 

Oaalight  Oompany  to  wapply  (ho^  (him)  or  <theni)  with  lIlnmlnatlDg  gas  on 
said  premises.** 

With  further  provisions  in  regard  to  meters  and  deposits,  but  with 
no  reference  whatever  to  digging  into  the  streets  or  occupation  there- 
of. 

The  answer  proceeds  the  defendant  alle^  on  information  and  be- 
lief that  such  consents  in  writing  so  filed  with  it  have  been  in  each  case 
signed  by  the  owners  of  the  property  thereby  affected  or  by  the  oc- 
cupants of  such  property,  and  defendant  alleges  on  information  and 
belief  that  where  such  consents  are  signed  by  occupants,  who  are  not 
owners,  such  occupants  were  the  duly  constituted  agents  of  such  own- 
ers of  such  property  for  the  purposes  of  such  application  and  consent. 
Defendant  further  alleges  that  the  majority  of  die  owners  in  interest 
of  the  prcqwrty  immediately  adjoining  the  parts  of  the  streets  and 
highways  dug  into,  injured,  or  defaced  by  it  at  any  time  during  its 
operations  have  given  their  consent -to  such  digging,  defacement,  or 
injury,  and  have  waived  the  requirement  of  chapter  651,  Laws  1866, 
above  referred  to,  that  such  consent  should  be  in  writing.  - 

To  this  separate  and  complete  defense  the  city  demurred  on  the 
ground  that  it  was  insuiHcient  in  law  upon  the  face  thereof,  and,  said 
demurrer  having  been  overruled,  appeals. 

Chapter  37,  p.  48,  Laws  1848,  authorizing  the  formation  of  gaslight 
c<»npanies,  provided  in  section  18  thereof  that: 

"Any  corporation  rormed  nnder  this  act  aball  have  full  power  to  manufac- 
ture and  sell,  and  to  furnish  such  quantltlea  of  gas  as  may  be  required  in  the 
city,  town  or  village  where  the  same  shall  be  located  for  lliftitlng  the  streets 
and  public  and  private  buildings,  or  for  other  purposes;  and  sncdi  corpora- 
tions Shan  have  power  to  lay  oondnctors  for  ccmdncUiig  gss  through  the 
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streets,  lanes,  alleys  and  squares  in  sacb  <Aty,  Tillage  or  town,  with  the  con- 
sent of  the  municipal  authorities  of  said  dty,  village  or  town,  and  under  Bodi 
reasonable  regnlatlons  as  they  may  prescribe." 

In  considering  the  legal  effect  of  the  consent  which  the  municipal 
authorities  are  authorized  to  give  by  this  provision  of  law,  as  re-enact- 
ed in  section  61  of  the  transportation  corporations  act,  the  Court  of 
Appeals  said  in  Ghee  v.  Northern  Union  Gas  Co.,  168  N.  Y.  510,  63 
N.  E.  692: 

"It  operates  to  CTeate  a  franchise  whldi  la  vested  In  the  corporatiai  re> 
celTlDg  It  a  perpetual  and  Indefeasible  Interest  In  the  land  constltatlng  the 
streets  of  a  muDiclpallty.  It  Is  true  that  the  franchise  cornea  from  the  state, 
but  the  act  of  the  local  authorities  wbo  represent  the  state  by  Its  permission 
and  for  that  purpose  constitutes  the  act  upon  which  the  law  operates  to  create 
the  franchise.  The  state  might  grant  the  franchise  directly  to  the  coiporatloD 
without  the  consent  of  the  local  authorities,  and  has  done  so  In  many  Instan- 
ces ;  but  the  tendency  of  later  years,  which  is  w^  grounded  In  reason,  la  ftn* 
the  state  to  confer  upon  the  local  municipal  authorities  the  rlf^t  to  rqvceent 
It  In  the  matter  of  granting  fraucblses  to  the  extent  that  the  final  act  neces* 
sary  to  tbe  creation  of  franchises  must  be  exercised  by  such  authorities.  The 
le^l  effect  of  the  consent,  therefore,  Is  the  same  as  if  the  local  authorities  In 
form  granted  the  franchise  and  the  Interest  in  the  land.  •  *  *  We  have 
had  no  difficulty  In  rea<Alng  the  conclusion  that  the  consent  that  is  necessary 
to  confer  a  franchise  upon  the  gasllghtlng  corporation  can  be  given  <mly  by 
the  municipal  assembly  through  appropriate  ordinances,  but  that  when  tbe 
consent  has  been  granted  to  a  corporation  duly  created,  by  which  a  corporate- 
franchise,  whidi  is  propoiy,  has  been  acquired,  the  administrative  oflScen 
must  be  applied,  to  for  a  permit  that  will  allow  tbe  corporation  to  exmtat 
such  rights  in  order  that  the  public  convttilence  may  be  subserved.  The  per- 
mission  forma  no  part  of  tbe  frandiise  and  Is  not  essential  to  its  existence, 
and,  if  refused,  the  granting  of  It  may  be  compelled  by  mandamuB,  as  indeed 
It  has  been  In  a  number  of  cases,  but  the  officers  to  whom  the  application  must 
be  made  may  within  reasonable  limits  fix  the  time  when  work  on  tJie  streets 
may  be  begun,  determine  what  portion  of  a  street  shall  be  firat  opened,  how 
much  of  It  may  be  left  open  at  a  time,  the  d^th  of  the  trench,  and  other  de- 
tails, the  earful  regnlatiott  of  whidi  Is  of  first  Importance  to  a  metr^c^taa 
city  like  New  York." 

But  the  defendant  corporation  was  not  incorporated  under  the  gen- 
eral act  of  1848,  but  by  special  charter  under  the  act  of  1866,  which 
provided  that  certain  persons  named  therein  "and  their  associates 
and  successors  are  hereby  created  a  body  politic  and  corporate,  with 
perpetual  succession  under  the  name  ;ind  style  of  the  New  York  Mu- 
tual Gaslight  Company,  *  *  *  and  by  the  name  and  s^le  afore- 
said the  said  corporation  shall  have  full  power  and  authority  to  manu- 
facture, make  and  sell  gas  *  *  *  and  to  light  any  part  of  the  city 
of  New  York,  *  *  *  provided  that  no  public  street  or  highway 
in  the  city  of  New  York  shall  be  dug  into,  mjured  or  defaced  with- 
out the  permission  of  the  municipal  authorities  first  had  and  obtain- 
ed; provided  that  such  permission  of  the  municipal  authorities  shall 
not  be  required  if  the  majority  of  the  owners  of  the  street  or  highway 
so  dug  into,  injured  or  defaced  shall  give  their  consent  thereto  in  writ- 
ing;" and  section  6  of  said  act  provides  that: 

"The  said  company  shall  be  subject  to  all  the  provisions,  duties  and  oblim- 
tlons  contained  In,  and  shall  be  entitled  to  all  the  benefits  and  privU^es  con- 
ferred by  an  act  entitled,  'An  Act  to  autfaorize  the  formation  of  Gas  Ll^t 
Oompanlee'  passed  February  16k         and  the  acts  amendatory  thereof  aud 
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Additional  thereto,  except  that  all  acts  and  parts  of  acts  Ineonststent  with  sec- 
tions 1,  2)  8  an^l  4  at  this  act  are  taer^y  r^ealed  aod  declared  to  be  Inop- 
«ratlTe  so  far  as  the  same  are  applicable  to  this  act." 

We  think  that  the  proviso  in  the  first  section  of  the  act,  that  no 
public  street  shall  be  dug  into  without  the  permission  of  the  munici- 
pal authority,  provided  that  such  permission  shall  not  be  required  if 
the  majority  of  the  owners  in  interest  of  the  property  immediately  ad- 
joining such  street  shall  give  their  consent  in  writing,  is  inconsistmt 
with  that  portion  of  section  18,  c  37,  p.  51,  Act  1848,  which  provides, 
"And  such  corporation  shall  have  power  to  lay  conductors  for  con- 
ducting gas  through  the  streets,  lanes,  alleys  and  squares  in  such  city, 
village  or  town  with  the  consent  of  the  municipal  authorities  of  said 
city,  village  or  town  and  under  such  reasonable  regulations  as  they 
may  prescribe and  that,  therefore,  by  section  5  of  the  act  of  1866 
said  provision  was  repealed  and  ^edared  to  be  inoperative  so  far  as 
the  same  is  applicable  to  this  act;  that,  by  the  act  of  1866,  the  fran- 
chise given  by  the  state  was  perpetual  and  full  and  complete,  and  re- 
quired no  secondary  franchise  from  the  city  by  the  consent  of  the  leg- 
islative body  to  make  it  effective  within  the  interpretation  of  the  pro- 
visions of  section  18  of  the  act  of  1848,  as  declared  in  the  Ghee  Case, 
supra;  further,  that  these  provisions  in  regard  to  permission  to  dig, 
eitlier  by  the  municipal  authority  or  by  the  majority  of  adjoining  prop- 
erty owners,  was  the  administrative  consent  to  the  particular  place, 
time,  or  circumstances  of  such  dig^^g  provided  for  in  other  provi- 
sions of  law,  under  the  cognizance  and  control  of  the  administrative 
officers  in  charge  of  the  streets,  as  also  pointed  out  and  decided  by  the 
same  case.  The  corporation  having  a  perpetual  franchise  from  the 
state,  subject  to  no  limitations  thereof  by  the  local  legislative  body, 
the  permission  given  by  the  resolution  of  the  common  council  herein- 
before quoted,  with  its  limitation  of  30  years  to  lay  pipes,  was  in- 
effective as  a  limitation  upon  the  power  given  by  the  legislature  im- 
der  the  franchise  granted  to  the  defendant. 

Even  if  the  board  of  aldermen  had  power  to  limit  its  permission 
for  30  yeai^,  that  limitation  applied  only  to  the  right  to  lay  pipes. 
Having  been  once  granted  and  acted  upon,  no  right  was  reserved  af- 
fecting the  continuance  and  maintenance  of  said  pipes  so  laid  under 
said  permit,  and  certainly  no  right  to  order  their  discontinuance  and 
removal.  As  the  state  had  given  a  perpetual  franchise  subject  only 
to  a  condition  subsequent  or  a  permit  to  dig  into  the  streets,  when  that 
permit  had  been  granted  and  acted  upon,  the  power  to  continue  was  a 
necessary  incident  of  the  franchise  granted  by  the  state,  and  not  sub- 
ject to  interference  or  revocation  by  the  local  authority. 

As  the  answer  alleges  the  obtaining  of  the  necessary  "permission" 
"that  it  has  not  dug  into,  injured  or  defaced  any  street  or  highway 
•  *  *  without  the  consent  in  one  or  other  of  the  forms  heretofore 
alleged  of  some  one  of  the  municipal  authorities  duly  authorized  by 
law  in  respect  thereto,"  it  is  not  insufficient  in  law,  the  demurrer  was 
properly  overruled,  and  the  judgment  should  be  affirmed,  with  costs 
and  disbursements  to  the  respondent   All  concur. 
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pnugm    ai.  t.  fibbstonb  tibe  &  rubber  ca 

(Supreme  Court,  Appellate  Term.   Januar)-  21,  1910.) 

L  BriDEHCK  <S  442*)— WBirim  CoimAcm— Pabox.  AosBEiaENTS. 

'  The  rule  forbidding  any  addition  to  or  contradiction  of  a  written  con- 
tract complete  on  Ita  face  by  testimony  showing  that  at  or  before  the  aiga- 
Ing  of  the  contract  farther  or  different  agreements  were  orally  agreed  oo 
the  iHtrtles  Is  a  rule  of  snbstantlTe  law,  and  parties  signing  a  memo- 
randum e^resslng  all  the  terms  essential  to  a  compete  cmtract  ate  om- 
(dnslTely  bonnd  thereby. 

[Kd.  Note.— For  other  cases,  see  Brldence^  Gent  Dig.  1  1874;  Dee;  Dig. 
1442.*] 

2.  BvzDEnoi  (I  441*) — Pabol  Btidkivcb— VASTino  Warrnsff  insnuinnim. 

While  prior  and  contnnporaneoiu  oral  agreements  may  be  riiown  to  re- 
form or  cancel  a  written  contract,  yet  while  the  contract  stands  nnre- 
formed  or  uncanceled  the  prior  or  contemporaneous  oral  agreements  are 
Inadmissible;  , 
[Bd.  Nota— For  other  cases,  see  Brldoic^  Cent  Dlf.  |  2000;  Dec;  Dig. 

1441.  *] 

S.  TuAi,  (I  106*)— Paboi,  BnDKROS— Tabtxro  WBtmR  IiTsmniBnTS— Fail- 

UBK  TO  Object  to  Etidercb. 

Though  evidence  varying  a  written  contract  complete  on  Its  face  Is  re- 
ceived without  objection,  the  party  against  whom  it  Is  admitted  may  dalm 
that  it  shall  not  be  considered  against  him. 

(EkL  Note.— For  other  cases,  see  Trial,  Cent  I>Ig.  |  2G5;  Dec  Dig.  I 
106.*] 

4.  EJviDEHCB  (I  442*) — Pabol  BviDSifOB— Vabtino  Wbhtbh  Gostbact. 

A  memorandum  for  advertising  In  a  Journal,  fixing  the  price  per  issue 
and  providing  for  12  Insertions  of  the  advertisements,  and  thereafter  un- 
til stopped,  for  which  the  fixed  price  per  month  will  be  paid.  Is  complete 
on  Its  face,  and  evidence  of  a  parol  agreement  for  only  3  Insertions  ab- 
solutely, with  the  privUc^  of  stepping  at  the  Uiird.  sixth,  ninth,  or 
twelfth.  Is  Inadmissible,  dtiier  to  add  a  stipulation  to  the  contract  or  to 
modify  it 

[Ed.  Note.— For  other  cases,  see  Evidence,  Gent  Dig.  1 1899:  Dea  Dlf- 

1442.  *) 

5.  BviDsncE  (S  411*)— Pabol  Etidbnci— ADuxssiBiLrrr. 

Where  a  writing  Is  so  incomidete  on  Its  face  as  to  permit  its  anqdlflca- 
tlon  by  parol  testimony,  pand  testimony  is  not  admissible  to  contradict 
the  writing  In  any  St  Its  terms. 

[Ed.  Note.— For  other  cases,  see  Bvldenoe,  Cent  Dig.  H  I874r-1890;  Dsc. 
Dig.  i  411.*] 

a  Tbial  (I  84^) — BvxDKNCfi—OBJBcnoHs— Pabol  Evidbhgi. 

An  objection  to  parol  evidence  which  contradicts  or  adds  to  a  written 
contract  complete  on  Its  face,  on  the  ground  that  the  same  Is  Incompc^t, 
Immaterial,  and  irrelevant,  is  sufficient 

[Ed.  Note.— FOr  other  cases,  see  Trial,  Cent  Dig.  H  218;  Dee.  Dl»  I 
84.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict 

Action  by  Frank  J.  Piretti  and  another  against  the  Firestone  Tire 
&  Rubber  Company.  From  a  judgment  for  defendant  after  a  trial 
before  the  court  without  a  jury,  plaintiffs  appeal.  Reversed,  and 
new  trial  ordered. 

Argued  before  GIEGERICH,  DAYTON,  and  LEHMAN.  JJ. 

•For  otb«r  cam  im  uma  topic  A  i  htobbb  la  D«c.  *  Am.  Dlft.  1M7  to  data.  *  R«p'r  laAnm 


Digitized  by  Google 


Sup.Ct.)        FUBBTTI  T.  FIBS8T01IE  TIRB  *  BUBBEB  Oa 


783 


Henry  U.  Hart,  for  a^^Uants. 
William  H.  Hanford,  for  respondent. 

GIEGERICH,  J.  The  plaintiffs  sue  to  recover  the  agfreed  price  of 
certain  advertising  published  by  them  in  a  journal  of  which  they  are 
the  prc^rietors.  On  April  23,  1908,  an  agreement,  pursuant  to  which 
the  publication  was  commenced,  was  entered  into  between  the  de- 
fendant and  the  former  proprietors  of  the  paper,  to  whose  rights  the 
present  plaintiffs  have  succeeded.  At  that  time  the  defendant  signed 
and  delivered  to  the  plaintiffs'  assignors  a  writing  in  the  fcJIowing 
form: 

"918.75  per  issue.  Memorandnm. 
"Please  Insert  In  tbe  New  York  Athletic  Clnb  Journal  our  adTertlsunent,  to 
occupy  the  space  of  lower  half  third  cover,  twelve  Insertions,  and  ttaraeafter 
nntU  stc^^>ed,  for  which  we  will  pay  $1&75  monthly. 

"Firestone  Tire  ft  Rubber  Co., 

•Tay  W.  A.  Wells,  N.  T.  Branch. 

**New  Torfc,  April  28, 1008. 

'TCIs  memorandum  is  complete  in  Itself  and  Is  not  to  t>e  Interpreted  or 
amended  by  any  oral  statement  or  explanation." 

A  like  paper  was  signed  on  behalf  of  the  then  proprietors  of  the 
paper  and  was  deliverad  to  the  defendant.  Publication  of  the  ad- 
vertisement was  then  commenced,  and  was  continued  until  it  had 
been  published  12  times.  The  defendant  paid  for  the  first  6  inser- 
ticms,  but  refused  to  pay  for  the  last  6,  and  this  action  is  brought  to 
recover  the  sum  so  in  dispute. 

At  the  trial,  the  plaintiffs  proved  the  written  agreement,  the  pub- 
lication, and  the  nonpayment  of  the  balance  claimed-  Counsel  for 
the  defendant,  upon  cross-examination  of  one  of  the  plaintiffs'  wit- 
nesses, asked  the  witness  to  identify  a  letter,  dated  October  7,  190S, 
frcnn  the  publishers  to  the  defendant,  and  upon  the  identification 
being  made  offered  the  letter  in  evidence.  Counsel  for  the  defendant 
objected  to  the  introduction  of  the  letter  on  the  ground  that  it  was 
incompetent,  irrelevant,  and  immaterial ;  but  it  was  received,  and  the 
plaintiffs'  exception  was  noted.   The  letter  was  as  follows: 

"October  7,  1908. 

"Mr.  AV.  P.  Berrien,  Firestone  Tire  ft  Rubber  Go.,  233  West  TiSth  Street.  N. 
Y.  Oty — Dear  Sir:  In  reply  to  your  favor  of  the  Sth  Inst.,  in  which  you  hare 
requested  us  to  dlscontlnae  your  advertlBement,  beg  to  say  that  we  are  at  a 
low  to  understand  the  request,  as  yon  have  neglected  to  state  any  reafloiiH. 
We  are  crafldoit  that  we  have  carried  out  our  part  of  the  contract,  and  see  no 
reason  why  we  staonld  not  insert  the  advertisement  imtU  expiration  v/l  some, 
April,  1000,  as  the  rate  given  yon  was  on  a  yearly  basis,  and  not  sbt  months. 
**Very  truly  yonra,  New  York  Athletic  Club  Journal, 

.  '7.  M.  Tibbitts.  Editor." 

This  letter  contained  nothing  of  importance,  and  its  introduction 
could  have  done  no  harm;  but  following  its  reception  in  evidence  the 
defendant's  counsel,  continuing  his  examination  of  the  same  witness, 
procured  him  to  identify  a  letter,  dated  October  8,  1908,  sent  by  the 
defendant  in  reply  to  the  letter  reproduced  above,  and  then  offered 
it  in  evidence.  Tlie  same  objection,  ruling,  and  exception  were  made 
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and  noted  as  in  the  case  of  the  previous  letter.  This  second  letter  read 

as  follows: 

"New  York,  Oct  8,  1908. 
"Mr.  F.  M.  Tlbbltto.  Sdltor  New  T«rk  Athletic  Clob  Journal,  Central  Park 
Soath,  New  Tork,  N.  — Dear  Sir:  We  have  yonra  of  tbe  Ttii  relative  to  our 
notice  of  the  6th  to  dlacoDttarae  our  advertising,  and  woidd  advise  too  that 
your  represratatlve,  with  whom  oar  agreement  was  made,  in  the  presence  of 
three  witnesses,  conceded  the  privilege  of  cancellation  at  the  end  of  either 
three,  six,  nine  months,  or  one  year,  and  that  the  rate  of  advertiBlng  for  any 
of  these  periods  would  be  for  the  rate  which  you  have  charged  us  for  to  date. 
Cnder  these  conditions,  you  wUI  therefore  see  that  the  agreement  Is  ohserved; 
also,  as  per  our  instructions  of  the  Sth,  that  the  advertisement  Is  canceled. 
"Yours  vary  truly,  Firestone  Tire  &  Rubber  Co., 

"by  W,  P.  Berrien." 

This  letter  having  been  received,  counsel  for  the  defendant  pro- 
cured the  identification  by  the  same  witness  of  a  letter,  dated  the 
following  day,  and  sent  by  the  editor  of  the  publication  in  reply  to 
the  defendant's  letter  of  October  Sth.  The  same  objection,  ruling, 
and  exception  were  made  and  noted.  The  last-mentioned  letter  read 
as  follows: 

"October  9.  190& 

"Mr.  W.  P.  Berrien,  Firestone  Tire  ft  Rubber  Co.,  233  West  68th  St.  New 
York,  N.  Y.— Dear  Sir:  In  reply  to  your  favor  of  the  8th  Inst,  in  which  you 
state  tbat  there  was  an  agreement  by  which  you  could  cancel  your  contract 
for  advertising  in  the  New  York  Athletic  Club  Journal  at  the  end  of  efthw 
three,  six,  or  nine  months,  or  one  year,  beg  to  lafonn  you  that  the  arrange- 
ment was  for  a  cancellation  at  the  end  of  three  months,  and  If  you  did  not  do 
so  the  advertisement  was  to  mn  the  full  length  of  the  contract  (one  year).  It 
is  oar  Intention  to  ctmtlnne  the  contract  until  expiration  of  same,  and  we 
ehall  be  pleased  to  rec^ve  an  a(^nowledgment  of  this  letter  at  your  conven- 
ience. 

truly  yours,  New  York  Athletic  Club  Journal, 

"F.  M.  Tibbltts,  Editor." 

Having  introduced  these  letters,  the  defendant's  counsel  then  pro- 
•ceeded  to  examine  both  the  plaintiffs'  witness  and  his  own  concerning 
the  oral  agreement  made  at  the  time  when  the  written  memorandum 
was  signed,  with  tfie  result  that  the  witnesses,  respectively,  main- 
tained that  that  u^reement  had  been  what  they  had  respectively  stated 
it  to  have  been  in  their  letters  of  October  Sth  and  9th.  The  trial 
justice  evidently  believed  the  version  testified  to  by  the  defendant's 
-witnesses,  and  accordingly  rendered  judgment  for  the  defendant. 

The  fact  that  the  defendant  was  thus  permitted  to  introduce  in 
evidence  in  its  own  behalf  its  letter  of  October  Sth  would  perhaps 
justify  a  reversal  of  the  judgment;  but,  as  the  trial  was  had  without 
a  jury,  it  may  be  more  satisfactory  to  pass  over  that  point,  and  con- 
sider the  more  fundamental  questions  involved  in  the  case.  I  sup- 
pose there  can  be  no  question  that  the  agreement  which  the  written 
memorandum  purported  to  express  was  suflSciently  complete  to  bring 
the  writing  within  the  so-called  parol  evidence  rule.  That  rule 
forbids  any  addition  to  or  contradiction  of  the  terms  of  a  written 
instrument  by  testimony  purporting  to  show  that  at  or  before  the 
signing  of  the  written  paper  other,  further,  or  different  terms  were 
■orally  agreed  upon  by  the  parties— provided,  always,  that  the  written 
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instrument  appears,  on  its  face,  to  express  an  agreement  complete 
in  all  essential  terms.  This  is  not  a  mere  rule  of  evidence.  It  is 
a  rule  of  the  substantive  law.  Lese  v.  Lamprecht,  196  N.  Y.  32, 
36,  89  N.  E.  365 ;  Stanton  v.  Granger,  125  App.  Div.  174,  177,  109 
N.  Y.  Supp.  134;  Pitcaim  v.  Philip  Hess  Co.,  126  Fed.  110,  61  C 
C.  A.  667.  When  parties  sign  a  memorandum  expressing  all  the 
terms  essential  to  a  complete  agreement,  they  are  to  be  protected 
against  both  the  doubtful  veracity  of  interested  witnesses  and  the  un- 
certain memory  of  the  disinterested  concerning  the  terms  of  their 
agreement.  And  the  only  way  in  which  they  can  be  so  protected  is  by 
holding  each  of  them  conclusively  bound  by  the  terms  of  the  agree- 
ment as  expressed  in  the  writing. 

When  such  a  memorandum  has  once  been  signed,  therefore,  it  is 
quite  immaterial,  in  an  action  brought  upon  the  contract,  what  other 
or  different  terms  were  orally  agreed  upon  at  or  before  the  time  when 
the  memorandum  was  signed.  Such  oral  agreements  or  understand- 
ings may  sometimes  be  important  for  the  purpose  of  securing  a  refor- 
mation or  cancellation  of  the  instrument  in  equity,  but  so  long  as  the 
instriunent  stands  unreformed  the  prior  contemporaneous  oral  agree- 
ments or  stipulations  are  of  no  legal  effect.  Testimony  concerning' 
then  is  therefore  immaterial,  and,  even  though  adimitted  without  ob- 
jection,  the  party  against  whom  it  was  admitted  is  still  entitled  to 
claim  diat  it  shall  not  be  considered  against  him.  Morowsky  v.  Roh- 
Tig,  4  Misc.  Rep,  167.  169.  23  N.  Y.  Supp.  880;  Pitcairn  v.  Philip 
Hess  Co.,  125  Fed.  110,  61  C.  C.  A.  657.  Consequently,  we  find  in 
Wilson  V.  Deen,  74  N.  Y.  631,  that  where  the  trial  court  had  made 
findings  of  fact,  which  included  findings  of  oral  stipulations  made 
contemporaneously  with  the  signing  of  a  written  lease,  the  Court  of 
Appeals  reversed  the  judgment  on  the  ground  that  the  parties  were 
bound  by  the  written  lease  and  that  the  oral  stipulations  were  of  no 
effect  The  question  there  was  not  one  of  evidence,  but  of  the  legal 
effect  of  the  oral  stipulations,  the  making  of  which  had  been  found 
as  a  fact  by  the  trial  court.  When  the  written  instrument  is  ap- 
parently complete  on  its  face,  therefore,  it  makes  no  diflPerence,  even 
though  it  be  proved  that  it  was  not  in  fact  complete,  but  that  other 
terms  were  orally  agreed  upon.  It  can  make  no  difference,  therefore, 
even  though  the  party  sought  to  be  charged  admit  that  the  oral  stipu- 
lations were  made.  In  an  action  upcm  tihe  contract  he  can  insist  that 
the  writing  shall  control  tmtil  it  has  been  reformed. 

In  the  present  case  the  defendant  was  permitted  to  show  that  the 
plaintiffs  had  admitted  in  writing  that  the  memorandum  did  not  ex- 
press the  whole  agreement  of  the  parties,  and  the  dfefendant's  wit- 
nesses were  thereupon  permitted  to  give  their  version  of  the  con- 
temporaneous oral  agreement.  It  is  of  no  importance  that  the  plain- 
tiffs' admission  of  the  incompleteness  of  the  memorandum  was  made 
in  writing.  The  fact  was  immaterial,  and  the  form  in  which  the 
fact  was  admitted  could  not  make  it  material.  The  defenduit  would 
not  have  been  permitted  to  call  the  plaintiffs  and  require  them  to 
testify  to  the  incompleteness  of  the  written  contract,  and,  even  if  they 
had  so  testified,  the  testimony,  as  already  shown,  would  have  been 
iaON.T.S.— IfO 
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without  legal  effect  How,  then,  can  the  mere  written  admission  of 
the  fact  be  competent  or  material  evidence?  It  cannot  be  so  because 
of  the  conclusive  presumption  that  the  written  instrument  contained 
the  whole  agreement.  This  point  was  quite  well  illustrated  in  the 
case  of  Engelhorn  v.  Reitlinger,  122  N.  Y.  76,  25  N.  E.  297,  9  L-  R. 
A.  548,  where  a  written  contract  for  the  purchase  and  sale  of  a 
quantity  of  quinine  had  been  entered  into  by  the  ptfrties.  The  sale 
had  been  procured  by  brokers>  who  signed  the  contract  on  behalf  oi 
both  parties,  and  at  the  same  time  uiat  they  sent  the  defendants' 
copy  of  the  contract  to  them  they  wrote  them  a  letter  stating  the  terms 
of  a  further  oral  agreement  not  expressed  in  the  written  memoran- 
dum. It  was  held  that  this  oral  agreement,  although  proved  at  the 
trial  by  means  of  the  letter,  was  of  no  legal  effect,  and  that  a  verdict 
was  properly  directed  for  the  plaintiffs. 

I  have  considered  the  case  so  far  upon  the  assumption  that  the 
defendant  was  seeking  merely  to  supplement  the  terms  of  a  written 
instrument  complete  on  its  face,  but  which  he  had  shown  to  be  in 
fact  incomplete.  As  a  matter  of  fact,  however,  I  think  the  actual  at- 
tempt was  not  to  supplement  the  memorandum,  but  to  contradict  it. 
The  memorandum  provided  for  "12  insertions  and  thereafter  until 
stopped."  The  defendant  attempted  to  show  that  the  agreement  was 
for  only  3  insertions  absolutely,  with  the  privilege  of  stopping  at  the 
third,  sixth,  ninth,  or  twelfth.  This,  clearly,  was  not  merely  seeking 
to  add  an  omitted  term  to  the  written  contract,  but  was  an  attempt 
to  vary  and  contradict  a  term  already  in  the  writing.  Even  where  a 
writing  is  so  incomplete  on  its  face  as  to  permit'  its  amplification  by 
parol  testimony,  it  is  never  permissible  to  contradict  the  writing  in 
any  of  its  terms.  Thomas  v.  Scutt,  127  N.  Y.  133,  37  N.  E.  961: 
House  V.  Walch,  144  N.  Y.  418,  39  N.  E.  327. 

The  respondent  urges  that  the  objections  of  the  plaintiffs  to  the 
reception  of  the  letters,  or  some  of  them,  were  not  sufficient,  because 
made  upon  the  general  ground  of  incompetency,  immateriality,  and 
irrelevancy.  If  any  objection  had  been  necessary,  this  was  sufficient. 
Holcombe  v.  Munson,  103  N.  Y.  682.  9  N.  E.  443.  It  may  be  ques- 
tioned whether,  in  view  of  the  directions  of  the  defendant  to  discon- 
tinue the  advertising,  the  plaintiffs  are  entitled  to  recover  the  full 
contract  price  upon  proof  that  they  printed  the  advertisement  for  the 
full  terms  fixed  by  the  agreement.  It  would  seem  to  have  been  their 
duty  to  discontinue  the  advertisement  when  ordered  to  do  so,  and 
to  sue  for  the  unliquidated  damages  resulting  from  the  breach  of  the 
contract.  But  this  point  was  not  raised  on  the  trial  just  had,  and  the 
plaintiffs  have  not  had  an  opportunity  to  meet  it. 

The  judgment  should  therefore  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  the  appellants  to  abide  the  event  All  concur. 
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WRAY  T.  inUiBR 
(Supreme  Court,  Appellate  Term.   January  21,  1910.) 

3.  BZZU  AND  NOTXS  (|  489*)— AonOKB—PUADIN OB— ISSUES. 

A  complaint  In  an  action  on  a  note  alleged  the  making  of  13ie  note  by 
defendant,  Its  delWery  to  the  payee  for  Talue.  Its  presoitment  for  pay- 
ment at  maturity,  Its  dishonor,  and  anbsequent  assignment  to  plaintiff. 
The  answer  admitted  the  signing  of  the  paper,  but  denied  all  other  mate- 
rial allegations  of  the  complaint,  and  set  up  as  a  defense  that  on  or  about 
the  date  of  the  note  defendant  entered  Into  an  agreement  with  the  payee, 
wherein  the  payee  agreed  to  procure  the  consents  of  property  owners  so 
that  a  liquor  license  might  be  obtained  on  premises  specified  on  behalf 
of  two  persons  named,  that  the  payee  did  not  get  enough  consents  so  that 
a  liquor  UcenBe  might  be  Issued  on  the  premises,  and  that  defendant  pro- 
cured the  balance  of  the  cQUB^ta  so  that  a  liquor  license  could  be  Issued. 
Held,  that  the  defense  did  not  add  anything  to  the  answer,  and  that  the 
Issue  was  simply  such  as  was  raised  by  the  denials. 

[Ed.  Note.—For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  U  ]587, 
1606,  leOl ;  DeCL  Dig.  |  480.*] 

2.  Bills  and  Notes  1S6*) — Neoottabxlitt— Tmz  Ween  Patable. 

A  not^  which  by  Its  terms  was  to  be  "payed  when  we.  get  It  from  the 
brewery  after  date,"  was  not  payable  within  a  determlnaUe  future  time, 
and  hence  was  not  a  negotiable  Itfirtrument,  within  N^tiabie  Instru- 
ments Law  (Consol.  Laws,  c.  38)  S  23,  providing  that  an  instrument  is 
payable  at  a  determinable  future  time  when  It  is  payable  at  a  Axed  period 
after  date,  or  s^ht,  or  on  or  before  a  fixed  or  determinable  future  time 
specified  therein,  or  on  or  at  a  fixed  time  after  the  occurrence  of  a  speci- 
fied event  which  is  certain  to  happen,  though  the  time  of  the  happening 
be  uncertain. 

[Ed.  Note.—For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  H  407-410; 
Dec.  Dig.  8  155.*] 

3.  Bills  and  Notes  (8  497*) — Actions— Burden  of  Peoof— Value. 

In  an  action  by  an  assignee  on  an  Instrument  for  the  payment  of  money 
whldi  Is  not  negotiable,  plaintiff  must  prove  that  value  was  given  for  It 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  H  1070, 
1077 ;  Dec.  Dig.  |  497*] 

4.  Bnxs  AND  Notes  <8  489*)— Issues  ahd  Pboof. 

Under  nn  answer  admitting  the  signing  of  the  paper  sued  on.  but  deny- 
ing all  other  material  allegations  of  the  complaint  which  alleged  deliv- 
ery to  the  payee  for  value,  presentment  for  payment  at  maturity,  dis- 
honor, and  subsequent  asslc^unmt  defendant  was  entitled  to  show  want 
of  ctmsldaatUm,  but  not  mlsr^nwentatlonB  by  the  payee  inducing  the 
inflfciTig  of  the  note. 

[Ed.  Note. — For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  H  1004, 
1605 ;  Dec.  Dig.  {  480.*] 

6.  Bills  and  Notes  ({  489*) — ^Actions— DEFEnsBS—PLEADiiro. 

In  an  action  on  a  nonnq^otlable  note  glvoi  for  services  in  securing  the' 
requisite  number  <^  consults  of  property  owners  to  the  Issuance  of  a  liq- 
uor license,  finding  a  location  for  the  saloon,  and  making  financial  arinuce- 
ments,  evidence  'that  some  of  the  signatures  were  fwged,  so  that  one  ndill- 
tlonal  consent  had  to  be  procured,  and  that  the  payee  warranted  the  con- 
sents to  be  genuine,  showed  only  a  partial  failure  of  cousfderatlon,  not 
admissible  under  a  general  deniaL 

[Ed.  Note.—For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  H  1008, 
1004,  1609;  Dec.  Dig.  {  489.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

•For  other  csns  mo  sun*  topic  A  |  mncBU  In  Doc.  A  Am.  Digs.  1907  to  data,  A  Rep'r  Indexet 
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Action  by  Charles  P.  Wray  against  Emil  B.  Miller.  Judgment  for 
defendant,  and  plaintiff  appeals.  Reversed. 
Argued  before  GIEGERICH,  DAYTON,  and  LEHMAN,  JJ. 

Frederick  Mellor,  for  appellant. 
Edward  I.  Herbst,  for  respondent. 

GIEGERICH,  J.  The  complaint  alleges  the  making  of  a  promis- 
sory note  by  the  defendant,  payable  to  the  order  of  one  Traynor,  its 
delivery  to  the  latter  for  value,  its  presentment  for  payment  at  maturi- 
ty, its  dishonor,  and  its  subsequent  assig^nment  by  Traynor  to  one  Bri- 
del,  and  by  him  to  the  plaintiff.  The  note  is  set  out  at  length  in  the 
complaint  and  is  in  the  following  form : 

"200.00/lOa  June  aOth.  1909. 

"Payed  wben  we  get  It  from  tbe  Brewery  after  date  I  promlae  to  pay  to  tbe 
order  of  T.  Traynor  two  hundred  00/100  dollars,  at  50B-S11  East  18th  St.  N. 

T.  a 

■  "Value  received.  EX  B.  UlUer." 

The  answer  admits  the  signing  of  this  paper,  but  denies  all  the  oth- 
er material  allegations  of  the  complaint.  It  also  includes  what  pur- 
ports to  be  a  defense  in  the  following  language : 

"That  oa  or  about  the  80th  day  of  June,  1908,  the  defendant  ent«%d  Into  an 
agreement  with  one  Thomas,  Traynor,  wherein  the  said  Traynor  agreed  with 
tbe  defendant  herein  to  procure  the  consents  of  property  owners,  so  tbat  a  liq- 
uor license  may  be  obtained  on  premises  southeast  comer  of  Pifty-Elgbth 
street,  and  Second  arenue  on  behalf  of  Foley  A  O'Sbaughnessy.  Tbat  tbe  said 
Thomas  .Traynor  did  not  get  enough  consents  so  that  a  U^wnr  license  may  be 
Issued  on  the  pruulses,  but  that  the  deCradanC  procored  the  balance  of  the  con- 
sents of  the  property  owners,  so  that  a  liquor  license  may  be  Issued  to  the 
above  Foley  ft  O'Sbaughnessy.** 

This  plea,  quite  as  remarkable  in  its  way  as  the  note  set  forth  in 
the  complaint,  did  not  add  anything  to  the  answer,  so  that  the  issue 
was  simply  such  as  was  raised  by  the  denials.  As  the  note  set  out  was 
not  made  payable  at  a  determinable  future  time  within  the  definition 
of  the  statute  (Negotiable  Instruments  Law  [Consol.  Laws,  c.  38]  § 
23),  it  was  not  a  negotiable  instrument,  and  consequently  it  was  a  part 
of  the  plaintiiFs  case  to  prove  that  value  was  given  for  it  (Deyo  v. 
Thompson,  53  App.  Div.  9,  65  N.  Y.  Supp.  459),  and  therefore,  under 
the  denials  contained  in  the  answer,  the  defendant  was  entitled  to  show 
want  of  consideration.  He  had  no  right,  however,  to  show  merely 
misrepresentations  on  the  part  of  the  payee  inducing  the  making  of 
tbe  note,  for  tills  was  matter  of  defense,  and  required  to  be  plead^  as 
such. 

It  is  not  clear  from  the  record  how  far  these  principles  were  applied 
upon  the  trial,  and  the  informalities  of  the  trial,  combined"  with  the 
obtuseness  of  most  of  tjie  witnesses,  make  it  a  task  of  very  great  dif- 
ficulty to  gather  from  the  record  a  clear  understanding  of  the  merits 
of  the  case.  We  think,  however,  that  it  was  sufficiently  shown  that 
Foley  &  O'Sbaughnessy,  strangers  to  the  action,  desiring  to  start  busi- 
ness as  liquor  dealers,  employed  Traynor  to  find  a  location  for  their 
proposed  saloon,  to  arrange  with,  a  brewery  to  advance  the  necessary 
money  to  start  the  business  and  to  procure  a  dealer  to  supply  die  fix- 
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tures.  Whether  or  not  he  also  undertook,  as  part  of  the  agreement, 
to  procure  the  necessary  consents  of  the  owners  of  property  in  the 
neighborhood  was  disputed.  At  any  rate,  Traynor  found  the  premises 
suitable  for  the  purpose,  and  they  were  rented  by  Foley  &  O'Shaugh- 
nessy.  |He  also  arranged  with  a  certain  brewery  to  advance  the  neces- 
sai^  money  on  mortgage,  and  further  made  an  arrangement  with  the 
de^dant  to  install  the  necessary  fixtures.  In  the  meantime  the  con- 
sents of  the  neighborii^  owners  had  been  sought  by  various  persons. 
Some  of  them  had  been  procured  by  Traynor,  and  a  paper  embody- 
ing all  the  consents  procured  by  all  parties  was  in  Traynor's  posses- 
sion. The  consents  of  nine  owners  of  neighboring  properties  were 
necessary,  and  the  paper  bore  14  signatures. 

Everything  being  ready  for  the  commencement  of  operations,  ex- 
cept the  excise  license,  Foley  &  Shaughnessy  asked  Traynor  for  the 
paper  containing  the  consents,  in  order  that  the  license  might  be  pro- 
cured. Traynor  refused  to  give  up  this  paper,  except  on  payment  of 
$200.  Whether  this  $200  was  demanded  as  payment  for  the  services 
which  Traynor  had  rendered,  aside  from  procuring  the  consents,  or 
whether  it  was  demanded  as  compensation  for  his  services  in  procur- 
ing such  consents,  was  the  point  chiefly  litigated  on  the  trial.  The  de- 
fendant was  present  at  the  time,  and  Foley  &  O' Shaughnessy,  not  hav- 
ing the  money  necessary  to  meet  Traynor's  demand,  requested  the  de- 
fendant to  advance  it.  The  defendant  offered  to  secure  the  pa^yment 
to  Traynor  by  executing  the  note  which  is  the  basis  of  the  action,  at 
the  same  time  taking  the  note  of  Foley  &  O'Shaughnessy  for  a  like 
amount.  This  was  accordingly  done. 

The  defendant  and  his  son  insisted,  in  their  testimony,  that  the  $200 
was  demanded  by  Traynor  solely  as  pa3anent  for  the  consents,  and 
that  the  defendant  gave  his  note  solely  for  that  purpose,  and  only  up- 
on Traynor's  assurance  that  the  consents  were  "all  right."  This  was 
denied  by  Traynor,  It  turned  out  subsequently  that  some  of  the  sig- 
natures to  the  consents  were  foiled,  and  that  the  bonding  con:q>any 
rejected  all  but  eight  of  them,  thus  rendering  it  necessary  to  procure 
one  additional  consent  at  an  expense  of  $100,  which  was  paid  by  the 
defendant,  but  for  which  Foley  &  O'Shaughnessy  afterwards  gave 
thefr  note.  I  think  the  weight  of  the  testimony  clearly  was  that  Tray- 
nor's demand  included  compensation  for  services  other  than  in  pro- 
curing consents,  whether  or  not  it  also  included  the  last-named  serv- 
ices. Assuming  that  Traynor  did  undertake  to  procure  the  consents, 
as  well  as  to  perform  the  other  services,  and  that  his  demand  for  $200 
included  all  services  rendered  or  agreed  to  be  rendered,  the  fact  that 
some  of  the  signatures  turned  out  to  be  forged,  so  that  one  additional 
consent  had  to  be  procured,  amounted  only  to  a  partiad  failure  of  the 
consideration,  and  should  have  been  pleaded  as  such.  It  was  not  ad- 
missible under  the  ^neral  denial,  and  could  not  justify  the  defend- 
ant in  repudiating  his  obligation  in  toto.  2  Abb.  Tr.  Brief  on  Plead- 
ing (2d  Ed.)  p.  1381,  §  148 ;  Rogers  v.  Polytechnic  Institute,  87  App. 
Div.  81,  84  N.  Y.  Svipp.  12.  Or,  if  Traynor  warranted  the  consents 
to  be  genuine,  the  fact  should  have  been  pleaded,  and  the  breadi  of 
tiie  warranty  set  up  as  a  counterclaim.  It  is  to  be  noted,  too,  that  no 
proof  was  given  fhat  any. signature  amongst  the  purported  consents 
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was  forged,  except  one.  As  to  the  others  it  was  merely  proved  that 
the  bonding  company  refused  to  accept  them,  but  whether  with  or 
without  just  cause  was  not  established. 

I  think,  up(»i  the  whole  case,  that  a  new  trial  should  be  ordeqed,  up- 
on which  it  may  be  hoped  that  the  pleadings  will  clearly  indicate  the 
issues  to  be  tried  and  the  record  present  a  more  intelligible  narrative. 

The  judgment  should  therefore  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event. 

I^EHMAN,  J.,  concurs.   DAYTON,  J.,  concurs  in  result 


SILVERMAN  t.  EATZ  et  a1. 
(Sapreme  Oourt,  Aj^llate  Term.  January  21,  1910.) 

1.  UBUBT  ^  06*) — ^BOETITB  OF  AOIHT. 

That  the  iMider'e  agent  exacted  a  bonus  from  the  borrower  does  oat 
render  the  transaction  naurioiifl,  where  the  lender  received  do  iiart  of  tM 
boDQB  and  had  no.  knowtedse  of  sndi  naction. 

{Ed.  Not&— For  other  cases,  see  Umry,  Cent  Dig.  H  m-127;  Dec. 
Dig.  S  56.*] 

2.  UaCTBT  (j  113*)— BJVIDKMCE— PbESUMPTIOKB— BUBDEN  OF  PBOOF. 

The  taking  of  osary  cannot  be  presumed,  but  the  burden  of  establiahlng 
It  Is  on  the  borrower. 
[Ed.  Note.— For  other  cases,  see  Usury.  Cent.  Dig.  H  S06-323;  Dec  Dig- 

I  iia*] 

3.  UsuBT  (I  117*) — BhriDEigcE— SurnoiBHCT  of  Evidence. 

Ubury  Is  not  establtshed,  where  the  evidence  to  as  constetent  with  Iti 
absence  as  with  Its  presence. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent  Dig.  H  328-840;  Dec 
Dig.  I  117.*] 

Dayttm,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  David  Silverman  against  Alexander  Katz  and  another. 
Defendants  had  judgment,  and  plaintiff  appeals.  Reversed. 
Argued  before  GIEGERICH,  DAYTON,  and  LEHMAN,  JJ. 

Julius  H.  Zieser,  for  appellant. 
Joseph  A.  Whitchorn,  for  respondents. 

GIEGERICH,  J.  The  action  is  on  two  promissory  notes  for  $75 
each,  made  by  ^e  defendant  Alexander  Katz  to  tlie  order  of  Jacob 
Katz,  and  indorsed  by  the  latter  and  one  Nathan  Finkelstein.  The  de- 
fense was  usur)r. 

It  appears,  without  contradiction,  that  one  Julius  H.  Zieser,  the  at- 
torney who  represented  the  plaintiff  in  the  transaction,  exacted  and  re- 
ceived $25  as  a  condition  of  the  loan  of  $150,  for  which  the  two  prom- 
issory notes  in  suit  were  given ;  but  there  is  no  evidence  in  the  record 
which  justifies  an  inference  that  the  plaintiff  received  any  part  of  the 
sum  so  exacted,  or  knew  of  or  assented  to  its  exaction.   The  plaintiff 
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positively  denied  that  he  either  received  any  part  of  said  sum  or  tliat 
lie  had  any  knowledge  that  his  attorney  took  the  same,  and  under  the 
circumstances  there  was  no  warrant  for  the  trial  justice's  finding,  as 
we  must  assume,  from  the  judgment  in  favor  of  the  defendants,  that 
he  by  acquiescence  was  a  party  to  the  usurious  transaction.  The  plain- 
tiff also  denied  that  he  caused  to  be  inserted  in  a  Hebrew  newspaper 
an  advertisement,  which  the  defendant  Jacob  Katz  testified  was  to  the 
effect  that  Mr.  Zieser,  the  attorney  in  question,  loaned  money  at  the 
rate  of  6  per  cent,  per  annum,  and  through  medium  of  which  he  be- 
came aajuainted  with  Mr.  Zieser,  who  introduced  him  to  the  plaintiff. 

Mr.  Zieser  admitted  that  he  caused  sudi  advertisement  to  be  insert- 
ed in  the  newspapers  in  question,  because,  as  stated  by  him,  he,  at  the 
time  in  question,  had  clients  who  offered  to  loan  money,  and  that  in 
this  particular  case  he  introduced  the  defendant  Jacob  Katz  to  the 
plaintiff.  A  check  for  $150,  the  face  amount  of  the  two  notes  in  con- 
troversy, was  left  by  the  plaintiff  with  Mr.  Zieser,  to  be  delivered  when 
arrangements  for  the  loan  were  perfected.  The  check  was  delivered 
by  him  to  the  defendant  Alexander  Katz  in  exchange  for  the  notes, 
and  the  check  was  cashed  in  the  presence  of  Mr.  Zieser,  who  in  fur- 
therance of  his  previously  declared  intention  to  do  so  retained  $SS 
out  of  the  $150  so  received  from  the  proceeds  of  the  check. 

The  plaintiff  was  not  present  upon  any  of  these  occasions,  and  there 
is  no  proof  whatever  that  he  knew  that  such  sum  was  exacted  by  his 
attorney.  It  was  incumbent  upon  the  defendants  to  show  that  the 
attorney  retained  said  sum  of  $25  with  the  knowledge  and  consent  of 
the  plamtiff.  The  mere  fact  that  the  attorney  exacted  and  retained 
said  sum  is  not  sufficient.  Stillman  v.  Northrup,  109  N.  Y.  473,  477, 
17  N.  E.  379 ;  BUven  v.  Lydecker,  55  Hun,  171,  172,  7  N.  Y.  Supp. 
867.  Usury  cannot  be  presumed,  but  the  burden  of  establishing  it  was 
upon  the  defendants.  Stillman  v.  Northrup,  supra ;  Ferguson  v.  Bien. 
47  Misc.  Rep.  618,  619,  94  N.  Y.  Supp.  459;  Cameron  v.  Fraser,  48 
Misc.  Rep.  8,  10,  94  N.  Y.  Supp.  1058.  As  was  said  in  Stillman  v. 
Northrup,  supra,  at  page  478  of  109  N.  Y.,  and  page  380  of  17  N.  E. : 

"The  defense  of  usury,  Involving  crime  and  forfeiture,  cannot  t)e  established 
hy  mere  surmise  and  conjecture,  or  by  inferences  entirely  uncertain.  If,  upon 
The  whole  case,  the  evidence  Is  Just  as  consistent  with  the  absence  as  with  the 
presence  of  usury,  then  the  party  alleging  the  usury  has  failed;  and  so  It  has 
been  repeatedly  held." 

Tested  by  these  rules,  it  is  manifest  that  the  defendants  did  not  sus- 
tain the  burden  of  proving  usury,  which,  as  seen,  it  was  incumboit 
upon  them  to  do. 

The  judgment  should  therefore  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  the  appellant  to  abide  the  event 

LEHMAN,  J.  (concurring).  The  defendant's  story  of  the  transac- 
tion is  so  confused  by  his  indiscriminate  use  of  the  pronoun  "he"  to 
describe  the  plaintiff  and  also  the  plaintiff's  attorney  that  it  does  not 
clearly  appear  whether  or  not  he  claims  that  the  plaintiff  was  present 
and  cc^izant  of  the  alleged  usurious  transaction.  Moreover,  the  at- 
torney to  whom  the  bonus  was  paid  was  apparently  not  only  the  plain- 
tiff's attorney,  but  the  broker  employed  by  the  defendant  to  procure 
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the  loan.  The  bonus  may  well  have  been  in  payment  of  his  services. 
The  defendant  must  show,  either  by  direct  evidence  or  by  convincing 
circumstantial  evidence,  that  the  bonus  was  not  paid  to  the  attorney 
for  services  rendered  to  the  defendant  as  broker,  but  that  it  was  ex- 
acted by  and  paid  to  the  attorney,  acting^  as  agent  for  the  plaintiff^  and 
that  the  plaintiff  either  shared  in  the  bonus,  or  knew  of  and  consented 
to  its  exaction  by  his  agent.  Stillman  v.  Northrup,  109  N.  Y.  473,  478, 
17  N.  E.  379.  I  find  no  such  evidence  in  this  case. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  af^llant  to  abide  the  event. 

DAYTON,  J.  (dissenting).  Action  to  recover  on  two  promissory 
notes,  made  by  Alexander  Katz  to  the  order  of  the  Fortuna  Extract 
&  Color  Works — J^cob  Katz — with  interest,  $76,  each,  indorsed  by 
Alexander  Katz,  The  Fortuna  Extract  &  Color  Works,  by  rubber 
stamp,  Jacob  Katz,  and  Nathan  Finkelstein.  Defendants  appeared, 
and  the  parties  without  objection  proceeded  to  trial  upon  an  answer, 
verified  by  the  defendant  Finkelstein,  setting  up  usury.  Judgment 
was  rendered  for  defendants.   Plaintiff  appe^s. 

The  attorney  of  record  for  plaintiff  also  acted  for  him  in  making 
this  loan,  but  testified  that  he  acted  as  broker,  and  received  for  his 
services  "about"  $10  from  Jacob  Katz,  who  came  to  Mr.  Zieser  throup^h 
an  advertisement  in  a  Hebrew  newspaper.  Mr.  Zieser,  to  emphasize 
his  status,  testified  positively  that  he  was  not  plaintiff's  agent  in  this 
transaction,  and  that  he  was  looking  out  for  his  (Ziirser's)  own  inter- 
est. Jacob  Katz  was  in  financial  stress.  Mr.  Zieser  demanded  a  bonus 
of  $25.   This  was  resisted  by  Katz  and  Finkelstein,  the  latter  saying : 

"I  told  Mr.  Zieser  that  the  amount  chai^^,  $30,  for  Interest,  was  too  much, 
and  he  told  me  I  would  get  |5  out  of  It,  and  $25  goes  to  the  man  who  gave  the 
money." 

Silverman  said  that  Zieser  was  his  attorney  in  the  matter  of  these 
notes,  which  were  dated  January  S6,  1909.  Zieser  insisted  upon  the 
indorsements  of  Alexander  Katz  and  Finkelstein.  This  evidently 
consumed  time,  for  not  until  February  4,  1909,  did  plaintiff  take  the 
notes,  and  give  Jacob  Katz  his  (plamtiff's)  dieck  for  $150  to  the 
order  of  the  payee.  On  that  day,  according  to  Jacob  Katz's  testi- 
mony, he  went  with  plaintiff  to  the  Bowery  Bank,  where  plaintiff 
identified  him,  whereupon  the  check  was  cashed,  and  plaintiff  received 
the  $25.   Silverman  was  asked : 

*'lm't  a  fact  that  yon  went  along  to  the  bank,  and  that  the  money  was 
drawn  In  your  presence,  and  $25  cash  was  returned  to  you  out  of  the  pro- 
ceeds of  this  check?  A.  No,  sir;  he  asked  me  I  should  indorse  tiie  chedc  on 
tbe  sld^  80  he  could  get  the  cash,  which  I  did.** 

The  check  shows  it  was  not  deposited  bv  Katz,  and,  though  it 
bears  the  identification  and  indorsement  of  Silverman,  the  probability 
is  that  he  went  to  the  bank  and  got  the  $25,  which  he  could  not  have 
collected  otherwise.  Furthermore,  Zieser  is  contradicted  by  Silver- 
man on  the  '^broker"  theory.  Zieser  does  not  state  when  or  where 
"about  $10"  was  paid  to  him  by  Katz.  This  is  significant,  for  two 
reasons:  First,  he  knew  Katz  was  without  funds;  second,  there  is 
no  evidence  even  tending  to  show  that  Katz  and  Zieser  met  after  the 
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check  and  notes  were  delivered.  If  he  obtained  "about  $10/'  Silver^ 
man,  his  client,  was  doubtless  the  donor  out  of  the  $35.  Usury  is 
not  usually  expressly  stipulated.  The  usurer  attempts  sinuous  ways 
to  evade  the  law.  The  trial  court  had  these  witnesses  before  him, 
and  was  justified  in  holding  that  defendants  sustained  the  burden  of 
proof. 

The  judgment  should  be  affirmed,  with  costs. 


In  re  JOSEPH. 

(Supreme  Court,  Appellate  DlTlalon,  Firat  Department   December  31,  1900.) 

Attdbnet  and  Client  (S  42*) — Dissabubkt  or  Aitosnkt. 

An  attorney  acting  for  a  client  who  had  lent  money  to  a  firm,  when  he 
learned  that  bankruptcy  proceedings  were  Inevitable,  obtained  control  of 
the  merchandise  belonging  to  the  firm,  in  fraud  of  the  creditor^,  and  se- 
cured for  his  client  a  preference  in  violation  of  the  bankruptcy  law,  by 
a  bill  of  sale  of  the  goods  from  one  of  the  partners  tinder  which  be  se- 
creted the  goods  BO  that  the  trustee  In  bankruptcy  could  not  follow  them, 
and,  to  cover  ,up  bis  actiont,  was  guilty  of  perjury  and  anbomation  of  per- 
jury on  a  hearing  before  a  special  commissioner,  and  also  testified  falsely 
before  the  referee  In  proceedings  to  disbar  him.  Held,  that  he  was  guilty 
of  nnprofesdonal  conduct,  warranting  disbarment 

[Ed.  Note.— For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  |  64 ; 
Dec.  Dig.  I  42.*] 

Proceedings  to  disbar  Abraham  A.  Joseph,  an  attorney.  Applica- 
tion granted. 

See,  also,  IZS  App.  Div.  544,  109  N.  Y.  Supp.  1018;  125  App. 
Div.  941,  109  N.  Y.  Supp.  1134. 

Ar^ed  before  PATTERSON,  P.  J.,  and  INGRAHAM,  MC- 
LAUGHLIN, LAUGHLIN,  and  CLARKE,  JJ. 

Abram  L  Elkus,  for  petitioner. 
Abraham  A.  Joseph,  in  pro.  per. 

PER  CURIAM.  The  association  of  the  bar  of  the  city  of  New 
York  presented  charges  against  the  respondent  which  were  referred 
to  a  referee  who  has  submitted  his  report.  The  referee  in  a  very 
careful  report  has  stated  the  evidence  taken  before  him  in  relation  to 
these  charges,  but  a  short  statement  of  the  facts  as  proved  before  the 
referee  will  be  necessary  in  determining  this  proceeding. 

In  January,  1904,  the  respondent  seems  to  have  been  acting  for  one 
Rosie  Kom,  wife  of  Tobias  Korn,  who  made  a  loan  to  the  firm  of 
Gilroy  &  Bloomfield ;  the  respondent  advising  as  to  the  method  of 
securing  that  loan.  He  recommended  an  assignment  of  certain  out- 
standing accounts  which  he  drew  and  which  were  executed  by  the 
parties.  This  transaction  was  in  January,  1904,  and  it  subsequently 
appeared  that  some  of  these  accounts  had  already  been  assigned  to 
banks  or  others  as  security,  and  that  some  of  them  were  fictitious^ 
Joseph,  however,  advised  Tobias  Kom,  who  acted  for  his  wife,  to 
remain  quiet,  but  to  have  assignments  made  of  new  accounts,  and 
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in  that  manner  reduce  the  indebtedness,  and  this  advice  was  followed 
and  the  indebtedness  reduced  to  about  $5,600.  One  Fdnman,  as  a 
friend  of  the  Koms,  entered  into  the  employ  of  Gilroy  &  Bloomfield. 
In  March  Feinman  had  a  quarrel  with  Bloomfield  and  Gilroy,  and 
on  the  evening  of  March  10th  Tobias  Kom  called  on  the  respondent. 
Gilroy  wished  to  secure  Mrs.  Korn  for  the  balance  due  her,  and  re- 
spondent prepared  a  bill  of  sale  from  Gilroy  &  Bloomfield  to  Mrs. 
Kom,  which  as  finally  produced  by  respondent,  purported  to  trans- 
fer the  entire  stock  of  merchandise  in  possession  of  the  firm.  This 
was  s^ed  in  the  firm  name  of  Gilroy.  There  was  a  question  as  to 
whether  this  bill  of  sale  was  not  subsequent  to  its  execution  altered 
by  the  respondent  so  as  to  include  other  goods  than  those  originally 
transferred.  On  the  next  morning,  Marcm  12th,  the  respondent  was 
early  in  consultation  with  Korn  and  Gilroy  and  was  informed  that 
creditors  were  moving  against  the  firm  and  that  Bloomfield  had  com- 
menced an  action  for  a  dissolution  of  the  partnership  and  had 
served  the  summons  and  complaint  with  a  notice  of  motion  for  the 
appointment  of  a  receiver.  The  papers  in  this  action  were  delivered 
to  the  respondent.  The  respondent,  fearing  a  petition  in  bankruptcy, 
sent  his  derk  to  the  United  States  INstrict  Court  to  see  if  one  was 
filed.  None  having  been  filed,  respon<ient  instructed  Kom  to  go 
ahead  and  remove  the  merchandise  under  this  bill  of  sale.  Joseph 
recommended  that  these  goods  be  sent  to  one  Altachul,  who  is  what  is 
called  a  "sponger,"  and  on  the  same  day  this  merchandise  was  taken 
away  and  delivered  to  the  sponger. 

On  Monday,  March  21,  1904,  a  petition  in  bankruptcy  was  filed  in 
the  United  States  District  Court  and  an  order  was  made  appointing  a 
receiver.  When  the  receiver  reached  the  place  of  business  of  tiiis 
firm  about  11  o'clock  Monday  morning,  he  found  that  substantially 
all  the  merchandise  had  disappeared  whereupon  proceedings  were  tak- 
en to  examine  the  parties  to  the  bankmptcy  proceedings  including 
the  respondent,  before  a  special  commissioner,  and  the  parties  on  this 
examination  apparently  successfully  concealed  the  disposition  that 
had  been  made  of  this  merchandise.  In  the  meantime,  on  an  order 
signed  by  Gilroy,  one  of  the  partners,  the  sponger  had  delivered  the 
goods  to  an  unknown  and  unidentified  truckman,  with  whom  was  a 
perscm  who  appeared  to  be  a  derk,  who  has  also  been  unidentified. 
There  is  evidence  that  the  respondent  procured  this  order  from  Gil- 
roy, and  that  he  thereby  secured  the  possession  of  this  property.  Sub- 
sequently an  action  was  brought  by  the  trustee  in  bankruptcy  against 
Gilroy  and  the  respondent  to  recover  the  sum  of  $5,750  for  money 
and  the  value  of  merchandise  alleged  to  belong  to  the  bankrupt  es- 
tate and  to  have  been  transferred  to  respondent.  This  action  was  tried 
in  the  United  States  Circuit  Court  and  resulted  in  a  judgment  against 
the  defendant  Gilroy  and  the  respondent  Joseph,  for  the  sum  of  $3,- 
'250,  with  interest  and  costs.  While  this  action  was  pending,  proceed- 
ings were  instituted  in  the  United  States  District  Court  to  disbar  the 
respondent  which  resulted  in  an  order  striking  his  name  from  the 
roll  of  attorneys  in  that  court,  and  a  similar  ordter  was  made  by  the 
United  States  Circuit  Court.  Upon  the  demand  of  the  respondent  he 
was  allowed  in  this  proceeding  to  retry  the  question  determined  by 
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this  judgment  and  the  orders  disbarring  him  before  the  referee,  and 
ihe  evidence  is  now  before  us. 

The  case  has  been  treated  by  the  referee  as  though  this  was  an  orig- 
inal proceeding  in  which  the  questions  in  relation  to  these  charges  had 
not  been  before  determined,  and  for  the  purpose  of  determining  this 
application  such  evidence  will  be  so  considered.  We  will  not  attempt 
to  restate  the  testimony.  We  are  convinced  that  the  respondent,  as 
soon  as  he  ascertained  that  this  firm  was  unable  to  go  on  with  its 
business,  and  that  bankruptcy  proceedings  were  inevitable,  obtained 
control  of  substantially  all  the  merchandise  belonging  to  the  insolvent 
firm  in  fraud  of  the  creditors  and  to  secure  for  one  creditor  a  pref- 
erence in  violation  of  the  bankrupt  law.  To  accomplish  this  he  re- 
sorted to  means  which  were  entirely  unjustifiable  and  succeeded  in 
causing  this  property  to  disappear  so  that  it  was  lost  to  the  creditors 
of  the  firm.  To  cover  up  this  action  he  was  guilty  of  perjury  and 
subornation  of  perjury,  and  on  the  hearing  before  the  referee  he 
renewed  his  offense  by  testifying  falsely  in  many  particulars.  It  is 
no  excuse  for  the  respondent  that  the  advice  to  obtain  this  merchan- 
dise so  as  to  create  a  preference  in  violation  of  the  bankrupt  law 
would  not  of  itself  be  serious  professional  misconduct;  but  such  ad- 
vice, followed  up  by  the  disposition  of  the  merchandise  so  that  it 
actually  disappears  without  leaving  any  trace  by  which  the  trustee  in 
bankruptcy  could  follow  it,  thus  placing  it  out  of  the  power  of  the 
trustee  to  raise  the  question  as  to  whether  the  merchandise  should  go 
to  the  general  creditors  or  be  retained  by  the  preferred  creditor,  is 
certainly  not  such  conduct  as  will  meet  with  the  approval  of  this 
court.  The  property  of  this  bankrupt  firm  belonged  to  its  creditors, 
of  which  fact  the  respondent  must  be  assumed  to  have  had  knowledge. 
It  was  certainly  no  pant  of  his  professional  obligation  to  his  client 
to  take  part  in  a  scheme  to  so  dispose  of  the  property  of  the  bank- 
rupt firm  as  to  put  it  out  of  the  power  of  the  tru.stee  in  bankruptcy  to 
recover  the  property  applicable  to  the  claims  of  its  creditors.  The 
respondent  was  examined  as  a  witness  in  the  proceedings  in  bank- 
ruptCT  against  the  insolvent  firm.  It  is  apparent  from  the  evidence 
that  ne  gave  the  advice  and  conducted  the  proceedings  in  relaticm  to 
the  disposition  of  this  property  for  the  express  purpose  of  making  it 
impossible  for  the  trustee  in  bankruptcy  to  secure  the  property  for 
the  benefit  of  the  creditors.  His  whole  conduct  in  relation  to  it  was 
a  violation  of  his  professional  obligations,  and  no  devotion  to  the 
interests  of  his  client  can  justify  him  in  advising  and  engineering  such 
a  scheme. 

There  is  also  the  charge  that  the  respondent  materially  altered  the 
bill  of  sale  frcwn  Gilroy  to  Mrs.  Kom  after  it  was  executed,  and  by 
virtue  of  this  altered  instrument  succeeded  in  getting  into  his  pos- 
5e<5ion  a  large  amount  of  merchandise  for  which  he  has  failed  to 
account.  The  referee  has  characterized  the  testimony  upon  which 
this  charge  is  sought  to  be  sustained  as  unsatisfactory,  and,  as  is  gen- 
erally the  case,  those  who  enter  into  such  a  scheme  are  not  of  a  char- 
acter that  makes  their  testimony  reliable;  but  the  respondent  vol- 
untarily connected  himself,  with  these  people  and  quite  clearly  joined 
with  them  in  an  attempt  to  defraud  the  creditors  of  this  bankrupt 
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firm.  The  fact  that  the  respondent,  having  in  his  possession  this  bill 
of  sale  which  he  here  seeks  to  justify,  did  not  produce  it  for  months 
after  the  receiver  in  bankruptcy  had  been  appointed,  although  there 
had  been  various  proceedings  in  the  bankruptcy  court  to  discover  the 
whereabouts  of  this  property  of  the  bankrupts  or  to  account  for  its 
disposition;  the  fact  that  he  certainly  had  knowledge  of  the  removal 
of  all  this  merchandise  from  the  bankrupt's  place  of  business  to  the 
sponger's;  and  having  engineered  the  scheme  to  this  extent — ^it  is 
hardly  supposable  that  he  had  no  knowledge  of  the  subsequent  (fis- 
position  of  the  property.  The  respondent's  explanation  of  all  of  these 
transactions  is  most  unsatisfactory. 

In  addition  to  this,  the  referee  has  found,  upon  testimcmy  whidi 
clearly  sustains  the  finding,  that  the  respondent  deliberately  testified 
falsely  when  he  was  examined  before  Commissioner  Alexander  on 
March  24,  1904.  The  respondent  does  not  dispute  that  some  of  his 
testimony  before  the  commissioner  was  false,  but  seeks  to  excuse  it; 
but  no  one  can  read  the  testimony  given  by  the  respondent  before 
this  commissioner  and  read  his  own  testimony  given  upon  this  ex- 
amination before  the  referee  without  being  satisfied  that  the  respond- 
ent deliberately  testified  falsely  to  hide  the  disposition  of  the  money 
and  property  of  the*  bankrupt  firm,  and  that  his  whole  object  in  that 
examination  was  to  conceal  this  disposition  of  the  merchandise,  in- 
stead of  making  a  frank  disclosure  of  the  facts  in  relation  to  it.  Thus 
we  think  this  testimony  conclusively  convicts  the  respondent  of  fraud 
and  perjury  and  requires  that  he  should  be  disbarred. 

The  application  is  therefore  granted. 


(06  Ml8C.  B«p.  97.) 

OAKES  MFO.  CO.  t.  CITY  OF  NEW  YORK. 

(Supreme  Court,  Special  Term,  Queens  County.   Noveml>er,  1909.) 

1.  Watebb  akd  Watu  Coubses     201*) — ^Pubuq  Watkb  Sufflt— Acnon  bt 

CmzEiT. 

That  a  city  falls  to  provide  a  pure  and  wholesome  supply  of  water  un- 
der the  duty  Imposed  upon  It  for  the  general  convenience  of  the  public 
gives  no  right  of  action  by  a  citizen  to  compel  its  performance. 

[Ed.  Note.— For  other  cases,  see  Waters  and  Water  Courses,  Dec  Dig. 
i  201.»] 

2.  Waters  and  Wateb  CousaES  (S  201*)— Public  Watkb  Bupplt. 

Where  a  city  supplies  water  which  Is  not  at»o1utely  pure,  no  action  can 
be  brought  against  It  by  a  citizen  to  compel  It  to  furnish  pure  water ;  he 
having  no  grievance  other  than  that  borne  by  the  rest  of  the  community. 

[FA.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Dec.  Dig. 
8  201.*] 

Action  by  the  Oakes  Manufacturing  Company  against  the  City  of 
New  York  to  compel  it  to  furnish  defendant  with  a  pure  supply  of 
water.   Complaint  dismissed. 

McCabe,  Davis  &  Kernan  (John  D.  Keman  and  Ambrose  F.  Mc- 
Cabe,  of  counsel),  for  plaintiff. 

Francis  K.  Pendleton,  Corp.  Counsel  (Edward  S.  Malone  and  Henry 
S.  Johnston,  of  counsel),  for  defendant. 

"For  oUmt  oum  sm  hum  tople  ft  |  kdicbbb  la  Dm.  ft  Am.  Diss.  1907  to  data,  ft  Rop'r  lodsm. 
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MAREAN,  J.  An  entire  omission  of  the  duty  to  provide  a  pure  and 
wholesome  water  supply,  imposed  upon  a  city  for  the  general  con- 
venience of  the  local  public,  gives  rise  to  no  ri^ht  of  action  in  the 
citizen  to  compel  its  performance,  unless  such  action  is  g^ven  by  stat- 
ute expressly  or  by  necessary  implication.  It  would  be  intolerable  if 
-every  citizen,  just  because  he  has  not  enjoyed  the  a)ntemplated  ad- 
vant^es  of  such  water  supply,  could  sue  the  city  for  damages  or  to 
compel  performance  of  the  duty.  The  situation  is  logically  the  same 
if,  instead  of  being  entirely  neglected,  the  duty  has  been  performed 
after  some  imperfect  fashion  which  falls  short  of  what  the  statute 
contemplates.  In  the  latter  case,  which  the  plaintiff  claims  to  be  the 
case  at  bar,  there  is  a  second  and  unanswerable  objection  to  an  action 
not  only  by  a  citizen,  but  even  fay  the  Attorney  General,  to  compel 
performance  of  the  duty  on  what  may  seem  to  the  court  to  be  correct 
lines.  It  is  plain  that  in  the  execution  of  a  scheme  of  water  supply 
there  is  ample  room  at  every  step  for  dioice  and  selection  which  within 
certain  limits  cannot  be  controlled  by  the  courts.  The  function  is 
■quasi  judicial,  with  no  provision  for  review. 

Of  course,  departure  from  what  the  statute  contemplates  may  be 
of  such  a  character  as  to  fall  outside  the  limits  of  any  possible  honest 
choice  and  selection ;  for  example,  had  the  water  supplies  in  this  case 
been  polluted  by  ^hoid  or  tuberculosis  germs  or  impregnated  by 
some  grave  minenu  poison  so  as  to  menace  the  public  health.  Such 
cases  must  be  disposed  of  when  they  arise.  This  case  presents  no  such 
features.  The  water  supplied,  while  not  absolutely  pure,  is  not  so  far 
from  absolute  purity  as  to  be  outside  the  limits  of  possible  honest 
choice  and  selection.  There  is  no  absolutely  pure  water  obtainable 
from  natural  sources. 

The  action  cannot  be  maintained,  first, '  because  the  city  cannot  in 
the  respect  complained  of  be  reviewed  and  controlled  by  the  courts; 
and,  second,  because  a  citizen,  having  no  grievance  except  that  he  with 
the  rest  of  the  community  has  not  enjoyed  the  affirmative  convenience 
of  a  more  nearly  pure  water  supply,  is  not  authorized  to  invc^e  the 
remedial  action  of  the  court. 

The  function  of  the  city  in  the  matter  of  water  supply  is  undoubted- 
ly governmental.  It  acts  as  a  governmental  agent.  But,  under  every 
governmental  agent  and  under  every  public  official,  there  is  the  indi- 
vidual person  or  corporation  who,  going  about  its  governmental  duties, 
is  under  the  same  obligation  to  avoid  injury  to  others  by  either  negli- 
gent or  willful  invasion  of  their  rights  as  though  acting  about  its  per- 
sonal or  corporate  affairs.  A  violation  of  that  duty  involves  individual 
or  corporate  liability  to  the  citizen  whose  rights  have  been  invaded. 
A  certain  class  of  actions  which  have  been  maintained  will  be  found  to 
rest  upon  the  wrongful  or  negligent  invasion  by  the  official  or  govern- 
mental agent  of  other  rights  than  the  mere  right  to  have  the  official  or 
governmental  duty  performed.  One  who  has  merely  not  enjoyed 
the  conveniences  of  a  perfect  performance  of  public  duty  has  no  ac- 
tion, either  for  damages  or  equitable  relief,  uiuess  conferred  by  stat- 
ute, expressly  or  by  necessary  implication. 

The  plaintiff  maintains  its  action,  if  at  all,  on  its  own  grievance; 
and,  being  a  corporation,  it  has  no  domestic  uses  for  water.   Its  only 
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grievance  is  that  the  water  is  not  fit  for  its  very  peculiar  and  unomi- 
mon  uses,  in  the  manufacture  of  logwood  extracts,  nor  for  steam  boiler 
use.  It  will  also  be  noted  that  the  only  impurity  alleged  consists  in 
the  presence  of  chlorine.  There  is  no  charge  of  lime  and  magnesia. 
Even  if  plaintiff  had  a  standing  to  maintain  an  action  for  redress  of 
some  sort,  the  installation  and  maintenance  of  a  water  supply  is  I 
think  too  complex  an  affair  to  be  undertaken  by  the  court.  It  was  con- 
ceded on  the  trial  that  this  is  not  a  taxpayer's  action,  and  must  be 
maintained,  if  at  all,  by  virtue  of  the  unwritten  law. 

I  heard  this  case  to  a  point  at  which  the  plaintiff  declared  his 
proof  complete  as  to  the  character  of  the  water  and  the  consequences 
of  its  use,  and  thereupon  I  dismissed  it,  assuming  the  facts  appearing 
by  the  evidence  to  be  true,  and  the  facts  in  other  respects  to  be  as  al- 
leged in  the  complaint.  The  dismissal  is,  of  course,  not  upon  the 
merits,  and  has  only  the  effect  of  the  ordinary  dismissal  on  the  plead- 
ings. No  findings  of  fact  should  be  made.  It  should  only  be  found 
that  the  facts  proved,  together  with  the  other  facts  as  stated  in  the 
complaint,  do  not  constitute  a  cause  of  action;  and  the  conclusion  of 
law  will  be  that  the  complaint  be  dismissed. 

Complaint  dismissed. 


In  re  JOHNSON  AVE.  IN  CITT  OF  NEW  TORK. 
(Supreme  Court,  Appellate  Division.  First  Department   December  31,  1909.) 

EifiNENT  Doiuin  ({  149*) — Coupenbation— An ount— Dedication. 

After  commencement  of  condemnation  proceedings  for  land  for  a  street, 
and  after  substantial  awards  made  therefor,  but  before  the  filing  of  the 
report  and  confirmation,  the  owners  of  land,  Including  part  of  the  land 
being  condemned,  b^an  a  suit  for  partltltm,  in  the  course  of  which  a  par- 
tition map  was  made  and  filed,  showing  the  property  as  divided  into  lots 
.  fronting  and  abutting  on  said  street,  and  said  street  was  not  indicated  aa 
a  part  of  the  property  to  be  partitioned,  and  was  not  partitioned,  bat  the 
title,  so  far  as  not  already  acquired  by  the  city,  was  retained  In  the  own- 
ers in  common.  Fart  of  the  land  was  actually  partitioned  among  the 
owners  by  a  partition  deed,  and  the  remainder  sold  by  a  referee,  who 
gave  deeds,  the  partition  deed  and  the  referee's  deeds  recognizing  the 
street,  and  using  It  as  a  boundary,  field,  that  there  was  a  grant  of  ease- 
ments for  the  use  of  the  street  for  the  benefit  of  all  the  other  property 
shown  on  ttie  partition  map,  so  that  an  award  of  nominal  damages  only 
for  such  part  of  the  street  was  proper. 

[Ed.  Note. — For  other  cases,  see  E^mtnent  Domain,  Dec  Dig.  1 148.*} 

Ingraham  and  Houghton,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

In  the  matter  of  the  application  of  the  City  of  New  York  for  the 

opening  of  Johnson  avenue.  From  an  order  confirming  the  report 
of  commissioners  of  estimate  and  assessment,  appeal  is  taken.  Af- 
firmed. 

Argued  before  INGRAHAM,  McLAUGHLIN,  HOUGHTON. 
CLARKE,  and  SCOTT,  JJ. 

J.  J.  McKelvey,  for  appellant. 

James  R.  Fitzgerald  and  C.  C.  Ferris,  for  respondents. 

•For  oUinr  cmm  ■•■  same  tople  a  i  mmsn  In  Dm.  ft  Am.  Dts^.  1901  to  daU,  ft  VUpt  IndKras 
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SCOTT,  J.  This  is  an  appeal  from  an  order  confirmmg  the  report 
of  commissioners  of  estimate  and  assessment  The  appeal  relates  to 
two  parcels,  designated  2  and  8  on  the  damage  map,  for  which  only 
nominal  damages  have  been  allowed  The  final  map  showing  John- 
son avenue  as  laid  out  as  a  public  street  was  adopted  and  filed  accord- 
ing to  law  in  November,  1895.  On  October  5,  1898,  the  board  of 
public  improvements  adopted  the  usual  resolution  that  proceedings 
should  be  instituted  for  the  acquisition  of  the  land  lying  within  the 
lines  of  Johnson  avenue;  that  the  title  to  said  lands  should  vest  in 
the  city  of  New  York  at  a  date  not  later  than  six  months  after  the 
filing  of  the  oaths  of  the  commissioners  of  estimate  and  assessment; 
and  that  the  entire  cost  and  expense  of  the  proceedi,ng  should  be  as- 
sessed upon  the'property  deemed  to  be  benefited  thereby. 

On  June  13,  1899,  commissioners  of  estimate  and  assessment  were 
ai^inted  who  qualified  and  filed  their  oaths  on  October  8,  1900.  The 
commissioners  made  and  filed  a  final  report  on  June  8,  1903,  in  which 
they  made  substantial  awards  for  the  two  plots  to  which  this  appeal 
relates.  This  report  was  not  presented  to  the  court  for  confirmation 
until  June  19,  1906,  when  it  was  confirmed  as  to  certain  of  the  prop- 
erty taken,  but  as  to  lots  2  and  8  and  the  assessment  for  benefit  the 
matter  was  referred  back  to  the  commissioners.  On  January  6,  1909, 
the  commissioners  again  made  a  final  report,  in  which  merely  nominal 
diamages  were  awarded  to  the  owners  of  lots  2  and  8.  This  report 
was  confirmed,  and  from  tiie  order  of  confirmation  this  appeal  is  taken. 
While  these  proceedings  were  pending,  and  on  May  15,  1903,  an  ac- 
ti(»i  for  partition  was  begun  involving  a  considerable  tract  of  land, 
including  the  land  indicated  on  the  city  map  as  Johnson  avenue,  and 
the  property  lying  on  either  side  of  it  and  alfccted  by  this  proceed- 
ing. In  the  course  of  this  action,  a  partition  map  was  made  and 
filed  showing  the  property  as  divided  into  lots  fronting  and  abutting 
on  Johnson  avenue,  as  laid  out  on  the  city  map,  and  as  sought  to  be 
acquired  in  this  proceeding.  Johnson  avenue  was  not  indicated  as 
a  portion  of  the  property  to  be  partitioned,  and  in  point  of  fact  was 
not  partitioned,  the  title,  in  so  far  as  it  had  not  already  been  acquired 
by  the  city,  being  retained  by  the  owners  in  common.  The  owners 
by  a  partition  deed  made  actual  partition  among  themselves  of  a  por- 
tion of  the  property.  So  much  as  was  not  so  partitioned  was  sold 
by  a  referee,  who  gave  the  usual  referee's  deeds  therefor.  In  all  of 
these  deeds,  the  partition  deed  as  well  as  the  referee's  deed,  Johnson 
avenue  was  recognized  and  used  as  a  boundary.  Upon  this  state  of 
facts  we  cannot  doubt  that  Johnson  avenue  became  impressed  with 
an  easement  in  favor  of  the  purchasers  of  the  abutting  lots  for  its 
use  for  street  purposes.  The  filing  of  the  partition  map  with  John- 
son avenue  depicted  upon  it,  the  exclusion  of  the  bed  of  the  street 
from  the  partition,  and  the  bounding  of  the  remaining  property  upon 
it  in  the  partition  deed  and  the  referee's  deeds  present  all  the  elements 
necessary  to  establish  a  grant  of  easements  for  the  use  of  the  street 
for  the  benefit  of  the  adjoining  property,  and  other  property  shown 
on  the  partition  map.  Wyman  v.  Mayor,  11  Wend.  502.  The  com- 
monest form  of  dedicating  a  strip  of  land  for  street  purposes,  for 
the  benefit  of  abutting  land,  is  to  file  a  map  showing  the  street  as 
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laid  out,  and  then  conveying  property  as  bounded  upon  it.  It  is  not 
important  that  the  common  owners  and  the  referee  so  bounded  the 
abutting  property  as  to  retain  title  to  the  street.  The  only  effect  of 
that  was  that  the  abutting  owners  took  no  absolute  title  to  the  street, 
and  that  the  conunon  owners  retained  the  ri^ht  to  receive  whatever 
compensation  should  be  legally  awarded.  It  did  not  affect  the  amount 
of  the  award.  The  resolution  of  the  board  of  street  improvement 
directs  that  the  whole  cost  be  assessed  back  upon  the  property  bene- 
fited, which  means,  in  effect,  that  the  abutting  property  must  bear  it. 
The  presumption  is  that  the  abutting  owners  or  their  predecessors  in 
title  have  already  paid,  and  the  common  owners  have  already  received, 
in  an  enhanced  price  paid  for  the  lots,  compensation*  for  the  use  of 
the  street.  "It  was  the  street  that  gave  a  character  and  recommenda- 
tion to  the  lots,  and  enhanced  the  value  of  the  adjoining  property. 
This  is  the  natural  consequence  of  opening  streets  in  the  vicinity  of  a 
city,  where  population  is  increasing  and  constantly  extending  itself 
over  a  greater  space  of  territory."  Wyman  v.  Mayor,  supra.  In  our 
opinion  the  commissioners  were  right  in  awarding  nominal  damages 
for  lots  2  and  8.  Matter  of  Decatur  St..  19fi  N.  Y.  286,  89  N.  E. 
829. 

The  order  appealed  from  is  therefore  aftirmed. 
Order  affirmed,  with  $10  costs  and  disbursements. 

Mclaughlin  and  CLARKE.  JJ.,  concur. 

INGRAHAM,  J.  I  dissent  from  the  affirmance  of  this  order.  This 
proceeding  was  instituted  on  the  5th  of  October,  1898,  by  the  adop- 
tion of  a  resolution  for  the  acquiring  of  title  to  property  necessary 
for  the  opening  of  Johnson  avenue.  Subsequently,  and  on  the  13th 
of  June,  1899,  commissioners  of  estimate  and  assessment  were  ap- 
pointed, who  duly  qualified  on  the  8th  of  October,  1900.  The  appel- 
lants are  the  owners  of  damage  parcels  Nos.  2  and  8,  being  a  portion 
of.  the  property  taken  for  the  improvement.  They  appeared  by  coun- 
sel before  the  commissioners  and  introduced  evidence  on  the  10th  of 
April,  1901,  and  the  commissioners  signed  the  preliminary  report  on 
November  38,  1903,  which  awarded  damages  to  the  appellants,  fixing 
the  value  of  the  separate  pieces  of  property  to  be  aojuired  by  the  city. 
To  that  the  appellants  made  no  objection.  For  some  unexplained 
reason,  this  report  was  not  brought  on  for  confirmation  until  June. 
1906.  In  the  meantime,  pending  these  proceedings,  on  May  15,  1903, 
an  action  was  commenced  in  the  Supreme  Court  to  partition  certain 
real  property  which  included  damage  parcels  Nos.  2  and  8.  That  ac- 
tion proceeded  to  interlocutory  judgment  which  was  entered  on  De- 
cember 12,  1906.  During  the  course  of  that  proceeding  a  map  of  this 
property  was  made,  upon  which  was  shown  the  street  the  title  to 
which  was  then  being  acquired  by  the  city  in  this  proceeding;  and, 
in  pursuance  of  a  decree  of  the  court,  the  property  was  sold  at  pub- 
lic auction  by  a  referee  therein  appointed  according  to  this  map,  and 
those  conveyances  were  confirmed  by  final  judgment  issued  on  the 
24th  of  May,  1905.  When  the  case  came  before  tHe  Special  Term, 
the  city  objected  to. a  substantial  award  for  these  two  pieces  of  prop- 
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erty,  because  by  the  filing  of  this  partition  map  the  fee  of  the  land  had 
been  dedicated  to  a  public  use,  and  the  owners  of  the  lots  which  had 
been  sold  by  the  referee  under  the  judgment  had  acquired  easements 
in  the  prc^rty,  and  the  only  award  which  should  therefore  be  made 
was  a  nominal  one.  I  do  not  think  that  any  such  effect  can  be  given 
to  this  map.  The  fee  of  the  land  required  for  this  street  was  being 
acquired  by  the  public  authorities  under  proceedings  instituted  for 
that  purpose.  Wlien  the  property  came  to  be  sold  under  the  parti- 
tion suit,  it  was  essential  Uiat  the  existence  of  this  street  which  was 
about  to  be  opened  by  the  public  authorities  should  be  recogrnized,  so 
that  purchasers  could  acquire  lots  abutting  on  the  street.  The  owners 
of  the  property  included  in  the  bed  of  the  street  had  appeared  be- 
fore the  commissioners,  and  had  obtained  a  substantial  award  which 
only  awaited  confirmation  to  vest  the  title  in  the  city  and  substitute 
for  the  property  dius  acquired  the  award  made  by  the  commissioners. 
The  fact  that  this  situation  was  recognized  and  it  was  assumed  that 
the  report  would  be  confirmed  does  not  show  an  intention  to  dedicate 
this  property  to  the  public,  or  to  grant  an  easement  until  the  property 
necessary  for  the  street  should  be  acquired  by  the  city.  Whether  or 
not  an  easement  is  granted  is  always  a  matter  of  intention,  and  thi;; 
map  filed  under  the  provisions  of  a  judicial  decree  for  the  purpose  of 
partitioning  the  property  should  not,  I  think,  have  the  effect  of  divest- 
ing the  owners  of  a  substantial  interest  in  the  property  so  as  to  jus- 
tify the  court  in  sending  the  report  back  to  tht  commissioners  witii  a 
direction  to  award  otily  nominsd  damages. 

I  think,  therefore,  that  the  order  should  be  reversed. 

HOUGHTON.  J.,  concurs. 


In  re  OOODMAN. 

(Snpreme  Court,  Appellate  XHvlslon,  First  Department   December  SI,  1009.) 

Attobhbt  aztd  CLZEnr  (|  42*>— Disbabuent— FiAinnirsHT  Puoticeb. 

Where  the  erldoice  diows  a  persistent  course  of  attempted  fraud  on 
the  court  and  aa  to  creditors  of  one  of  the  parties  In  every  step  of  which 
the  respondent,  an  attorney,  participated,  the  result  of  which  was  that 
certain  persons  by  fraudulent  conveyances  were  enabled  by  respondent's 
aid  to  postpone  for  more  than  a  year  the  payment  of  a  Just  claim  to 
which  there  was  no  shadow  of  a  defense,  respondent  is  guilty  of  such 
anprofeasiiHial  conduct  an  warrants  his  suspension  from  practice  for  two 
years. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  i  51; 
Dec.  Dig.  {  42.»] 

Proceedings  against  l^ias  B.  Goodman,  an  attorney,  for  unpro- 
fessional conduct.  Respondent  suspended  from  practice  for  two  years. 
See,  also,  114  App.  Div.  914,  100  N.  Y.  Supp.  1118. 

Argued  before  INGRAHAM,  CLARKE,  HOUGHTON,  SCOTT, 

and  Mclaughlin,  jj. 


•For  other  cum  see  suxw  topic  a  |  xuhbib  In  Dec.  ft  Am.  Dies.  1907  to  date,  A  Rep'r  IndwcM 
120M.T.S^-ei 
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PER  CURIAM.  The.  respondent  was  charged  by  the  association 
of  the  bar  with  uiqirofessional  conduct.  The  charges  and  respondent's 
answer  thereto  were  referred  to  a  referee  who  has  heard  the  parties 
at  length,  and  has  taken  a  great  quantity  of  evidence  which  he  has 
reported  to  the  court.  Some  of  the  witnesses  called  in  support  of  the 
charges  the  referee  has  found  to  be  unworthy  of  belief,  and  has  re- 
jected their  evidence.  In  some  respects  that  evidence  accords  better 
with  the  probabilities  of  the  case  than  does  the  evidence  which  contra- 
dicts them,  but,  even  if  their  evidence  be  wholly  disregarded,  the  un- 
disputed facts  in  the  case  sufficiently  establish  the  respondent's  lack  of 
appreciation  of  the  duty  which  members  of  an  honorable  profession 
owe  to  the  profession,  to  the  court,  and  to  the  community.  The  evi- 
dence shows  a  case  of  a  persistent  course  of  attempted  fraud  and 
chicanery  designed  to  impede  and  prostrate  the  course  of  justice,  in 
every  step  of  which  the  respondent  participated  in  one  capacity  or 
another. 

On  June  24,  1903,  respondent  appeared  in  the  Essex  Market  City 
Magistrate's  Court  as  counsel  for  one  Joseph  D.  Samuelson,  against 
whom  a  proceeding  was  pending  on  the  relation  of  his  wife,  Leah 
Samuelson.  A  b<md  was  required  to  keep  Samuelson  out  of  jail,  and 
respondent  induced  one  Solomon  Zimmerman  to  give  the  bond.  It 
was  arranged  that  Samuelson  should  secure  Zimmerman  by  giving 
him  a  bill  of  lading  for  certain  paint  stuffs  which  Samuelson  had  ship- 
ped from  California.  Thereafter  one  Woodruff,  the  consignee  of 
the  goods,  brought  two  actions  against  Samuelson  and  the  Panama 
Railroad  Company,  the  Carrier,  to  recover  possession  of  the  goods 
covered  by  the  bill  of  lading.  The  goods  were  reclaimed  by  Samuel- 
son ;  the  affidavits  and  notices  of  reclamation  being  verified  before  the 
respondent  as  notary  public.  Zimmerman  and  one  Blewett  signed 
the  undertakings  to  the  sheriff  to  make  the  reclamation  effective  and 
justified  as  sureties.  The  acknowledgments  of  the  undertakings  and 
the  justification  of  the  sureties  were  taken  before  respondent  as  no- 
tary public.  A  few  days  after  this,  a  stipulation  was  entered  into  in 
the  replevin  suit  by  which  Samuelson  agreed  to  make  weekly  payments 
to  Woodruff,  and  stipulated  that  in  default  of  such  payment  Wood- 
ruff might  enter  judgment.  This  stipulation  was  acknowledged  before 
respondent  as  notary.  After  a  while  Samuelson  defaulted  in  his  week- 
ly payments,  and  on  September  23,  1903,  Woodruff  entored  judgment 
in  the  replevin  action.  Thereafter  an  action  was  brought  on  the 
replevin  bond  agfainst  Zimmerman  and  Blewett,  the  sureties.  The 
latter  appeared  in  the  action  by  Bernard  Chambers,  the  respondent's 
law  partner.  The  complaint  recited  the  matters  of  record  leading  up  j 
to  the  giving  of  the  undertaking,  the  undertaking  itself,  recovery  of 
judgment  in  the  replevin  suit,  issue  of  execution  and  its  return  un- 
satisfied, all  matters  of  record  and  a:ll  or  nearly  all  within  the  persona! 
knowledge  of  respondent.  Answers  were  prepared  which  denied 
knowledge  or  information  sufficient  to  form  a  belief  as  to  every  alle-  | 
gation  in  the  complaint.  The  evidence  does  not  leave  it  very  clear 
who  drew  the  answer,  although  by  general  consent  the  responsibility 
is  attempted  to  be  cast  on  a  young  law  student,  who  with  some  re- 
luctance and  hesitation  assumes  the  honor.    The  answers  were  re- 
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turned  by  the  plaintiff's  attorney  for  sufficient  reasons,  and  the  defend- 
ants' default  taken.  Several  motions  were  made  to  open  the  defaults, 
on  all  of  which  respondent  appeared  as  counsel,  presenting  affidavits 
of  merits,  and  an  affidavit,  sworn  to  before  himself  as  notary  public, 
purporting  to  state  reasons  why  the  default  should  be  opened.  Wheth* 
er  or  not  respcmdent  was  responsible  for  drawing  the  answers,  he 
must  have  known  their  contents  when  he  moved  to  open  the  defaults, 
and  he  then  knew  that  all  of  the  allegations  in  the  complaint  were  true 
and  that  the  answers  were  false.  He  thus  deliberately  put  himself  in 
the  position  of  attempting  to  induce  the  court  to  accept  false  answers, 
with  the  sole  object  of  impeding  the  plaintiff  in  the  recovery  of  a  judg- 
ment to  which  he  was  clearly  entitled,  and  must  ultimately  secure. 
The  motions  to  open  the  defaults  were  granted,  but  upon  terms  with 
which  the  defendants  did  not  care  to  comply,  and  the  judgments 
therefore  stood.  An  execution  proved  fruitless,  and  supplementary 
proceedings  were  had.  Zimmerman  appears  to  have  been  a  man  of 
some  substance.  When  he  signed  the  reclamation  bond,  he  owned  two 
pieces  of  real  estate  in  Ludlow  street  and  one  in  East  Eleventh  street. 

On  August  3,  1903,  four  days  after  the  stipulation  had  been  entered 
into  between  Samuelson  and  Woodruff  in  the  replevin  suit,  Zimmer- 
man deeded  to  his  wife  the  Ludlow  street  property,  and  this  deed  was 
put  on  record.  Either  on  the  same  day,  or  a  few  days  later,  probably 
on  the  same  day,  Zimmerman's  wife  redeeded  the  property  back  to 
him.  This  deed  was  not  put  on  record.  Both  of  these  deeds  were 
drawn  in  respondent's  office  under  his  personal  direction,  were  wit- 
nessed by  him,  and  acknowledged  before  him  as  notary  public.  On 
August  15,  1903,  Zimmerman  deeded  the  East  Eleventh  street  prop- 
erty to  one  Zelmanowitz,  and  this  deedf  was  put  on  record.  On  the 
same  day  and  simultaneously  Zelmanowitz  redeeded  the  same  property 
to  Zimmerman.  This  deed  was  not  put  on  record.  Both  of  these 
deeds  were  prepared  under  respondent'i  direction,  were  witnessed  by 
him,  and  acknowledged  before  him  as  notary  public  There  can  be  no 
doubt  whatever  that  both  of  these  transactions  were  fraudulent  at- 
tempts on  Ziirrnierman's  part  to  put  his  property  apparently  out  of  his 
hands  and  out  of  reach  of  any  judgment  creditor,  preserving,  how- 
ever, title  in  himself.  It  may  be  that  we  should  not  accept  Zimmer- 
man's testimony  that  the  transactions  were  had  at  respondent's  sug- 
gestion, but  even  so  it  is  quite  evident  that  respondent  knew  of  their 
fraudulent  character  and  purpose.  After  the  failure  of  his  efforts  to 
collect  the  jud^ents  against  Zimmerman  and  Blewett,  Woodruff,  the 
judgment  creditor,  began  an  action  in  equity  against  Zimmerman  and 
his  wife  to  reach  the  Ludlow  street  property.  Again,  the  defendants 
were  represented  by  Chambers,  respondent's  partner,  and  again  false 
answers  were  interposed  denying  knowledge  or  information  sufficient 
to  form  a  belief  as  to  the  record  facts,  which  the  attorneys  certainly 
knew  to  be  true,  and  which  the  defendant  Zimmerman  probably  knew 
to  be  true.  The  action  came  on  for  trial  before  Mr.  Justice  McCaU, 
and  ^ain  respondent  af^}eared  as  counsel  for  the  deiendwts. 

On  the  trial,  relying  upon  the  sham  denials  in  the  answers,  respond- 
ent compelled  the  plamtiff's  counsel  to  make  formal  proof  of  all  the 
record  facts.  His  statement  that  he  admitted  all  these  matters  and 
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defended  only  upon  the  question  of  good  faith  in  making  the  deed  is 
not  borne  out  the  minutes  of  the  trial.  Respondent  also  offered 
himself  and  was  sworn  as  a  witness  testifying  positively  to  the  pay- 
ment of  a  cash  consideration,  a  matter  as  to  which  it  now  appears  diat 
he  had  no  personal  knowledge.  The  result  of  all  these  proceedings 
was  that  Zimmerman  and  Blewett  were  enabled  by  the  respondent's 
active  aid  to  postpone  for  more  than  a  year  the  payment  of  a  just 
claim,  volimtarily  undertaken  and  to  which  there  never  was  a  shadow 
of  a  defense.  The  respondent  even  now  seems  to  be  unaware  that 
his  conduct  has  been  of  a  nature  to  justify  criticism  and  censure.  He 
seems  to  be  impressed  with  the  idea  that,  so  long  as  an  attorney  keeps 
himself  within  the  limits  of  the  law,  he  may  safely  and  justifiably  sedc 
to  mislead  the  court  and  defeat  the  just  claims  of  an  (^ponent  by  at- 
tempting to  uphold  what  he  knows  to  be  false  statements  and  fraudu- 
lent acts  on  the  part  of  his  client.  This  utterly  erroneous  position  is 
sought  to  be  justified  and  defended  by  the  relation  between  counsel 
and  client.  It  is  time  that  it  should  be  understood  that  such  an  idea 
is  erroneous  and  will  not  be  tolerated.  Laws  are  enacted  and  courts 
maintained  for  the  administraticm  of  justice,  not  for  its  perversion, 
and  all  acts  which  have  for  their  purpose  the  obstruction  of  the  ends 
of  justice  are  justly  open  to  severe  censure,  and  particularly  when  they 
are  committed  or  connived  at  by  a  sworn  officer  of  the  law  whose  duty 
to  his  client  requires  him  rather  to  discourage  fraud  than  to  assist  in 
it.  That  tbe  respondent  has  shown  himself  to  be  sadly  lacking  in  his 
appreciation  of  the  duties  of  his  office  there  is  no  doubt  whatever,  and 
we  deem  it  necessary,  as  well  for  his  punishment,  as  for  the  admoni- 
tion of  others  who  may  be  tempted  to  act  in  like  manner,  that  a 
substantial  penalty  should  be  inflicted.  What  that  penalty  should  be 
is  a  subject  to  which  we  have  given  much  consideration.  The  re- 
spondent was,  when  the  acts  above  detailed  occurred,  a  very  young 
man,  who  had  not  long  been  a  member  of  the  bar.  It  does  not  appear 
that  he  had  enjoyed  lor  any  considerable  length  of  time  any  associa- 
tion with  older  lawyers  from  whose  example  and  precept  he  might 
have  acquired  a  more  just  realization  of  professional  ethics.  Under 
all  the  circumstances,  we  have  concluded  that  a  suspension  from  prac- 
tice for  two  years  will  serve  to  impress  upon  respondent's  mind,  and 
upon  the  minds  of  others  who  may  be  similarly  tempted,  an  under- 
standing that  practices  such  as  respondent  has  been  guilty  of  are  con- 
trary to  the  duties  which  every  attorney  assumes  on  admission  to  the 
bar,  and  will  not  be  tolerated.  If  the  evidence  was  entirely  satis- 
factory that  respondent  actually  advised  Zimmerman  to  make  the 
fraudulent  transfer  of  his  property  to  defeat  the  just  claims  of  his 
creditors,  we  should  be  disposed  to  impose  the  extreme  penalty  of 
disbarment.  Upon  that  question,  however,  we  give  respondent  the 
benefit  of  the  doubt  resulting  from  Zimmerman's  confessed  untruth- 
fulness on  other  matters. 

The  application  is  granted,  and  the  respondent  is  suspended  from 
practice  for  two  yean. 
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(Svpreao  Oonrt,  Appellate  Twm.  Janoaiy  21,  1010.) 


1.  I<ANDLOBD  A3TD  TBHANT  Q  172*)— BBUCH  OF  LBAS>— FAIZ.UBK  TO  FUBirXBH 

Where  tbe  landlord  falls  to  furnlsb  beat  aa  reanlred  by  the  leaae,  tbe 
tenant  may  vacate  the  piemisea. 

[Ed.  Mot&— For  otiier  cases,  see  Landlord  and  Tenant,  Ceat  Dig.  ii 
686-708;  Dec.  Dig.  i  172.*] 

2.  WiTKESSEB  (I  869*) — CBXDIBn.rrT— iKTEBBffT  IN  CONTBOTEB8T. 

The  Jaoltor,  whose  doty  It  Is  to  operate  the  furnace  for  the  heating  of 
a  building,  Is  not  an  entirely  disinterested  witness  In  an  action  for  rent, 
wherein  the  defense  la  evlctioD  by  failure  to  properly  heat  an  apartment 

[Ed.  Note.— For  other  cases,  see  Witneasea,  Cent  Dig.  1 1187 ;  Dec.  Dig. 

8.  ItANDUBD  ARD  TENANT  ({  281*) — COHVICTIOM— FaILUBE  TO  ITlTBltlSH  HEAT 

— SumoixRCT  OF  Evidence. 

Evidence  held  to  sbow  breach  of  lease  by  the  lessor's  failure  to  properly 
beat  the  leased  apartment,  Jastlfying  the  lessee  in  vacating  the  same. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  984 ; 
Dec.  Dig.  {  231.*] 

Lehman,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Julia  T.  Feist  against  Charles  J.  Peters.  Plaintiff  had 
judgment,  and  defendant  appeals.  Reversed. 

Argued  before  GIEGERICH,  DAYTON,  and  LEHMAN,  JJ. 

Charles  Oechler  Q.  Sidney  Bernstein,  of  counsel),  for  appellant. 
Lewis  S.  Posner,  for  req>ondent 

-  GIEGERICH,  J.  The  action  is  to  recover  rent  for  the  month  of 
March,  1909,  claimed  to  be  due  under  a  lease  of  the  second  and  third 
floors  of  a  building  known  as  No.  2295  Seventh  avenue,  borough  of 
Manhattan,  city  of  New  York.  The  only  question  raised  on  the  trial 
was  whether  there  had  been  an  eviction  on  account  of  the  failure  to 
furnish  heat  as  required  by  the  lease  between  the  parties.  This  lease, 
which  was  in  writing,  provided  that  the  premises  were  leased  for  the 
purposes  of  a  club  room,  and  the  plaintiff  agreed  thereby  "to  furnish 
heat  for  said  premises  free  of  charge  *  *  *  and  in  such  quantities 
and  at  such  times  as  may  be  necessary  for  the  uses  and  purposes"  of 
the  defendant. 

It  appears  that  the  defendant  had  placed  one  Harvey  B.  Taylor 
in  charge  of  the  premises,  and  that  Taylor  and  his  family  were  oc- 
cupying the  third  floor  at  the  time  the  alleged  eviction  took  place. 
What  Taylor's  connection  with  the  club  was  docs  not  clearly  ap- 
pear.  In  fact,  it  is  rather  apparent  that  neither  of  the  parties  on  the 


club.  Mr.  Taylor  testified  that  there  was  no  heat  in  the  building  on 
the  7th.  8th,  and  9th  days  of  February,  1909;  that  the  rooms  were 
cold  and  disagreeable ;  and  that  on  the  10th  he  and  his  family  moved 
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from  the  premises.  His  wife  testified  that  there  was  no  heat  on  the 
7th,  and  very  litUc  on  the  8th.  He  is  also  corroborated  by  the  testi- 
mony of  a  Miss  Qara  Levy,  another  tenant  in  the  building  at  that 
time,  who  says  she  was  not  in  the  building  on  the  7th,  which  was 
Sunday,  but  was  there  on  the  8th,  and  that  it  was  very  cold  in  the 
apartment  on  that  day.  It  also  appeared  from  the  testimony  of  the 
foregoing  witnesses  that  on  the  days  in  question  the  plaintiff  did  not 
have  sufficient  coal  on  hand  with  which  to  heat  the  furnace,  that  com- 
plaints were  made  to  the  plaintiff  as  well  as  to  her  janitor  of  the  ab- 
sence of  heat  in  the  apartments  occupied  by  them,  and  that  nothing: 
was  done  to  remedy  the  situation  until  the  day  Mr.  Taylor  and  his 
family  moved  from  the  premises,  when  coal  was  brought  to  the  build- 
ing. 

The  trial  justice  gave  judgment  in  favor  of  the  plaintiff,  which  de- 
termination he  based  upon  the  testimony  of  the  colored  janitor,  whose 
diuty  it  was  to  take  care  of  the  furnace  which  furnished  the  heat  for 
these  premises.  He  testified  in  substance  that  he  maintained  a  fire 
there  so  far  as  necessary  all  through  the  7th,  8th,  and  9th  of  Febru- 
ary. He  did  not  go  up  into  the  building  itself,  and  consequently  did 
not  know  the  temperature  there.  He  further  testified  that  there  was 
a  sufficient  supply  of  coal  on  hand  to  heat  the  building,  and  no  com- 
[daints  were  made  to  him  by  Mr.  Taylor  or  by  anybody  about  the 
lack  of  heat.  This  janitor  was  the  only  person  whose  testimony  was 
in  any  way  favorable  to  the  plaintiff  as  far  as  the  question  of  heat 
was  concerned.  In  giving  judgment  for  the  plaintiff,  the  trial  justice 
said  that  he  thought  this  was  a  deliberate  attempt  to  break  a  lease, 
and  that  all  the  witnesses  seemed  to  be  interested  except  this  colored 
janitor. 

So  far  as  concerns  the  defendant's  desire  to  escape  from  this  lease, 
that  is,  of  course,  immaterial  upon  the  question  of  his  right  to  do  so. 
If  the  plaintiff  on  her  part  failed  to  keep  Any  of  the  terms  of  the  lease, 
the  defendant  was  equally  at  liberty  to  avail  himself  of  such  default, 
whether  he  was  glad  or  sorry  to  do  so.  With  respect  to  the  relation 
of  the  janitor  to  the  controversy,  the  court  was  not  warranted  in  re- 
garding him  as  an  entirely  disinterested  witness.  He  is  still  in  the 
employment  of  the  plaintiff.  It  was  part  of  his  duty  to  see  that  the 
fire  in  the  furnace  which  heated  this  building  was  kept  up.  If  it 
were  established  that  he  had  neglected  that  duty,  he  would  be  ex- 
posed to  the  displeasure  of  his  employer  and  to  discharge.  Further- 
more, one  portion  of  his  testimony  discredits,  and,  indeed,  it  might 
be  said  contradicts,  his  testimony  that  he  kept  the  apartments  prop- 
erly warmed.  When  asked  how  much  coal  he  had  put  on  the  fire 
during  the  three  days  in  question  he  testified  as  follows : 

"Q.  You  made  a  Are  on  the  7th  day  of  February,  19007  A.  No,  sir.  Q.  Ton 
didn't  make  a  flre?  A.  No,  air.  Q.  Did  you  make  a  fire  on  the  8th?  A.  That 
fire  don't  go  out.  Q.  Did  you  put  any  coal  on  on  the  8th  day  of  February, 
1909?  A.  Yes,  sir.  Q.  Did  you  put  any  coal  on  on  the  9th?  A.  Yes,  sir; 
every  day.  Q.  How  much  coal  did  you  put  on  on  the  7th?  A.  Not  more  than 
a  shovel  of  coal.  Q.  What  time  of  the  day  did  you  put  that  on?  A.  Twelve 
or  one  o'clock.  Q.  Did  you  put  any  more  on  the  whole  day  of  the  7tb— did 
you  put  any  more  on?  A.  Not  until  the  night.  Q.  What  time  of  nlfbt?  A. 
Five,  half  past  five,  six.  Q.  How  much  did  yon  put  onT  A.  Jnst  enough  to 
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keep  It  Q.  When  did  you  put  coal  on  the  Are  on  the  8th?  A.  I  usually  go 
there  every  morning  at  eight  o'clock.  Q.  When  did  you  put  It  on  on  the  Sth? 
A.  About  twelve,  half  past  twelve,  and  about  half  past  five.  Q.  How  much 
did  you  put  on  at  eight  o'clock  when  yon  went  there?  A  About  a  Bhovel,  or 
half  a  Bhovti,  a  ehovel  and  a  half,  or  two  shovelBt" 

The  house  was  four  stories  high,  and  the  weather  during  the  days 
in  question  was  shown  to  have  been  cold.  The  amount  of  coal  the 
witness  states  he  used  was  manifestly  inadequate  to  heat  such  a  build- 
ing* in  such  weather. 

The  respondent  contends  that  it  affirmatively  appears  in  evidence 
that  no  club  was  in  session  in  the  floors  in  suit  on  the  Sth  or  9th  of 
February^  and  that  since  the  apartments  were  let  for  club  purposes 
only  there  was  a  failure  of  proof  on  the  part  of  the  defendant  that 
the  plaintiff  had  failed  to  furnish  sufHcient  heat  for  the  premises  in 
question  on  the  days  above  mentioned.  It  does  not  appear,  however, 
that  it  was  the  understanding  of  the  parties  that  the  floors  in  contro- 
versy were  to  be  used  exclusively  as  a  place  for  holding  stated  meet- 
ings of  the  club.  The  occupation  of  the  upper  floor  by  Mr.  Taylor 
and  his  family  seems  to  be  a  complete  answer  to  the  a)ntention  ti^.it 
such  was  the  understanding  of  the  parties  to  the  lease. 

It  cannot  be  said  that  there  was  any  substantial  contradiction  of 
the  testimony  which  showed  the  building  was  not  properly  heated,  and 
the  judgment  in  favor  of  the  plaintiff  should  be  reversed  as  against 
the  weight  of  evidence. 

The  judgment  should  therefore  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  the  appellant  to  abitfc  the  event  * 

DAYTON,  J.,  concurs,   LEHMAN.  J.,  dissents. 


MEHLER  V.  FISCn. 
(Supreme  Conrt,  Appellate  Term.  January  25,  1910.) 

L  Mabteb  and  Sebvart  (§  318») — Iitdepbhdbnt  Co ntbactobb— Super visios. 

Though  defendant  contracted  to  have  work  done  by  Independent  con- 
tractors, she  was  liable  (or  Injuries  caused  by  their  negligence,  If  she 
supervised  and  took  part  In  the  work. 

[Ed.  Note. — For  other  cases,  see  Master  and  Serrantt  Cent  Dig.  IS  125T. 
1258;  Dec.  Dig.  S  818*I 

2.  Mabtbk  aitd  Servant  ({  330*)— Independent  Contbactobs— Supervision 
BY  Empiotbb— Evidence. 

In  an  action  against  tbe  employer  for  Injuries  caused  by  the  negligence 
of  Indcv^ident  contractors,  preponderance  of  evidence  held  not  to  show 
that  defendant  supervised  the  work,  so  as  to  make  her  llabla 

[Ed.  Notfc— For  other  cases,  see  Master  and  Servant  Cent.  Dig.  {  1272 ; 
■Dea  Diff.  I  ssa*] 

&  Hastes  and  Sbbvant  (|  330*) — Incoupetbnot  or  Independent  Contbact- 
OBft—EviDENGE— Res  Ipsa  Loquitub. 

Where  contractors  engaged  In  painting  defendant's  house  had  but  re- 
cently come  to  this  country,  but  were  experienced  Jonmeymen,  the  mere 
ftill  of  the  scaffold  they  were  using  was  not  sufficient  to  show  that  they 
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were  Incompetent,  bo  as  to  make  the  employer  liable  for  resulting  Inju- 
ries. 

[Ed.  Note.— For  other  cases,  see  Master  and  Serrant.  CesaL  Dig.  {  1270 ; 
Dec.  Dig.  I  830.*] 

4  MABTEB  and  SEBVAHT  <S  815*)— InDEPBUDKNT  COirtBACTOBS— Bupxatxe'b 
LlABILITT. 

An  employer  is  ordinarily  not  liable  for  the  acts  of  an  independent  con- 
tractor. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  |  IZH ; 
Dec.  Dig.  I  81fi.»] 

5.  NBGUOENCB  (I  121*)— AcnONft— BXTBDEN  OF  Pboov. 

The  burden  is  on  plaintiff,  In  an  action  for  negligent  Injuries,  to  Abow 
that  defendant  owed  blm  a  duty  and  failed  to  perform  It 

[Ed.  Note.— For  other  cases,  see  Negligence  Gent  Dig.  H  224-228;  Dee. 
Dig.  S  121.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 
Action      Israel  Mehler  against  Henrietta  Fisch.  From  a  judgment 
for  plaintiff,  and  an  order  denying  a  motion  for  new  trial,  defend- 
ant appeals.   Reversed,  and  new  trial  granted. 
Argued  before  GIEGERICH,  DAYTON,  and  LEHMAN,  JJ. 

Herrick  C.  Allen,  for  appellant 

LEHMAN,  J.  The  plaintiff  alleges  that  the  defendant,  her  agents, 
and  employes  were  engaged  in  painting  the  front  wall  of  defendant's 
house,  and  while  so  engaged  defendant,  her  agents,  and  employs 
conducted  the  work  so  negligently  that  a  scaffold  fell  down  and  in- 
lured  the  plaintiff.  At  the  trial  it  appeared  that  the  painting  was  be- 
ing done,  not  by  the  defendant's  servants,  but  by  independent  con- 
tractors. "The  rule  that,  where  the  relation  of  master  and  servant 
or  principal  and  agent  does  not  exist,  but  an  injury  results  from  neg- 
ligence in  the  performance  of  work  by  a  contractor,  the  party  with 
whom  he  contracts  is  not  responsible  for  his  negligence  or  that  of 
his  servants,  is  well  established  by  the  authorities  of  this  state."  Berg 
V.  Parsons,  166  N.  Y.  109, 113,  50  N.  E.  957,  41  L.  R.  A,  391,  66  Am. 
St.  Rep.  642.  The  trial  justice  recognized  tiie  general  rule,  but  sub- 
mitted the  case  to  the  jury  upon  the  theory  that  the  defendant  was 
nevertheless  liable  for  the  acts  of  the  contractors  if  the  jury  believed 
that,  in  spite  of  her  contract  that  the  work  should  be  performed  by 
independent  contractors,  she,  through  her  husband,  supervised  and 
took  part  in  the  work,  or  if  the  defendant  did  not  exercise  care  in 
the  selection  of  experienced  and  competent  contractors. 

I  do  not  know,  whether  the  respondent  seeks  to  sustain  the  judgment 
upon  both  theories,  or  upon  either,  because  he  has  submitted  tiie  case 
on  appeal  without  argument  or  brief.  Upon  the  first  point  the  jus- 
tice's charge  was  correct,  but  there  is  not  sufficient  evidence  to  sus- 
tain a  verdict  for  the  plaintiff  upon  this  point.  The  plaintiff  claims 
that  he  heard  the  defendant's  husband  order  the  contractors  to  hoist 
the  scaffold ;  but  he  does  not  state  that  the  defendant's  husband  was 
even  present  at  the  time  of  the  accident.  Plaintiff's  own  witnesses  do 
not  corroborate  him  on  this  point,  and  his  testimony  is  directly  and 
circumstantially  denied  by  the  hpsband  and  by  both  contractors.  I 
do  not  think  that  the  respondent  could  seriously  contend  that  the  plain- 
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tiif  has  borne  the  burden  of  producing  a  preponderance  of  evidence 
upon  this  point.  Nor  can  the  judgment  be  sustained  upon  the  theory 
that  the  owner  did  not  exercise  due  care  in  engaging  competent  con- 
tractors. Even  if  the  owner  is  under  a  duty,  die  plaintiff  has  not 
shown  any  failure  to  perform  it.  The  work  done  here  was  not  haz- 
ardous, nor  requiring  great  skill.  The  contractors,  while  not  long 
in  this  country  and  only  just  beginning  to  work  for  themselves,  testi- 
f;^  that  they  have  had  long  experience  as  joumeymen  in  work  of  this 
land.  Absolutely  the  omy  evidence  of  mcompetence  is  the  fall  of 
the  scaffold. 

Under  such  circumstances  a  judgment  against  the  defendant  could 
be  sustained  only  upon  the  theory  that  the  exemption  of  liability  of 
an  employer  for  the  acts  of  an  independent  contractor  is  an  exception 
to  the  rule  of  respondeat  superior,  and  that  the  defendant  must  show 
facts  which  will  bring  him  within  the  exception.  I  do  not  think  that 
that  is  the  law.  The  employer  is  not  liable  for  the  acts  of  the  con- 
tractor, because  the  relation  of  principal  and  agent  does  not  exist 
If  he  is  liable  in  this  case,  it  is  only  for  his  own  acts,  and  the  plain- 
tiff must  show  that  he  owed  him  a  duty  and  has  failed  to  perform 
such  duty. 

Judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs 

to  appellant  to  abide  the  event. 

GIEGERICH,  J.,  concurs  in  result. 

Dayton,  J.  I  concur,  on  the  fjround  that  the  evidence  is  in- 
sufficient to  warrant  a  finding  that  Mr.  Fisch,  defendant's  agent,  ex- 
ercised apy  control  over  the  work  or  gave  any  directions  concerning 
it|  nor  that  the  contractors  were  incompetent. 


U.  B.  FOSTER  ELECTRIC  CO.  T.  PHT  GAMMA  DELTA  CLUB. 
(Snpreme  Court,  Appellate  Term.   January  21.  1010.) 

1.  WOBK  AiTD  Labob  (|  26*)— Busder  ot  Fboof— AiTZHkunvx  Uahsb— Spe- 

cial CONTBACT. 

Wbere  plaintiff  sued  for  tbe  valne  of  work  and  labor,  the  burden  was 
upon  defendant  to  show  that  the  work  was  performed  under  a  special 
BKreenient  all^^  Id  the  answer;  plaintiff  not  being  required  to  elect 
whether  he  should  proceed  8b  for  work  and  labor  or  upon  tiie  special  con- 
tract allied  In  the  auawer. 

[EVL  Note.— For  other  cases,  see  Work  and  Labor,  Cent  Dig.  {]  47-19 ; 
Dec.  Dig.  i  26.»] 

2.  WoBK  AND  Labob  (8  2S*)— AonoNa— SumciEiroT  or  Evidence. 

Where,  In  an  action  for  work  and  labor,  In  which  defendant  allied  that 
fbe  work  was  performed  under  a  special  contract,  testimony,  upon  which 
the  court  based  a  Judgment  for  plaintiff  for  a  less  sum  than  claimed,  that 
the  work  was  done  under  a  special  contract  to  pay  the  actual  cost  of  the 
work  and  materials  plus  10  per  cent.,  which  only  related  to  a  part  of  the 
work  claimed  for,  and  did  not  show  the  actual  cost  of  the  work,  was  instif- 
flclent  to  show  the  amount  to  which  plaintiff  was  entitled,  so  as  to  sustain 
the  Judgment 

[Ed.  Note.— For  other  cases,  see  Work  and  Labor,  Cent  Dig.  i  65 ;  Dec. 

Dig.  1 2a*] 
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8.  W0BD8  AKD  PRUSES— "GtaUINO." 

"Chasing"  Is  a  teclmlcal  term,  and  relates  to  ttie  catting  of  brldn  In  « 

building  for  wiring. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  IHs- 
trict. 

Action  by  the  M.  B.  Foster  Electric  Company  against  the  Phi  Gam- 
ma Delta  Club.  From  a  judgment  for  plaintiff  for  a  less  sum  than 
claimed,  it  ai^ealed.  Reversed,  and  new  trial  ordered. 

Argued  before  GIEGERICH.  DAYTON,  and  LEHMAN,  JJ. 

William  B.  Wright  (Clifford  C.  Roberts,  of  counsel),  for  appellant. 
Flannagan  &  Ermine  (C.  R.  Waterbury,  of  counsel),  for  re^ndent. 

DAYTON,  J.  By  its  verified  complaint  plaintiff  demanded  $306.07 
for  specified  work,  labor,  and  services  performed  between  December  1, 
1908,  and  March  1,  1909,  at  the  request  of  defendant  or  its  agents, 
the  reasonable  value  of  which  was  $306.07,  which  defendant  or  its 
agents  promised  to  pay.  A  bill  of  particulars  was  filed  showing 
$340.07,  and  the  complaint  was  amended  accordingly,  and  also  by 
changing  "December"  to  "November."  The  answer  denied  that 
"chasing  the  walls"  was  done  by  plaintiff;  denied  that  $306.07  was 
the  reas(»iable  value  of  the  work,  *^or  that  services  and  materials  fur- 
nished to  defendant  were  worth  any  sum  whatsoever  in  excess  of 
$110";  denied  that  the  work  was  workmanlike  or  reasonably  fit  for 
its  intended  services.  For  a  further  and  separate  defense  it  alleged 
that  the  work  and  materials  furnished  were  pursuant  to  an  agreement 
for  actual  cost  of  labor  and  materials  plus  10  per  cent.,  upon  time 
slips  to  be  given  to  the  architect  each  day,  payments  to  be  made  only 
upcxi  said  architect's  certificate,  and  that  no  such  certificate  was  given. 
On  these  issues  the  case  proceeded  to  trial  without  a  jury.  The  court 
said  to  plaintifTs  attorney ; 

"You  must  proceed  on  one  theory  or  the  other — the  reasonable  value  of  the 
<rork  or  the  agreed  price.  If  I  find  there  Is  an  agreed  price,  and  yon  have 
made  the  wrong  election,  jou  will  be  dlonlssed.  Yon  cannot  proceed  on  both 
theories." 

Plaintiff  did  not  elect,  as,  indeed,  there  was  no  occasion  for  its  so 
doing.  It  was  for  the  defendant  on  the  pleadings  to  show  the  agree-t 
ment  set  up  in  its  answer  by  affirmative  proof,  in  opposition  to  plain- 
tiff's claim  on  quantum  meruit.  At  the  close  of  the  case  the  court  said 
lie  believed  the  architect's  testimony  that  the  work  was  ordered  with 
the  distinct  understanding  of  an  agreed  price,  to  wit,  cost  and  10  per 
cent.,  and,  except  as  to  admitted  items,  dismissed  the  complaint  "with-* 
out  prejudice,"  and  gave  judgment  for  the  amount  admitted,  because 
unable  to  determine  the  cost.  From  the  judgment  for  $110  and  costs 
in  its  favor,  plaintiff  appeals. 

The  trouble  with  the  conclusion  reached  is  that  Mr.  Hull,  the  archi- 
tect, confined  his  testimony  of  "cost  and  10  per  cent."  to  the  "chas- 
ing" (a  technical  term  relating  to  cutting  bricks  for  wiring),  agreeing 
that  if  Brown  (the  contractor)  did  not  pay  defendant  would,  and  as  to 
"outlets"  he  said  the  same  thing  to  plaintiff's  superintendent.  These 
two  items,  however,  were  but  a  part  of  the  claim  here.  Another  diffi- 
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culty  with  the  conclusion  is  that  the  case  is  barren  of  evidence  to  show 
the  cost  of  the  work  and  labor  done  and  furnished  by  plaintiff,  so  that 
on  the  trial  court's  own  theory  the  credibility  given  to  Mr.  Hull's  tes- 
timony was  not  a  sufficient  basis  for  accurately  fbdng  the  amount  due 
in  any  sum  for  "cost  and  10  per  cent"  Whether  the  $110  admitted 
and  awarded  was  quantum  meruit,  or  cost  and  10  per  cent.,  does  not 
appear.  There  should  be  a  new  trial. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event.  All  concur. 


LINCOLN  TRUST  CO.  T.  HUTCHINSON  et  aL 
(Supreme  Goart,  AitpeUate  Term.  Janoarj  21, 1910.) 

1.  DowBB  (I  66*) — ^Widow's  QujAumni— Widow's  SvuBQUKirr  Bionn— 

ABSiomiEnr  or  Dowib. 

After  the  time  allowed  by  Real  Property  Law  (ConsoL  Laws,  &  | 
201,  has  passed,  the  heir  at  law  Is  wtitled  to  possesion,  aatfl  tbe  widow 
Is  relegated  to  ber  right  of  action  for  the  assi^unent  of  dower. 

[Ed.  Note,— For  other  cases,  see  Dower,  Ocnt  Dig.  1  188;  Dee.  Dig.  I 

56.*] 

2.  FOBCIBIX  EbmiT  AKD  DETAINER  (J  21*)— SUMf ABY  FBOCBBDJNQS— NATUBK. 

Suimnary  proceedings  are  a  creature  of  statute,  and  apBij  only  In  those 
caiies  deaUputed  by  the  atatute. 

IBd.  Note.— ]!\)r  other  cases,  see  FordMe  Entry  and  Detatner,  Cent 
Dig.  II  96-101 ;  Dec  Dig.  {  21.*] 

3.  FOBCIBLE  ENTBT  AND  DBTAINBB  (|  4*) — SclOfABT  PBOOEEDIMQB— NaTDBE  OF 
,  E.STBT. 

Under  Code  CIt.  Proc.  |  2232,  snbd.  4,  the  petitioner  In  summary  pro- 
ceedlugs  can  prevail  only  where  it  Is  shown  that  the  defendant  has  In- 
truded or  eqnatted  upon  the  premises  without  the  permission  of  the  per- 
son entitled  thereto. 

[Ed.  Note.~For  other  cases,  see  Forcible  Entry  and  Detainer,  Cent. 
Dig.  il  11,  13;  Dec.  Dig.  |  4.*] 

4.  Fobciblb  Entbt  and  Dbtaineb  (I  11*)— SnuMABY  Pboceedings— Lawful 

Bnrt  or  PosaEBsiON— Notice  to  I^vb. 

Under  Code  Civ.  Proc.  f  2232,  snbd.  4,  providing  that  land  can  be  re- 
covered by  summary  proceedings  where  a  person  has  sqnatted  upon  or 
Intruded  Into  land  without  the  permlaalon  of  the  person  entitled  to  posses^ 
sion,  where  tbe  person  sought  to  be  dispossessed  has  entered  lawfully,  no 
notice  to  leave  can  thereafter  render  him  subject  to  the  provisions  thereof. 

[BO.  Note.— For  other  cases,  see  Forcible  Bntry  and  Detainer,  Cent. 
Dig.  I  S2;  Dec.  Dig.  |  IL*} 

5.  FOBdBUI  BNTBT  and  DBTAINBB  (i  32*>--SUHHABT  PbOCEEDINQS— QUESTION 

TO  BE  DBTEBHIRED. 

In  proceedings  under  Code  Glv.  Proc.  |  2232,  snbd.  4,  the  only  question 
to  be  determined  Is,  "Did  tbe  remwndent  gain  possession  of  the  premises 
as  an  intruder?" 

[EA.  Note— For  other  cases,  see  Forcible  Entry  and  Detainer,  OenL  Dig. 
I  156;  Dec.  Dig.  S  32.*] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  First  Dis- 
trict. 

Summary  proceedings  by  the  Lincoln  Trust  Company,  as  general 
guardian  of  Annie  A.  I^e  Vinness,  against  Maria  S.  Hutchinson  and 
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Others.  From  a  final  order  in  favor  of  petitioner,  Maria  S.  Hutchin- 
son, the  occupant,  appeals.  Final  order  reversed,  and  proceedings 
dismissed. 

Argued  before  GIEGERICH.  DAYTON,  and  LEHMAN,  JJ. 
David  Arthur,  for  appellant. 

Bowers  &  Sands  (Gerald  S.  OXoug^in,  of  counsel),  for  respond- 
ent. 

LEHMAN,  J.  The  petition  sets  forth  that  the  ai^ellant's  ward 
is  the  heir  at  law  of  William  H.  Hutchinson  and  is  seised  and  pc»- 
sessed  of  certain  real  property,  subject  to  the  right  of  dower  of  Maria 
S.  Hutchinson,  which  has  not  been  assigned  to  her,  and  that  more 
than  40  days  has  elapsed  since  the  death  of  William  H.  Hutchinson, 
and  the  said  Maria  S.  Hutchinson  occupies  the  said  premises  to  the 
exclusion  of*  the  petitioner.  The  answer  sets  forth  that  Maria  S. 
Hutchinson  occupied  the  premises  prior  to  the  death  of  William  H. 
Hutchinson,  and  was  in  possession  of  and  occupying  the  same  at 
the  death  of  William  H.  Hutchinson,  and  ever  since  that  time  has 
been  in  quiet  possession  thereof;  that  neither  she  nor  the  person 
from  or  through  whom  she  claims  was  ever  a  tenant  or  lessee  of  the 
premises;  and  that  she  has  not  intruded  into  or  squatted  upon  the 
said  premises  without  the  consent  of  the  person  entitled  to  the  pos- 
session thereof.  The  answer  further  sets  forth  that  the  defendant, 
to  protect  the  premises,  paid  off  a  mor^ge  upon  the  premises,  and  ac- 
quired all  the  interest  of  the  mortgagee  Sierein,  and  is  therefore  now 
a  mortgagee  in  possession  of  the  premises.  The  trial  justice  awarded" 
possession  of  the  premises  practically  upon  the  pleadings,  ^ide  irom 
the  question  raised  for  the  first  time  on  appeal  as  to  the  technical  suf- 
ficiency of  the  petition,  the  appellant  urges,  first,  that  the  petitioner 
is  not  entitled  to  possession;  second,  that,  if  it  is  entitled  to  posses- 
sion, summary  proceedit^  are  not  the  proper  method  of  obtaining 
possession. 

It  seems  to  me  that  the  appellant  is  wrong  upon  the  first  point.  A 
widow  is  entitled  to  remain  in  the  chief  house  of  her  husband  for  40 
days  after  her  husband's  death.  Section  204,  Real  Property  Law 
(Consol.  Laws,  c.  50).  Thereafter  the  heir  at  law  is  entitled  to  the 
possession,  and  the  widow  is  relegated  to  her  right  of  action  for  the 
assignment  of  dower.  Nor  has  she  obtained  greater  rights  by  the 
purchase  of  the  mortgage.  She  never  obtained  possession  as  mort- 
gagee by  consent  of  the  person  entitled  to  possession.  Barson  v.  Mul- 
hgan,  191  N.  Y.  306,  84  N.  E.  76,  16  L.  R.  A.  (N.  S.)  15L  How- 
ever, we  need  not  definitely  decide  ^is  point  because,  even  though  the 
petitioner  is  entitled  to  possession,  she  cannot  obtain  it  by  summary 
proceedings.  These  proceedii^s  are  a  creature  of  statute,  and  apply 
onlv  in  those  cases  designated  by  the  statute.  The  petitioner  can  pre- 
vail only  if  it  has  shown  that  the  defendant  has  intruded  or  squatted 
upon  the  premises  without  the  permission  of  the  person  entitled  there- 
to. Code  Civ.  Proc.  §  2232,  subd.  4.  If  the  person  sought  to  be  dis- 
possessed has  entered  lawfully,  no  notice  to  leave  can  thereafter  ren- 
der him  subject  to  this  provision  of  the  Code.   Stockwell  v.  Wash- 
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burn,  59  Misc.  Rep.  543,  111  N.  Y.  Supp.  413.  "The  only  question 
to  be  determined  is,  Did  respondent  gain  possession  of  the  premises 
as  an  intruder?"  O'Donnell  v.  Mclntyre,  41  Hun,  100.  In  this  case 
the  petitioner  has  not  alleged  tiiat  the  appellant  has  intruded  upon 
the  premises,  nor  are  there  any  all^tions  from  which  that  fact  o>uld 
be  inferred.  On  the  contrary,  while  it  has  not  alleged  that  the  prem- 
ises were  the  chief  house  of  Uie  decedent,  it  has  alleged  that  40  days 
have  elapsed  since  decedent's  death,  and  this  allegation  would  be  im- 
material, except  upon  the  assumption  that  they  were  the  chief  house. 
Under  these  circumstances  it  certainly  does  not  appear  that  the  entry 
of  the  appellant  was  unlawful.  During  these  40  days  her  possession 
was  lawful  and  could  not  be  disturbed.  Thereafter  the  heir  at  law 
had  the  common-law  right  to  obtain  possession,  but  the  statute  has 
given  her  no  additional  rights. 

The  final  order  should  be  reversed,  and  the  proceedings  dismissed, 
with  costs  to  the  appellant.  All  concur. 


L  Barks  and  Baitezho  (|  180*)— Bqation  Bxrwrnr  Bank  aSd  Dxpoutob— 

I^grOB  AHD  CbKDITOB. 

^where  checks  are  lawfully  depoelted  In  a  bank  by  a  clerk  of  the  payee, 
authorized  to  Indorse  the  same  to  the  bank,  and  the  bank  receives  the 
proceeds,  the  relation  between  the  bank  and  the  payee  Is  that  of  debtor 
and  creditor,  and  the  checks  and  proceeds  may  be  credited  by  the  bank 
to  any  person  without  altering  Its  relations  with  the  payee.  ^ 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  |  828; 
Dec  Dlf.  I  laO:*] 

2.  Banks  aitd  Bahsziio  (|  ISO*)— Deposits  bt  AoxirT— Patmeht  of  Agent's 

CpECES. 

/ A  bank,  authorized  to  receive  checks  Indorsed  by  the  clerk  of  the  payee 
oy  means  of  a  rubber  stamp,  received  checks  with  such  Indorsement  and 
an  additional  Indorsemoit  signed  in  the  clerk's  name  In  ink.  It  received 
the  proceeds  of  the  check,  and  credited  the  same  to  the  clerk's  account, 
and  then  permitted  the  clerk  to  draw  ofat  the  same.  Held,  that  the  bank 
was  not  guilty  of  converting  the  checks,  /or  the  additional  Indorsement 
did  not  prevent  the  bank  from  lawfully  receiving  the  checks  and  the  pro- 
ceeds thereof^ 

[Ed.  Note. — ^EV>r  other  cases,  see  Banks  and  Banking,  Cent  Dig.  |  828 ; 
Dec.  Dig.  I  130.*1 

8.  Babks  and  Banking  ({  130*)— Deposits  bt  Agent. 

/A  bank,  authorized  to  receire  checks  Indorsed  by  a  clerk  of  the  payee 
by  means  of  rubber  stamps  reading,  "Fay  to  the  order  of  *  *  *  [bank]," 
and  the  name  of  the  payee,  received  checks  containing  in  writing  the  name 
of  the  payee  and  the  clerk,  and  the  Indorsement  by  means  of  the  stamp, 
"Pay  to  the  order  of  the"  bank,  and  also  received  a  die<ft  Indorsed  by  the 
rubber  stamp,  "Pay  to  the  order  oT'  bank,  and  in  writing  the  name  of 
the  clerk.  It  collected  the  proceeds  of  the  checks,  and  credited  the  same 
to  tSe  clerk's  account,  and  paid  the  same  to  the  clerk.  Held,  that  It  con- 
verted the  checks,  for  It  was  without  authority  to  receive  checks  so  in- 


[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  1  323; 
Dec.  Dig.  !  130.*] 
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4.  Tboteb  and  Coittebsion  (S  60*)— Measube  or  DAUAaEa—HmaATiOK. 

The  measure  of  damages  for  the  conversion  of  a  check  Is  prima  facie  the 
'  face  value  thereof,  and  the  burden  of  proving  facta  In  mitigation  of  dam- 
ages Is  on  defendant,'  and  where  some  mitigation  Is  shown,  but  the  amount 
is  Indefinite,  no  sum  can  be  deducted  from  the  amount  prima  fade  es- 
tablished. 

[Ed.  Note. — For  other  cases,  see  Trover  and  Oonverslon,  Cent  Dig.  |  266 ; 
Dec.  Dig.  i  50.*] 

5.  APFE.VL  AltD  EbBOB  (|  1^*)— QUESTIONS  REVIEWABLE— QUESTIONS  NOT  ItAIS*- 

ED  IN  Tbiai.  Court. 

The  aM>ellate  court  will  not  oitertaln  questions  as  to  tbe  pteadlngd. 
where  no  objection  was  made  thereto  at  tbe  trial,  bat  will  consider  tbe 
cause  of  action  dlBcloeed  by  the  evidence. 

[Ed.  Note.— For  other  cases,  eee  Appeal  and  Error,  Cent  Dig.  |  1223; 
Dec  Dig.  i  m*] 

6.  Appkaz.  ahd  Euob  (1 183*)— QuESTiona  Review ABXj:—QuEBnoH8  Not  Baxs- 

EDMN  TBIAX,  COUBT. 

yWhere,  In  an  action  for  tbe  conversion  of  checks,  defendant  did  not  raise 
m  the  trial  court  the  qnestlon  of  tbe  form  of  tlie  action,  though  the  evi- 
dence disclosed  causes  of  action  on  Implied  contract  on  some  of  the  checks, 
and  causes  of  action  for  conversion  of  the  others,  and  the  measure  of  dam- 
ages adopted  was  appropriate  In  an  action  in  assumpsit,  the  Judgment 
would  not  be  disturbed  because  of  the  wrong  form  of  action  as  to  some  of 
the  checks,  except  that  interest  would  not  be  allowed  on  the  checks  on 
which  defenduit  was  liable  in  assumpsit,  wcept  frtmi  tbe  date  of  demand 
of  payment / 

[Ed.  Not£— For  other  cases,  see  Appeal  and  Error,  Cent  Dis.  |  1102; 
Dec.  Dig.  { 183.*] 
Lehman,  J.,  dissenting. 

Appeals  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District. 

Consolidated  actions  by  Hermann  Deri  and  another,  composing  the 
firm  of  Moritz,  Kalmus  &  Neffen,  against  the  Union  Bank  of  Broc^- 
lyn.  From  five  judgments  for  plaintiffs,  defendant  appeals.  Modified 
and  affirmed. 

Argued  before  GIEGERICH,  GOFF,  and  LEHMAN,  JJ. 

Edward  M.  Grout  and  Paul  Grout  (Chauncey  E.  Treadwell,  of 
counsel),  for  appellant. 
Walter  J.  Rosenstein,  for  respondents. 

GOFF,  J.  Five  appeals  from  as  many  judgments  entered  in  the 
Municipal  Court  for  the  conversion  of  checks.  The  five  actions  were 
tried  as  one,  under  a  stipulation  by  which  it  was  also  agreed  that  the 
oral  testimony  given  might  apply  to  all. 

Plaintiffs  are  importers  of  and  dealers  in  certain  small  articles,  hav- 
ing their  main  office  in  Vienna,  with  a  branch  in  New  York  City.  In 
December,  1906,  they  opened  an  account  in  defendant's  bank,  then 
known  as  the  Mechanics'  &  Traders'  Bank.  Plaintiff  Klemperer  re- 
mained in  charge  of  the  Vienna  office ;  his  partner,  Deri,  looking  after 
the  New  York  branch,  but  spending  most  of  his  time  in  Vienna. 
While  absent  from  New  York,  the  firm's  office  there  was  in  charge  of 
a  clerk,  Wilhelm,  whose  duties  were  to  attend  to  sales  and  keep  tlie 
books  and  deposit  checks  received  from  customers  to  the  firm  ac- 
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count.  It  was  his  practice,  and  he  was  authorized,  in  making  such 
deposits,  to  indorse  them  by  means  of  two  rubber  stamps ;  the  imprint 
of  one  reading,  "Pay  to  the  order  of  Mechanics'  &  Traders'  Bank," 
and  that  of  the  other,  "Moritz,  Kahnus  &  Neffen."  He  had  no 
authority  to  sign  the  ^rm's  name  by  pen,  or  to  sign  his  individual 
name  to  any  firm  check,  or  to  indorse  checks  in  any  other  manner 
than  as  above  stated. 

In  June,  1907,  plaintiff  Deri,  being  about  to  leave  for  Vienna,  and 
wishing  to  arrange  for  payment  of  small  expenses  of  the  business 
through  Wilhelm,  opened  an  account  for  him  in  defendant's  bank, 
subject  to  Wilhelm's  check,  and  deposited,  for  that  purpose,  the  sum 
of  $200,  at  the  same  time  explaining  his  purpose  to  the  officers  of  the 
bank,  and  saying  that  he  would  send  sm^I  checks  to  Wilhelm  to  keep 
the  account  up  to  about  the  figure  at  which  it  was  opened.  From  this 
time,  until  about  December  3,  1907,  when  Deri  returned  from  Europe, 
Wilhelm  made  reports  to  the  firm  of  his  receipts  and  disbursements. 
Wilhelm  left  his  employment  soon  after  Deri's  return,  and  has  not 
since  been  heard  from.  It  was  then  found  that  his  reports  were  not 
accurate.  It  was  also  found  that  the  bank  had  received  13  checks 
drawn  to  the  firm's  order,  and  now  claimed  to  have  been  converted, 
and  had  placed  them  to  Wilhelm's  account.  Nine  are  indorsed;  "Pay 
to  the  order  of  Mechanics'  &  Traders'  Bank.  Moritz,  Kalmus  &  Nef- 
fen. Pay  to  the  order  of  Mechanics'  &  Traders'  Bank.  Robert  Wil- 
helm." Three  are  indorsed:  "Moritz,  Kalmus  &  Neffen.  Pay  to 
the  order  of  the  Mechanics'  &  Traders'  Bank.  Robert  Wilhehn."  And 
one:  'Tav  to  the  order  of  the  Mechanics'  &  Traders'  Bank.  Robert 
Wilhelm.'  Some  of  these  indorsements  were  partly  made  by  the 
rubber  stamps,  or  one  of  them,  and  some  were  entirely  indorsed  by 
pen;  but  the  name  "Robert  Wilhelm"  was  written  on  each  check. 
The  aggregate  of  these  checks  was  about  $2,000. 

The  bank  received  them  so  indorsed,  and  credited  them,  as  shown 
by  statements  received  in  evidence,  not  to  the  firm  account,  but  to  that 
of  Wilhelm,  collected  the  proceeds,  and,  as  appears  by  the  bank  state- 
ments in  the  record,  i»ud  out  the  proceeds,  except  for  a  trifling 
amount,  on  Wilhelm's -order.  None  of  the  proceeds  were  received  by 
plaintiffs,  except  that  some  part  of  the  entire  account,  in  an  amount 
which  is  not  shown,  was  used  in  payment  of  firm  expenses.  It  does 
not  ai^jear  that  such  amount  was  in  excess  of  $200,  which  was  kept 
on  deposit  in  Wilhelm's  name,  in  addition  to  the  amount  of  the  checks 
converted.  Judgment  has  been  entered  against  the  bank  for  the  full 
amount  of  these  checks,  with  interest  from  the  time  of  deposit,  and 
costs  in  five  actions.  In  crediting  these  deposits  to  Wilhelm's  ac- 
count, there  can  be  no  question  but  that  the  bank  was  in  error.  The 
question  to  be  considered  is  the  nature  of  that  error,  and  whether  it 
was  a  wrongful  conversion  of  plaintiffs'  property,  or  whether  it  merely 
created  the  relation  between  the  parties  of  debtor  and  creditbr. 

An  analysis  of  the  relations  of  the  parties  to  this  action  may  be  be- 
gun by  considering,  first,  the  checks  indorsed :  "Pay  to  the  order  of 
the  Mechanics'  &  Traders'  Bank.  Moritz,  Kalmus  &  Neffen.  Pay 
to  the  order  of  the  Mechanics'  &  Traders'  Bank.  Robert  Wilhelm" — 
the  indorsement  having  been  made,  except  the  name  of  Wilhelm,  by 
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rubber  stamps.  If  the  name  "Robert  Wilhelm"  had  not  appeared,  that 
indorsement,  by  Wilhelm,  would  have  been  in  an  authorized  form; 
and  we  will  assume,  for  the  present,  that  it  did  not  appear.  Making 
that  assumption,  Wilhelm  had  authority,  and  it  was  his  duty,  to  de- 
posit these  checks,  and  that  the  bank  had  authority  to  receive  them 
and  to  collect  die  proceeds.  Upon  receipt,  title  to  the  checks  vested  in 
the  bank,  as  well  as  title  to  the  proceeds.  Thereafter  the  relation  of 
the  parties  was  Uiat  of  debtor  and  creditor.  It  is  immaterial  whether 
or  not  some  employ^  of  the  bank  made  an  entry  on  its  books  placing 
them  to  the  credit  of  the  plaintiffs.  The  relation  came  into  existence 
at  the  moment  of  deposit,  just  as  it  would  have  done  had  these  de- 
posits been  made  by  plaintiffs  in  cash.  The  checks  and  their  proceeds, 
being  upon  deposit,  the  property  of  the  bank  might  lawfully  be  cred- 
ited by  the  bank  to  any  person  it  saw  fit,  without  altering  its  relations 
with  the  depositor.  Matter  of  Franklin  Bank,  1  Paige,  249,  19  Am. 
Dec.  413. 

How  was  this  relation  changed  by  the  additional  indorsement :  "Pay 
to  the  order  of  the  Mechanics'  &  Traders'  Bank.  Robert  Wilhelm"? 
The  direction  of  Wilhelm  to  the  drawee  to  pay  these  checks  to  de- 
fendant bank  was  precisely  that  of  the  plaintiffs.  In  obeying  Wil- 
helm's  instructions  in  this  particular,  the  bank  was  obeying  the  firm's 
instructions,  and  the  instructions  of  both  Wilhelm  and  the  firm  to  the 
bank  were  to  take  the  check,  present  it  for  payment,  and  receive  the 
proceeds.  However  well  calculated  the  second  indorsement  might 
have  been  to  arouse  the  bank's  suspicions,  or  whatever  entries  or'pay- 
ments  it  made  after  receipt  of  the  check,  it  was  authorized  to  recdve 
it  and  present  it  for  payment,  and  there  was  no  unlawful  interference 


these  checks  by  the  bank,  when  did  it  begin?  Not  upon  credit  of  the 
amounts  paid  or  payable  thereon  to  Wilhelm's  account,  for  the  bank 
was  entitled  to  make  any  credit  that  it  thought  best,  irrespective  of 
deposits  from  anybody;  not  upon  payment  of  any  checks  drawn  by 
Wilhelm  on  his  own  account,  because  it  was  entitled  to  pay  any  checks 
which  he  presented,  whether  an  overdraft  or  not.  It  did  not  b^in 
upon  receipt  of  the  firm's  checks,  because  it  was  authorized  to  re- 
ceive them ;  and  not  upon  refusal  of  the  firm's  demand  for  the  amount 
of  these  checks,  because  at  that  time  the  plaintiffs  had  no  property  or 
ownership  in  the  proceeds  of  the  checks.  Innovation  Trunk  Co.  v, 
Piatt,  56  Misc.  Rep.  645,  107  N.  Y.  Supp.  816. 

Respondent  cites,  as  precedents  to  sustain  his  contention  that  the 
proof  sustains  judgment  in  conversion,  Rosenberg  v.  Germania  Bank, 
44  Misc.  Rep.  233,  88  N.  Y.  Supp.  952,  Schmidt  v.  Garfield  Bank,  64 
Hun,  298, 19  N.  Y.  Supp.  262,  affirmed  138  N.  Y.  631,  33  N.  E.  1084, 
Johnson  v.  First  National  Bank,  6  Hun,  124,  Saolomon  v.  State  Bank, 
28  Misc.  Rep.  324,  59  N.  Y.  Supp.  407,  and  Adlcr  v.  Broadway  Bank 
of  Brooklyn,  30  Misc.  Rep.  383,  62  N.  Y.  Supp.  402.  But  in  none  of 
these  cases  does  it  appear  that  the  bank  had  authority  to  receive  the 
check  presented.  In  all  of  them  it  appeared  that  checks  had  been 
paid  under  forged  or  unauthorized  indorsements  by  which  title  could 
not  be  acquired,  and  that  the  plaintiffs  were  suing  stranger  banks, 
with  whom  their  relations  were  not  that  of  debtor  and  creditor. 


If  there  was  a  conversion  of 
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Three  of  the  checks  in  suit  are  indorsed:  "Moritz,  Kalmus  &  Nef- 
fen.  Pay  to  the  order  of  Mechanics'  &  Traders'  Bank.  Robert  Wil- 
hehn" — ^the  firm  and  individual  signatures  being  written,  and  the  rest 
of  the  indorsements  stamped.  One  of  these  checks,  for  $189,  is  in 
suit  in  action  No.  8;  and  two  in  action  No.  5,  one  for  $201.19  and 
one  for  $76.95.  Wilhelm  had  no  authority  to  indorse  in  blank,  or 
otherwise  than  by  the  use  of  the  two  rubber  stamps.  The  bank  had 
no  authority  to  receive  checks  indorsed  as  these  were,  yet  it  did  re- 
ceive them,  did  not  credit  the  amoimts  to  plaintiffs,  did  pay  the  amounts 
to  Wilhehn,  and  has  refused  to  pay  the  amounts  to  plaintiffs  or  to 
return  the  checks.  There  was,  m  those  acts  of  the  bank,  that  un- 
authorized appropriation  which  constitutes  conversion.  The  appel- 
lant points  out  that  there  is  no  evidence  when  the  indorsements  were 
made,  or  that  the  signatures  were  made  by  Wilhelm.  Whoever  made 
those  signatures  made  them  without  authority,  and  if  no  indorsements' 
were  on  those  checks  when  received  the  bank  had  no  authority  to 
receive  them.  The  bank  treated  these  irregularly  indorsed  checks 
precisely  as  it  did  those  indorsed  in  the  authorized  manner;  but  the 
effect  was  different.  In  the  one  case  the  bank  obtained  title,  and  in 
the  other  it  did  not  obtain  title,  until  the^  plaintiffs  exercised  their 
election  to  treat  the  unauthorized  act  as  a  conversion.  That  election 
having  been  made  by  these  suits,  it  is  now  impossible  to  treat  the  re- 
lation between  the  parties,  created  by  receipt  of  these  checks,  as 
that  of  debtor  and  creditor. 

There  is  also  a  check  in  suit  in  action  No.  1  for  $38.05,  which  is  in- 
dorsed by  a  rubber  stamp,  "Pay  to  the  order  of  Mechanics'  &  Traders' 
Bank,"  and  in  writing,  "Robert  Wilhelm."  The  indorsement  being  un- 
authorized, receipt  for  deposit  was  likewise  unauthorized ;  the  result 
being  that  an  action  for  conversion  of  this  check  is  well  founded. , 

Appellant  contends  that  the  award  of  damages  is  excessive.  It 
points  out  that  there  is  some  evidence  that  money  from  Wilhelm's  ac- 
count was  used  to  pay  firm  expenses,  the  exact  amount  of  which  is 
unknown,  and  argues  that,  as  it  has  not  been  ascertained  what  that 
amount  is,  nor  how  much  of  it  came  from  the  converted  checks,  it 
was  error  to  award  damages  in  any  but  a  nominal  amount.  Prima 
facie,  the  measure  of  damages  for  conversion  of  a  check  is  its  face 
value.  The  burden  of  proof  to  show  facts  in  mitigation  of  damages 
is  on  defendant.  Atkinson  v.  Rochester  Printing  Company,  43  Hun, 
167 ;  Griggs  v.  Day,  136  N.  Y.  152,  32  N.  E.  612, 18  L.  R.  A.  120,  32 
Am.  St.  Rep.  704.  If  some  mitigation  be  shown,  but  the  amount  be 
indefinite,  no  sum  can  be  deducted  from  the  amount  established  prima 
facie. 

But,  though  judgments  in  conversion  cannot  be  sustained  on  9  of 
the  13  checks  in  suit,  it  does  not  follow  that  they  must  be  reversed, 
or  must  be  modified  by  deducting  the  amounts  of  those  checks.  Appel- 
lant has  questioned  the  form  of  action  for  the  first  time  on  zppezl. 
It  was  not  raised  in  the  trial  court,  except  that  defendant  mov«]  to 
dismiss  as  to  the  three  notes  indorsed  in  blank,  which  are  the  three 
of  the  four  notes  now  held  to  have  been  converted ;  the  ground  of  its 
motion  being  that  no  cause  of  action  had  been  shown.  The  appel- 
late court  will  not  entertain  questions  as  to  the  pleadings,  when  no 
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objection  has  been  made  thereto  at  the  trial,  but  will  consider  the 
cause  of  action  disclosed  by  the  evidence.  Knapp  v.  Simon,  96  N.  Y. 
284,  292;  Moffatt  v.  Fulton,  132  N.  Y.  507,  30  N.  E.  992. 

The  evidence  discloses  causes  of  action  on  implied  contract,  in  the 
case  of  the  nine  notes  held  not  to  have  been  c<»iverted.  The  judgment 
entered,  and  the  measure  of  damage  adopted,  are  appropriate  to  ac- 
tions in  assumpsit,  and  the  question  of  tiie  nature  of  the  relations  of 
the  parties,  created  by  deposit  of  all  the  dtiecks,  becomes  material 
here  only  as  bearing  upon  the  question  of  interest,  which  has  been 
awarded  from  the  date  of  deposit,  and  rightly  so  as  to  the  four  checks 
which  were  converted,  because  the  conversion  took  place  at  the  mo- 
ment of  deposit.  But  it  is  conceded  that,  if  the  bank  had  honored 
plaintiffs*  demand  at  the  time  it  was  made,  no  interest  would  be  due. 
Witness  Deri  said,  in  answer  to  a  question  by  the  court,  that  plaintiffs 
made  demand  for  their  checks  or  the  proceeds  "before  this  action," 
sc  that  interest  on  the  nine  checks  should  be  computed  only  frpm 
date  of  service  of  summons,  and  the  judgments  should  be  modified  ac- 
cordingly. 

Judgment  in  action  No.  1  is  modified,  by  redlucing  the  same  to  the 
sum  of  $464.05,  and,  as  mpdified,  affirmed,  with  costs  of  the  appeal. 

Judgment  in  action  No.  2  is  modified,  by  reducing  the  same  to  the 
sum  of  $474.57,  and,  as  modified,  affirmed,  without  costs. 

Judgment  in  action  No.  3  is  modified,  by  reducing  the  same  to  the 
sum  of  $433.87,  anc^  as  modified,  affirmed,  without  costs. 

Judgment  in  action  No.  4  is  modified,  by  reducing  the  same  to  the 
sum  of  $386,26,  and,  as  modified,  afiirmed,  without  costs. 

Judgment  in  action  No.  5  is  modified,  by  reducing  the  same  to  the 
stmi  of  $398.37,  and,  as  modified,  affirmed,  without  rosts. 

GIEGERICH,  J.,  concurs. 

LEHMAN,  J.  (dissenting).  The  plaintiffs  herein  are  suing  for  con- 
version of  checks  by  the  defendant  bank.  The  issue  tendered  by  the 
pleadings  was  whether  the  defendant  bank  had  title  to  these  checks. 
The  plaintiffs'  bookkeeper  had  no  authority  to  use  the  proceeds  of 
these  checks;  but  concededly  he  not  only  had  authority,  but  it  was 
his  duty,  to  deposit  these  checks  to  the  plaintiffs'  credit  in  the  de- 
fendant bank.  Concededly,  too,  he  had  authority,  and  it  was  his  duty, 
to  indbrse  these  checks  to  the  bank  by  means  of  two  rubber  stamps. 
When  he  did  so,  the  bank  received  title  to  these  checks,  and  became 
a  debtor  to  the  plaintiffs  for  the  amount  received  upon  them;  but 
failure  to  credit  this  amount  could  not  make  the  defendant  liable  for 
conversion.  While  this  is  more  clearly  true  of  the  chedcs  which  were 
indorsed  by  the  bookeeper  by  means  of  the  rubber  stamps,  I  think 
that  it  is  also  true  of  the  cases  where  the  bookkeeper  signed  the  in- 
dorsement in  the  firm  name  in  his  own  handwriting,  instead  of  with  a 
rubber  stamp.  The  bank  knew  that  the  bookkeeper  was  in  charge  of 
the  plaintiffs'  office,  and  that  he  was  permitted  to  indorse  checks  and 
deliver  them  to  it,  although  not  permitted  to  indorse  checks  to  other 
persons.  In  indorsing  these  checks  he  was  acting  within  the  scope  of 
his  authority,  and  the  fact  that  he  signed  the  plaintiffs'  name  vrith  pen 
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and  ink,  instead  of  with  a  stamp  provided  for  that  purpose,  is  imma- 
terial. He  was  authorized  and  directed  to  transfer  title  to  the  defend- 
ant, and  in  receiving  the  checks  the  defendant  committed  no  tort,  and 
in  no  wise  failed  in  its  duty  to  the  plaintiffs.  It  certainly  had  no  right, 
however,  to  credit  these  checks  to  any  person  other  than  the  plaintiffs, 
and  the  plaintiffs  are  in  no  wise  bound  by  such  unauthorized  credit. 
The  defendant  has  received  the  money,  and  is  bound  to  return  this 
money  to  them,  and  the  plaintiffs  are  entitled  to  bring  an  action 
against  the  defendant  for  money  had  and  received. 

They  have,  however,  not  brought  this  action;  but  they  have  ten- 
dered the  issue  of  title  to  these  checks,  and  they  have  failed  to  sus- 
tain this  issue,  and  the  complaint  should  have  been  dismissed.  Even 
if  the  defendant  had  not  raised  this  point  in  the  court  below,  I  am 
doubtful  of  our  right  now  to  amend  the  pleadings  to  conform  to  the 
proof,  where  such  an  amendment  would  change  the  nature  of  the 
cause  of  action  from  tort  to  contract  I  think,  however,  that  the  de- 
fendant raised  this  point  in  its  motion  to  dismiss,  although  its  attor- 
ney has  not  stated  this  ground  as  dearly  as  he  might  have  done.  It 
was  certainly  stated  sufficiently  clearly  to  bring  the  matter  before  the 
trial  justice.  His  opinion  begins  with  the  words,  "These  actions  are 
properly  brought  for  conversion,"  and  he  then  proceeds  to  discuss  the 
question  of  whether  there  has  been  a  conversion  In  an  argument  that 
is  so  careful  and  clear  that  I  have  only  reluctantly  reached  the  oppo- 
site conclusion.  Having,  however,  reached  this  conclusicm,  I  feel  that 
we  are  bound  to  reverse  the  judgment  and  order  a  new  trial. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event. 


POWERS  T,  RIESBR. 
(Supreme  Conrt,  AppeUate  Term.    January  21,  1910.) 

1.  Bbokebs  ({  86*)— AcnoNS  tob  CoirrBiiBA.Tioif— SnmciEiTCT  of  Evidence. 

In  a  broker's  action  for  coumlssions  for  procuring  a  pnrcbaBer  for  prop- 
erty, evidence  held  to  Bnstftln  a  Judgment  for  plaintiff. 

[Ed.  Note.— For  other  caees,  see  Brobers,  Dec.  Dig.  |  88.*] 

2.  Witnesses  (S  36S*>— DisinrEBBSTRD  Witnesses. 

That  a  wltDesB  had  buabiesa  relations  with  another  witness,  who  was 
Interested  In  the  result  of  the  lltlgatton,  did  not  make  the  former  an  In- 
terested witness. 

(Ed.  Note. — For  other  cases,  see  Witnesses,  Dec.  Dig.  S  363.*]  , 

3.  Appeal  and  Erbob  (jl  274*)>— Objections— Insteuctidnb — Necessitt. 

Where  a  charge  that  a  certain  witness  was  the  only  disinterested  wit- 
ness was  excepted  to  on  the  ground  that  he  was  Interested,  it  cannot  be 
contended  on  appeal  that  the  charge  was  erroneous  because  such  witness 
was  not  the  only  disinterested  witness;  appellant  b^ng  confined  to  his 
(AJectton  below. 

TEd.  Note.— For  other  cases,  see  Appeal  and  ICrror,  Cent  Dig.  ii  1631- 
1645;  Dec  Dig.  I  274.*] 

Lehman.  J.,  dissenting. 
•Var  othtr  cmm  im  nin*  tople  a  i  xiticbbk  in  Dec.  ft  Am.  Digi.  1907  to  date,  ft  Rcpir  Indena* 

Digitized  by  Google 


820  120  NEW  TOBK  SDPPLBMBNT.  (Sup.  Ct 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  bv  Charles  H.  Powers  against  M.  Gustine  Rieser.  Prom  a 
judgment  for  plaintiff  and  an  order  denying  a  motion  for  a  new  trial, 
defendant  appeals.  Affirmed. 

Argued  before  GIEGERICH,  DAYTON,  and  LEHMAN,  JJ, 

J.  Sidney  Bernstein,  for  appellant. 
George  R.  Bristor,  for  respondent. 

GIEGERICH,  J.  The  plaintiff,  a  real  estate  broker,  bring^s  this 
action  to  recover  commissions  claimed  to  have  been  earned  by  procur- 
ing a  purchaser  ready  and  willing  to  buy  certain  real  property,  belong- 
ing to  the  defendant,  upon  the  terms  proposed  to  the  broker  by  the  de- 
fendant. The  apswer  was  a  denial  of  all  the  material  allegations  of 
the  complaint.  The  jury  found  for  the  plaintiff,  and  the  defendant  ap- 
peals on  the  ground  that  the  verdict  was  against  the  weight  of  evi- 
dence, and  also  upon  exceptions  taken  to  the  charge  of  the  trial  judge 
and  to  his  rulings  upon  the  admission  and  exclusion  of  evidence. 

It  is  undisputed  that  in  the  month  of  June,  1906,  the  defendant  sent 
the  plaintiff  a  description  of  the  property  in  question,  stating  his  price 
as  $75,000,  and  further  stating  Aat  there  was  a  first  mort|^gc  with 
about  four  years  to  run,  and  a  second  mortgage  of  $11,000  with  about 
the  same  time  to  run.  The  plaintiff  at  that  time  was  in  business  for 
himself  as  a  real  estate  broker.  He  testified  that  he  offered  the  prop- 
erty without  success  upon  the  terms  proposed.  Later  in  the  year  he 
entered  the  employment  of  Pease  &  ElHman,  a  firm  of  real  estate 
brokers  in  this  city ;  but  he  testified  that  under  his  contract  with  them 
they  were  to  have  no  interest  in  any  sale  he  might  make  of  the  prop- 
erty in  question.  The  plaintiff  further  testified  that  about  the  1st  of 
October  of  the  same  year  he  offered  the  property  to  one  Atterbury, 
who  declined  to  purchase,  but  shortly  afterwanls  made  a  counter  offer 
of  $70,000,  which  the  plaintiff  submitted  to  the  defendant,  who  re- 
fused it.  Negotiations  were  continued,  however,  with  the  result  that 
towards  the  end  of  the  month  the  parties  were  brought  to  a  mutual 
agreement  upon  the  price  of  $72,500. 

According  to  the  plaintiff's  testimony,  all  these  negotiations,  includ- 
ing the  find  offer  and  its  acceptance,  were  expressly  based  uixm  the 
terms  and  conditions  mentioned  in  the  defendant's  description  fur- 
nished to  the  plaintiff  in  the  month  of  June  previous.  When  the  final 
agreement  was  reached,  a  time  for  Uie  execution  of -the  contract  of 
purchase  and  sale  was  fixed,  and  the  parties  attended  at  the  time  and 
place  so  agreed  upon.  A  contract,  previously  drawn  in  the  office  of 
Pease  &  Elliman,  was  produced  by  the  plaintiff,  in  which  the  due  dates 
of  the  mortgages  were  stated  to  be  July  6,  1907,  for  the  first  mort- 
gage, and  December  28,  1908,  for  the  second.  Atterbury  refused  to 
sign  this  contract  unless  the  defendant  would  guarantee  an  extension 
of  the  first  mortgage  for  three  years.  This  vras  refused,  and  the  sale 
fell  through. 

The  defendant's  version  of  the  transaction  was  that,  in  the  first 

place,  his  dealings  in  the  fall  of  1906  were  with  the  firm  of  Pease  & 
Elliman,  and  not  with  the  plaintiff;  and,  secondly,  that  he  had  ex- 
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pressly  based  his  reduction  in  the  price  of  the  property  upon  the  con- 
dition that  the  purchaser  take  the  property  subject  to  the  mortgages 
as  they  were,  stating  the  dates  of  their  maturity,  and  that  it  was  upon 
those  terms  that  the  firm  of  brokers  were  finally  authorized  by  him  to 
close  the  transaction,  and  that  they  drew  the  contract  from  his  dicta- 
tion over  the  telephone  in  such  a  form  as  to  carry  out  that  intention. 

The  [)laintiff's  explanation  of  the  variance  between  the  terms  of  the 
description  upon  which  he  claimed  to  have  been  acting  and  the  terms 
of  the  contract  as  finally  drawn,  and  as  produced  by  him  at  the  time 
fixed  for  the  closing,  was  that  he  had  ordered  the  contract  to  be  type- 
written in  the  office  of  Pease  &  Elliman  in  accordance  with  the  terms 
upon  which  he  had  effected  the  sale,  and  that  he  was  not  aware  of  the 
variance  in  regard  to  the  mortgages  until  he  read  the  contract  when 
it  was  about  to  be  presented  for  signature.  He  testified  without  ob- 
jection that  he  later  learned  that  this  change  had  been  made  by  the 
clerk  who  drew  the  contract,  itt  pursuance  of  a  request  by  telephone 
from  the  defendant. 

These  very  different  versions  of  the  whole  case,  each  supported  in 
some  respects  by  the  testimony  of  other  witnesses,  were  very  fully 
presented  to  the  jury,  who  found  for  the  plaintiff.  I  do  not  think  that 
the  record  requires  or  would  justify  any  disturbance  of  their  verdict, 
or  of  the  judgment  founded  upon  it.  The  plaintiff  testified  in  his  own 
behalf,  and  was  corrcAwrated  to  a  considerable  extent  by  tiie  testimony 
of  two  other  witnesses,  one  of  whom  was  the  proposed  purchaser, 
Atterbury,  who  was  not  interested  in  the  result  of  the  action.  The 
defendant's  case  rested  upon  his  own  testimony,  corroborated  in  some 
respects  by  the  testimony  of  his  attorney.  We  cannot  say  that  the  re- 
sult reached  by  the  jury  was  contrary  to  or  against  the  weight  of  the 
evidence  thus  given. 

The  court  charged  the  jury  that  Mr.  Atterbury  was  the  only  really 
disinterested  witness,  and  the  defendant's  counsel  took  the  following 
exception : 

"I  respectfully  except  to  that  portion  of  yonr  hoDor's  diarge  In  which  you 
stated  that  the  only  disinterested  wttneaa  In  this  case  Is  Ur.  Atterbury,  for 
the  reason  that  the  evidence  shows  that  be  to  Intimately  related  to  Ur.  Oater- 
man  In  matters  of  bn^ess." 

Mr.  Atterbury  was  clearly  a  disinterested  witness.  He  had  no  in- 
terest whatever  in  the  result  of  the  action,  and  the  fact  that  he  had 
business  relations  with  the  witness  Osterman,  who  had  an  interest  in 
the  outcome  of  the  litigation,  was  not  sufficient  to  make  him  an  in- 
terested witness.  But  the  appellant  argues  that,  even  if  Atterbury 
was  disinterested,  he  was  not  the  only  witness  who  was  so,  and  that 
the  charge  of  the  court  improperly  discredited  the  testimony  of  tbt 
defendant's  attorney,  who  was  a  witness  for  the  defendimt.  However 
this  may  be,  the  ground  upon  which  the  objection  was  made  was  alto- 
gether different,  and  if  the  charge  required  correction  in  this  respect 
a  request  to  that  effect  should  have  been  made  at  the  time.  The  point 
cannot  be  raised  here  for  the  first  time.  Bevins  &  Rogers,  Appellate 
Term  Practice,  pp.  74,  79,  and  cases  there  cited. 

We  have  examined  the  exceptions  to  the  admission  and  exdiiskm  oi 
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evidence,  but  do  not  find  any  error  in  the  rulings  of  the  court  below, 
and  the  points  so  raised  do  not  seem  to  require  discussion. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs. 

DAYTON,  J.,  concurs. 

LEHMAN,  J.  (dissenting).  The  plaintiff  and  his  witnesses  ggve 
testimony  which,  if  credible,  is  sufficient  to  sustain  the  verdict.  The 
defendant  and  his  attorney  contradicted  this  testimony,  and  gave  an 
entirely  different  version  of  the  transaction,  and  their  testimony  is  cor- 
roborated by  the  proposed  written  contract  of  sale.  The  plaintiff  has 
endeavored  to  explain  the  admissions  contained  in  that  instrument, 
and,  though  I  am  disposed  to  disagree  with  the  jury's  verdict,  they 
are  the  judges  of  questions  of  fact  and  of  the  credibility  of  witnesses. 
If  under  the  judge's  charge  the  jury  had  been  properly  instructed  as 
to  the  credibility  of  witnesses  and  the  weight  to  be  given  to  their  tes- 
timony in  view  of  all  the  circumstances  of  the  case,  I  should  concur 
in  the  affirmance  of  the  judgment. 

I  find,  however,  that  the  charge  was  not  only  open  to  misconstruc- 
tion on  the  part  of  the  jurors,  but  I  am  inclined  to  believe  that  the 
verdict  is  a  direct  result  of  the  objectionable  part  of  the  charge. 
The  trial  justice  told  the  jury: 

"Take  the  case,  and  go  over  the  evidence  carefully.  Stndy  tiie  Interest  of 
the  wieneBsea  and  tbe  probabilities  of  their  stories.  •  •  *  The  plaintiff  Is 
an  interested  witness,  as  be  is  asking  you  to  give  him  mon^  damages.  Ur. 
08te|;man  is  an  interested  witness,  as  he  is  going  to  participate  in  the  re- 
covery, If  yoTir  Terdlct  la  In  faTor  of  the  plalntllT.  The  defendant  is  an  In- 
terested witness.  The  only  really  disinterested  witness  Is  Mr.  Atterbnry,  who 
has  explained  bis  version  of  the  transaction  to  yon  In  the  witness  stand.  It 
Is  for  yon  to  say  whom  yon  brieve  in  this  matter,  and  to  decide  tbe  ease  ac^ 
cordingly." 

Concededly  Mr.  Atterbury  was  not  interested  in  the  verdict  in  any 
direct  or  technical  sense;  but  he  had  close  associations  with  Mr. 
Osterman,  who  was  directly  interested  in  the  result  of  the  action,  and 
upon  his  own  testimony  the  jury  might  well  have  found  him  biased. 
I  certainly  think  that  a  charge  that  he  was  the  "only  really  disinter- 
ested witness"  took  away  from  the  jury  the  question  of  how  far  any 
possible  bias  might  affect  his  credibility;  and  the  credibility  of  wit- 
nesses, whether  interested  or  disinterested,  and  what  effect  shall  be 
given  to  their  testimony,  are  always  questions  for  the  jury  and  not 
for  the  court.  In  this  case  the  decision  of  the  jury  must  have  depend- 
ed largely  upon  whether  they  believed  the  story  of  Mr.  Atterbury,  the 
vendee  in  the  proposed  contract  and  the  business  associate  of  one  of 
the  brokers,  or  that  of  Mr.  Bernstein,  the  attorney  of  the  defendant 

I  believe  that  a  perusal  of  their  testimony  shows  that  neither  is  will- 
fully testifying  falsely;  but  one  of  them  must  be  mistaken  as  to  the 
details  of  the  transaction.  Either  of  them  might  be  misled,  not  by  di- 
rect personal  interest  in  the  result,  but  by  interest  in  one  of  die  par- 
ties, and  the  jury  should  not  have  been  told  to  credit  the  story  of  one, 
rather  than  that  of  the  other. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event. 
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ANTHONY  T.  UNITBD  MACHINB  &  SUPPLY  OO. 
(Supreme  Conrt,  Appellate  Term.   Jannarj  21,  1910.) 

1.  Trtal  a  16*)— Appsabance  of  Counsel. 

Counsel  la  deemed  to  be  actually  engaged  la  trial  io  the  City  Court  from 
the  time  tbe  Justice  ordered  his  case  to  proceed,  and  no  other  Justice 
could  thereafter*  under  the  Supreme  Court  or  City  Qmrt  rules,  Insist 
that  he  begin  a  trial  before  hlra  in  a  case  not  thoretofore  assigned  for 
trial. 

[Ed.  Note.— For  other  cases,  see  Trial,  Ceilt  Dig.  i  SS^^ ;  Dec.  Dig.  | 
ia»3 

2.  Covns  (1 189*)— Detault— Absencb  of  Counsel— Excuse. 

Where  plalntlfTs  counsel  did  not  show  by  affidavit  to  the  Justice  of  the 
City  Court,  when  his  case  was  called  for  trial  there,  that  he  was  then 
engaged  in  another  trial  In  the  Suprone  Court,  as  required  by  tbe  court 
rules,  though  he  bad  an  opportunity  to  do  so,  but  merely  stated  that 
fact  to  tbe  City  Court  Jut«ttce,  be  could  not  hare  a  default  Judgment  of 
dismissal  in  the  City  Court  for  his  nonappearance  set  aside  as  a  matter 
of  rigbt. 

lEd,  Note.— For  other  cases,  see  Courts,  Dec  Dig.  {  180.*] 

Z.  Judomkut  a  143*)— Detault— TAOATurs— TEBia-TstAi.  Feb. 

Where  plalntlflTB  counsel  did  not  appear  upon  trial  of  his  case  before 
tbe  City  Court,  because  be  was  then  before  a  Supreme  Court  Justice,  who 
sent  word  to  tbe  Justice  of  the  CMty  Court  that  counsti  was  then  engaged 
before  him,  the  default  Judgment  against  plaintiff  will  be  set  aside  without 
tbe  Imposition  of  a  trial  fee,  though  no  affldarlt,  as  required  by  tbe  court 
rules,  was  presrated,  and  whether  or  not  trial  bad  actually  begun  in 
tbe  Supreme  Conrt  when  the  case  was  called  in.  the  City  Court,  so  as  to 
authorise  the  Supreme  Conrt  Justice's  direction  to  counsel  to  begin  trial 
In  bis  conrt :  counsel  having  acted  upon  his  direction  In  falling  to  appear 
before  the  City  Court 

[Ed.  Note.— For  other  cases,  see  Judgment,  Oent  Dig.  U  287,  291 ;  Dec. 
Dig.  1 14S.*] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Marcus  O.  Anthony  against  the  United  Machine  &  Sup- 
ply Company.  From  an  order  openii^  plaintiff's  default  upon  pay- 
ment of  a  trial  fee,  plaintiff  appeals.  Affirmed,  as  modified. 

See,  also,  113  N.  Y.  Supp.  1124. 

Argued  before  GIEGERICH,  DAYTON,  and  LEHMAN,  JJ. 

Nathan  Burkan,  for  appellant 
Stephen  Van  Wyck,  for  respondent. 


LEHMAN,  J.  The  plaintiff's  attorney  on  October  21,  1909,  found 
himself  in  the  unpleasant  predicament  of  having  cases  on  the  cal- 
endars of  the  City  Court  and  of  the  Supreme  cSiurt,  which  he  was 
ready  to  try  except  for  the  physical  impossibility  of  being  in  two 
places  at  the  same  time.  At  S  o'clock  he  was  in  the  Supreme  Court 
with  his  witnesses  ready  to  have  his  case  called,  and  at  the  same  hour 
he  was  represented  in  die  City  Court  by  his  assistant.   It  is  not  quite 
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clear  what  occurred  in  the  City  Court  at  that  time,  but  apparently 
this  case  was  called,  and  the  justice  directed  the  trial  to  proceed  in 
spite  of  the  fact  that  the  attorney  was  at  that  time  waiting  in  the 
Supreme  CourL 

It  seems  to  us  that  the  trial  justice  was  technicalhr  correct  in  that 
direction.  The  rules  of  the  court  require  proof  by  affidavit  that  coun- 
sel is  actually  engaged  in  trial  in  another  court  before  the  case  could 
be  passed.  The  trial  justice  did,  however,  give  the  attorney's  assistant 
the  opportunity  to  go  to  the  Supreme  Court  and  direct  the  attorney 
to  appear  in  his  court  to  try  this  case.  When  the  attorney  was  in- 
formed of  this,  he  asked  the  justice  sitting  in  the  Supreme  Court  to 
be  allowed  to  go  to  the  City  Court;  but  that  justice  directed  him  to 
tell  the  justice  of  the  City  Court  that  for  Uie  purposes  of  the  City 
Court  engagements  he  was  on  trial  before  lum,  that  he  assigned  him 
to  his  part,  and  would  hear  the  case  as  soon  as  he  had  disposed  of  tttc 
case,  now  on  trial.  While  counsel  must  be  deemed  to  have  been  actu- 
ally engaged  in  trial  in  the  City  Court  from  the  moment  that  the  jus- 
tice had  ordered  his  case  to  proceed,  and  thereafter  no  justice,  under 
the  rules  of  the  Supreme  Court  or  of  the  City  Court,  would  insist 
upon  his  beginning  a  new  trial  before  him  in  a  case  not  theretofore 
assigned  to  a  part  for  trial  (Fiiesel  v.  White  Machine  Co.  [App.  Div.» 
1st  Dept.,  Oct.,  1909]  119  N.  Y.  Su^J.  67,  Cebrelli  v.  Bradley,  65  Misc. 
Rep.  59,  119  N.  Y.  Supp.  255),  nevertheless  it  is  possible  that  there 
were  circumstances  not  disclosed  by  the  record  that  justified  the  Su- 
preme Court  justice  in  regarding  the  trial  before  him  as  already  be- 
gun, and  constituted  a- valid  excuse  under  the  rules  in  the  City  Court. 
We  need  not,  however,  determine  this  question  here,  because  counsel 
apparently  relied  upon  a  mere  statement  of  the  facts,  and  no  proof 
by- affidavit  was  presented  to  the  justice  of  the  City  Court  that  he  was 
engaged  in  trial  in  another  court.  The  justice  tiiereupon  dismissed 
the  case  at  8 :25  p.  m.,  upon  the  express  ground  that  no  affidavit  was 
presented  to  the  court  of  the  facts. 

Counsel  had  an  opportunity  to  present  such  an  affidavit,  and  his 
failure  to  do  so  precludes  him  from  demanding  that  the  judgment 
entered  upon  his  defauh  be  set  aside  as  a  matter  of  absolute  right. 
He  has,  however,  made  a  motion  to  open  his  default  upon  an  affidavit 
stating  these  facts,  and  the  motion  was  granted  upon  the  payment  of 
a  trial  fee  of  $30.  I  think  the  order  should  be  modified,  hy  striking 
out  the  provision  for  the  payment  of  this  amount.  The  attorney  was 
prevented  from  taking  part  in  the  trial  of  this  action  by  reason  of  the 
direction  of  a  justice  of  this  court.  If  this  direction  was  in  fact 
authorized  and  proper,  then  his  statement  in  court,  even  if  not  tech- 
nically sufficient,  was  under  the  circumstances  hardly  a  negligent  act 
requiring  the  imposition  of  costs.  It  must  be  remembered  that  such 
an  'affidavit  could  not  have  been  prepared  before  coming  to  court, 
and,  though  it  was  possible  to  prepare  an  affidavit  thereafter,  I  think 
counsel  might  well  have  relied  upon  the  court  not  requiring  formal 
proof.  If  ms  direction  was  not  in  fact  authorized,  then  his  failure  to 
present  an  affidavit  was  immaterial,  because  under  the  rules  of  the 
court  he  had  no  l^al  excuse.  In  either  event  it  seems  to  me  improper 
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to  force  the  plaintiff  to  pay  $30  because  his  attorney  obeyed  the 
direction  of  a  court  of  which  he  is  an  officer. 

Order  should  be  modified  as  stated,  and,  as  modified,  affirmed,  with- 
out costs  or  disbursements  to  either  party. 

DAYTON,  J.,  concurs.  GIEGERICH,  J.,  concurs  in  result. 


JENKINS  T.  BISHOP  et  uz. 
(Supreme  Court  Appelate  Division,  Third  Department   December  80,  1909.) 

1.  COKTBACTS  (SI  10,  54*)— CON8IDEBATIOH— MurnALITT. 

Defendant  purchased  a  farm  and  agreed  to  pay  a  mortgage  of  $5,000 
thereon  as  part  of  the  price.  Plaintiff  bought  the  mortgage,  and  orally 
agreed  to  give  defendant  the  benefit  of  any  reduction  he  could  procure  on 
the  price,  and  credit  it  as  a  part  paymoit  on  the  mortgage^  Plaintiff  only 
paid  f2,C00  for  the  mortgngfe  Held,  In  an  action  to  foreclose  the  mort- 
gage,  the  oral  agreement  was  void  for  lack  of  conBideratlon  and  mutuality. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  H  21-40,  233-239, 
242,  251,  254,  255,  291-316;  Dec.  Dig.  U  10.  M.«] 

2.  PaiNciPAL  AHD  Agent  (|  14*)— Iiiplmd  Agency. 

Nor  was  there  any  trust  relation  or  agency  between  the  parties. 
[Ed.  Note. — For  other  cases,  see  Principal  and  Agent  Cent  Dig.  K  28- 
83 ;  Dec.  Dig.  $  14.*J 

8.  MOBTOAOES  (5  558*)— FOBECLO8DEB— DEnClEHCT— LlABILITT  OF  PuBCHASEB 
or  MOBTOAOED  LAND. 

A  purchaser  of  land  subjed:  to  a  mortgage  does  not  become  personally 
liable  for  any  deficiency  on  foreclosure  notwithstanding  his  agreement  t/> 
pay  the  mortgage  In  the  deed  to  him  by  his  grantor,  where  sndh  grantor 
was  not  personally  liable  for  the  mortgage  ^bt 

[Ed.  Note.— For  other  cases,  see  Mortgages,  C«it  Dig.  i  1596:  Dec.  Dig. 
I  558.«] 

Kellogg  and  Sewtil,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  Washington  County. 

Action  by  Clayton  W.  Jenkins  against  Simon  Bisliop  and  Vilona 
Bishop,  his  wife.  From  a  judgment  for  plaintiff  (63  Misc.  Rep.  87, 
115  \.  Y.  Supp.  1011),  Simon  Bishop  appeals.  Modified,  and  affirmed 

as  modified. 

See,  also,  133  App.  Div.  517,  117  N.  Y.  Supp.  630. 
Argued  before  SMITH,  P.  J.,  and  CHESTER,  COCHRANE, 
KELLOGG,  and  SEWELL,  JJ. 

Walter  A.  Chambers,  for  appellant. 
Joseph  A.  Kellogg,  for  respondenti 

CHESTER,  J.  In  1897  the  appellant  Simon  Bishop  purchased  a 
farm  upon  which  there  was  a  mortgage  of  $5,000,  which  he  assumed 
and  agreed  to  pay  as  a  part  of  the  purchase  price.  In  Febniary, 
1907,  the  plaintiff  purchased  said  mortgage  from  the  owner  thereof. 
At  that  time  there  was  due  and  unpaid  of  principal  $5,000  and  ac- 
crued interest  $311.18.  Nothing  was  thereafter  paid  on  the  mort- 
gage except  the  sum  of  $35  in  March,  1907.  In  May,  1908,  plaintiff 
commenced  this  action  to  forclose  the  mortgage.  The  appellant  in  his 
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answer  alleged  a  parol  agreement  between  himself  and  the  plaintiff 
at  or  about  the  time  when  plaintiff  purchased  said  mortgage,  by  whidi 
agreement  plaintiff  agreed  with  the  appellant  to  purchase  said  mort- 
gage at  tfie  most  favorable  price  possible,  and  that  he  would  give  the 
appellant  the  benefit  of  any  reduction  he  might  procure  on  such  pur- 
chase and  credit  such  reduction  as  a  part  payment  of  the  amount  due 
on  the  mortgage;  that  plaintiff  would  carry  and  hold  the  same  and 
give  appellant  an  (^^rtunity  to  pay  to  him  the  sum  which  he  actually 
paid  therefor  in  installments  and  interest,  or  the  appellant  might  at  his 
option  repay  him  such  sum  as  plaintiff  might  actually  pay  therefor. 

The  plaintiff,  in  fact,  purchased  the  bond  and  mortgage  for  the  sum 
of  $8,500.  The  appellant's  son  and  wife  testified  to  several  conversa- 
tions they  had  with  plaintiff  previous  to  the  purchase  of  the  bond  and 
mortgage  by  him,  in  which  he  agreed  to  purchase  the  same  at  the  best 
price  he  could,  and  give  the  appellant  the  benefit  of  any  reduction  he 
could  procure.  These  conversations  were  denied  by  the  plaintiff.  The 
trial  justice  held  that  the  agreement  set  forth  in  the  answer  was  void 
.as  being  without  consideration  and  also  under  the  statute  of  frauds, 
and  conferred  no  rights  or  obligations  upon  any  one. 

We  think  the  alleged  agreement  is  void  because  of  lack  of  consid- 
eration and  mutuality  between  the  parties.  The  appellant  did  not  pay 
or  give  anything  to  the  plaintiff  to  induce  him  to  act,  and,  if  he  had 
failed  to  make  the  purchase  in  pursuance  of  the  alleged  agreement, 
the  appellant  would  not  have  had  a  cause  of  action  against  the  plaintiff 
for  damages.  The  appellant  assumed  no  obligation  by  reason  of  the 
proposed  purchase  that  he  was  not  under  because  of  his  ordinal 
agreement  to  pay  the  mortgage  when  he  bought  the  farm.  Iniere 
was  no  mutuality  or  consideration  between  the  parties,  and  the  alleged 
agreement  therefor  cannot  be  enforced.  Levy  v.  Brush,  45  N.  Y.  580. 
50-1.  Nor  was  there  any  trust  relation  or  agency  between  the  parties. 
Wheeler  v.  Reynolds,  66  N.  Y.  227.  The  case  of  De  Wandelaer  v. 
De  Wandelaer,  89  App.  Div.  113,  84  N.  Y.'  Supp.  945,  decided  by  this 
court  and  cited  by  the  appellant,  is  not  an  authority  in  favor  of  his 
contention.  That  was  a  case  where  one  Eckler  while  he  was  acting  as 
trustee  for  the  benefit  of  creditors  of  Glidden  De  Wandelaer  pur- 
chased two  judgments  against  said  De  Wandelaer  under  an  arrai^e- 
ment  with  said  De  Wandelaer  that  he  would  purchase  the  same  so 
that  they  would  not  be  used  to  prevent  De  Wandelaer  from  after- 
wards engaging  in  business,  and  that  the  amount  paid  therefor  should 
afterwards  be  repaid  by  De  Wandelaer  to  Eckler.  This  agreement 
was  sworn  to  by  both  the  parties,  and  Eckler  in  his  accounts  rendered 
to  De  Wandelaer  set  out  these  judgments  at  the  price  he  paid  for 
them.  In  addition  to  this,  Eckler  under  his  trust  as  general  assignee 
paid  to  himself  a  dividend  on  these  judgments  of  20  per  cent,  the  same 
as  the  other  creditors  received.  The  relati<Hi  of  Eckler  to  De  Wand- 
elaer was  of  such  a  fiduciary  character  that  any  benefit  he  might  re- 
ceive in  purchasing  these  judgments  must  necessarily  inure  to  De 
Wandelaer,  or  his  creditors,  and  he  could  get  no  benefit  from  any 
transaction  in  connection  with  the  estate  or  trust  he  was  administer- 
ing.  Here  there  existed  no  such  trust  relation. 

If  we  are  right  that  there  was  no  mutuality  or  consideration  be- 
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twecn  the  parties,  it  is  unnecessary  to  consider  the  question  of  the 
statute  of  frauds. 

The  judgment,  however,  is  erroneous  in  so  far  as^t  charges  the  ap- 
pellant with  any  deficiency  which  may  arise  on  the  sale  of  the  mort- 
gaged property,  for  the  reason  that  the  grantors  of  the  appellant  were 
not  personally  liable  for  the  mortage  debt,  and  hence  the  appellant 
did  not  become  liable  notwithstandmg  his  i^eement  to  pay  the  mort- 
gage contained  in  the  deed  to  him  by  his  grantors.  Vrooman  v.  Tur- 
ner, 69  N.  Y.  280,  25  Am.  Rep.  195;  Carter  v.'  Holahan,  92  N.  Y. 
498.  504. 

The  judgment  should  therefore  be  modified  by  striking  therefrom 
the  provision  for  the  personal  liability  of  the  appellant  as  to  any  defi- 
ciency which  may  arise  on  the  sale  of  the  property,  and,  as  so  modi- 
fied, should  be  affirmed  without  costs.  All  concur,  except  KEL- 
LOGG, J.,  dissenting  in  memorandum  in  which  SEWELL,  J.,  con- 
curs. 

JOHN  M.  KELLOGG,  J.  I  dissent  upon  the  ground  that  the  evi- 
dence tends  to  show  that  the  plaintiff  as  agent  for  the  defendant  pur- 
chased the  mortgage  and  advanced  the  purchase  price  as  a  loan  upon 
the  security  of  the  mortgage.  The  court  declined  to  pass  upon  those 
questions,  holding  that  the  evidence,  if  true,  constituted  no  defense. 


MAT  T.  POLUHOFP. 
(Suiirenie  Court,  Appellate  Term.   Jannary  21,  1910.) 

1.  LAI7DT.0RD  AND  TENANT  (|  5*)— CBEATION  OF  ReUITIOH— CONTBACT  FOl  Ad- 

VKRTISING. 

A  contract  for  the  privilege  of  malDtalning  a  sign  did  not  create  the  re- 
lation of  landlord  and  tenant 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  H 
3,  8;  Dec.  Dig.  |  S.*] 

2.  JuDQifEKT  (J  690*)— Conclusiveness— Party  Concluded. 

After  defendant  had  granted  to  plaintiff  a  certain  advertising  prlvl- 
l<^e,  plaintiff  was  sued  by  A.,  claiming  suiierlor  title  to  the  privilege,  and 
gave  notice  of  the  suit  to  defendant,  who  told  plaintiff  to  defend.  Held, 
that  defendant  was  bound  by  the  Judgment  therein  for  the  value  of  the 
privily  at  a  certain  rate. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  |S  1223,  1224; 
Dec.  Dig.  S  690.*] 

8.  Damages  (I  120*)— Measubb— Bbeach  of  Contract. 

Where  defendant  granted  to  plaintiff  a  certain  advertising  privilege,  for 
which  a  third  party  subsequentlr  successfully  asserted  a  superior  title, 
defendant's  liability  in  damages  was  the  value  of  the  privilege. 

[Eid.  Note. — For  other  cases,  see  Damages,  Cent  Dig.  {  291 ;  Dec.  Dig. 
I  120.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Solomon  May  against  Stephen  A.  Poluhoff.  Judgment 
for  defendant   Plaintiff-  appeals.    Reversed,  and  new  trial  ordered. 
Argued  before  GIEGERIGH,  DAYTON,  and  LEHMAN,  JJ. 
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John  H.  Regan,  for  appellant. 
Abraham  Kalisky,  for  respondent. 

I*EHMAN,  J.  In  the  case  of  May  v.  Breunig  (Appellate  Term, 
November,  1909)  130  N.  Y.  Supp.  98,  we  held  that  a  contract  for  the 
privilege  of  maintaining  a  sign  did  not  create  the  relation  of  land- 
lord and  tenant,  and  the  measure  of  damages  for  its  breach  is  the 
value  of  the  contract.  In  that  case  there  was  no  evidence  from 
which  the  court  could  approximate  its  value.  In  this  case,  however, 
we  have  evidence  that  the  plaintiff  was  sued  in  the  Municipal  Court 
by  a  third  party  for  the  value  of  the  advertising  privilege  which  had 
been  granted  by  the  defendant.  The  plaintiff  in  that  action  was  a 
party  claiming  superior  title  to  that  of  this  defendant.  This  defend- 
ant had  notice  of  that  suit  and  told  the  plaintiiT  to  defend  it.  He 
was  liable  to  the  plaintiff  for  the  value  of  the  advertising  privilege,  if 
in  fact  he  had  no  right  to  grant  it.  Under  those  circumstances,  hav- 
ing notice  of  the  action,  he  was  boimd  by  the  judgment  there  Ten- 
dered. See  Prescott  v.  Le  Conte,  83  App,  Div.  482,  82  N.  Y.  Strop. 
411.  affirmed  without  opinion  178  N.  Y.  585,  70  N.  E.  1108.  In  that 
action  judgment  was  rendered  against  this  plainti£F  for  the  value  of 
the  advertising  privilege  at  the  rate  of  $50.  The  trial  justice,  there- 
fore, should  have  given  judgment  for  the  plaintiff  herein  in  at  least 
the  sum  of  $50. 

Judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event.  All  concur. 


MKYERS  r.  ACKER.  MERRAti  &  CONDIT  CO. 

^upr«ne  Court,  Appellate  Term.  Jannair  14.  1910.) 

1.  Release  (8  29*)— Effect— Joint  Tobt-Feasobs. 

In  case  of  joint  tort-feasors,  a  release  of  one  releases  the  other. 
[Ed.  Note.— For  other  cases,  see  Release,*  Cent  Dig.  |  64;  Dec.  Dig.  | 
29.*1 

2l  Release  (|  29*)—EFrECT— Joint  Tort-Feasom. 

Release  of  one  on  account  of  Injury  will  not  release  another,  unless  they 
were  in  fact  joint  tort-feasors. 

[Ed.  Note. — For  other  cases,  see  Release,  Cent.  Dig.  {§  64-70 ;  Dec.  Dig. 
«  29.-] 

3.  Appeal  and  Bbbob  <S  931*)— Review— Pbebcuftioh  as  to  Findings. 

M'here,  In  an  action  by  the  conductor  of  a  street  car  against  the  owner  of 
a  wagon,  a  shaft  of  which  structc  plaintiff  as  the  car  passed  It,  the  court, 
In  refaslng  to  dismiss  the  complaint,  ranarked  that  the  releiue  of  on* 
Joint  tort-feasor  does  not  release  another,  thns  indicating  that,  Uiong^ 
plaintiff  had  released  the  street  railway  company,  It  was  immaterlftl 
whether  Its  motorman  bad  been  negligent  In  the  matter  of  the  accident,  It 
cannot  be  assumed,  <m  appeal  from  a  judgment  for  plaintiff,  that  tiie  coart 
found  that  the  motorman  was  not  n^ligeut,  as  to  which  the  evidence  was 
conflicting. 

[E9d.  Note.— For  ottier  cases,  see  Appeal  and  Error,  Dec;  Dig.  |  Ml.*] 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Louis  J.  Meyers  against  the  Acker,  Merral  &  Condit 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  before  GIEGERICH,  GOFF,  and  LEHMAN,  JJ. 

Lyman  A.  Spalding  and  Floyd  K.  Diefendorf,  for  appellant 
Paul  N.  Turner,  for  respondent 

GOFF,  J.  The  plaintiff  was  a  conductor  of  the  Metropolitan  Street 
Railway  Company,  on  its  Eighth  Avenue  line.  While  on  the  running 
board,  collecting  fares,  he  was  struck  and  injured  by  a  shaft  attached 
to  one  of  defendant's  delivery  wagons.  At  the  moment  of  collision, 
plaintiff's  car  was  within  a  short  distance  of  Chambers  street,  going 
north.  Defendant's  wagon,  which  had  been  backed  up  against  the 
«ast  curb,  drew  out  to  go  north,  around  an  automobile  truck,  which 
was  also  against  the  east  curb,  to  the  north  of  the  delivery  wag(Hi. 
There  was  space  between  the  truck  and  the  tracks  for  defendant's 
-wagon  to  pass,  but  the  horse's  head  projected  over  thp  track.  There 
is  evidence  that  the  motorman  of  the  car  was  looking  downward  at 
this  moment,  and  made  no  attempt,  to  stop.  There  is  also  evidence 
that  defendant's  driver  looked  at  the  motorman  at  this  moment.  See- 
ing that  he  was  likely  to  be  struck  unless  he  should  back,  he  did  so, 
•drawing  his  horse's  head  to  the  left  and  south,  but  did  not  back  so 
far  as  to  escape  striking  and  injuring  the  plaintiff.  On  cross-exam- 
ination of  plaintiff,  he  admitted  havm^  signed  a  general  release  to 
the  street  car  company,  which  was  received  in  evidence. 

At  the  conclusion  of  plaintiff's  case,  defendant  moved  to  dismiss 
the  complaint  on  the  following  grounds:  That  there  was  no  proof 
■of  defendant's  negligence,  no  proof  of  plaintiff's  freedom  from  con- 
tributory negligence,  and  that  plaintiff's  release  to  the  street  railway 
company,  as  a  joint  tort-feasor,  released  defendant  also.  This  motion 
was  denied  on  each  ground ;  the  court  remarking  that  the  release  of 
one  joint  tort-feasor  does  not  release  another.  The  court  therefore 
found,  in  effect,  as  facts,  that  defendant  was  negligent,  that  plaintiff 
was  not  negligent,  and  that  it  was  immaterial  whether  or  not  defend- 
ant and  the  street  railway  company  were  joint  tort-feasors;  that  is 
to  say,  whether  or  not  the  motorman  was  also  negligent.  In  this 
ruling  there  was  error.  Gilbert  v.  Finch,  173  N.  Y.  455,  66  N.  E. 
133,  61  L.  R.  A.  807,  93  Am.  St.  Rep.  623,  and  cases  there  cited. 

Ordinarily  this  court  will  assume  that,  on  conflicting  evidence,  the 
trial  court  found  every  fact  necessary  to  sustain  its  judgment  Hence, 
were  it  not  for  the  error  above  noted,  we  should  infer  from  the  judg- 
ment that  the  trial  court  found  as  a  fact  that  the  motorman  was  not 
negligent;  but  here  this  court  cannot  make  such  an  assumption,  be- 
•cause  the  trial  court  found,  in  effect,  that  the  question  of  negligence 
on  the  part  of  tJie  motorman  was  immaterial.  If  the  motorman  was 
not  negligent,  the  street  railway  company  and  defendant  were  not 
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joint  tort-feasors.   In  that  case,  the  release  could  not  be  properly 
pleaded  by  this  defendant. 
Judgment  reversed,  and  new  trial  ordered,  widi  costs  to  appellant 

to  abide  the  event. 

GIEGERICH,  J.,  concurs.  LEHMAN,  J.,  concurs  in  result  , 


BAIiL  et  al.  T.  SHEJPnARD  et  al. 

(Supreme  Court,  Appellate  IMvlston,  Bint  Department.'  December  81,  1009.) 

L  Money  Received  (i  6*) — Right  op  Action— Mistake. 

V.  bad  previously  purdiased  certain  kinds  of  bonds  from  defendants 
for  biB  ovnx  customers;  tbe  manner  of  purchasing  being  tbat  he  would  ob- 
tain a  net  price  from  defendants,  wbo  would  bill  tbe  bonds  to  tbe  put- 
ebaser  at  Uie  price  T.  was  to  receive  and  tben  pay  V.  tbe  diaermce  be- 
tween It  and  tiie  net  price  at  whlcb  be  bad  purchased.  On  the  occbsIod 
in  queetioD,  Y.  requested  defendants  to  deliver  certain  bonds  to  plaintltTs, 
stating  tbat  tbey  would  pay  for  tbem,  and  when  tbe  bonds  were  ddlv- 
ered  to  V.,  at  plalntilTs'  place  of  business,  he  told  plaintiffs  tbat  tbe  tXHids 
were  sold  to  another,  who  was  an  old  cuBtomer,  and  that  ble  check  for 
tbem  would  be  there  in  an  hour,  and  asked  plaintiffs  to  pay  defendants 
for  tbem,  afid  plaintltTs  made  a  draft  for  tbe  amount  wblcb  was  given 
to  defendants  by  V.  V.  bad  not  In  fact  sold  tbe  bonds,  and  plaintiffs,  up- 
oa  learning  tbat  fact,  informed  defendants,  demanding  back  their  draft, 
which  defendants  refused  to  snrrender.  Held,  that  the  transaction  was 
a  sale  of  the  bonds  to  V.,  and  not  to  plaintiffs,  and  tbat  plaintiffs  conid 
recover  from  defendants  Uie  amount  of  tbelr  draft  as  for  money  received 
by  defendants  under  a  mistake  of  fact,  Induced  by  V.'s  misrepresentation : 
defendants  not  having  changed  their  position  after  being  notified  of  the 
mistake  and  after  plaintiffs'  demand  for  tbe  draft 
[Ed.  Note.~For  other  cases,  see  Mon^  Becelved,  Dec,  Dig.  |  &*] 

2.  Monet  Received  (i  1*}— Obounds  or  OsuQATioif. 

An  action  for  money  bad  and  recelve<X  is  based  upon  tbe  equitable  prin- 
ciple tbat  an  action  at  law  will  He  to  recover  back  money  received  which 
in  equity  and  good  conscience  the  person  receiving  It  should  not  retain, 
after  learning  of  the  facts  making  it  inequitable  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Mon^  Becelved,  Cent  Dig.  |  1 ;  Dec: 
Dig.  {  l.»] 

Houston  and  Scott,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Charles  E.  Ball  and  others,  as  copartners,  composing 
the  firm  of  Ball  &  Whicher,  against  Edward  D.  Shephard  and  another, 
composing  the  firm  of  E.  D.  Shephard  &  Co.  From  a  judgment  for 
plaintiffs,  defendants  appeal.  Affirmed. 

Argued  before  INGRAHAM.  McLAUGHLIN,  HOUGHTON, 
CLARICE,  and  SCOTT,  JJ. 

L.  Lafiin  Kellogg,  for  appellants, 
H.  Aaron,  for  respondents. 

INGRAHAM,  J.  The  action  is  brought  to  recover  the  sum  of  $24,- 
'906.25,  paid  by  the  plaintiff  to  the  defendant  as  an  action  for  money 
had  and  received.  To  intelligently  present  the  question,  it  is  important 
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that  the  relation  of  the  parties  to  each  other  and  to  one  Valentine,  out 
of  whose  transactions  the  controversy  arose,  should  be  stated. 

It  seems  that  Valentine  was  a  deiuer  in  bonds,  stocks,  and  other 
securities.  He  had  been  in  the  employ  of  the  defendant,  but  about 
four  months  before  July  28,  1908,  he  had  been  engaged  by  the  plain- 
tiff to  bring  in  stock  business,  and  in  June  plaintiff  had  paid  him  a 
salary  of  $50  a  week.  Valentine,  however,  retained  his  outside  bond 
business,  and  during  the  time  that  he  had  been  in  the  employ  of  the 
plaintiff  he  had  carried  on  transactions  in  bond  and  other  unlisted  se- 
curities on  his  own  account,  sometimes  dearing  purchases  and  sales 
of  such  securities  through  the  plaintiff,  and  sometimes  through  other 
houses  engaged  in  that  business — the  plaintiff  was  what  is  known  as  a 
stock  exchange  house;  that  is,  connected  with  the  New  York  Stock 
Exchange.  Prior  to  this  time  the  defendant  had  promoted  a  com- 
pany called  the  "Yankee  Fuel  Company."  This  company  made  a  bond 
issue  of  $1,500,000,  and  at  this  time  about  $1,000,000  of  these  bonds 
was  unsold.  On  July  28,  1908,  Valentine  went  to  the  defendant's 
place  of  business  and  made  an  offer  for  $25,000  of  Yankee  Fuel  bonds 
at  90  cents  on  the  dollar.  Valentine  had  before  that  sold  these  bonds 
to  his  cust<xners  and  had  purchased  them  from  the  defendant  The 
method  seems  to  have  been,  when  Valentine  sold  the  bonds,  he  ob- 
tained a  net  price  from  the  defendant,  when  the  defendant  would  bill 
the  bonds  to  the  purchaser,  or  the  brokers  who  acted  for  the  pur- 
chaser, at  the  price  that  he  was  to  receive  for  them,  and  the  defend- 
ant would  pay  him  the  difference  between  the  net  price  at  which  Val- 
entine purchased  them  and  the  price  at  which  they  had  been  billed  to 
the  purchaser.  The  defendant  accepted  this  offer  of  Valentine's. 
Valentine  then  requested  the  defendant  to  deliver  the  bonds  to  tiie 
plaintiff,  who  would  pay  for  them.  Valentine  then  went  to  Mr.  Chinn, 
one  of  the  plaintiffs,  and  said  to  him  that  he  had  put  through  a  $25,- 
000  bond  deal.  Shortly  afterwards  the  bonds  were  received  from  the 
defendant  at  the  plaintiff's  place  of  business,  when  Chinn  gave  orders 
not  to  pay  for  them  until  he  could  see  Valentine  about  them.  Val- 
entine subsequently  came  in,  when  Chinn  said  to  him  that  there  were 
25  Yankee  Fuel  bonds  from  Shephard  &  Co.  and  asked  where  his 
money  was.  Valentine  said : 

"Why,  that  li  all  rlKbt,  Mr.  Chirm,  I  have  MM  those  honds  to  a  Ur.  Spin- 
gam,  of  SplDgam  Bros.  Be  Is  an  niitovni  mlUlner.  He  owns  tbe  bnllding  he 
Is  in.  I  have  sold  him  over  200,000  bonds  In  tbe  past  two  or  three  years.  In 
fact,  I  have  sold  bim  280,000  to  be  accurate."  That  then  was  no  use  of  hold- 
ing Sheidkard  np  for  tbe  payment  of  these  bonds,  because  a  certified  check 
would  be  down  there  within  an  hour  for  those  bonds  from  Mr.  Splngaru. 

Whereupon  Mr.  Chinn  told  his  cashier  to  pay  for  the  bonds.  The 
plaintiff's  check  was  then  drawn  and  was  delivered  to  the  defendant's 
messenger.  This  check  was  delivered  about  20  minutes  of  11  o'clock 
in  the  morning,  and  Valentine  stated  that  he  had  some  arrangement 
with  Mr.  Spingam  to  send  the  check  down.  The  Spingarn  check 
not  having  been  received  during  the  day,  the  plaintiff  tried  to  com- 
municate with  Mr.  Spingarn,  but  was  unsuccessful  until  the  following 
morning,  when  it  was  ascertained  that  Spingarn  had  never  purchased 
these  bonds  for  them  and  knew  nothing  about  the  transaction.  The 
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messenger  who  delivered  these  bonds  stated  that  he  delivered  them 
to  Valentine  personally  at  the  plaintiff's  place  of  business  and  received 
the  plaintiff's  check  for  them  from  Valentine.  The  defendant  imme- 
diately proceeded  to  have  the  check  certified,  and  it  was  at  once  de- 
posited and  paid  through  the  Clearing  House  on  the  same  day.  As 
soon  as  the  plaintiff  had  ascertained  that  Spingam  had  not  purchased 
these  bonds  on  the  morning  of  the  29th,  one  of  the  plaintiffs  went  to 
the  defendant's  place  of  business  and  saw  the  manager  in  diarge.  He 
told  the  manager  that  these  $25,000  worth  of  bonds  that  Valentine 
had  sold  for  the  defendant  to  Spingam  could  not  be  delivered,  and 
demanded  back  the  money.  The  manager  said  that  the  company  had 
been  advised  that  the  bonds  had  been  sold,  and  that  a  draft  was  on 
its  way,  to  which  the  plaintiff's  representative  replied,  "Then  cancel 
the  draft,"  and  the  plaintiffs  would  have  nothing  to  do  with  the  bonds, 
when  the  defendant's  manager  said  that  he  would  see  what  he  could 
do  about  it.  Subsequently,  on  the  same  day,  the  defendant  offered  to 
repurchase  the  bonds  at  60  cents  on  the  dollar.  The  plaintiff  tendered 
the  bonds  to  the  defendant  and  demanded  the  money,  but  it  was  re- 
fused ;  and  this  action  was  brought. 

At  the  end  of  the  plaintiff's  case  the  defendant  moved  to  dismiss 
the  complaint,  which  was  denied.  The  motion  was  renewed  at  the 
end  of  the  whole  case,  which  was  again  denied,  and  to  that  the  de- 
fendant excepted.  The  court  submitted  to  the  jury  two  questions: 
First,  whether  the  plaintiff  purchased  the  bonds  from  the  defendant; 
and,  second,  whether  it  was  under  any  material  mistake  of  fact  that 
the  plaintiff  was  induced  to  make  the  payment  in  question,  that  be- 
fore the  plaintiff  could  recover  it  must  show  that  the  payment  was 
made  in  consequence  of  a  material  mistake  of  fact,  finally  instructing 
the  jury  that: 

"If  you  find  that  In  the  tranaactlon  In  question  the  plaintiffs  were  acting  In 
the  matter  to  make  a  clearance  and  had  not  bought  the  bonds  from  the  de- 
fendants, and  that  In  paying  the  dieck  for  $24,906.25  plalntUb  acted  under  a 
mistake  of  fact,  namely,  In  ttx6  belief  that  the  bonds  had  been  bought  by  Spin* 
gam,  and  that  arrangements  had  been  made  under  which  Splnsara  had  ar- 
ranged to  send  a  certified  check  for  the  same  to  the  plaintiffs,  and.  In  fact, 
SplDgam  bad  not  bought  the  bonds  and  had  not  made  such  arrangements,  and 
that  defendants  had  not  cbanRed  their  position  to  their  prejudice  at  the  time 
they  received  notice  of  the  mistake,  then  the  plalntiffa  are  entitled  to  recover : 
and  to  which  I  add  otherwise,  and  if  you  find  to  the  contrary,  the  ^olntilb 
'Cannot  recover  In  this  action  against  the  defendants." 

To  this  charge  the  defendant  excepted.  The  jury  found  a  verdict 
for  the  plaintiff  for  the  full  amount  claimed,  and  from  ^at  verdict 
the  defendant  appealed. 

The  transaction  which  resulted  in  the  defendant  procuring  from  ■ 
the  plaintiff  this  check  of  nearly  $25,000  was  based  upon  the  sale  of 
these  bonds  by  the  defendant  to  Valentine.  Valentine  had  been  in 
the  habit  of  making  such  transactions  with  the  defendant,  and  in  the 
original  transactitm  there  was  no  mention  of  the  plaintiffs  name ;  the 
transaction  being  solely  between  the  defendant  and  Valentine,  and  the 
price  at  which  Valentine  bought  these  bonds  was  90  cents  on  the 
dollar.  After  that  sale  had  been  made,  the  defendant  was  asked  to 
bill  the  bonds  to  the  plaintiff  at  98  cents  on  the  dollar.   In  pursuance 
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of  that  request,  the  bonds  were  sent  to  the  plaintiff's  place  of  business, 
and  there  delivered  to  Valentine,  and  the  defendant's  representative 
received  from  Valentine  the  plaintiff's  check  for  the  amount.  This 
check  having  been  collected  on  the  same  day,  the  defendant  paid  to 
Valentine  the  difference  between  the  amount  at  which  the  bonds  had 
been  billed  to  the  plaintiff  and  the  amount  at  which  Valentine  had 
purchased  the  bonds.  I  think  that  the  transaction  on  its  face  was  a 
sale  of  the  bonds  to  Valentine,  and  not  to  the  plaintiff,  and  the  testi- 
mony is  not  at  all  disputed  that  Valentine  had  no  authority  to  pur- 
chase these  bonds  on  account  of  the  plaintiff  and  no  authority  to  bind 
the  plaintiff  by  a  transaction  of  this  character.  The  fact  that  tiie  bonds 
were  billed  to  the  plaintiff  at  a  different  price  fi-om  that  at  which 
Valentine  had  purchased  them,  and  that  Valentine  received  himself  the 
difference  between  the  price  at  which  the  bonds  were  billed  to  the 
plaintiff  and  the  price  at  which  the  bonds  were  sold,  was  itself  notice 
to  the  defendant  that  the  transaction  was  with  Valentine  personally, 
and  not  with  the  plaintiff ;  and  from  this  it  follows  that  the  defendant 
had  notice  of  the  fact  that  Valentine  was  carrying  out  this  transaction 
on  his  own  account.  The  jury  have  found  upon  undisputed  evidence 
that  the  plaintiffs  were  induced  to  pay  their  money  to  the  defendants 
upon  the  false  representation  of  Valentine  that  he  had  effected  a  sale 
of  the  bonds  to  Mr.  Spingam,  and  that  Mr.  Spingarn  had  agreed  that 
a  certified  check  would  be  presented  for  the  bonds  within  an  hour. 
The  delivery  of  the  plaintiff's  check  to  Valentine,  therefore,  was  based 
solely  upon  this  mistake  of  fact,  caused  by  the  misrepresentation  of 
Valentine  that  the  bonds  had  been  sold  to  Spingam,  and  that  the  check 
would  be  there  within  an  hour.  The  plaintifiPs  transaction  was  with 
Valentine.  It  could  not  be  disputed  for  a  moment  but  that,  upon  the, 
plaintiff  discovering  the  fraud  which  induced  the  defendant  to  act, 
they  could  have  repudiated  the  transaction  with  Valentine,  and  if  Val- 
entine had  the  plaintiff's  money  in  his  possession,  the  plaintiff  could 
have  recovered  it  back.  Valentine,  having  received  the*  plaintiff's 
check,  turned  it  over  to  the  defendant  to  carry  out  this  purchase  of  the 
bonds  from  the  defendant,  and  the  defendant,  therefore,  has  received 
from  Valentine  the  plaintiff's  money  which  Valentine  bad  procured 
by  these  misrqiresentations  and  a  mistake  of  fact  on  the  plaintiff's 
part  induced  by  such  misrepresentations. 

Assuming  that  the  defendant  acted  in  good  faith,  and  that,  so  far  as 
they  acted  upon  the  situation  as  it  appeared  to  them  on  this  28th  day 
of  July,  the  day  that  the  money  was  delivered,  they  would  be  pro- 
tected, it  seems  to  me  that  they  were  not  entitled  to  hold  the  plaintiff's 
money  as  against  the  plaintiff's  demand  if  nothing  had  happened  to 
itnpose  any  liability  upon  the  defendant,  or  if  their  position  had  not  * 
been  changed  before  notice  of  the  mistake  was  given  and  a  demand 
made  to  cancel  the  transaction;  but  it  is  not  pretended  that  the  de- 
fendants had  changed  their  position  before  the  morning  of  the  29th 
day  of  July,  when  they  were  notified  of  the  mistake  and  the  demand  ,  , 
for  the  repayment  of  the  money.  They  still  held  the  plaintiff's  money 
in  their  possession,  and  all  that  the  defendants  claimed  was  that  they 
had  notified  the  corporation  that  the  bonds  had  been  sold,  but  that  no 
money  had  been  paid  to  the  corporation  and  no  obligaticMi,  so  far  as 
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appears,  assumed  by  it  in  consequence  of  the  sale.  It  seems  to  me  thai 
a  case  is  made  out  for  a  recovery  for  mone^  had  and  received  based 
upon  the  money  having  been  paid  to  the  defendants  open  a  mistake 
of  fact  induced  by  the  misrepresentation  of  Valentine,  who  was  ac 
independent  purchaser  of  the  bcmds  from  the  defendants. 

It  is  claimed  by  the  defendant  that  this  action  cannot  be  maintained 
upon  the  ground  that  the  mistake  was  sdely  a  mistake  of  the  plaintiff, 
and  that  the  defendant,  not  being  ^ilty  of  any  fraud  and  knowing 
nothing  of  the  plaintiff's  mistake,  is  entitled  to  hold  the  plaintiff's 
money.  I  do  not  think  this  position  is  sound.  The  defendants  actu- 
.  ally  received  the  check  representing  this  mon^  from  Valentine,  to 
carry  out  the  contract  that  they  had  made  with  Valentine.  As  between 
tlie  plaintiff  and  Valentine  there  was  a  mutual  mistake  of  fact,  or  a 
mistake  on  the  plaintiff's  part  and  fraud  on  Valentine's  part  such  as  tc 
justify  a  rescission  of  the  transaction  and  a  recovery  from  Valentine 
of  the  money  that  he  received.  As  between  the  plaintiff  and  the  de- 
fendant, the  defendant  can  claim  no  better  title  to  the  money  than 
Valentine,  from  whom  the  defendant  received  it ;  and  it  is  clear  from 
the  evidence  that  the  method  of  obtaining  payment  of  the  bonds  wa? 
that  agreed  to  between  Valentine  and  the  defendant  for  their  own 
purposes  and  to  carry  out  the  transaction  as  between  themselves.  The 
plaintiffs  had  no  possible  interest  in  the  transaction  and  merely  al- 
lowed themselves  to  be  used  as  a  method  by  which  Valentine  amid 
carry  out  his  purchase  of  the  bonds.  Th^  were  induced  to  part  witb 
their  money  by  the  misrepresentations  of  Valentine,  and  I  think  it 
would  be  a  violation  of  the  principles  upon  which  this  action  for 
money  had  and  received  was  based  to  allow  the  person  who  had  ac- 
quired the  money  from  Valentine  to  retain  it.  He  had  no  title  to  it 
or  right  to  hold  it  as  against  the  true  owner  of  the  money  who  was 
entitled  to  it.  '^The  action  for  money  had  and  received,  although  an 
action  at  l^w,  is  based  upon  equitable  principles  that,  where  a  person 
has  received  money  which  in  equity  and  good  conscience  he  is  not  jus- 
tified in  retaining,  an  action  at  law  will  lie  to  recover  it  back.  While 
a  person  receiving  money  under  such  circumstances  is  entitled  to  be 
protected  against  any  obligations  that  he  has  incurred  or  actual  pay- 
ments made  based  upon  its  receipt  before  notice  of  the  facts  which 
make  it  inequitable  for  the  receiver  to  hold  it,  he  is  bound  to  repay  it 
to  the  true  owner  when  he  still  retains  it  in  his  possession  when  noti- 
fied of  the  facts  which  make  it  inequitable  for  him  to  retain  it^ 

A  line  of  cases  relied  on  hy  the  appellant,  of  which  Justb  v.  Nat. 
Rank  of  C(»nmonwealth,  56  N.  Y.  478.  is  an  example,  does  not  apply,  i 
That  decision,  and  the  cases  that  follow  it,  are  based  upon  the  rule 
•  that,  in  the  absence  of  trust  or  agency,  "it  is  only  to  the  extent  of  the 
interest  remaining  in  the  party  committing  the  fraud  that  the  monev 
can  be  followed  as  against  an  innocent  party  having  a  lawful  title 
founded  upon  consideration ;  and  that,  if  it  has  been  paid  in  the  ordi- 
nary course  of  business,  either  upon  a  new  consideration  or  for  an 
existing  debt,  the  right  of  the  party  to  follow  the  money  is  gone."  It 
seems  to  me  that  the  distinction  between  those  cases  and  this  is  that 
the  defendants  and  Valentine,  for  their  own  purposes,  adopted  this 
method  of  carrying  out  the  transactions  between  &em.    ^  Valen-  | 
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tine's  fraud  the  plaintiffs  were  induced  to  give  Valentine  a  check  for 
the  bonds,  which,  as  a  part  of  the  transaction,  were  turned  over  to 
the  defendants.  Here,  the  whole  transaction  itself  was  permeated 
by  Valentine's  fraud,  and,  although  the  defendants  had  no  knowledge 
of  it,  they  were  chargeable  as  between  themselves  and  the  plaintiffs 
with  the  fraud  by  which  Valentine  induced  the  plaintiffs  to  take  part 
in  the  transaction. 

In  Lawrence  v.  American  Nat,  Bank,  64  N.  Y.  432,  the  plaintiff 
made  up  a  statement  of  their  accounts  with  Post,  which  showed  that 
a  balance  was  due  him  exceeding  $10,000,  and  this  sum  was  paid  to 
the  defendants  as  his  assignee.  When  they  made  this  statement,  by 
mistake,  they  omitted  to  charge  Post  with  $5,000  which  they  had 
loaned  him,  and  hence  they  overpaid  the  defendant  tlie  amount  of 
this  sum  with  interest.  This  mistake  was  unknown  to  them,  and  was 
manifestly  unknown  to  the  defendant;  but  it  was  held  that  the  mis- 
take  furnished  a  good  ground  of  recovery.  It  was  there  stated : 

"It  is  the  fact  that  one  by  mlBtake  nnlntentionally  pays  money  to  another 
to  which  the  latter  is  not- entitled  from  the  former,  which  gives  the  ri^t  of 
action,  and  the  fkct  that  the  mistake  occurs  Uiroagb  negligence  does  not  give 
the  payee  any  better  or  the  payer  any  worse  title  to  the  money." 

It  follows  that  the  judgment  was  right  and  should  be  affirmed. 
MdUAUGHLIN  and  CLARKE,  JJ.,  concur. 

HOUGHTON,  T.  I  dissent.  The  complaint  simply  alleges  that  the 
plaintiffs  made  a  '  mistake  of  fact"  in  paying  to  the  defendants  $24,- 
906.25  for  the  25  Yankee  Fuel  Company  bonds  delivered  by  the  de- 
fendants to  them.  No  mutual  mistake  is  alleged,  and  no  mistake  on 
the  part  of  the  plaintiffs  coupled  with  fraud  on  the  part  of  the  de- 
fendants is  pleaded,  and  therefore  the  plaintiffs  are  in  no  position  to 
sustain  their  judgment  on  the  ground  that  there  was  mistake  on  their 
part  and  fraud  on  the  part  of  the  defendants.  The  plaintiffs  chose 
their  allegation,  and  the  omrt  charged  that  they  must  recover,  if  they 
recovered  at  all,  under  the  allegation  of  the  complaint,  and  on  the 
ground  that  tliere  was  a  material  mistake  of  fact  on  the  part  of  the 
plaintiffs  only.  In  the  course  of  the  defendants'  requests,  "fraud 
and  collusion"  was  referred  to,  and  the  court  replied  that  there  was 
no  issue  of  fraud,  and  that  the  action  was  predicated  only  upon  a 
material  mistake  of  fact  on  the  part  of  plaintiffs.  Such  being  the 
allegation  and  course  of  trial  of  the  action,  the  judgment  must  be 
tested  accordingly. 

Valentine  was  in  the  emijloy  of  the  plaintiffs  as  outside  stockman ; 
but  his  employment  gave  him  the  right,  as  testified  to  by  one  of  the 
plaintiffs,  to  engage  in  outside  bond  business  on  his  own  account. 
He  had  formerly  been  in  the  employ  of  the  defendants  and  had  sold 
Yankee  Fuel  Company  bonds,  the  issue  of  which  defendants  were 
placing  on  the  market.  Under  his  employment  by  the  plaintiffs,  if 
he  could  make  anything  for  himself  in  the  sale  of  these  or  any  other 
bonds,  he  had  the  right  to  retain  for  himself  whatever  compensation 
he  might  receive.  He  negotiated  with  the  defendants  to  purchase 
25  of  the  bonds  at  90,  and  told  them  to  bill  them  to  the  plamtiffs  at 
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98 ;  the  defendants  to  pay  him  the  difference  as  his  commission.  The 
defendants  did  bill  to  the  plaintiffs  25  of  the  bonds  at  98  and  sent 
them  by  a  messenger  to  the  plaintiffs,  with  direction  to  collect  on 
delivery.  Valentine  was  present  and  told  the  plaintiffs  that  he  had 
sold  these  bonds  to  a  man  by  the  name  of  Spingam»  who  was  responsi- 
ble, ^d  who  would  pay  for  them  immediately.  The  plaintiffs  hesi- 
tated about  giving  their  check  to  the  defendants  for  the  bonds  until 
they  had  received  the  check  of  Spingam,  but  on  Valentine's  assurance 
that  it  was  all  right  they  did  give  their  check  to  the  defendants.  Val- 
entine deceived  the  plaintiffs,  and  Spingarn  had  not  agreed  to  pur- 
chase and  would  not  take  them.  The  bonds  were  therefore  left  on  the 
plaintiffs'  hands,  and  the  defendants  refused  to  take  them  back  and 
repay  the  money.  Valentine  applied  immediately  to  the  defendants 
for  his  commissions,  the  difference  between  90  and  98,  and  they  paid  to 
him  $2,400,  and  claimed  to  have  passed  the  balance  on  to  the  Yankee 
Fuel  Ciwnpany.  Of  course,  there  was  fraud  on  the  part  of  Valentine, 
and  possibly  under  appropriate  allegations  the  plaintiffs  might  be  able 
to  show  that  the  defendants  participated  in  it.  There  is  no  proof,  and 
could  be  none  under  the  allegations  of  the  complaint  and  rulings  of 
the  court,  that  the  defendants  knew  of  Valentine's  representations  to 
the  plaintiffs.  Nor  is  there  any  proof,  so  far  as  defendants  are  coa- 
cemed,  that  the  plaintiffs  were  acting  as  a  mere  clearing  house  in 
accepting  and  paying  for  the  bonds.  The  defendants  might  have 
thought  that  the  plaintiffs  were  not  bu3ring;  but  there  is  no  evidence 
that  they  knew  to  whom  Valentine  was  to  sell.  So  far  as  disclosed, 
all  that  the  defendants  knew  was  that  the  bonds  were  to  be  delivered 
to  the  plaintiffs,  and  that  the  money  for  them  was  to  be  paid  on  their 
delivery. 

The  only  mistake  the  plaintiffs  made  was  in  relying  on  Valentine's 
representations  and  in  paying  for  the  bonds  before  they  received  the  . 
check  of  his  alleged  customer.  Valentine  was  not  acting  as  agent 
for  tiie  defencbnts  as  sellers,  nor  for  the  plaintiffs  as  buyers.  He  was 
simply  carrying  on  his  individual  bond  business,  which  under  his  em- 
ployment with  the  plaintiffs  he  had  a  right  to  do.  If  Spingam  had 
taken  the  bonds  and  repaid  plaintiffs,  they  could  not  have  complained 
because  of  Valentine's  commissions,  for  they  belonged  to  him.  The 
fact  that  they  acted  under  a  mistake  in  taking  his  word  and  in  believ- 
ing his  representations  that  he  had  sold  the  bonds,  and  that  the  pur- 
chaser would  immediately  pay  for  them,  g^ves  them  no  right  to  re- 
lief from  such  nustake  as  against  these  defendants. 

The  plaintiffs  rdy  on  Hathaway  v.  County  of  Delaware,  186  N.  Y. 
368,  78  N.  E.  153,  13  L.  R.  A.  (N.  S.)  273,  113  Am.  St.  Rep.  909. 
Sharkey  v.  Mansfield,  90  N.  Y.  227,  43  Am.  Rep.  161,  Lawrence  v. 
Amer.  Nat.  Bank,  54  N.  Y.  433,  and  kindred  cases,  which  hold  that^ 
when  one  party  pays  money  to  another  to  which  he  is  not  entitlied,  he 
may  recover  it  back,  although  the  mistake  was  not  mutual  and  no 
fraud  was  perpetrated.  It  is  true  that  an  action  lies  for  the  recovery 
of  money  so  paid  under  certain  circumstances.  In  all  of  the  cases  so 
holding,  overpayment  or  a  wrong'  payment  was  made  through  error 
in  assuming  the  amount  was  due  when  it  was  not,  or,  as  in  the  Hatha- 
way Case,  in  paying  in  reliance  upon  a  forged  instrument  which  was 
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repudiated  because  it  was  not  genuirie,  and  the  mistake  occurred  in 
the  dealings  between  the  parties  themselves. 

In  the  present  case  the  mistake  was  not  between  the  plaintiffs  and 
the  defendants,  but  between  the  plaintiffs  and  Valentine  and  in  tak- 
ing his  word.  There  could  be  no  security  in  dealings  with  respect  to 
stocks  and  bonds  if  they  could  be  delivered  and  paid  for  on  the  sup- 
position that  a  customer  stood  ready  to  repurchase,  if,  on  the  cus- 
tomer failing,  the  money  could  be  recovered  back  on  tiie  ground  of 
mistaken  judgment  The  defendants  expected,  and  had  the  ri^ht  to 
expect,  that  their  bonds  would  be  paid  for  on  delivery.  The  plaintiffs 
knew  they  were  paying  for  them,  and  that  they  could  not  get  delivery 
unless  they  did.  There  was  no  mistake  between  the  parties  them- 
selves, for  no  more  than  was  due  to  defendants  was  paid  to  them,  and 
the  j^aintiff s  knew  that  fact. 

Under  the  allegations  of  the  complaint  to  which  the  plaintiffs  were 
held  on  the  trial,  I  do  not  think  the  judgment  can  be  sustained,  and  I 
therefore  vote  for  a  reversal. 

SCOTT,  J.,  concurs. 


L.  C.  PAGE  CO.  T.  SHERWOOD. 
(Sapreme  Coart,  Appellate  Term.   Jvnnary  21,  1910.) 

1.  COBPOBAnoKS  ({  642*)— FoSEIOIt  COBPORATIORB— BlOBT  10  SUB— GONTBACTB 

—Puck  or  Makino. 

Defendant,  in  Kew  Yotk,  gave  the  travdlng  salesman  of  plalDtifF,  a 
Massachnsetts  corporation,  an  order  for  goods,  which  he  mailed  to  plain- 
tiff's office  In  MassachoHetts.  Held,  that  as.  In  the  abseoce  of  special  au- 
thority In  the  salesman,  the  order  would  hare  to  be  accepted  by  his  prin- 
cipal, It  win,  In  the  absence  of  further  evidence,  be  considered  that  the 
order  was  accepted,  and  the  contract  made,  in  Massachusetts,  so  that  Gen- 
eral Corporation  Law  (Consol.  Laws,  c.  23)  {  IS,  forbidding  action  in  the 
state  by  a  for^gn  corporation,  doing  business  in  the  state,  on  a  contract 
made  in  the  state,  unless  it  shall  hare  obtained  a  certificate  of  antboril7 
to  do  business  tn  the  state,  does  not  apply. 

[Ed.  Note.— For  other  cases,  see  Gorporatl(ms,  Gent  TUg.  H  2520-2527 ; 
Dec.  Dig.  S  W2.»] 

2.  COBPORATIONB  (S  657*)— FOBEiaN  GOBPOUTIONS—BiraT  TO  SUX— GbNTUOTS 

— Place  of  NtAEino. 

Neither  was  the  contract  made  In  the  state,  within  such  statnte,  where 
defendant  mailed  an  order  directly  to  plaintiff  in  Massachusetts, 

[Ed.  Note— For  other  cases,  see  Corporations,  Oent  Dig.  H  2086-2554; 
Dec.  Dig.  I  657.*] 

8.  cobpobations  ($  642*)— fobkiam  cobpobatiorb— bloht  to  bub— "douto 
Business  in  the  Staic." 

Plaintiff,  a  foreign  corporation,  is  not  Shown  to  be  "doing  business  tn 
the  state,"  within  Gmeral  Corporation  Law  (Consol.  Laws,  c.  28)  {  16, 
relatlTe  to  the  right  of  such  a  corporation  to  sae  ta  the  stat^  1^  evidence 
of  a  traveling  salesnian  of  his  having  an  office  in  the  state  tat  the  trana- 
actlon  of  business,  especially  in  Uie  absence  of  evidmice  that  idaintlfl  knew 
he  maintained  such  an  office  or  that  he  conducted  business  therein  for 
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plaintiff,  or  bj  evidence  that  "In  rears  gone  by,  and  not  latterly,"  defend- 
ant bad  examined  Btocka  of  plaintiff's  goods  at  said  office. 

[Ed.  Note.— Fot  otber  cam.  we  Oorporatlmia,  Cent  Dig.  H  2320-2527; 
Dec.  Dig.  i  012.* 

For  otber  deflnlttona,  see  Words  and  Phrases,  toL  3,  p^  21w>;  vol.  8, 
pp.  7640-7041.] 

Appeal  from  Municipal  Courts  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  I^.  C.  Page  Company  against  Robert  E.  Sherwood 
From  a  judgment  for  defendant,  after  a  trial  without  a  jury,  plain- 
tiff appeals.   Reversed,  and  new  trial  ordered. 

Argued  before  GIEGERICH,  DAYTON,  and  LEHMAN,  JJ. 

Edgerton,  Allen  &  Dean,  for  appellant. 

Parker  &  Aaron  (Charles  Adkins  Baker,  of  counsel),  for  respondent. 

GIEGERICH,  J.  The  plaintiff,  a  foreign  corporation,  brought 
this  action  to  recover  the  agreed  price  of  certain  goods  sold  and  de- 
livered to  the  defendant.  The  answer  admitted  sale  an^d  delivery 
of  goods  of  a  slightly  less  value,  and  set  up  as  a  defense  that  the 
account  had  been  settled  by  the  giving  of  notes  for  the  amount  as  ad- 
justed by  the  parties,  after  certain  allowances  mutually  agreed  upon, 
which  notes  had  not  matured  at  the  time  when  the  action  was  com- 
menced. The  defendant  clearly  failed  to  establish  this  defense,  and 
the  trial  court,  as  appears  from  the  record,  gave  judgment  in  his  favor 
"solely  upon  the  ground  that  plaintiff  was  doing  business  within  this 
state  without  having  complied  with  section  15  of  the  general  cor- 
poration law."  The  only  question  raised  upon  this  appeal  is  whether 
the  case  justified  a  judgment  for  the  defendant  upon  that  ground. 

Section  15  of  the  general  corporation  law  (Consol.  Laws,  c.  23)  pro- 
liibits  the  bringing  of  an  action  by  a  foreign  stock  corporation  doing 
business  in  this  state,  upon  a  contract  made  within  the  state,  unless  it 
shall  have  procured  a  certificate  of  authority  to  do  business  from 
the  Secretary  of  State  before  the  making  of  the  contract.  It  is  neces- 
sary, before  the  prohibition  contained  in  this  section  can  be  applied, 
both  that  the  a)ntract  sued  upon  shall  have  been  made  within  the 
state  and  that  the  corporation  shall  have  done  business  here.  Talla- 
.poosa  Lumber  Co.  v.  Holbert,  5  App.  Div.  559,  39  N.  Y.  Supp.  432; 
St.  Albans  Beef  Co.  v.  Aldridge,  112  App.  Div.  803,  99  N.  Y.  Supp. 
398,  and  cases  there  cited ;  Union  Trust  Co.  v.  Sickels,  135  App.  Div. 
105,  109  N.  Y.  Supp.  263. 

It  appeared,  in  the  case  at  bar,  from  the  testimony  of  the  defend- 
ant himself,  tiiat  the  order  for  a  considerable  part  of  the  goods  in 
question  was  given  by  the  defendant  to  a  traveling  salesman  of  the 
plaintiff.  This  was  done  in  the  city  of  New  York.  But  the  taking 
of  an  order  by  a  traveling  salesman  does  not  ordinarily  amount  to 
the  making  of  a  contract.  6  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.) 
227.  In  the  absence  of  special  authority,  the  order  so  taken  must 
be  accepted  by  his  principals  before  a  contract  is  consummated,  and 
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in  the  present  case  the  testimony  was  that  this  order  was  mailed  to 
the  office  of  the  corporation  in  Massachusetts  and  the  goods  shii^ed 
from  there.  In  the  absence  of  any  other  evidence,  it  must  be  held 
that  the  order  was  accepted  in  Massachusetts  and  that  the  contract 
was  made  there.  Under  these  circumstances  as  to  such  goods  the 
statute  was  not  violated.  St.  Albans  Beef  Co.  v.  Aldridge,  113  App. 
Div.  803,  99  N.  Y.  Supp.  398,  and  cases  there  cited ;  Brown  Seed  Co. 
V.  Richardson,  63  Misc.  Rep.  617,  103  N.  Y.  Supp.  243.  The  defend- 
ant also  testified  that  his  order  for  some  part  of  tiie  goods  was  mailed 
by  him  directly  to  the  plaintiff  in  Boston.  This  contract,  therefore, 
also  arose  in  Massachusetts.  As  to  the  goods  included  in  these  two 
orders,  the  plaintiff  was  therefore  entitled  to  recover,  for  the  con- 
tracts were  not  made  within  the  state. 

The  right  of  the  plaintiff  to  recover  upon  any  contracts  made  within 
the  state  is  not  at  all  affected  by  the  testimony  of  the  defendant  that 
one  L.  J.  Nunan  was  employed  as  traveling  salesman  by  the  plaintiff 
and  had  an  ofHce  for  the  transaction  of  business  at  No.  166  Fifth  av- 
enue. The  mere  fact  that  a  traveling  salesman  of  the  plaintiff  may 
have  had  such  an  oSfict  cannot  defeat  the  plaintiff's  right  to  recover 
(Vaughn  Machine  Co.  v.  Lighthouse,  64  App.  Div.  188,  71  N.  V. 
Supp.  799 ;  Fresno  Home  Packing  Co.  v.  Turle  &  Skidmore,  60  Misc. 
Rep.  79,  ill  N.  Y.  Supp.  839),  especially  in  the  absence  of  proof 
that  the  plaintiff's  officers  knew  that  Nunan  maintained  such  an  of- 
fice or  that  he  conducted  business  therein  for  the  plaintiff.  The  de- 
defendant  further  testified  that  he  had  examined  stocks  of  the  publica- 
tions of  the  plaintiff  at  said  office;  but  since  he  had  only  done  so  "in 
\'ears  gone  by,  and  not  latterly,"  such  testimony  was  of  no  value 
whatever  on  tiie  point  in  issue. 

The  judgment  should  therefore  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  the  appellant  to  abide  the  event. 

DAYTON,  J.,  concurs.  LEHMAN,  J.,  concurs,  on  the  ground 
that  the  plaintiff  was  not  doing  business  within  the  state  within  the 
meaning  of  the  statute. 


In  re  EAST  IfllST.  ST.  IN  CITY  OF  NE\V  TOBK. 
(Snprane  Court,  Ai^late  Dlrlslon,  First  Department.   December  31,  1000.) 

Appeal  from  Special  Term,  New  York  County. 

Proceedings  by  the  Mayor,  Aldermen,  and  Commonalty  of  the  City 
of  New  York  to  acquire  land  for  widening  of  East  161st  street.  From 
a  judgment  entered  on  the  decision  of  the  Special  Term  (52  Misc. 
Rep.  596,  102  N.  Y.  Supp.  500),  dismissing  the  proceeding  so  far  as 
it  attempted  to  acquire  certain  property  of  the  New  York  Central  & 
Hudson  River  Railroad  Company,  the  parties  a^^ieved  appeal.  Af- 
firmed. 

Argued  before  INGRAHAM,  McLAUGHLIN,  LAUGHLIN, 
HOUGHTON,  and  SCOTT,  JJ. 
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Th<»iias  C.  Blake,  for  appellant 
Ira  C.  Hace,  for  respondent 

PER  CURIAM.  Affirmed,  on  opinion  of  court  below. 

INGRAHAM,  J.  I  dissent  from  the  affirmance  of  this  Judgment 
Express  authority  was  conferred  by  law  for  the  fiHng  of  certain  maps 
and  profiles  of  the  Twenty-Third  and  Twenty-Fourth  wards  of  the 
city  of  New  York.  In  pursuance  of  the  authority  thus  conferred, 
final  maps  and  profiles  were  duly  filed,  upon  which  161st  street  was 
laid  out  to  the  width  of  100  feet  By  section  958  of  the  consoHdaticm 
act  (chapter  410,  p.  262,  of  the  Laws  of  1882,  as  amended  by  section 
2,  c.  267,  p.  529,  of  the  Laws  of  1893)  the  municipal  corporation  was 
expressly  authorized  to — 

"acquire  title,  for  the  use  of  the  public,  to  all  or  any  of  the  lands  required 
for  the  streets,  avenueB  and  roads  laid  ont  In  the  Twen^-Tblrd  and  Twenty- 
Fourth  wards  of  the  said  city  of  New  York,  or  any  portion  of  said  streets, 
avennee,  roads,  pnbltc  squares  and  places  In  the  said  Twenty-Third  and 
Twttil7-iroarth  wards  ct  said  C^ty,  wbenerar  It  shall  deoa  it  for  the  public  In- 
traest  BO  to  do." 

Section  957  of  the  consolidation  act  (chapter  110,  p.  262,  Laws  1882) 
provides  that: 

*Vo  street  or  aTsnoe  not  laid  out  before  Ifay  27,  1878,  shall  be  constrocted 
through  or  upon  the  depot  or  station  grounds  of  any  railroad  or  branch  of  tba 
same,  then  operated  by  steam  within  the  said  wards,  unless  with  the  consent 
of  the  said  railroad  company." 

To  widen  161st  street  to  100  feet  there  was  required  a  strip  of  land 
on  the  north  side  of  the  existing  161st  street  extending  from  Morris 
to  Sheridan  avenues.  The  block  of  which  this  strip  was  a  part  had 
been  acquired  by  the  New  York  Central  Railr(»id  Company,  and  was 
used  as  a  yard  in  which  the  cars  of  the  company  were  stored,  and  for 
other  purposes.  No  part  of  this  strip  required  for  the  wideniiu^  of 
161st  street  had  been  used  by  the  railroad  company  for  any  of  the 
purposes  of  a  railroad.  The  tracks  that  had  been  constructed  did  not 
extend  to  this  strip  of  land,  and  the  only  purpose  for  which  it  appears 
to  have  been  used  was  for  piling  unused  timber  or  other  materials  up- 
on it.  There  was-  an  entrance  to  the  railroad  yard  from  161st  street 
as  unwidened ;  but  such  an  entrance,  so  far  as  appears,  could  as  con- 
veniently have  been  made  from  the  widened  street. 

The  court  below  has  held  that  because  this  strip  of  land  had  been 
acquired  by  a  railroad  company  and  might  in  the  future  be  used 
the  railroad  company,  the  aty  authorities  had  no  power  to  condemn  it 
for  a  street  use.  It  is  undoubtedly  the  rule  that,  where  the  state  has  au- 
thorized the  taking  of  lands  for  a  public  use  which  are  held  and  im- 
pressed with  a  public  trust,  they  could  not  be  acquired  for  another 
public  use  without  special  authority  from  the  Legislature,  and  in  a 
general  grant  authorizing  a  corporation  to  acquire  land  by  the  right 
of  eminent  domain,  there  was  necessarily  excepted  property  alreiuiy 
held  upon  a  public  trust  by  the  authority  and  under  the  ward  and  con- 
trol of  the  state  (Matter  of  the  Petition  of  N.  Y.,  L.  &  W.  R.  R.  Co., 
99  N.  Y.  12,  1  N.  E.  27) ;  but  the  land  in  question  was  not  acquired 
by  the  railroad  company  under  any  proceeding  in  which  it  was  de- 
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termined  that  the  land  was  necessary  for  public  use.  It  was  acquired 
by  purchase,  and  a  large  portion  of  it  had  been  devoted  to  the  uses 
of  the  railroad  company;  but  here  is  a  small  strip  of  land,  essential 
for  the  street  as  laid  out  under  legislative  authority,  which  is  not  used 
by  the  railroad  company  for  a  public  use,  and  which  the  testimony 
does  not  establish  is  necessary  for  that  purpose. 

The  fact  that  a  railroad  company  has  acquired  by  purchase  property 
in  a  city  does  not,  I  think,  place  the  property  in  the  position  of  cme 
that  has  been  actually  subject  to  a  public  trust  for  a  public  use,  so 
as  to  prevent  a  municipality  from  acquiring  title  to  it  when  it  becomes 
necessary  to  use  the  property  for  street  purposes.  It  seems  to  me  that 
the  burden  is  then  upon  the  railroad  company  of  showin|f  that  the 
portion  required  for  the  street  is  so  connected  with  the  public  use  that 
it  necessarily  should  continue  to  be  devoted  to  that  purpose.  The 
location  of  this  property,  the  fact  that  the  railroad  company  had  never 
actually  used  it  in  connection  with  its  transportation  system,  and  the 
absence  of  evidence  to  show  that  the  cutting  off  of  diis  small  strip 
of  land  would  seriousJy  affect  the  use  for  which  the  railroad  company 
has  acquired  the  property,  seems  to  me  to  justify  the  application  to 
condemn  the  property  by  the  municipality  for  its  use  in  the  public 
street. 

I  think,  therefore,  the  judgment  should  be  reversed, 
SCOTT,  J.,  concurs. 


HILLIKEN  BROS..  Inc.,     CITY  OF  NEW  TOBK  et  aL 

(Snpremft  Court,  Appellate  DItIbIoii,  First  Department   December  81,  1000.) 

HuificzPAi.  Co'bpobationb  (I  373*) — Contbacts— Mbchanio's  Lien— Timb  fob 
Nonet— "Completed.  " 

Lien  Law  (Laws  1909,  c.  88  [Consol.  Laws,  c.  S3])  |  12.  provides  a  lien 
on  the  amount  due  tbe  contractor  from  a  city  under  a  contract  for  the 
coDstractlon  of  a  public  Improvement  for  materiel  or  labor  furnished  for 
snch  Improvemait  by  giving  notice  of  snch  Hen  to  epectfled  offlcen  before 
the  Iminwement  la  completed  and  acc^ted  by  the  city  or  wltbln  80  days 
thereafter.  Held  that,  with  reference  to  the  time  for  flllns  a  notice  of 
lien,  the  Improvement  is  completed  when  It  Is  turned  over  to  and  acc^ted 
by  the  city  on  the  architect's  certificate,  though  a  spedfled.  sam  Is  re- 
tained for  one  year  by  the  city  under  the  contract,  as  a  gaarantee.  and  a 
further  sum  Is  retained  for  uncompleted  work  spedfled. 

[Ei.  Note. — For  other  casea,  see  Hnnlcipal  Oorporatlcnu^  Cent  Dig.  | 
W3 ;  Dec.  Dig.  I  373.« 

For  other  definitions,  see  Words  and  Phrases,  voL  %  pp.  1866-1868.] 

Laogblln,  J.,  dissenting  In  part 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Milliken  Bros.,  Incorporated,  against  the  City  of  New 
York,  James  D.  Murphy  Company,  and  others  to  foreclose  a  me- 
chanic's lien.  From  the  judgment  rendered,  Jerome  A.  Jackson  and 
others  appeal.  Affirmed. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ.  
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Thomas  C.  Ennever,  for  appellant  Jerome  A.  Jackson. 
Frederick  Hulse,  for  appellant  Patrick  H.  McNulty. 
Charles  A.  Brodek,  for  appellant  B^ker,  Smith  &  Co, 
Gilbert  E.  Roe,  for  appeUant  Roebling  Const.  Co. 
Arnold  L-  Davis,  for  respondent  James  D.  Murphy  Co, 
Johit  L.  O'Brien,  for  respondent  City  of  New  York. 

INGRAHAM,  J.  This  was  an  action  to  foreclose  a  mechanic's  lien 
upon  the  amount  due  by  the  city  of  New  York  to  its  contractor,  die 
James  D.  Murphy  Company,  who  was  building  under  a  contract  with 
the  city  of  New  York  the  Sixty-Ninth  Armory.  The  defendants 
appellants  interposed  answers  setting  up  certain  mechanics'  liens  which 
they  claimed  to  have  filed  against  the  amounts  due  by  the  city  to  the 
Murphy  Company.  The  court  dismissed  the  claim  of  these  defend- 
ants appellants  upon  the  ground  that  their  lien  was  not  filed  in  time, 
and  from  the  judgment  entered  thereon  these  appellants  appeal. 

The  facts  as  found  by  the  trial  judge  are  as  follows :  On  the  26th 
day  of  January,  1904,  the  defendant  James  D.  Murphy  Company  en- 
tered into  a  contract  with  the  city  of  New  York,  the  armory  lx>ard, 
for  the  erection  and  completion  of  an  armory  building  in  the  city  of 
New  York  in  pursuance  of  certain  plans  and  specifications  in  said 
contract  for  the  sum  of  $619,522.33.  This  contract  provided  that  the 
action  of  the  architect  by  which  the  contractors  are  to  be  bound  and 
concluded  according  to  the  terms  of  the  contract  should  be  that  evi- 
denced by  their  final  certificate.  That  the  Murphy  Company  entered 
upon  the  performance  of  its  contract  That  the  time  within  which  the 
said  contract  was  to  be  completed  was  extended  to  and  including  the 
8th  day  of  October,  1905.  That  the  said  contract  was  substantially 
completed  on  the  8th  day  of  October,  1906.  That  on  said  day  the 
architects  named  in  said  contract  delivered  to  the  city  of  New  York 
through  the  armory  board  their  final  certificate  in  connection  with 
the  completion  of  the  work  mentioned  in  the  said  contract,  and  filed 
with  the  armory  board  a  certificate  to  the  effect  that  the  contractor, 
James  D.  Muiphy  Company,  was  entitled  to  payment  of  the  amount 
remaining  unpaid  on  its  contract,  to  wit,  $96,091.24,  less  the  sum  of 
$2,000  to  be  retained  as  a  guaranty  under  the  provisions  of  the  con- 
tract and  less  the  further  sum  of  $1,000  to  be  retained  for  uncom- 
pleted work.  That  thereafter  the  board  of  armory  commissioners  of 
the  city  of  New  York  issued  its  certificate  to  the  general  effect  as  the 
certificate  of  the  architects  for  the  payment  of  $95,091.24  and  for 
the  retaining  of  $1,000  on  account  of  uncompleted  work,  and  the 
further  sum  of  $3,000  in  accordance  with  the  contract  That  on  the 
8th  day  of  October,  1906,  the  armory  board  adopted  a  resolution  ac- 
cepting the  Sixty-Ninth  Armory  from  the  contractors  as  completed 
with  the  reservation  named  in  the  resolution,  and  the  comptroller 
was  authorized  to  pay  to  James  D.  Murphy  Company  the  sum  of  $93,- 
091.24  for  the  execution  of  their  contract  for  the  erection  of  the 
Sixty-Ninth  Regiment  Armory,  being  the  payment  in  full  with  a  res- 
ervation therefrom  of  $1,000  until  the  marble  tablet  was  properly  in- 
stalled, and  a  further  reservation  of  $3,000  as  provided  in  the  con- 
tract for  one  year  from  the  date  of  the  issuance  of  the  final  certificate 
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as  a  guaranty  for  the  perfect  working  and  efficiency  of  the  steam- 
heating  apparatus,  and  that  the  roofs  of  the  building  should  be  made 
tight  and  any  defects  which  may  appear  in  the  entire  work  remedied, 
and  that  these  certificates  were  delivered  to  the  proper  dficial  of  the 
city  of  New  York.  That  subsequently,  and  on  November  17,  1906, 
an  assistant  engineer  in  the  comptroller's  office  reported  that  the  work 
was  completed  in  a  satisfactory  manner,  excepting  the  electric  wiring 
and  connections.  That  there  were  several  serious  defects  in  this 
electric  work,  which  would  take  several  weeks  to  remedy,  and  the 
engineer  therefore  recommended  that  $90,000  be  paid  the  claimants 
at  that  time,  and  that  $3,091.S4  be  retained  until  such  time  as  the  de- 
fective work  should  have  been  made  good.  Acting  upon  this  report, 
the  auditing  bureau  of  the  department  of  finance  of  the  city  of  New 
York  refuMd  to  audit  the  claim  of  the  defendant  Murphy  Company 
for  the  sum  of  $93,091.!^,  and  withheld  from  the  said  sum  the  sum 
of  $3,091.24  on  account  of  the  uncompleted  and  defective  electrical 
wiring  of  the  said  building  and  until  the  same  should  be  completed 
in  accordance  with  the  contract,  and  audited  the  claim  of  the  defend- 
ant James  D.  Murphy  Company  for  the  sum  of  $90,000.  That  on 
or  about  the  1st  day  of  March,  1907,  the  comptroller  paid  to  the  Four- 
teenth Street  Bank  as  assignee  of  the  Murphy  Company  on  account 
of  said  contract  the  said  sum  of  $90,000.  That  the  marble  tablet  re- 
ferred to  in  the  resolution  of  the  armory  board  was  properly  installed 
by  the  Murphy  Company  shortly  after  the  8th  day  of  October,  1906, 
and  immediately  thereafter  the  Sixty-Ninth  Reg-iment  of  the  National 
Guard  entered  into  occupancy  of  the  said  building. 

The  court  further  found  that  on  October  8,  1906,  certain  plumbing 
work  required  by  the  cofltract  between  the  Murphy  Company  and 
the  city  of  New  York  to  be  done  upon  the  said  Armory  Building  was 
uncompleted,  to  wit,  the  installation  of  certain  water  lines  over  the 
ammunition  rooms  in  said  armory,  and  that  subsequent  to  October 
8,  1906.  the  Murphy  Company  caused  said  water  lines  to  be  installed 
in  the  buildins;-.  and  that  said  work  was  done  during  the  month  of 
November,  1906;  that  such  plumbing  work  consisted  of  two  or 
three  inch  pipe ;  that  the  city  of  New  York  still  retains  the  sum  of 
$6,0n0  out  of  the  contract  price,  being  $2,000  retained  under  the  con- 
tract. $1,000  to  cover  the  installation  of  the  marble  tablet,  mentioned 
in  the  resolution  of  the  armory  board  of  October  8.  1906,  $3,091.21 
to  cover  the  uncompleted  electric  work  mentioned  in  the  report  of 
the  engineer,  dated  November  17,  1906 ;  that  the  notices  of  the  al- 
leged lien  filed  with  the  comptroller  of  the  city  of  New  York  and  the 
board  of  armory  commissioners  of  the  city  of  New  York  by  the  de- 
fendants Jerome  A.  Jackson  and  others  were  not  filed  within  30  days 
next  after  October  8.  1906,  the  date  of  the  completion  by  the  defend- 
ant James  D.  Murphy  Company  of  the  work  contemplated  in  its 
ccmtract  with  the  city  of  New  York:  that  various  sums  of  money 
were  deposited  by  the  Fourteenth  Street  Bank,  the  assignee  of  the 
Murphy  Cwnpany,  with  the  comptroller  of  the  city  of  New  York  to 
discharge  the  liens  of  the  appellants  Jackson.  Roebling  Construction 
Company.  Baker,  Smith  fk  Co.,  and  this  action  was  commenced  -on 
the  SOth  day  of  December,  1906. 
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The  court  thus  refused  to  give  to  these  lienors  any  portion  of  the 
money  on  deposit  with  the  ccanptroller,  but  gave  to  each  of  the  ap- 
pellants a  personal  judgment  against  the  Murphy  Company  for  the 
amount  due  under  tiieir  contracts  with  the  Murphy  Company;  and 
the  appellants  appeal  from  the  judgment  refusing  to  enforce  their 
liens  on  the  moneys  on  deposit  with  the  comptroller.  These  liens 
were  filed  under  section  12  of  the  lien  law  (chapter  38,  Laws  1909 
[Consol.  Laws,  c.  33]),  which  provides  that: 

"At  anr  time  b^ore  tbe  constmctim  of  a  public  ImpToremeitt  Is  cnnpteted 
and  accepted  by  tbe  stat^  or  by  a  municipal  corporation,  and  wltbln  thirty 
days  after  such  oHnpletion  and  acceptance,  a  person  performing  work  for.  or 
famishing  materials,  to  a  omtractor,  his  subcontractor,  assignee  or  legal  np- 
resentatlve,  may  file  a  notice  of  lien." 

The  lien  law  provides  for  two  classes  of  liens — one  a  lien  in  favor 
of  one  who  performs  labor  or  furnishes  materials  for  the  improve- 
ment of  real  property  with  the  consent  or  at  the  request  of  the  owner 
thereof,  or  of  his  agent,  contractor,  or  subcontractor,  and  one  in  favor 
of  a  person  performing  labor  for  or  furnishing  materials  to  a  con- 
tractor, his  subcontractor,  or  l^:al  representative  for  the  construction 
of  a  public  improvement  pursuant  to  a  contract  by  such  contractor 
with  the  state  or  a  municipal  corporation.  The  provison  of  filing  a 
notice  of  .lien  in  the  first  class  of  cases  is  contained  in  section  10  of 
the  lien  law.  That  section  provides  that  the  notice  of  lien  may  be 
filed  at  any  time  during  the  prc^ess  of  the  work  and  the  furnishing 
of  the  materials,  or  within  90  days  after  the  completion  of  the  con- 
tract or  the  final  performance  or  the  final  fumishii^  of  tbe  materials, 
dating  from  the  last  item  of  work  performed  or  materials  furnished. 
Under  this  provision,  the  90  days  omunenced  to  run  from  the  last 
item  of  work  performed  or  materials  furnished,  and  it  subjects  the 
property  to  improve  which  the  materials  or  labor  are  furnished  to  a 
lien  in  favor  of  the  contractor  or  subcontractor  who  furnishes  such 
labor  or  materials;  but  a  lien  in  favor  of  a  person  performing  labor 
or  furnishing  materials  for  the  construction  of  a  public  improvement 
is  based  upon  an  entirely  different  principle.  A  lien  is  not  given  upon 
the  real  prc^rty  upon  which  the  work  is  done,  but  upon  the  amotmt 
due  or  to  become  due  on  the  contract  between  the  municipal  corpora- 
tion and  the  lienor;  and  section  13,  which  provides  for  the  filing  of 
such  lien,  requires  it  to  be  filed  at  any  time  before  the  construction 
of  the  public  improvement  is  completed  and  accepted  by  the  state  or 
by  the  municipal  corporation,  and  within  30  days  after  such  comple- 
tion and  acceptance.  In  one  case  the  period  within  which  the  lien 
may  be  filed  dates  from  the  last  item  of  work  performed  or  materials 
furnished,  in  the  other  at  any  time  before  the  construction  of  the  pub- 
lic improvement  is  complete  and  accepted  by  the  state  or  municipal 
a>rporation,  or  within  30  days  after  such  completion  or  aco^tan^. 
The  provision  of  section  10  which  fixes  the  ccKnmencement  of  the 
running  of  the  time  from  the  final  performance  of  the  work  or  final 
furnishing  of  the  materials  and  from  the  last  item  of  work  performed 
or  materials  furnished  is  omitted  from  section  12,  affecting  a  pub- 
lic improvement,  and  this  was  in  order  to  limit  the  time  within  which 
the  public  authorities  are  required  to  hold  the  payment  to  the  con- 
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tractor  so  as  to  protect  those  who  have  furnished  materials  or  labor 
for  the  improvement. 

The  question  is  when  a  public  inq)rovement  is  completed  and  ac- 
cepted by  the  stat6  or  mtmicipal  corporation.  It  is  quite  apparent 
that  this  could  not  mean  the  contract  is  not  completed  until  the  slu^ht 
repairs  or  the  substitution  of  defective  work  which  necessarily  fol- 
low the  completion  of  each  lai^e  contract  have  been  furnished.  It 
must  be  the  completion  of  the  contract  as  a  whole  which  is  represent- 
ed by  the  acceptance  of  the  public  improvement  by  the  state  or  mu- 
nicipal corporation.  If  it  had  been  intended  to  extend  to  these  pub- 
lic improvements  the  provision  in  r^rd  to  private  property,  the 
Legislature  would  have  used  the  same  or  equivalent  words  that  were 
usu  in  relation  to  such  inqmnrements,  and  their  failure  to  do  evi- 
dently shows  an  intention  to  restrict  the  right  to  a  subcontractor  be- 
yond that  which  was  allowed  to  a  person  furnishing  materials  or 
labor  on  the  improvement  of  private  property.  Where  tilie  work  is 
substantially  completed  and  completion  is  accepted  by  the  municipal 
authorities,  it  seems  to  me  that  the  fact  that  some  few  and  unimportant 
changes  have  to  be  made  does  not  extend  the  time  within  which  the 
lien  is  to  be  filed.  It  is  of  great  importance  to  the  state  and  municipal 
corporations  that  there  should  be  a  well-defined  and  clearly  ascer- 
tained limit  during  which  these  liens  could  be  filed  so  as  to  avoid  lia- 
bility by  the  state  or  municipality  for  work  done  under  contracts  for 
public  improvements  for  which  the  contractors  have  paid.  The  time 
within  which  a  lien  must  be  filed  can  be  definitely  ascertained  if  the 
time  commences  to  run  as  of  the  completion  of  the  contract  so  that  it 
is  accepted  by  the  municipality;  but,  if  the  municipal  officers  have 
to  ascertain  just  when  the  last  work  was  done  in  relation  to  unim- 
portant repairs,  there  could  be  no  possibility  for  a  definite  fixing  of 
a  period  during  which  these  liens  could  be  filed.  The  subcontractors 
or  persons  furnishing  materials  or  labor  have  a  right  to  file  a  lien  at 
any  time  after  their  work  is  furnished  before  the  actual  completion 
and  acceptance  of  the  work,  and  after  such  final  ccnnpletion  and  ac- 
ceptance, which  is  I  think  a  definite  time  fixed  by  tiie  public  authori- 
ties, they  have  30  days  within  which  to  file  the  notice  of  lien.  It  is 
not  a  hardship,  therefore,  to  require  them  to  act  with  promptness, 
and  it  would  introduce  an  element  of  confusion  into  the  relation  be- 
tween the  municipality  and  its  contractors  if  there  were  no  reason,  for 
the  public  officials  could  ascertain  the  period  within  which  a  lien  could 
be  med.  Here  was  a  contract  of  over  $600,000,  which  had  been  com- 
pleted, except  that  work  costing  a  few  hundred  dollars  was  necessarpr 
for  a  full  performance  of  the  contract,  and  the  architects  had  certi- 
fied that  the  contract  was  completed.  The  armory  board,  charged 
with  the  duty  of  making  the  contract  and  attending  to  its  performance, 
and  whose  certificate  entitled  the  contractor  to  the  money,  certified 
that  the  contract  was  completed  with  the  exception  of  the  erection 
of  a  tablet  which  was  erected  within  a  few  days,  and  the  fact  that 
^ight  r^irs  or  additions  like  the  insertion  of  a  pipe  to  fiood  the 
ammunition  room  and  the  repairs  to  the  electrical  apparatus,  or  the 
insertion  of  a  small  tablet,  would  not  have  been  a  defense  by  the  city 
to  an  action  to  recover  the  amount  due  on  the  contract.   The  con- 
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tract  had  been  substantially  completed.  The  architect  had  so  certi- 
fied. The  puUic  authorities  having  charge  of  the  construction  of 
the  building  and  enforcement  of  the  contract  had  so  certified,  and 
had  formally  accepted  the  building  on  behalf  of  the  city  of  New  York. 
It  was  occupied  by  the  regiment  for  which  it  was  erected;  and  cer- 
tainly, under  those  circumstances,  the  building  was  completed  and  ac- 
cepted by  the  municipal  corporation,  and  any  lien  to  be  filed  must  be 
filed  within  30  days  after  that  date.  To  enforce  this  Hen  it  was  in- 
cumbent upon  the  lienors  to  prove  that  the  lien  was  filed  widiin  the 
time  required  by  the  statute. 

I  thiidc  upon  this  evidence  the  finding  of  the  court  that  the  work 
was  completed  and  accepted  was  sustained  by  the  evidence  and  tlie 
lien  in  question  was  therefore  filed  after  the  time  allowed  by  the  stat- 
ute, and  was  not  effective.  It  is  the  completion  and  acceptance  as 
certified  to  by  the  public  authorities  that  fixes  the  time  within  which 
the  lien  must  be  filed. 

The  cases  cited  by  the  appellants  relating  to  Hens  upon  private 
property  are  not  applicable  because  of  the  difference  in  the  phrase- 
ology used  in  relation  to  the  two  classes  of  liens.  Nor  do  I  think  that 
the  deposit  of  the  money  with  the  comptroller  to  enable  the  assignee 
of  the  contractor  to  obtain  payment  of  the  amount  due  on  the  con- 
tract is  an  admission  that  the  lien  was  filed  within  the  time  limited  by 
the  statute.  Section  21  of  the  lien  law  provides  that  a  lien  against 
the  amount  due  or  to  become  due  a  contractor  from  the  state  or  a 
municipal  corporation  for  the  construction  of  a  public  improvroi^t 
may  be  discharged: 

"(4)  By  the  contractor  deponltlng  with  the  Comptroller  of  the  state  or  the 
financial  officer  of  the  municipal  corporation,  or  the  officer  or  person  with 
whom  the-notlce  of  lien  Is  filed,  such  a  sum  of  money  as  Is  directed  by  a  Jus- 
tice of  the  Supreme  Ctourt.  •  •  •  The  amount  so  deposited  shall  remain 
with  the  comptroller  or  such  financial  officer  or  other  officer  or  [lerson  until 
the  lien  U  discharged  as  prescribed  by  subdivision  one,  two  or  three  of  this 
section." 

Such  a  deposit  necessarily  takes  the  place  of  the  money  with  the 
comptroller  payable  under  the  contract  to  which  a  lien  would  attach. 
If  no  lien  ever  attaches  to  the  balance  due  the  contractor  by  reascm 
of  the  failure  of  a  subcontractor  to  file  a  notice  within  the  time  fixed 
by  the  statute,  no  action  can  be  maintained  to  enforce  a  lien  where 
none  was  created,  and  a  party  who  has  made  an  ineffectual  attempt 
to  create  a  lien  can  have  no  interest  in  the  amount  so  deposited.  What- 
ever happened  to  the  money  deposited  is  no  concern  to  the  plaintiff, 
as  he  had  no  lien  upon  anything.  The  cases  which  have  to  do  with 
undertakings  given  to  discharge  a  lien  have  no  bearing  upon  this 
question,  as  in  that  case  the  undertaking  that  was  required  was  to 
pay  any  judgment  obtained  against  the  contractor  with  the  city,  and 
not  merely  to  discharge  a  lien. 

I  think  this  judgment  was  right,  and  should  be  affirmed,  with  costs 
to  the  respondents  against  the  appellants. 

PATTERSON,  P.  J.,  and  CLARKE  and  SCOTT,  JJ..  concui. 
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LAUGHLIN,  J.  (dissenting  in  part).  Separate  appeals  have  been 
taken  by  defendants  Jerome  A.  Jackson,  Patrick  H.  McNulty,  Baker, 
Smith  &  Co.,  and  the  Roebling  Construction  Company.  The  appeals 
of  Jerome  A.  Jackson,  Baker,  Smith  &  Co.,  and  the  Roebling  Con- 
struction Company  present  the  question  as  to  whether  their  liens  were 
timely  filed,  and,  if  not,  whether  they  are  entitled  to  the  fund  deposited 
for  the  release  of  the  moneys  due  the  contractor  from  the  lien  of  their 
respective  municipal  liens.  In  the  view  I  take  of  the  case,  it  is  un- 
necessary to  decide,  in  disposing  of  these  appeals,  whether  the  liens 
were  or  were  not  filed  within  the  time  prescribed  by  the  statute.  The 
undisputed  evidence  shows  that  liens  in  due  form  were  filed,  and  that 
the  claims  upon  which  they  were  filed  were  claims  for  which  municipal 
liens  against  the  fund  due  or  to  grow  due  the  contractor  were  author- 
ized. The  alleged  invahdity  of  the  Hen  is  predicated  upon  the  claim 
that  the  work  had  been  ccmipleted  and  accepted  more  than  30  da^s  be- 
fore they  were  filed,  and  on  that  point  a  serious  question  is  presented 
upon  the  evidence  as  to  whether  the  work  was  completed  and  accepted 
within  the  fair  intent  and  meaning  of  the  statute.  I  am  of  opinion, 
however,  that  all  questions  with  respect  to  the  validity  of  the  liens  and 
with  respect  to  the  liability  of  the  municipality  to  the  contractor  were 
eliminated  when  the  money  was  deposited  to  obtain  a  release  of  the 
funds  from  the  municipal  liens.  There  has  at  most  times,  if  not  at  all 
times,  been  a  marked  and  well-defined  distinction  made  by  the  Legis- 
lature between  liens  for  work,  labor,  and  materials  performed  or  fur- 
nished on  public  works,  and  on  private  contracts — in  other  words,  be- 
tween municipal  and  other  mechanics'  liens — and  this  distinction  has 
frequently  been  expressed  by  the  courts.  Pierson  v.  Jackman,  27  Misc. 
Rep.  425,  58  N.  Y.  Supp.  344,  affirmed  47  App.  Div.  625,  62  N.  Y. 
Supp.  1145 ;  Hawkins  v.  Mapes-Reeves  Construction  Co.,  82  App.  Div. 
72,  81  N,  Y.  Supp.  794 ;  McDonald  v.  Mayor,  113  App.  Div.  625,  99 
N.  Y.  Supp.  122.  For  a  long  time  this  distinction  was  shown  by  the 
express  language  of  the  statute  with  respect  to  the  provisions  of  an 
undertaking  to  discharge  a  municipal  lien,  and  the  provisions  of  an  un- 
dertaking to  discharge  other  mechanics'  liens.  In  the  former  case  it 
was  formerly  expressly  provided  that  the  undertaking  should  be  con- 
ditioned for  the  payment  of  any  judgment  recovered  on  the  claim 
for  which  the  lien  was  filed,  and  in  the  latter  for  the  payment  of  any 
judgment  recovered  against  the  property.  In  the  case  of  mechanics' 
liens,  other  than  municipal  liens,  where  the  undertaking  was  required 
by  statute  to  be  conditioned  for  the  payment  of  any  judgment  recov- 
ered against  the  property,  of  course,  it  was  essential  to  the  liability 
of  the  surety  on  the  bond  that  the  validity  of  the  lien  should  be  estab- 
lished, for  otherwise  there  could  be  no  judgment  against  the  prop- 
erty; but  in  the  case  of  municipal  liens,  the  Legislature  being  con- 
cerned only  with  the  payment  of  claims  against  the  contractor  on  ac- 
count of  the  contract  work,  the  question  to  be  determined  in  the  action, 
and  upon  which  the  liability  of  the  surety  as  well  as  of  the  principal 
in  the  undertaking  given  would  depend,  was  the  liability  of  the  con- 
tractor to  the  lienor.  It  is  to  be  borne  in  mind  that  municipal  liens 
are  not  authorized  in  favor  of  the  contractor,  but  only  in  favor  of  those 
asserting  claims  against  him  for  work  or  labor  performed  or  materials 
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delivered  on  account  of  the  contract;  whereas,  in  the  case  of  other 
mechanics*  Hens,  the  contractor  as  well  as  his  subcontractor  may  file 
them,  and  they  run,  not  against  a  fund  to  which  the  contractor  is  en- 
titled, but  against  the  property  of  the  owner.  The  provisions  of  the 
municipal  lien  law  with  respect  to  giving*  an  undertakmg  to  release  the 
fund  are  now  the  same  in  effect  as  they  were  when  considered  by  this 
court  in  Hawkins  v.  Mapes-Reeves  Construction  Co.,  supra,  and  there 
is  no  material  difference  on  the  question  now  under  consideration  be- 
tween depositing  money  and  giving  an  undertaking  to  release  the  fund, 
and  for  that  matter  there  never  has  been  any  difference  in  this  regard. 
Mertz  V.  Press,  99  App.  Div.  443,  450,  91  N.  Y.  Supp.  264,  affirmed  184 
N.  Y.  530,  76  N.  E.  1100.  Section  20  of  the  lien  law  (now  ConsoL 
Laws,  c.  33,  §  21),  provides  as  follows : 

"A  Hen  sgalnflt  the  amount  dae  or  to  become  dae  a  coDtractor  from  tbe  state 
or  a  niunlcipal  corporation  for  the  construction  of  a  public  improvement  may 
be  discharged  as  follows: 

"(1)  By  filing  a  certificate  of  the  lienor  or  his  successor  In  Interest,  duly  ac- 
knowledged and  proved,  stating  that  the  Hen  Is  discharged. 

"(2)  By  lapse  of  time,  when  three  months  have  elapsed  since  filing  tbe  no- 
tice of  Hen,  and  no  action  bas  been  commenced  to  enforce  the  Ilea. 

"(3)  By  satlafiictloa  of  a  Jndgmoit  rendered  In  an  action  to  enforce  die  Uol 

"(4)  By  the  contractor  depositing  wltb  tbe  comptroller  of  tbB  state  or  tbe 
financial  officer  of  the  municipal  corporation,  or  tbe  officer  or  person  wltb 
whom  the  notice  of  Hen  Is  filed,  such  a  sum  of  money  as  is  directed  by  a  Jus- 
tice of  tbe  supreme  court,  which  shall  not  be  less  than  the  amount  dalmed  by 
the  lienor,  wltb  Interest  thereon  for  the  term  of  one  year  from  the  time  of 
making  such  deposit,  and  such  additional  amount  as  the  Justice  deemed  suf- 
ficient to  cover  all  costs  and  expenses.  Tbe  amount  so  deposited  shall  remain 
with  tbe  comptroller  or  such  financial  officer  or  other  officer  or  person  until 
tbe  Uen  Is  discharged  as  prescribed  In  subdlvlalos  one,  two  or  three  of  this 
section. 

"dSi  Either  befwe  or  after  the  beginning  <tf  an  aetiim  by  a  contractor  en- 
catbDg  an  ondertafclng  wltb  two  or  more  sufficient  sureties,  who  shall  be  free- 
holders, to  the  state  or  the  municipal  corporation  with  whom  tbe  notice  of 
Hen  is  filed.  In  such  sums  as  tbe  court  or  a  Judge  or  Justice  thereof  may  di- 
rect, not  less  tban  the  amount  claimed  in  the  notice  of  Hen,  conditioned  for 
the  payment  of  any  Judgment  which  may  be  recovered  In  an  action  to  enforce 
the  li«L  Tbe  sureties  must  together  Justly  In  at  least  double  the  sum  named 
In  tbe  nndertaklng.  A  copy  of  tbe  nndertaking  with  notice  that  tbe  sureties 
will  Justify  before  tbe  court  or  a  Judge  or  Justice  thereof  at  the  time  and 
place  therein  mentioned  must  be  served  upon  the  lienor,  not  less  than  five  days 
b^ore  radi  time.  If  tbe  lienor  cannot  be  found,  sucb  service  may  be  made  as 
prescribed  In  snbdivlsion  four  of  section  nineteen  of  tSils  article.  Upcm  tbe 
approval  of  the  undertaking  by  the  court,  Judge  or  Justice,  an  order  shall  be 
made  discharging  such  Hen.  The  execution  of  sucb  undertaking  by  any  fldd- 
Ity  or  surety  company  authorized  by  the  laws  of  this  state  to  transact  busl- 
ness  shaU  be  equivalent  to  the  execution  of  such  an  undertaking  by  two  sure- 
ties and  such  nndertaklng,  If  excepted  to,  shall  Justly  through  its  officers 
or  attorney  In  the  manner  required  by  law  of  fidelity  and  surety  companies. 
Any  such  undertaking  may  be  executed  in  such  undertaking  as  surety  by  the 
band  of  its  officers  or  attorney  duly  authorized  thereto  resolntloa  of  Its 
board  of  directors,  a  certified  cc^  of  which  resolution  under  tbe  seal  of  sndL 
company  shall  be  filed  wltb  each  undertaking.  Bzcept  as  otherwise  provided 
herein  the  int>vislon8  of  artide  five  of  title  six  ot  chapter  eight  of  the  code  of 
civil  procedure  are  applicable  to  an  undertaking  glvoi  for  tbe  discharge  of 
a  liw  on  account  <jt  potdlc  tmiKOvemaits.'' 

Although  the  Legislature  by  these  statutory  provisions  has  not  ex- 
pressly prescribed,  as  it  formerly  did,  that  the  undertaking  should  be 
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conditioned  for  the  payment  of  any  judgment  recovered  on  the  claim, 
I  think  there  was  no  intention  by  the  chai^  in  phraseologfy  to  change 
the  effect  of  the  statute,  for,  by  secti<m  3412  of  the  Code  of  Civil 
Procedure  then  in  force,  it  had  been  e:q)ressly  provided  that  in  an 
acti(»i  to  enforce  a  mechanic's  lien  a  personal  judgment  might  be 
recovered,  even  though  the  lien  should  not  be  established.  This  court 
in  Hawkins  v.  Mapes-Reeves  Construction  Co.,  supra,  gave  full  effect 
to  this  provision  of  the  Code  of  Civil  Procedure,  but  on  appeal  the 
Court  of  Appeals,  deeming  the  lien  valid,  refrained  from  deciding  the 
question  as  to  whether  a  personal  judgment  could  be  recovered  if  the 
lien  should  be  declared  invalid.  Since,  however,  the  Court  of  Appeals 
has  decided,  as  we  then  decided,  that  a  personal  judgment  may  be  re- 
covered {^inst  any  party  liaUe,  even  though  the  lien  be  invalid. 
Bradley  &  Currier  Co.  v.  Pachteau,  175  N.  Y.  492,  67  N.  E.  1080; 
Abbott  V.  Easton,  195  N.  Y.  372,  88  N.  E.  572.  Therefore  the  plain 
effect  of  the  provisions  of  subdivision  5  of  section  20  of  the  lien  law, 
herein  quoted,  is,  I  think,  to  render  both  principal  and  surety  liable  if 
the  claim  upon  which  the  lien  was  filed  be  established,  even  though 
the  lien  be  declared  invalid.  If  the  Legislature,  by  this  change  in  the 
phraseology  of  the  statute  from  the  provision  declaring  that  the  tin- 
dertaking  should  be  conditioned  for  the  payment  of  any  judgment  re- 
covered on  the  claim  to  the  provision  declaring  that  it  should  be  con- 
ditioned for  the  payment  of  any  judgment  recovered  in  an  action  to 
enforce  the  lien,  intended  to  require  as  a  condition  to  the  right  to 
recover  the  establishment  of  the  validity  of  the  lien,  I  think  it  would 
have  so  provided,  or  would  have  employed  language  somewhat  similar 
to  that  employed  in  the  provision  with  respect  to  other  Hens,  wherein 
it  is  provided  that  the  undertaking  shall  be  conditioned  for  the  pay- 
ment of  any  judgment  recovered  against  the  property.  Lien  Law,  § 
18  (now  Consol.  Law,  c.  33,  §  19).  It  is  no  answer  to  this  contention  to 
say  that  the  Legislature  could  not  have  made  the  undertaking  condi- 
tioned upon  the  recoverjr  of  a  judgment  a^inst  the  fund  which  had 
been  released  by  the  givingf  of  the  undertaking,  or  the  deposit  of  the 
money,  and  presumably  disbursed,  for  it  has  consistently  always  so 
provided  in  the  case  of  liens  against  real  property,  notwithstanding  the 
fact  that  the  liens  were  discharged  by  the  giving  of  the  undertaking  or 
the  deposit  of  the  money;  and  the  courts,  to  give  effect  to  the  in- 
tention of  the  Legislature,  have  decided  that  in  such  case  the  judgment 
bec(»nes  one  in  form  only  against  the  pn^rty.  The  decisions  to  this 
effect  were  so  numerous  that  it  is  presumed  that  they  were  known 
to  the  members  of  the  L^slature ;  and,  had  that  body  intended  to 
make  the  provisions  with  respect  to  municipal  liens  analogous  to  those 
with  respect  to  other  liens,  it  is  reasonable  to  assume  that  it  would 
have  substantially  followed  the  phraseolc^  of  the  statute  in  respect 
to  other  liens,  using  instead  of  the  word  "property"  the  word  "fund," 
so  that  the  undertaking  would  be  conditioned  for  the  payment  of  any 
judgment  recovered  against  the  fund  in  the  one  case,  and  against  the 
property  in  the  other,  and  under  the  decisions  of  the  courts  in  each 
instan<%  the  judgment  would  then  become  a  judgment  in  form  only 
against  the  fund  or  property  as  the  case  might  be.  The  learned  coun- 
sel for  the  respondent  cited  the  case  of  Uvalde  Asphalt  Paving  Co.  v. 
120N.T.S.— M 
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City  of  New  York,  191  N.  Y.  244,  84  N.  £.  83,  as,  in  effect,  overruling 
the  decision  of  this  court  in  Hawkins  v.  Mapes,  supra,  <m  this  point 
That  case  is  clearly  distinguishable  upon  the  gfround  that  the  lien  ttiere 
in  part  was  tiled  for  moneys  loaned,  for  which  there  was  no  authority 
to  file  a  lien.  Of  course,  all  of  the  provisions  of  the  mechanics'  lien 
law  with  respect  to  the  giving  of  undertakings  and  the  deposit  of  mon- 
ey  to  release  a  fund  or  property  from  the  lien  were  only  intended  for 
the  benefit  of  those  who  had  claims  upon  which  they  were  authorized 
to  file  liens,  and  when,  as  in  the  case  of  Uvalde  Asphalt  Paving  Co.  v. 
City  of  New  York,  supra,  a  lien  was  filed  on  a  claim  for  part  of  which 
a  hen  was  authorized  and  for  part  of  which  a  lien  was  not  authorized, 
the  claimant  could  acquire  no  new  rights  by  virtue  of  the  deposit  of 
money,  or  the  giving  of  an  undertakin|f,  with  respect  to  that  part  of 
the  claim  for  which  he  was  not  authorized  to  file  a  lien. 

It  is  claimed  that  the  case  is  to  be  decided  upon  the  principles  of 
equity,  and  that  because  the  contractor  had  assigned  his  claim  to  the 
fund,  and  the  mcmey  for  the  discharge  of  the  lien  was  deposited  by  the 
assignee  of  the  contractor,  a  different  situation  is  presented  requiring 
a  decision  different  from  that  which  would  be  if  the  money  had  been 
deposited  by  the  contractor.  I  am  of  the  opinion  that  there  is  no  force 
in  this  attention.  Although  the  courts  have  decided  tiiat  an  assignee 
of  a  contractor  who  is  entitled  to  the  fund  may  give  the  undertaking 
or  deposit  the  money  for  the  release  of  the  fund,  yet  it  will  be  observed 
that  in  doing  so  he  steps  into  the  shoes  of  the  contractor,  and  does  so 
in  the  right  of  the  contractor,  for  the  contractor  alone  is  authorized  by 
the  statute  to  take  those  steps. 

The  lien  filed  1^  McNulty  was  disregarded  by  the  comptroller  as 
having  been  filed  more  than  30  days  after  October  8,  1906,  and  no 
undertaking  was  given  or  monnr  deposited  to  discharge  it.  With  re- 
spect to  that  lien  I  agree  with  Mr.  Justice  INGRAHAM  that  it  was 
filed  too  late ;  but  for  the  reasons  already  stated  I  am  of  opinim  that 
the  other  appellants  were  entitled  to  receive  the  fund  deposited  to  dis- 
charge these  liens  to  the  extent  necessary  to  satisfy  the  claims  for 
whidt  the  liens  were  filed  and  as  to  them  I  therefore  vote  for  reversal. 


BOTD  T.  IMPROTIO)  PRO^RTY  HOLDING  00. 
(SoKHceme  Oonrt,  Appellate  THriaioii,  Virst  Department  December  81,  1909.) 

1.  Bbokkbb  (li  63,  M*)— Right  to  CoificuBioRa. 

Before  a  broker  Is  entitled  to  bis  commissions,  be  most  prodnoe  a  par- 
chaser  ready  end  willing  to  contract  upon  hla  emi^orWt  terma ;  and  thi 
Mie  must  proceed  from  his  efforts  acting  as  broker. 

[Ed.  Note.— Fw  other  cases,  see  Bnrtcers,  dent  Dig.  tt  74-81:  Dec 
Dig.  H  6&,  M.*] 

&  Bbokebs  (i  53*)— RiGST  to  Couuissions. 

Where  a  broker  had  spoken  of  defendantfi  boUding  to  a  proapeetlTe 
tenant,  but  had  reCiued  to  give  def«Ktant  any  loformatlim  as  to  the  pro- 
pbsed  tenant  soffldent  to  Identify  him,  and  made  no  lease,  and  sabeeqaent 
negotiations  liutltoted  by  dtfendant  with  the  proqpectiTe  tenant  resnlied 
In  the  final  lease  of  the  premlseB  to  him,  which  had  no  connectl<m  with  tbe 
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broker,  the  hnkitt  wu  not  entitled  to  oominlMlou  u  On  pnedrlnc  aam 

of  the  lease. 

[fiJd.  Note.— For  other  cases,  see  Brokers,  Ds&  Dlf.  1  68,*! 

8.  BROKEBS  (i  S6*)— RiGBT  TO  COIOIISBIONS. 

Where  a  broker  called  the  attention  of  a  prospectiT*  tenant  to  defend- 
ant's building,  and  had  some  conversation  with  him  aboot  the  building, 
and  also  spoke  to  defendant  on  the  subject,  but  negotiations  had  been  com- 
moioed  in  relation  to  It  before  the  broker  Interfered,  and  the  lease  was 
oitlrdy  the  result  of  negodatlCHia  between  defendant  and  the  tenant,  In 
rdatlon  to  which  the  brokn  performed  no  aerrteca,  be  ma  not  entitled 
to  commissions. 

[fid.  Not««— For  other  cases,  see  Brokere,  Oent  Dig.  H  8S-BB;  De&  IMft 

ioe.*] 

Houghton^  X(  dissenting. 

Appeal  from  Trial  Terra,  New  York  County. 

Action  by  T.  Sherwood  Boyd  against  the  Improved  Property  Hold- 
ings Company.  From  a  judgment  for  plaintiff,  and  an  order  denying 
a  new  trial,  defendant  appeals.   Reversed,  and  new  trial  ordered. 

Argued  before  INGRAHAM,  McLAUGHLIN,  CLARKE. 
HOUGHTON,  and  SCOTT,  JJ. 

George  Hahn,  for  appellant. 
George  F.  Kurd,  for  respondent 

INGRAHAM,  J.  The  plaintiff  has  recovered  in  this  action  for 
services  alleged  to  have  been  rendered  by  him  in  procuring  tenants 
for  a  building  owned  die  defendant  The  complaint  alleges  tiiat 
the  defendant  is  indebted  to  the  plaintiff  in  the  sum  of  $2,500  for 
work,  labor,  and  services  done  and  performed  by  the  plaintiff  for  the 
defendant  at  its  special  interest  and  request  as  brewer  in  procuring 
tenants  for  the  building  and  premises  owned  by  defendant  and  known 
as  No.  341  Fifth  avenue.  Plaintiff  testified  that  he  was  a  real  estate 
broker  and  he  called  on  Mr.  Com,  the  president  of  the  defendant,  in 
the  spring  of  1906,  and  asked  him  what  places  he  had  to  rent,  and 
Com  said  he  was  going  to  erect  a  building  at  No.  341  Fifth  avenue; 
that  plaintiff  received  a  booklet  of  the  building  from  Corn,  and  Com 
"incidentally  said  to  me,  in  case  I  was  not  too  busy  at  any  time,  if  I 
knew  anybody  that  wanted  a  good  thing  or  wanted  a  fine  location, 
why,  just  kind  of  mention  his  name  to  him,  and  he  would  take  care  of 
him  and  call  and  see  him,  and  I  would  get  my  commission  just  the 
same  in  case  the  deal  was  closed";  that  prior  to  that  time  the  plaintiff 
had  not  known  Mr.  Corn  personally ;  that  at  that  time  the  defendant 
was  excavating  the  plot  at  No.  341  Fifth  avenue,  but  no  portion  of 
the  building  had  then  been  erected.  Plaintiff  further  testified  that  at 
a  subsequent  time  to  the  interview  with  Com  he  met  a  Mr.  Angelo, 
who  was  president  of  the  Harry  Angelo  Company,  and  asked  him  if 
he  wished  to  move ;  that  he  showed  the  booklet  to  Angelo,  and  ex- 
plained the  whole  thing  to  him ;  that  he  stated  to  Angelo  that  die  rent 
for  the  first  two  floors  of  this  building  was  to  be  $27,000  and  Angelo 
said  that  was  too  high ;  that  he  might  possibW^  go  as  high  as  $15,000, 
if  he  got  the  space  he  wanted,  when  plaintiflt  said  he  would  see  Mr. 
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Corn  and  see  if  he  could  do  anything  better;  that  Angelo  then  said: 
"All  right,  but  I  don't  want  you  to  use  my  name  in  any  way;'*  that 
subsequently  the  plaintiff  told  Com  that  he  thought  he  had  a  person 
who  might  be  interested  in  some  space  in  his  building  at  No.  341  Fifth 
avenue ;  that  this  person  was  not  willing  to  pay  $37,500  for  the  two 
.  floors,  but  that  he  should  judge  that  he  would  be  willing  to  pay  $15,- 
000 ;  that  Com  said  he  could  not  let  them  at  that  price,  and  suggested 
that  the  plaintiff's  customer  take  the  upper  floors,  and  plaintiff  said 
he  would  go  back  and  see  if  he  could  do  anything  on  that  basis ;  that 
he  again  called  to  see  Angelo  and  made  this  offer  for  the  upper  floors 
when  Angelo  said  he  would  not  agree  to  it,  but  afterwards  said  he 
might  consider  it  if  he  got  it  around  the  price  he  wanted  to  pay;  the 
plaintiff  i^ain  saw  Com,  who  asked  the  plaintiff  who  his  man  was, 
and  plaintiff  sdd  he  could  not  tell  him  the  man's  name  because  the 
plaintiff  had  been  expressly  told  not  to  give  his  name ;  that  Com  then 
said  if  he  knew  the  man  or  his  business  he  might  make  some  conces- 
sion, but  would  have  to  know  the  man  first.  After  some  further  con- 
versation, the  matter  was  then  dropped,  Angelo  went  to  Europe,  and 
in  September,  when  he  returned,  the  plaintiff  tried  to  have  an  inter- 
view with  him,  and  failed.  The  plaintiff  went  to  see  Angelo  again  in 
October,  when  he  found  Com  in  his  oflice,  talking  to  him.  The  plain- 
tiff said  nothii^  more  about  tiie  lease  to  Angelo,  but  caUed  on  Cora 
and  told  him  be  understood  that  he  had  been  to  see  AngelOi  to  which 
Com  said ;  "You  are  not  in  on  that" 

Angelo  was  called  as  a  witness  for  the  plaintiff,  and  testified  that 
in  the  early  part  of  April,  1906,  the  plaintiff  called  his  attention  to  this 
building  in  course  of  construction,  and  stated  some  prices  for  space 
in  the  building,  brinpfing  to  Angelo  the  jplans  of  the  building ;  that  he 
requested  the  plaintiff  not  to  divulge  his  name  to  the  owner  of  the 
building;  that  in  the  beginning  of  October  Com  called  on  Angelo, 
said  that  he  had  heard  that  Ai^lo  was  anticipating  a  move  uptown, 
and  brought  to  Angelo's  attention  the  building  at  No.  341  Fifm  ave- 
nue, of  which  he  produced  the  plans.  Angelo  said  he  had  had  these 
plans  before  from  the  plaintiff.  While  this  interview  was  proceed- 
ing in  Angelo's  ofl5ce,  the  plaintiff  called,  but  Angelo  refused  to  see 
him.  Angelo  and  Com  had  further  interviews  in  regard  to  the  build- 
ing and  after  considerable  negotiations  the  lease  was  made  in  De- 
cember. 

Corn  testified  that  he  first  had  an  interview  with  Angelo  in  relation 
to  a  lease  of  these  premises  at  the  beginning  of  the  year  1906 ;  that 
he  saw  Angelo  several  times  before  he  leU  for  Europe,  and  again 
saw  him  on  his  return  from  Europe  in  the  early  part  of  October; 
that  the  plaintiff  never  mentioned  Ai^lo  or  the  Angelo  CcKnpany  to 
Cora;  that  the  Angelo  Company  had  been  a  tenant  of  Cora  before; 
and  that  plaintiff  never  made  Corn  any  offer  for  the  property  that  was 
subsequently  leased  to  the  Angelo  Company.  Upon  this  testimony,  I 
do  not  think  that  the  plaintiff  established  any  cause  of  action  either 
upon  an  implied  or  express  contract. 

It  is  estauished  that,  before  a  broker  can  be  entitled  to  his  commis- 
sions, he  must  produce  a  purchaser  who  is  ready  and  willing  to  enter 
into  a  contract  tq>on  his  employer's  terms,  and  this  implies  and  in- 
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volves  the  agreement  of  buyer  and  seller  and  the  meeting  of  their 
minds  produced  by  the  agency  of  the  broker.  The  broker  must  be  tlie 
procuring'  cause  of  the  sale.  He  must  find  a  purchaser,  and  the  sale 
must  proceed  from  his  efforts  acting  as  broker.  Wylie  v.  Marine  Nat. 
Bank,  61  N.  Y,  415 ;  Sibbald  v.  Bethlehem  Iron  Co.,  83  N.  Y.  381, 
38  Am.  Rep.  441.  Here  the  plaintiff  had  absolutely  no  connection 
with  the  agreement  that  was  subsequently  made  between  the  Angelo 
Company  and  the  defendant.  It  is  true  that  he  had  spoken  of  tlie 
building  to  the  president  of  the  Angelo  Company,  but  nothing  had  re- 
sulted irom  his  efforts.  He  had  made  no  lease,  produced  no  lessee, 
gave  to  the  defendant  no  information  as  to  the  proposed  tenant  suffi- 
cient to  identify  him,  but,  on  the  contrary,  refused  to  give  the  name 
of  the  tenant  on  whose  behalf  he  was  acting  to  the  defendant.  The 
negotiations  which  were  instituted  by  Corn  with  Angelo,  and  which  , 
resulted  in  the  final  lease  of  the  premises,  had  no  connection  in  any 
way  with  the  plaintiff.  The  lease  would  have  been  consummated  so 
far  as  appears  if  the  plaintiff  had  never  existed.  It  is  clear  from  the 
plainti£F's  testimony  that  the  efforts  of  the  plaintiff  had  not  the  slight- 
est influence  upon  the  final  lease  that  was  made,  and  he  was  not,  there- 
fore, in  any  sense  the  procuring  cause  .of  the  final  arrangement.  The 
plaintiff  attempted  to  start  a  negotiation  without  informmg  his  prin- 
cipal of  the  name  of  the  proposed  tenant  which  resulted  in  no  advan- 
tage to  his  employer,  and  these  services,  being  of  no  advantage  to  the 
defendant,  imposed  upon  the  defendant  no  obligation.  What  was  said 
by  Mr.  Justice  Clarke  in  Willard  v.  Ferguson,  125  App.  Div.  868,  110 
N.  Y.  Supp.  909,  applies  to  this  case,  and  clearly  shows  that  the  plain- 
tiff was  not  entitled  to  commissions.  The  plaintiff  testified  that  in  his 
interview  witii  Com  the  latter  said  that,  if  plaintiff  knew  anybody 
that  wanted  a  good  thing  or  wanted  a  fine  location,  to  mention  his 
name  to  Com,  and  he  would  take  care  of  him  and  call  to  see  him,  and 
plaintiff  would  get  his  commission.  Plaintiff  was  not  entitled  to  re- 
cover upon  this  express  contract,  as  he  failed  to  perform  the  one  thing 
that  was  required  of  him,  and  that  was  to  mention  the  proposed  ten- 
ant's name  to  Corn.  In  no  aspect  of  the  case,  therefore,  is  plaintiff 
entitled  to  a  commission  for  the  lease  of  the  premises  to  the  Angelo 
Company. 

The  plaintiff  also  claims  to  have  been  the  procuring  cause  of  a  lease 
to  the  McKnight  Realty  Company.  Plaintiff  testified  that  he  called 
the  attention  of  Mr.  McKnight,  who  was  an  officer  of  that  company, 
to  this  building,  had  some  conversation  with  him  about  the  building, 
and  also  spoke  to  Cora  on  the  subject.  But,  in  relation  to  this  build- 
ing, it  is  entirely  clear  that  negotiations  had  been  commenced  in  rela- 
tion to  it  before  the  plaintiff  interfered,  and  the  lease  was  entirely  the 
result  of  negotiations  between  Corn  and  McKnight,  in  relation  to 
which  the  plaintiff  performed  no  services.  It  seems  to  me  the  plain- 
tiff was  not  the  procuring  cause  of  that  lease,  and  was  not  entitled  to 
commissions  therefor. 

I  think,  therefore,  the  jud^ent  should  be  reversed  and  a  new  trial 
ordtr^,  with  costs  to  the  appellant  to  abide  the  event. 

McLAUGHUN,  CLARKE,  and  SCOTT,  JJ.,  concur. 
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HOUGHTON,  J.  (dissenting).  I  think  the  judgment  should  be 
modified  by  deducting  $1,000  therefrom,  beiiu^  commissions  awarded 
the  plaintiff  for  the  McKnight  lease,  but  I  thmk  the  plaintiff  was  en- 
titled to  recover  $1,500  commissions  for  the  Angelo  lease. 

The  defendant  was  erecting  a  loft  building  on  Fifth  avenue,  and  de- 
sired to  obtain  tenants  for  it  when  completed.  The  prices  which 
could  be  obtained  for  the  various  lofts  were  problematical  to  some  ex- 
tent, and  the  defendant  was  asking  all  that  it  could  hope  to  receive, 
and  was  ready  to  recede  from  its  price  for  the  purpose  of  obtaining  a 
desirable  tenant.  The  jury  were  entirely  justified  in  finding  that  the 
defendant  Aroug^  its  president.  Corn,  employed  the  plaintiff  as  broker 
to  obtain  tenants  for  the  building.  There  is  no  pretense  that  such 
authority  was  terminated  before  the  Angelo  Company  signed  its  lease 
for  the  second  and  third  lofts.  The  defendant  gave  to  the  plaintiff  its 
booklet  of  the  building  and  blueprints,  wth  the  tentative  prices,  and 
he  took  them  to  Mr.  Angelo,  the  (fresident  of  the  Angelo  Company 
and  explained  to  him  the  building  and  its  desirability  for  the  busmess 
of  his  company,  and  asked  him  to  lease  some  part  of  the  same.  Mr. 
Angelo  informed  him  that  the  price  was  too  high,  and  that  if  he  could 
get  such  space  as  he  wanted  tor  about  $15,000  per  year,  for  a  term 
of  10  years,  he  would  think  very  seriously  of  making  a  change.  This 
was  the  first  that  Angelo  had  ever  heard  of  the  property,  or  had  had 
any  idea  of  leasing  it.  The  plaintiff  told  him  that  he  would  see  what 
could  be  done  with  respect  to  price,  and  communicated  with  Com  upon 
the  subject  Angelo  had  said  that  he  did  not  want  to  be  bothered  with 
brokers,  and  did  not  want  it  to  be  known  that  he  contemplated  mak- 
ing a  change,  and  therefore  asked  the  plaintiff  to  withhold  his  name. 
When  the  plaintiff  interviewed  Corn,  he  asked  for  the  name  of  the 
proposed  tenant,  and  the  plaintiff  told  him  that  he  had  promised  not 
to  mention  it,  but  described  his  location  and  business.  Com  there- 
upon had  an  interview  with  Angelo,  which  resulted  in  the  defendant 
giving  to  him  a  10-year  lease  at  $15,000  per  year.  At  the  first  inter- 
view which  Com  had  with  Angelo,  Angelo  informed  him  that  the 
plaintiff  had  first  called  his  attention  to  the  desirability  of  the  build- 
ing and  had  furnished  him  with  blueprints  thereof,  and,  when  the 
lease  was  finally  made.  Com,  as  president  of  the  defendant,  promised 
to  take  care  of  plaintiff's  commission. 

It  is  tme  that  Com  denies  all  this,  but  the  jury  was  entirely  justi- 
fied in  finding  that  the  plaintiff  and  Angelo  told  the  truth,  and  that 
Corn  did  not. 

I  cannot  see  how  it  can  be  said,  as  matter  of  law,  under  such  cir- 
cumstances, that  the  plaintiff  did  not  procure  a  satisfactory  tenant  for 
the  defendant  at  a  satisfactory  price.  The  tenant  surely  was  satis- 
factory, for  the  defendant  accepted  him,  and  the  price  was  satisfac- 
tory because  the  defendant  agreed  to  it.  The  tenant  had  never  heard 
of  the  property  when  the  plaintiff  called  his  Pttention  to  it  and  inter- 
ested him  m  the  subject  of  making  a  lease.  That  the  owner  took  the 
property  out  of  the  agent's  hands  and  made  the  lease  himself  without 
revoking  authority  does  not  change  the  situation  or  deprive  him  of 
this  commission. 
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To  entitle  a  real  estate  brdcer  to  compensation,  it  is  sufficient  that 
a  sale  or  lease  is  effected  through  his  agen<^  as  its  procuring^  cause ; 
and,  if  his  communicaticms  with  the  purchaser  are  the  means  of  bring- 
ing him  and  the  owner  together,  and  the  sale  or  lease  results  in  con- 
sequence, the  compensation  is  earned.  Lloyd  v.  Matthews,  51  N.  Y. 
124.  It  is  only  where  authority  is  properly  revoked  before  consum- 
mation that  a  broker  is  not  entitled  to  his  commissions.  Sibbald  v. 
Bethlehem  Iron  Co.,  83  N.  Y.  378,  38  Am.  Rep.  441;  Donovan  v. 
Weed,  182  N.  Y.  43,  74  N.  E.  663.  The  plaintiff  did  not  forfeit  his 
right  to  commissions,  and  the  defendant  was  not  relieved  from  paying 
them  because  he  did  not  the  disclose  the  name  of  the  tenant  which  he 
was  procuring  for  the  defendant.  The  headnote  in  Uoyd  v.  Matth- 
ews, supra,  is  as  follows : 

"It  la  not  necessary  tbat  the  purchaser  be  made  known  to  the  owner  as  the 
broker's  cnatomei,  U  he  is  so  In  fact  The  owner  la  entitled  to  know  that  the 
iMTOker  had  been  Instmmental  In  smdliig  the  pnEChaser ;  but,  when  advised 
by  the  latter  that  he  haa  received  information  of  the  purpose  to  sell  and  the 
price,  it  Is  the  owufflr*!  doty  to  inquire  whence  the  Information  was  derived." 

There  is  no  question  upon  the  evidence  that  the  plaintiff  first  inter- 
ested the  Angelo  Company,  or  that  Mr.  Angelo  infonned  Com  at  the 
first  interview  had  that  the  plaintiff  had  done  so. 

The  jury  had  a  right  to  disbelieve  Com  when  he  testified  that  he 
had  never  heard  of  the  plaintiff  interesting  the  Angelo  Company  as 
tenant,  and  that  he  himself  by  chance  in  a  restaurant  encountered  Mr. 
Angelo,  and  called  the  property  to  his  attention.  The  jury  was  jus- 
tifi«l  under  the  facts  in  saying  that  from  such  description  as  the 
plaintiff  gave  to  Com  of  the  business  of  the  Angelo  Company  and  its 
location  he  knew  who  the  proposed  tenant  was,  and  that  he  person- 
ally took  up  the  matter  for  the  purpose  of  escaping  the  paying  of  com- 
missions to  the  plaintiff. 

With  respect  to  the  McKnight  lease.  I  do  not  think  the  evidence 
sustains  the  conclusion  that  the  plaintiff  was  the  procuring  cause  in 
obtaining  the  McKnight  Company  as  tenant. 

There  is  no  dispute  that,  if  the  plaintiff  is  entitled  to  any  sum,  he 
is  entitled  to  one  per  cent,  commission.  The  Angelo  lease  amount  to 
$150,000  and  the  Mcl6iight  lease  to  $100,000.  The  commissions  were 
therefore  $1,500  and  $1,000,  and  I  think  that  the  judgment  should  be 
modified  by  deducting  $1,000  therefrom,  and,  as  so  modified,  affirmed. 


LTTRIE  T.  PUBLIC  BANK  OF  NEW  YOKE. 

EBAVZOFF  T.  SAME. 

(Supreme  Court,  Appellate  Term.   January  21,  1910.) 

PBinapAi.  ASD  Aoxitx  (H  16S*>— Fbauo  or  Agbht. 

Defendant,  the  agent  of  a  ateamship  company,  sold  to  one  R  a  ticket 
consisting  of  two  parts;  one  being  a  recdpt  for  the  passage  money,  and 
containing  a  clause  that  the  money  would  be  refunded  only  on  return  ot 
the  receipt  after  passage  thereon  had  been  canceled,  and  the  other  part 
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belsff  an  Idendflcatlon  slip,  entitling  the  passenger  on  presentation  thereot 
to  a  tl(tet  who  was  not  claimed  to  hare  acted  as  defendant's  agent, 
sold  the  ticket  to  plaintiff ;  defendant  not  knowing  for  whom  the  tidcet 
was  purchased.  Thereafter  B.,  who  had  not  deUTra«d  fbe  ticket  to  plain- 
tiff, surrendered  the  same  and  received  tlie  money  therefw.  SHi,  that 
defendant  was  not  liable  to  plaintiff. 
[Ed.  Not&— For  other  cases,  see  Frlndpal  and  Agtti^  Dec.  Dig.  |  ISS.*] 

Appeals  from  Municipal  Court,  Borough  of  Manhattan,  Second 

District. 

Actions  by  Jake  Lurie  and  by  Abraham  Kravzoff  against  the  Public 
Bank  of  New  York.  From  judgments  for  plaintiffs,  defendant  ap- 
peals. Reversed,  and  new  tri^s  ordered. 

Argued  before  GIEGERICH,  DAYTON,  and  LEHMAN,  JJ. 

Henry  Fluegelman,  for  appellant. 

Alex.  B.  Greenberg,  for  respcmdents. 

GIEGERICH,  J.  The  defendant  appeals  from  two  judgments  ren- 
dered in  favor  of  the  respective  plaintiffs,  and  it  is  stipulated  that  the 
decision  in  one  case  shall  apply  to  the  other.  The  facts  herein  are 
substantially  undisputed.  The  plaintiff,  in  April  or  May,  1909,  pur- 
chased from  one  Budnitsky  a  transportation  ticket,  entiUing  his  wife 
and  child  to  passage  from  Russia  to  New  York  upon  the  White  Star 
Line.  It  seems  that  prior  to  such  purchase,  or  in  contemplation  of  its 
sale  to  the  plaintiff,  Budnitsl^  had  applied  for,  and  obtained  irom 
the  defendant,  a  tidcet,  and  paid  the  amount  required,  for  the  pas- 
sage of  two  persons  named  in  said  ticket  This  transportation  ticket 
consisted  of  two  parts;  one  being  a  receipt  for  the  money,  and  con- 
taining'a  clause  stating  that  the  money  would  be  refunded,  less  cer- 
tain deductions  therein  specified,  only  upon  the  return  of  the  receipt 
after  passage  thereon  had  been  canceled  in  Europe.  The  other  por- 
tion of  the  ticket  was  what  is  termed  an  "instruction"  or  identinca* 
tion  slip,  and  is  forwarded  to  the  intending  passenger,  who  presents 
it  to  the  steamship  line  at  the  point  of  embarkation,  and  after  identi- 
fication receives  a  ticket  entitlmg  him  to  transportation.  Both  parts 
contain  the  name  or  names  of  the  passengers.*  These  tickets  are 
issued  by  the  defendant  as  agent  of  tfie  White  Star  Line.  There  is 
no  evidence  that  Budnitsky  was  acting  as  agent  for  the  defendant 
in  the  sale  of  these  tickets,  and  they  are  issued  by  the  defendant  upon 
the  application  of,  and  payment  of  the  passage  money  by,  any  person, 
and  necessarily  the  name  of  the  person  or  persons  to  k  transported  are 
inserted  therein. 

When  the  ticket  in  this  case  was  issued,  it  is  not  claimed  that  Bud- 
nitsl^  was  acting  as  agent  for  the  defendant;  and  the  plaintiff's  at- 
torney upon  the  trial  stated  that  he  did  not  claim  that  Budnitsky  was 
so  acting,  and  there  is  affirmatiTC  proof  that  he  was  not  the  agent 
of  the  defendant.  When  Budnitsky  obtained  the  ticket,  he  did  not  in- 
form the  defendant  that  the  ticket  was  for  the  plaintiff,  or  that  the 
names  inserted  therein  were  those  of  the  plaintiff's  wife  and  child; 
and  it  is  not  proven  or  claimed  that  the  defendant  knew  or  had  any 
intimation  as  to  who  the  person  was  that  Budnitslcy  was  purchasing  the 
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tickets  for,  or  who  it  was,  except  the  mere  names  inserted  therein, 
which  at  that  time  had  no  sigfniftcance  to  the  defendant,  that  it  was 
intended  should  be  the  passengers  to  be  conveyed  thereunder.  Some 
time  after  Budnitsky  purchased  the  ticket,  he  presented  the  receipt 
portion  of  it  to  the  defendant,  and  asked  that  the  purchase  money 
be  refunded.  The  defendant  liaving  paid  the  money  to  the  steam- 
ship company,  it  notified  the  company  of  this  application,  and  there- 
upon they  canceled  the  ticket  and  returned  the  money  to  the  defend- 
ant, who  in  turn  paid  it  over  to  Budnitsky.  It  was  not  until  some 
time  after  this  that  the  defendant  learned  that  the  plaintiff  had  paid 
Budnitsky  for  the  ticket,  that  the  passage  paid  for  was  for  his  wife 
and  child,  and  that  Budnitsky  had  not  repaid  the  money  to  the  plaintiff. 

Much  of  respondent's  brief  is  devoted  to  matters  dehors  the  record. 
The  defendant  is  not  charged  with  any  fraud  or  deceit  in  the  matter. 
So  far  as  it  knew,  when  Budnitsky  purchased  the  ticket,  it  might 
have  been  for  some  of  his  own  relatives;  and  when  he  returned  the 
portion  of  the  ticket,  and  adked  for  the  reftmding  of  the  mon^,  it  is 
m  evidence  that  he  said  to  defendant,  as  a  reason  for  his  request,  that 
he  "did  not  want  the  people  to  travel  that  way/'  The  plaintiff  never 
got  any  portion  of  the  ticket  sold  to  Budnitsky;  the  mstruction  or 
identification  portion  being  sent  directly  to  the  White  Star  Line  of- 
fice, and  the  receipt  portion  evidently  being  retained  by  Budnitsky. 

It  was  conceded  upon  the  trial  that  no  part  of  the  ticket  was  ever 
delivered  to  the  plaintiff,  and  there  is  no  proof  that  he  ever  attempted 
to  assert  any  right  of  transportation  thereunder.  Budnitsky,  if  he 
could  be  considered  as  defendant's  agent  under  any  circumstances, 
had  an  implied  authority  to  return  the  ticket  so  long  as  it  remained  in 
his  possession,  and  it  is  perfectly  plain  that,  so  far  as  the  facts  ap- 
pear in  this  case,  the  plamtiff  has  no  cause  of  action  against  the  de- 
fendant. If  by  the  mere  issuance  of  a  ticket  to  a  purchaser,  contain- 
ing the  name  of  a  passenger  who  is  unknown  to  the  seller,  entitling 
such  passenger  to  transportation  thereon,  the  power  given  to  the 
purchaser  to  deceive  a  third  person  to  whom  the  purchaser  intends  to 
dispose  of  such  ticket,  or  who  has  previously  engaged  the  purchaser 
to  obtain  such  ticket,  is  sufficient  to  render  the  ticket  seller  liable 
for  the  fraud  or  misconduct  of  the  purchaser,  who  has  failed  to  de- 
liver the  ticket  or  to  return  the  amount  paid  him  therefor,  the  sale 
of  many  kinds  of  tickets  in  common  use,  including  mileage  books  upon 
our  railroads,  would  be  unsafe  and  dangerous. 

The  rule  invoked  by  the  learned  trial  justice  to  support  the  judgment 
herein,  that  as  between  two  innocent  parties  "the  one  who  has  put 
it  in  die  hands  of  a  third  party  to  cause  the  damage  should  be  held 
liable,"  has  no  application  to  the  facts  in  this  case,  and  they  are  so 
materially  different  from  those  in  the  case  of  Schapin  v.  Auerbach  & 
Goldberg,  117  N.  Y.  Supp.  159,  as  to  need  no  comment  thereon. 

Judgments  reversed,  and  a  new  trial  ordered,  with  costs  to  appel- 
lant to  abide  the  event. 

LEHMAN,  J.  I  concur  with  Mr.  Justice  GIEGERICH  in  his  view 
that  there  is  no  evidence  of  bad  faith  on  the  part  of  the  defendant 
corporation,  and  no  evidence  that  it  had  supplied  Budnitsky  with  in- 
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dicia  of  title,  knowing'  that  he  intended  to  sell  something  which  he 
did  not  own,  and  thereby  enabled  Budnitsl^  to  defraud  the  plaintiff. 
As  I  view  the  transaction,  the  defendant  simply  entered  into  a  con- 
tract with  Budnitsky  to  furnish  transportation  for  two  designated  per- 
sons, and  this  contract  was  expressly  subject  to  cancellation  by  Bud- 
nitsky. Subsequently  Budnitsky  gave  notice  of  his  desire  to  cancel, 
and  the  defendant  in  compliance  with  that  notice  returned  to  Budnitsky 
the  consideration  received  from  him.  It  a{^ars  now  that  Budnitsky; 
was  not  the  real  party  in  interest  to  this  transaction,  -but  obtained  tlie 
contract  of  transportation  from  the  defendant  for  the  benefit  of  the 
plaintiff  and  at  his  request.  The  sole  question  in  the  case  seems  to 
me  to  be  whether  or  not  the  defendant  had  notice  that  Budnitsky  was 
acting  only  as  agent  for  another,  or  that  he  had  assi^ed  the  con- 
tract. If  the  defendant  had  notice  of  such  facts,  then  it  acted  at  its 
peril  in  accepting  the  notice  to  cancel  without  at  least  requiring  the 
return  of  the  identification  slip;  if,  however,  it  was  justified  in  deal- 
ing with  Budnitsl^  as  the  real  owner  of  the  contract,  tiien  it  had  a 
right  to  accept  his  explanation  of  its  loss. 

There  is  no  claim  that  any  direct  notice  of  the  facts  was  ^ven  to 
the  defendant;  but  the  respondent  seeks  to  sustain  the  verdict  upon 
the  theory  that  the  defendant,  from  previous  dealings  with  Budnitsk}*, 
must  have  known  that  he  was  a  ticket  peddler,  and  was  therefore 
put  to  an  inquiry  as  to  the  rights  of  third  parties,  and  had  no  ri^t 
to  cancel  the  contract  without  the  return  of  the  identification  slip. 
The  mere  fact  that  Budnitsky  on  three  occasions  bought  tickets  is  cer- 
tainly not  sufficient  to  show  the  defendant  that  he  was  a  ticket  peddler. 
Upon  a  new  trial,  however,  the  plaintiff  may  be  able  to  show  addi- 
tional dealings  with  the  defendant. 

The  judgment  in  each  case  should  therefore  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  the  appellant  to  abide  the  event. 

DAYTON,  J.  (concurring).  That  plaintiff  has  been  cruelly  swindled 
is  beyond  cavil.  Budnitsky  was  not  unknown  to  defendant,  having 
bought  other  transportation  from  it.  Defendant  is  relieved  of  liabil- 
ity only  on  the  technical  ground  of  want  of  proof  of  actual  knowledge 
that  plaintiff  was  the  real  purchaser  of  transportation  for  his  wife 
and  child  from  Libau,  Russia,  to  New  York,  for  which  he  paid  Bud- 
nitsky $61  in  installments.  It  would  seem,  in  common  fairness,  that 
defendant,  before  repaying  Budnitsky  and  canceling  the  tickets,  should 
have  ascertained  whether  the  parties  for  whom  the  transportation  was 
specifically  engaged  consented  to  this  disposition  of  their  rights.  Pre- 
sumably Budnitsky  would  not  devote  his  own  funds  for  this  trans- 
portation, and  had  no  further  interest  in  the  transaction  after  he  paid 
$56  to  defendant.  Besides,  the  tickets  had  been  forwarded  to  Libau 
for  those  persons  on  their  being  there  identified  by  the  White  Star 
Line  as  entitled  thereto. 

While  reluctantly  constrained,  solely  as  matter  of  law,  to  concur 
in  a  reversal  of  this  judgment,  without  costs,  I  do  not  agree  that  the 
complaint  be  dismissed.  It  is  possible  that  upon  another  trial  defend- 
ant may  be  compelled  to  produce  its  books,  whereby  it  may  appear  that 
it  has  more  familiarity  than  is  now  disclosed  wiUi  the  rights  of  this 
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plaintiff  and  others  who  have  been  similarly  dealt  with.  The  record 
here  shows  disinclination  on  the  part  of  defendant  to  reveal  this  branch 
of  its  business.  A  new  trial  may  demonstrate  some  form  of  agency 
that  will  compel  defendant  to  refund  the  $56  to  plaintiff,  and  thus 
serve  as  an  admonition  in  this  field  of  industry. 


m  Misc.  Bep.  677.) 

PEOPLE  r.  BROWN. 
<Sctai]yl«  Comitr  Court.   October,  1900.) 

1.  Abbebt  (I  68*) — Cbiuihal  Chaboe— Aebebt  Wrraour  Wabbant. 

Under  Oode  Cr.  Proc.  |  177,  authorizing  a  peace  officer  without  a  war- 
rant to  arrest  a  person  for  a  crime  committed  or  attempted  In  his  pres- 
ence, or  where  a  person  has  committed  a  felony,  though  not  In  his  pres- 
ence, or  where  the  felony  has  been  committed  and  he  has  reasonable 
grounds  for  believing  that  the  party  arrested  committed  It,  does  not  au- 
thorize an  arrest  of  defendant  on  s  charge  of  Intoxlcatiw  in  a  public 
l^ce  without  a  warrant,  where,  wboi  he  was  amsted,  defaidant  was 
lying  down  on  a  couch  In  a  private  house 

[Ed.  Note. — For  other  cases,  see  Arrest,  Dec.  IMg.  |  63.*] 

2.  Dsunkabds  (I  11*) — Cbiuinal  Fbosecutioks— Evidence. 

Evidence  held  not  to  justify  a  conviction  of  intoxication  In  a  public 
place. 

[Ed.  Note.— For  other  cases,  see  Drunkards,  Dec.  Dig.  1 11.*] 

8.  Cbiicznaz.  IiAW  (I  1187*)-— An?EAi>— DisoHABOE  or  Defendant. 

Under  Code  Or.  Proe.  |  76^  where  there  la  nothing  In  the  return  on 
appeal  from  the  conviction  to  warrant  a  conviction  of  defendant  for  the 
offense  charged,  or  any  other,  he  Is  entitled  to  be  discharged. 
[Ed.  Note.— For  oth»  cases,  see  Grhnlnal  Law,  Dec.  Dig.  {  1187.*] 

Appeal  from  Court  of  Special  Sessions. 

George  D.  Brown  was  convicted  of  intoxication  in  a  public  place, 
and  appeals.  Reversed. 

W.  Robertson,  for  appellant. 

Geo.  M.  Velie,  Dist.  Atty.,  for  the  People. 

NYE,  J,  The  defendant  was  arrested,  at  a  private  house,  by  an  offi- 
cer, without  a  warrant,  and  was  taken  before  a  justice  of  the  peace. 
An  information  was  made  and  filed,  charging  the  defendant  with  the 
crime  of  being  intoxicated  in  a  public  place,  which  is  a  misdemeanor 
under  section  1221  of  the  Penal  Law  (Consol.  Laws,  c.  40).  The  de- 
fendant was  convicted,  after  a  jury  trial,  and  was  sentenced  to  confine-  ' 
ment  in  the  Monroe  County  Penitentiary  for  90  days. 

Section  763  of  the  Code  of  Criminal  Procedure  provides  that  the 
appeal  must  be  heard  upon  the  original  return.  The  officer  who 
made  the  arrest  testified: 

"I  was  telephoned  to  come  to  Benjamin's;  that  Brown  was  licking  his 
horse.  I  went  down  to  Benjamin's,  and  sat  on  Young's  horse  block.  Mrs. 
Benjamin  came  to  the  door  and  motioned  me  to  come  over.  I  did,  and  went 
Into  the  house,  and  she  was  In  the  Utchoa.  I  asked  what  she  wanted.  She 
wanted  me  to  take  Brown  out  of  there.  He  was  lying  on  the  conch.  I  took 
him  out  of  the  house  onto  the  street   He  asked  me  what  I  was  going  to  do 
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with  him.  I  said.  Too  are  drank  and  I  am  solnf  to  lock  yon  np.'  The  B«n> 
Jamln  house  Is  a  private  residence." 

Mrs.  Benjamin  testified  that  the  defendant  was  a  frequent  visitor 
at  her  house. 

Section  177  of  the  Code  of  Criminal  Procedure  provides  that: 

"A  peace  offleer  may,  without  a  mmuit,  arrest  a  person:  <l)  For  a  crime 
committed  or  attempted  In  his  presoice;  (2)  when  the  person  arrested  baa 
committed  a  felony,  although  not  In  his  presence ;  (3)  when'  a  felony  haa  in 
fact  been  coimnitted,  and  he  has  reasonable  cause  for  belierlnc  the  person  to 
be  arrested  to  bava  committed  it," 

It  would  seem  from  the  evidence  as  contained  in  the  return  that  the 
officer  was  not  authori2ed  to  arrest  the  defendant,  upon  the  charge  of 
intoxicaticm  in  a  public  place,  without  a  warrant.  The  defendant  was 
lying  down  upon  a  couch  in  a  private  house  at  the  time  the  officer 
came  to  arrest  him.  That  he  was  disorderly  or  creating  any  disturb- 
ance is  not  shown.  No  crime  was  committed  or  attempted  in  the 
presence  of  the  officer,  unless  the  intoxication  of  the  defendant  in  this 
private  house,  where  it  appears  he  was  a  frequent  visitor,  was  a  crime. 
If  this  was  a  crime,  it  was  not  the  crime  of  "intoxication  in  a  public 
place." 

It  is  urged  on  the  part  of  the  people  that  the  arrest  was  made  after 
the  officer  had  taken  the  defendant  out  of  the  house  and  upon  the 
street.  In  People  v.  Soloman,  67  Misc.  Rep.  288,  106  N.  Y.  Supp. 
1110,  the  court  says: 

"It  is  questitmable  procedure,  to  say  the  least,  to  take  an  intoxicated  per- 
son, who  has  gone  to  bed  and  Is  quiet,  and  put  blm  into  the  street,  In  Mder 
to  arrest  him  for  Intoxication  in  a  public  place  without  a  warraot** 

Section  764  of  the  Code  of  Criminal  Procedure  provides: 

"After  hearing  the  appeal  the  coort  must  give  Judgment  without  r^ard  to 
technical  errors  or  defects  which  have  not  prejudiced  the  substantial  rights  of 
the  defendants,  and  may  render  the  jodgment  which  the  court  b^ow  should 
have  rendered,  or  may,  according  to  the  Justice  of  the  case,  affirm  or  reverse 
the  judgment  in  whole  or  in  part,  as  to  all  or  any  of  the  defendants,  if  thoe 
be  more  than  on^  or  may  order  a  new  trial,  or  may  modify  the  sentence;*' 

The  onl^  charge  made  against  the  defendant  is  that  of  "intoxication 
in  a  public  place."  There  was  not  sufficient  evidence  to  sustain  a 
conviction  upon  this  charge ;  and,  as  there  is  nothing  in  the  return  to 
warrant  a  conviction  upon  any  l)ther  charge,  the  judgment  of  the 
Court  of  Special  Sessions  is  reversed,  and  defendant  discharged. 

Judgment  reversed. 


(64  Misc.  Rep.  674.) 

HOSE  T.  PURCBIX. 
(Ulster  County  Court  October,  1900.) 

1.  SWaCEB  OF  THK  PlAOK  (|  106*>— AcnOK— DlflKISBAI/— FUU  OT  THIB— RB- 

HAININO  ISStTK. 

T)efendant,  In  consideration  of  the  right  to  cut  boop  poles  on  certain 
land  of  which  plaintiff  was  in  possession,  agreed  to  employ  plaintiff  to  cart 
the  poles ;  but,  after  plalntUf  had  delivered  certain  trees  severed  from  the 
land  to  defendant,  be  declined  to  permit  plaintiff  to  draw  tbem  to  their 
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ultimate  destination,  whereupon  plaintiff  raed  for  damages,  and  defoid- 
ant  answered,  alleging  tbat  plaintiff  was  not  the  owner  of  the  land  or  tbe 
trees.  Held,  that  It  was  error  for  the  Justice  to  dlscontinne  on  the  ground 
that  title  was  inTtdvedt  sines  there  remained  a  cause  of  action  for  serr- 
ices  reodered.  * 
{Ed.  Note.— For  oUier  cases,  ses  Jostloes  of  the  Peace,  Dec.  Dlft  1 108.*] 

&  JiTsncES  or  itee  Pxaoi  (M  02*)~JXTRi8DicTzoir— "Pzxa  or  Tnue.** 

Code  CiT.  Proc  S  2861,  provides  that,  In  a  salt  befcwe  a  Jostlce  of  the 
I>eace^  d^endant  may  allege  in  his  answer  facts  showing  that  tUIe  to  real 
property  will  come  In  qoestlon.  Held,  in  an  action  before  a  Justice  for 
breadi  of  contract  for  the  cutting  of  hoop  poles,  tbat  a  special  plea  that 
plaintiff  was  not  the  owner  of  the  land,  nor  the  trees  cut  therefrom,  was 
insufficient  as  a  plea  of  title,  which  means  some  affirmative,  unequivocal 
assertion  on  the  part  of  defendant  of  title  to  the  locus  in  quo,  or  smne 
part  thereof. 

[Ed.  Note. — For  other  cases,  see  Justices  of  the  Peace,  Dec.  Dig.  i  82.*] 

■8.  Jusnoxs  or  the  Peace  (|  14€*)— Discontinuance— Pixi.  or  Title— Appeal. 

A  justice's  Judgment  of  discontinuance  because  of  the  filing  of  an  al- 
leged plea  of  title  Is  appealable  to  tbe  County  Court 

[Ed.  Xote.— For  other  cases,  see  Jtistices  of  the  Peac^  CeeaL  Dig.  |  482 ; 
Dec.  Dig.  1 146v*] 

Appeal  from  Justice  Court. 

Action  by  William  H.  Rose  a^^ainst  David  Purcell.  From  a  justice's 
judgment  discontinuing  the  action  on  a  plea  of  title,  plaintiff  a{^>eals. 
Reversed. 

H.  Westlake  Coons,  for  appellant 
John  R.  Devany,  for  respondent 

CANTINE,  J.  The  complaint  sets  forth  the  following  facts: 
The  plaintiff,  in  possession 'Of  certain  lands,  gave  the  defendant  the 
right  to  cut  the  hoop  poles  thereon;  and,  in  consideration  thereof, 
the  defendant  agreed  to  employ  the  plaintiff  to  cart  the  poles.  The 
plaintiff  performed  his  contract  in  part,  and  was  prevented  by  the 
defendant  from  completing  the  same,  for  which  certain  damages  were 
•claimed.  The  answer  contained  a  general  denial.  It  also  alleged,  as 
a  special  plea,  that  the  plaintiff  was  not  the  owner  of  the  land,  or  the 
wood  taken  therefrom.  Upon  this  plea  the  defendant  moved  a  dis- 
continuance of  .the  action,  upo;n  the  ground  that  the  title  to  real  es- 
tate was  involved,  and  tendered  the  statutory  undertaking.  Over  the 
plaintiff's  objection  the  plea  was  accepted,  and  the  action  discontin- 
ued.  From  this  decision  an  appeal  has  been  taken  to  this  court. 

There  are  two  questions  involved :  First.  Did  the  plea  interposed 
raise  a  question  of  title  which  ousted  the  Justice's  Court  of  jurisdic- 
tion? Second.  Will  an  appeal  lie  directly  to  this  court  from  such  a 
decision? 

The  issue  presented  by  the  first  question  will  become  more  plain 
upon  the  consideration  of  the  essential  facts  involved  in  this  action, 
VIZ. :  The  plaintiff  removed  severed  trees  from  the  land  and  gave  the 
defendant  possession  of  the  same.  For  these  services,  in  part,  the 
action  is  brought.  The  defendant,  after  gaining  possession  of  the 
severed  trees,  declined  to  allow  the  plaintiff  to  complete  his  con* 
tract,  viz.,  to  draw  them  to  their  ultimate  destination;  and  for  this 
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act  damages  are  claimed.  To  this  cause  of  action  the  defendant  an- 
swered by  a  special  plea  that  the  plaintiff  was  not  the  owner  of  the 
land  or  the  trees  cut  from  the  same.  If  that  issue  be  immaterial,  then 
the  court  is  not  ousted  of  jurisdiction;  if  it  be  material,  the  court  is 
ousted  of  jurisdiction. 

Admitting  the  facts  stated  in  the  plea,  viz.,  that  the  plaintiff  was 
neither  the  owner  of  the  land  nor  the  trees,  there  remains  a  cause  of 
action  for  services  rendered,  entirely  independent  of  any  question  of 
ownership.  The  plea  of  title  tendered  is  bad  for  another  reason. 
There  are  no  "facts,"  Sieged  showing  that  a  question  of  title  is  in- 
volved. This  is  the  express  requirement  of  section  2951  of  the  Code. 
The  plea  is  a  simple  general  denial  of  nonessential  facts  stated  in  the 
complaint.  A  plea  of  title  "means  some  affirmative,  unequivocal  as- 
sertion on  the  part  of  the  defendant  of  title  to  the  locus  in  quo,  or 
some  part  thereof."  La  Rue  v.  Smith,  153  N.  Y.  428,  431,  47  N.  E. 
796,  797. 

As  to  the  second  question  invcdved  in  this  appeal:  Generally 
speaking,  appeals  are  only  authorized  from  judgments.  Code  Civ. 
Proc.  §■  3044.  The  act  of  the  justice  in  discontinuing  the  action  ended 
it,  so  far  as  that  court  was  concerned,  and  a  judgment  could  have 
done  no  more.  In  actions  upon  accounts,  where  the  sum  total  involved 
is  more  than  $400,  the  justice  is  required  to  render  a  "judgment  of 
discontinuance."  Code  Civ.  Proc.  §  2950,  Although  not  directly  in- 
volved, the  Court  of  Appeals,  in  the  case  of  La  Rue  v.  Smith,  153  N. 
Y.  431,  47  N.  E.  797,  uses  this  language: 

"The  Jiifltloe  was  not  ousted  of  bis  Jurisdiction  over  the  case  In  consequence 
of  BnTtbloe  appearing  In  the  annwer.  and  his  judgment  dismissing  that  ac- 
tion, on  tiie  groDDd  that  a  plea  of  title  had  been  Interposed,  conld  have  been 
reviewed  upon  appeal." 

'  In  Koon  v.  Mazuzan,  6  Hill,  44,  the  court  states  upon  the  entry  of 
a  plea  of  title : 

"It  leaves  him  [the  Justice]  to  Judge  whether  the  title  be  In  question  or  not, 
and.  If  be  mistake,  the  Judgiurat  is  voidable  for  error,  ndt  void  for  want  of 
Jurisdiction." 

And  again,  in  Fleet  v.  Youngs,  7  Wend.  292,  this  language  is  used: 

"When  such  plea  la  Interposed,  the  Justice  must  decide 'wbether  the  plea  is 
appropriate  to  the  action.   If  he  errs,  the  injured  party  has  hla  remedy." 

If,  as  has  been  ur^d,  the  plea  of  title  automatically  ousted  a  Jus- 
tice's Court  of  jurisdiction  with  no  redress  by  appeal,  it  would  snake 
a  farce  of  proceedings  in  that  court. 

Judgment  reversed,  with  costs. 


(m  Misc.  Rep.  121.) 

In  re  JONES*  ESTATK 

(Surrogate's  Court,  Yates  County.  November,  19001.) 

Taxation  (|  879*) — TBAnsTXR  Tax— Pbopebtt  Subject. 

The  owner  of  several  farms  conveyed  them  to  his  son,  but  the  deeds 
were  unrecorded,  and  were  held  by  the  grantor  until  bis  death.  The  In- 
■arauee  was  payable  to  the  grantor,  who  made  contracts  with  tenants  to 
work  the  farms,  ezc^  the  <me  on  whl^  his  son  lived.  Tht  terms  were 
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assessed  to  tbe  grantor,  who  paid  the  taxes,  and  tbe  crops  were  marketed 
In  his  warehouse,  and  the  acconnts  were  k^t  as  though  the  crops  be- 
longed to  the  grantor.  Hel^  that  It  was  the  int^t  of  the  grantor  that 
the  deeds  should  not  become  ^BectiTe  tmtll  bis  death,  so  aa  to  render  the 
transfer  taxable. 

[Ed.  Note.— Fw  other  cases,  see  Taxation,  Gent  Dig.  |  1702;  Dec.  Dig. 
I  879.*] 

In  the  matter  of  the  estate  of  S.  Nelson  Jones.  From  an  order 
assessing  a  transfer  tax,  the  administrator,  Herbert  J<nies,  appeals. 

Affirmed. 

Charles  W.  Kimball  and  Calvin  T.  Huson,  for  appellant 
John  T.  Knox  and  Henry  J.  Sadler,  for  respondent 

BAKER,  S.  The  grounds  of  this  appeal  are : 

First.  That  the  value  of  the  estate  as  fixed  by  the  order  assessing 
the  transfer  tax  is  excessive  and  not  warranted  by  the  proof  taken  by 
the  appraiser. 

Second.  That  several  large  farms,  upcm  the  transfer  of  which  a  tax 
was  assessed  in  said  order,  were,  in  fact  conveyed  hy  tbe  decedent  to 
his  son  and  members  of  his  son's  family  some  five  years  previous  to 
his  death  by  deeds  which  transferred  an  absolute  title,  and  that  such 
transfer  was  not  made  in  contemplation  of  the  death  of  the  grantor, 
nor  intended  to  take  effect  in  possession  or  enjoyment  at  or  after  such 
death,  and  is  not  taxable. 

Herbert  A.  Jones,  the  son  and  administrator,  is  the  only  heir  of 
the  decedent;  he  and  his  father  living  in  the  same  township,  but  on 
separate  farms.  There  is  no  evidence  which  would  Justify  a  conclusion 
that  a  transfer  was  made  in  contemplation  of  death.  i 

The  undisputed  evidence  produced  before  tbe  appraiser  is  that, 
after  these  deeds  were  executed,  they  remained  unrecorded  and  in  the 
possession  of  the  grantor  until  his  death ;  that  the  insurance  carried 
on  the  buildings  continued  to  be  payable  to  the  grantor ;  that  he  made 
contracts  with  the  tenants  to  woiic  the  farms,  excepting  the  home 
farm,  on  shores,  describing  himself  in  such  contracts  as  "the  party  of 
the  first  part,"  and  signing,  "S.  Nelson  Jones" ;  that  the  son  continued 
to  reside  on  the  home  farm  and  "worked  it,"  the  grantor  ccmtinuing 
to  live  on  the  farm  known  as  the  "Seamans  farm" ;  that  all  the  farms 
continued  to  be  assessed  to  the  grantor,  who  paid  the  taxes;  that  the 
crops  were  mostly  marketed  at  grantor's  warehouse  at  Himrod,  and 
the  accounts  thereof  kept  in  grantor's  books,  practically  as  though  he 
owned  them ;  that  the  transactions  with  the  tenants  were  had  by  the 
grantor  and  all  settlements  made  with  him. 

The  son  testified  that  he  "superintended  the  whole  thing  for  his 
father  practically  the  same  as  though  he  had  taken  full  possession"; 
that  he  had  all  the  avails  of  the  farms  since  the  date  of  the  deeds;  and 
that  he  had  access  to  the  desk  in  which  the  deeds  were  kept,  and  some 
of  the  time  had  the  keys  to  the  desk.  The  testimony  of  Herbert  A. 
Jones  is  mostly  inonnpetent  evidence,  and  wotild  not  have  been  re- 
ceived upon  a  hearing  where  some  attention  was  given  to  the  rules  of 
evidence,  and  It  should  be  carefully  scrutinized.   It  is  not  supported 
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by  the  acts  of  his  father,  nor  the  history  of  the  farms  subsequent  to 
the  date  of  the  deeds,  nor  by  the  circumstances  of  the  case. 

The  home  farm  of  280  acres,  on  which  the  son  resided  and  worked, 
and  which  he  testified  he  leased  to  a  tenant  one  year,  making  the  lease 
in  his  own  name,  was  not  conveyed  to  him ;  but  the  deed  names  his 
wife,  children,  and  heirs  as  the  grantees  of  this  farm.  The  fair  infer- 
ence to  be  taken  from  the  testimony  is  that  the  grantees  were  not  in 
possession  or  enjoyment  of  the  farms  described  in  the  deeds,  nor  was 
it  intended  by  the  grantor  that  they  should  be  until  his  death.  The 
deeds  are  absolute  upon  their  face  as  to  the  title  and  immediate  right 
of  possession  and  enjoyment,  and  it  is  contended  by  the  appellant  that 
the  intent  as  to  the  possession  and  beneficial  enjoyment  must  be  ascer- 
tained solely  from  the  language  of  the  deeds,  and  that  the  surrounding 
circumstances  and  extrinsic  facts  are  immaterial. 

I  do  not  believe  that  the  courts  of  our  state  have  adopted  such  a  rule 
for  cases  like  this.  That  rule  would  be  a  tempting  instrument  in  the 
hands  of  persons  disposed  to  avoid  the  burden  imposed  by  the  trans- 
fer tax  law.  It  is  unfortunately  true  that  many  of  our  citizens  are 
disposed  to  look  on  a  breach  of  our  tax  laws  as  a  matter  of  thrift,  and 
to  believe  that  they  may  violate  such  laws  without  being  conscious 
of  moral  turpitude.  The  application  of  such  a  rule  would  permit  per- 
sons so  disposed  tc)  execute  conv^ances  of  thdr  property,  retain  pos- 
session of  the  property  and  ccmveyances  after  a  technical  delivery  of 
the  deeds,  and,  at  the  death  of  the  grantor,  the  grantee  could  maintain 
that,  because  the  deeds  so  recited,  the  transfer  was  intended  to  take 
effect  in  possession  and  enjoyment  at  the  date  of  the  deeds,  and  was 
not  taxable. 

I  find  no  authority  for  such  a  rule.  The  courts,  in  determining  the 
intention,  look  not  only  to  the  language  of  the  deed,  but  to  the  rela- 
tions existing  between  the  parties  and  the  fact  of  the  beneficial  enjoy- 
ment. Matterof  Masury,  28  App.tHv.  580,  61  N.  Y.  Supp.  331.  The 
evidence  produced  before  the  appraiser  is  of  sufficient  force  to  bring 
the  transfer  within  the  statute,  and  proves  a  transfer,  either  by  deeds 
or  intestate  laws,  which  is  taxable. 

Having  concluded  that  the  transfer  of  the  farms  is  taxable,  even 
though  they  may  have  been  transferred  by  the  deeds  in  question,  it 
is  not  necessary  to  consider  whether  the  transaction  with  his  father, 
as  testified  to  bv  Herbert  A.  Jonts,  constituted  a  delivery  of  the  deeds, 
or  of  any  of  tnem,  except  for  the  purpose  of  determining  who  shall 
pay  the  tax. 

Coimsel  for  the  appellant,  however,  in  his  argument,  stated  that 
no  question  would  be  raised  as  to  whom  the  tax  should  be  assessed. 
The  question  of  title  should  not  be  unnecessarily  determined  on  this 
appeal,  for  all  the  parties  do  not  appear  to  be  represented. 

The  value  placed  by  the  appraiser  upon  the  farms  transferred  is 
challenged  by  the  appellant  as  being  excessive  and  not  warranted  by 
the  proof.  While  the  appraiser  determined  the  value  of  the  sever^ 
farms  to  be  the  maximum  value  testified  to,  the  finding  is  supported 
by  some  evidence,  and  will  not  be  disturbed  on  this  appeaL 

The  order  appealed  from  should  be  affirmed. 

Order  affirmed. 
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JONES  V.  SMITH. 
(Snprone  Court,  Appellate  Term.   Jannaiy  27,  1910.) 

1.  PbINCIPAL  and  AOBNT  (I  72*)— CONTBBSION— MONXT. 

An  action  for  (wnversion  lies  to  recover  money  received  by  an  agent  or 
other  person  In  a  fiduciary  capacity,  which  he  refusea  to  deliver  to  his 
principal. 

[Ed.  Note.— For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  Ii  148. 
149;  Dec.  Dig.  I  72;*  Trover  and  Conversion,  Cent  Dig.  |  70.] 

2.  Action  (i  28*)— CoKVBBaiON  bt  Agent— Waivke  of  Tobt. 

The  receipt  of  money  by  a  principal  on  account  of  a  claim,  based  on  the 
agent's  failure  to  deliver  money  received  by  him  In  a  fiduciary  capacity. 
Is  not  a  waiver  of  the  twt,  unlesa  the  Intention  to  the  contrai?  la  clearly 
manifest 

[Ed.  Not&— For  other  cases,  see  Action,  Cent  Dig.  H  108, 199;  Dec.  Dig. 
|28.*3 

8.  TSOVEB  AND  COKVESaiOH  (f  33*)— DSmfaU— PLEADZRO— Ntcsssxit. 

In  an  action  for  conversion,  the  defense  of  waiver  (tf  the  tort  must  be 
pleaded,  in  order  to  be  available; 

[Ed.  Note. — For  other  cases,  see  Ttover  and  Ctmvmlon,  Cent  Dig.  | 
203;  Dec.  Dig.  |  88.*] 

Ai^al  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District 

Action  by  Edward  Jones  against  M.  Osborne  Smith.  From  a  judg- 
ment for  plaintiff  after  a  trial  before  the  court  without  a  jury,  defend- 
ant appeals.  Affirmed. 

Argued  before  GIEGERICH,  DAYTON,  and  LEHMAN,  JJ.  ' 

P.  A.  Hatting,  for  appellant. 

Cowan,  Ketchum  &  Marcus  (Benjamin  Marcus,  of  counsel),  for 
respondent 

GIEGERICH,  J.  The  defendant  is  a  real  estate  broker.  In  1905 
he  secured  for  the  plaintiff  a  loan  of  $1,000  on  certain  property  be- 
longing to  the  plaintiff  situate  in  the  Borough  of  the  Bronx,  New 
York  City.  By  agreement  between  the  parties  the  defendant  retained 
out  of  this  sum  $481.85,  with  which  he  was  to  pay  certain  taxes  and 
assessments  then  due  on  the  property.  These  he  never  paid.  After 
discovering  this  fact,  and  making  various  demands  for  the  return  of 
this  money,  which  were  refused,  the  plaintiff  brought  this  action  in 
conversion. 

The  defendant  urges,  in  the  first  place,  that  conversion  will  only 
lie  for  the  conversion  of  certain  specific  personal  property,  to  which 
cate^ry  money  does  not  belong,  and  therefore  an  action  for  its  con- 
version will  not  lie,  and  that  the  only  remedy  is  an  action  in  contract. 
In  respect  to  this  proposition  it  is  only  necessary  to  say  that,  what- 
ever may  have  been  the  rule  formerly,  the  case  of  Britton  v.  Ferris,  ~ 
171  N.  Y.  235,  63  N.  E.  954,  has  settled  the  question  that  an  action  in 
tort  will  lie  to  recover  money  received  by  an  agent,  broker,  or  other 
person  in  a  fiduciary  capacity,  which  he  refuses  to  deliver  to  his  princi- 
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pal.  See,  also,  Jackson  v.  Moore,  94  App.  Div.  504,  at  page  508,  87 
N.  Y,  Supp.  1101. 

Another  contention  of  the  defendant  is  diat,  because  the  defendant 
paid  and  the  plaintiff  received  part  of  the  money  due,  the  plaintiff 
thereby  condoned  the  offense,  and  in  effect  waived  his  right  to  sue  in 
tort  for  the  balance  due  him.  This  proposition,  however,  is  untena- 
ble under  the  cases,  which  in  substance  hold  that  the  receipt  of  money 
on  acOTunt  of  a  claim  does  not  waive  the  tort,  or  absolve  the  wrong- 
doer from  the  consequences  of  his  unlawful  act,  unless  the  intention 
to  the  contrary  is  clearly  manifest.  Lambertson  v.  Van  Bosberck,  4 
Hun,  628,  reported  in  full  in  49  How.  Prac.  266,  267 ;  Reynolds  v. 
Shuler,  5  Cow.  323,  326 ;  Kinney  v.  Kieman,  49  N.  Y.  164, 168.  The 
record  in  the  case  at  bar  does  not  disclose  any  evidence  of  such  in- 
tention on  the  part  of  the  plaintiff. 

Moreover,  no  such  defense  was  pleaded,  as  it  should  have  been 
in  order  to  be  available.  Wood  v.  Proudman,  122  App.  Div.  826,  829, 
107  N.  v.  Supp.  757.  The  case  of  Richard  v.  Wellington,  5  Hun,  181. 
which  is  the  only  authority  cited  by  the  defendant  on  this  point,  does 
not  lay  down  any  such  rule  as  he  claims.  As  is  shown  by  the  opin- 
ion in  that  case  in  the  Court  of  Appeals  (Richard  v.  Wellington,  G6 
N.  Y.  308),  the  question  there  was  whether  certain  wine,  which  the 
plaintiff  had  stored  with  the  defendant,  had  been  sold  by  the  plaintiff 
to  the  defendant.  The  plaintiff  brought  an  action  in  conversion,  and 
the  defendant  claimed  that  the  plaintiff  sold  him  the  wine  before  the 
alleged  conversion  took  place.  Of  course,  if  the  wine  had  been  sold  to 
the  defendant,  th§  plaintiff's  only  remedy  was  on  the  contract. 

Under  the  case  of  Britton  v.  Ferris,  supra,  it  is  very  doubtful  wheth- 
er the  defendant  was  entitled  to  set  up  his  alleged  counterclaim  in  this 
action.  It  is  not  necessary  to  decide  this,  however;  for  the  question 
whether  he  was  entitled  to  recover  thereon  was,  in  any  event,  one  of 
fact  for  the  trial  justice,  and  we  are  of  the  opinion  that  his  decision 
in  respect  thereto  is  not  against  the  weight  of  evidence,  as  is  claimed 
by  the  appellant. 

We  have  examined  the  other  exceptions  taken  at  the  trial  and  the 
points  raised  on  this  appeal,  and  fail  to  discover  any  substantial  error 
which  requires  the  reversal  of  the  judgment  appealed  from. 

The  judgment  should  therefore  be  affirmed,  with  costs.  All  concur. 


1.  Appial  and  E)bbob  (1  1002*)— Verdicf— Conclusiveness. 

A  Terdlct  oD  sharply  conflicting  eTidence  will  not  be  disturbed. 
fEd.  Note. — For  other  cases,  see  Appeal  and  Elrror,  Oent  Dig.  U  3935- 


8^7;  Dec.  Dig.  |  1002.*] 

2.  Sales  ($  882*>— Bbeach  or  Contbact— Etidbnoi. 

Where,  In  an  action  for.breatA  of  contract  for  the  pardiase  of  merchan- 
dise to  be  manufactured.  It  appeared  that  the  contract  Incinded  prior  or- 
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den  by  the  buyer  for  goodB  to  be  manafactnred  by  tbe  sdlv,  die  pnxtf  of 
damages  pn^terly  Incladed  tbe  prior  orders. 

[Ed.  Not&— For  otber  cases,  see  Sales,  Dec  Dig.  1  8S2L*] 

Dayton,  j.,  dlneutli^. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Herman  Schopflocher  and  another  against  Ernest  Mach- 
enbach.  From  a  judgment  for  plaintiffs,  entered  oa  a  verdict,  and 
from  an  order  denying  a  new  trial,  defendant  appeals.  Affirmed. 

Argued  before  GIEGERICH,  DAYTON,  and  LEHMAN,  JJ. 

Breen  Bros.  (Henry  J.  Breen,  of  counsel),  for  appellant 
Adam  K.  Strieker,  for  respondents. 

LEHMAN,  J.  Although  the  transaction  is  somewhat  involved  and 
the  testimony  somewhat  confused,  I  think  that  the  inference  can  be 
fairly  drawn  from  the  evidence  that  the  defendant,  on  March  4  and  18, 
1907,  ordered  goods  from  the  plaintiifs,  which  were  to  be  manu- 
factured or  procured  by  the  plaintiffs'  Japanese  a>rrespondents.  It 
was  contemplated  by  the  parties  that  the  orders  were  not  to  be  abso- 
lute until  the  plaintiffs*  letters  to  their  correspondents  should  arrive 
in  Yokohama.  Af^arently  on  March  18th  the  defendant  had  deter- 
mined to  take  at  least  the  quantity  ordered  on  March  4th,  and  the  or- 
der to  that  ixtent  became  bmding  upon  the  receipt  of  the  letter  of  that 
date  in  Yokohama.  The  intent  of  the  parties,  however,  was  to  enter 
into  a  larger  binding  contract  before  the  arrival  in  Yokohama  of  the 
letter  of  March  18th,  which  contract  should  include  at  least  the  order 
of  March  4th.  On  April  9th,  and  just  previous  to  the  arrival  of  the 
letter  of  March  18th  in  Yokohama,  the  parties  seem  to -have  agreed 
that  the  entire  orders  of  March  4th  and  March  18th  should  be  bind- 
ing, and  all  these  goods  are  included  in  the  contract  which  became  ef- 
fective on  that  date.  While  there  is  a  sharp  conflict  of  testimony  be- 
tween the  parties,  and  neither  side  tells  a  story  free  from  inconsisten- 
cies, it  seems  to  me  that  the  verdict  is  not  against  the  weight  of  evi^ 
dence. 

The  proof  of  damages  properly  included  the  propositions  of  both 
March  4th  and  March  18tn,  because  both  were  mcluded  in  the  con- 
tract of  April  9th,  and  the  trial  justice  excluded  evidence  as  to  the 
order  of  March  4th  only  because  it  became  part  of  the  subsequent  con- 
tract. 

Tlie  judgment  and  order  should  be  affirmed,  with  costs. 
GIEGERICH,  J.,  concurs. 

DAYTON,  J.  (dissenting).  I  think  a  critical  examination  of  this 
record  discloses  that  the  plaintiffs  have  so  failed  to  sustain  their 
burden  of  proof  as  to  require  a  reversal  of  the  judgement.  As  only  one 
of  the  plaintiff  firm  testified  and  was  personally  engaged  in  the  trans- 
actions involved,  for  convenience  he  is  designated  herein  as  plaintiff. 

The  action  is  for  the  breach  of  a  contract  for  the  purchase  of  mer- 
chandise to  be  manufactured  into  particular  articles,  alleged  to  have 
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been  entered  into  on  or  about  April  9,  1907.  Plaintiff  first  introduced 
defendant  as  his  own  witness,  and  his  testimony  was  directly  contra- 
dictory of  that  which  plaintiff  himself  gave.  Plaintiff's  theory,  and 
his  testimony  in  support  thereof,  was  that  on  March  4,  1907,  defend- 
ant gave  plaintiff  an  order  for  certain  goods  (which  were  to  be  pro- 
cured and  manufactured  in  Japan)  on  terms,  "3  or  4  months — letter 
of  credit/'  in  favor  of  a  Japanese  house ;  that  defendant  was  to  ex- 
amine the  samples  further  and  make  up  another  order,  and  that  on 
March  18th  he  handed  the  plaintiff  such  further  order  or  specifica- 
tions, doubling  the  first  order  and  adding  several  other  items ;  that 
on  March  4th,  when  the  first  order  was  given,  plaintiff  sent  it  to  Japan 
in  order  to  save  time  and  cable  expenses  (Plaintiff's  Exhibit  9),  and 
that  the  same  course  was  pursued  in  the  case  of  the  order  of  the  18th 
(Plaintiff's  Exhibit  10) ;  that  on  April  10th,  at  about  which  time  it  was 
estimated  the  letter  and  order  of  March  18th  would  reach  Yokohama, 

Plaintiff  made  out  an  itemized  statement  of  the  articles  covered  by  the 
oregoing  transactions  and  handed  it  to  defendant,  inclosed  in  a  letter 
addressed  to  defendant,  which  desigfnated  the  inclosure  as  "copy  of 
your  kind  order,"  and  which  plaintiff  terms  a  confirmation  of  the  or- 
der; that  defendant,  after  reading  these  papers,  said  in  effect  that 
it  was  all  right,  and  that  he  would  proceed  to  get  for  plaintiff  the  letter 
of  credit  according  to  one  of  the  terms  of  the  contract  of  sale. 

The  said  letter  is  Plaintiff's  Exhibit  1  in  the  record,  and  the  in- 
closure is  his  Exhibit  8.  This  last  transaction  plaintiff  claims  is  the 
contract  The  first  sheet  of  Exhibit  8,  covering  the  order  of  March 
4th,  is  dated  March  28th,  and  the  second,  third,  and  fourth  sheets, 
covering  the  order  of  March  18th,  are  dated  April  9th,  apparently  in 
accordance  with  plaintiff's  explanation  that  the  letters  carrj'ing  such 
orders  to  Japan  reached  their  destination  in  due  course  of  such  mail  in 
about  three  weeks.  It  will  be  noted  that  the  first  sheet  (the  first  order) 
covers  only  five  items  or  patterns,  namely,  Nos.  3,469,  3,470,  2,940, 
3,183,  and  3,291.  These  patterns  plaintiff  swears  are  the  ones  ordered 
on  March  4th,  and  the  quantities  of  these  patterns  are  double  those  as 
ordered  on  March  4th,  on  account  of  the  order  of  March  18th.  It 
will  also  be  seen  that  the  second,  third,  and  fourth  sheets  of  said  Ex- 
hibit 8,  dated  April  9th,  do  not  contain  these  items,  but  do  contain  the 
other  items  which  plaintiff  says  were  added  to  the  order  March  18th. 

Bearing  in  mind  that  it  was  only  the  five  patterns  above  enumerated 
which  plaintiff  sent  to  Yokohama  on  March  4th,  the  manufacturer  at 
that  place,  testifying  by  deposition,  exhibits  what  he  says  was  the  or- 
der sent  to  him  in  that  letter  (Exhibit  15,  proposition  "A");  and  we 
find  these  not  only  the  patterns  which  plaintiff  says  were  covered  by 
that  order,  in  quantities  then  fixed,  but  also  the  items  of  patterns  Nos. 
3,384,  3,342,  3,278,  and  3,264,  which,  according  to  plaintiff's  testimony, 
were  not  covered  by  the  order  of  March  4th ;  and  these  last  items  are 
on  his  list  (Exhibit  8)  of  April  9th,  and  that  list,  from  his  testimony 
covers  the  additional  items  of  March  18th,  and  therefore  could  nc^ 
have  been  included 'in  the  list  which  he  forwarded  to  Japan  on  March 
4th. 

Further,  and  in  connection  with  this  discrepancy,  plaintiff  swears 
that  the  transactions  of  March  4th  and  18th  were  unconditional  or- 
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derSf  yet  his  own  letters  in  which  these  orders  were  forwarded  to 
Japan  contradict  him  flatly  on  that  point.  The  letter  of  March  4th 
says: 

"New  Tork,  March  4,  1907. 
"Messrs.  W.  Scliopflbcher  ft  Co.,  Yokohama,  Japan — Qeotlemen:  We  hare 
been  working  since  quite  some  time  with  the  Machenbach  Importing  CompaDy, 
who  are  undecided  at  this  moment  whether  ther  will  restrict  themselves  In 
ordering  Drawn  Unens  and  Benalssance  to  a  few  steea  only  or  to  all  sizes 
of  the  reepectlTe  patterns.  Mr.  MatAenbach  worked  oot  with  me  to-day  the 
following  as  per  proposition  A  attached  In  order  to  save  time.  Should,  by  the 
time  this  letter  reaches  Yokohama,  the  deal  have  fallen  through,  we  would 
cable  Machenbach.  If  you  do  not  Bear  from  us  the  word  'Machenbach'  By 
March  27/28th,  when  this  letter  arrives  at  Yokohama,  th«i  enter  the  order. 
"Yonrs  truly,  Bchopfloctaer  Bros." 

The  letter  of  March  18th  says : 

"New  Yoi*,  March  18,  1907. 
"Messrs.  W.  Schopflocber  ft  Co.,  Yokohama,  Ja[}an — Gentlemen:  Mr.  Mach- 
enbach worked  out  with  me  to-day  the  following  proposition,  marked  'proposi- 
tion B,'  In  order  to  save  time  and  unnecessary  expenses.  As  matters  stand 
at  this  moment,  Mr.  Machenbach  Is  undecided,  and  has  to  await  the  return 
of  his  son  from  the  road.  If  on  receipt  of  our  letter  to  yon  of  March  4,  1907, 
we  do  not  cable  'Machenbach,*  then  the  proposlttmi  A  Is  to  be  considered  as  a 
caUe  order,  and  goods  to  be  altered  as  an  order,  zf  the  proposition  B  Is  not 
to  be  considered  as  an  order,  we  woald  cable  you  on  receipt  of  this,  our  letter 
of  to-day,  the  word  'Nuranotbe.'  If,  however,  Mr.  Machenbach  wants  goods  on 
propoeltlon  B  only,  then  you  must  adjust  and  arrange  matters  over  there — to 
order  only  enough  goods  on  the  proposition  B  that  the  total  ot  goods  ordered 
on  proposition  A  and  part  of  proposition  B  does  not  exceed  the  total  quantities 
of  proposition  B.  Be  careful:  If  on  receipt  of  this  letter  you  do  not  hear  from 
us  the  word  'Nuranotbe,'  then  as  far  as  we  and  the  Machenbach  Import,  Co. 
Is  concerned,  patterns  and  quantities  on  proposition  A  have  to  be  deducted  by 
yon  on  the  quantities  ordered  on  proposition  B. 

"Yodrs  truly,  Sdioj^ocher  BrosL" 

It  is  significant  that  if  the  last  contract  was  in  fact  made  on  March 
18th  in  the  manner  as  plaintiff  swears,  he  should  have  returned  to  de- 
fendant the  practical  and  proper  evidence  of  that  transaction,  namely, 
the  signed  memorandum  which  plaintiff  says  was  made  by  defendant 
and  delivered  to  him  on  that  date ;  that  he  should  have  resorted  to  the 
unusual  method  of  handing  back  the  real  order  and  presenting  a  letter 
with  a  statement  of  items  three  weeks  after  the  date  of  the  order,  pur- 
porting to  confirm  that  order.  Plaintiff's  esqplanatim  is  that  the  order 
in  due  course  would  reach  Japan  in  three  weeks,  and  therefore  on 
April  10th  he  handed  back  the  written  memorandum  made  by  defend- 
ant himself,  and  gave  defendant  a  letter  confirming  the  order.  This 
explanation  is  not  satisfactory,  especially  in  view  of  defendant's  ex- 
press denial  of  the  transaction  and  plamtiff's  letters  above  set  out. 
There  is  nothing  to  show  that  the  undecided  condition  of  defendant's 
mind,  described  in  plaintiff's  letter  of  March  18th,  had  changed,  or 
that  anything  had  occurred  to  change  the  conditions  existing  when 
that  letter  was  written,  except  the  aUeged  transaction  of  April  10th. 

Plaintiff's  testimony  as  to  the  transactions  which  he  detailed  is  not 
supported  by  any  direct  evidence,  and  it  does  not  seem  that  the  cir- 
cumstance that  defendant  was  making  efforts  to  get  a  letter  of  credit 
is  of  much  corroborative  force.    Plaintiff  says  defendant  spoke  of 
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getting  the  letter  of  credit  from  day  to  day,  in  numerous  conversa- 
tioas  up  to  about  May  22d;  but  it  appears  irom  defendant's  testi- 
mony, and  from  his  letter  of  May  6th,  that  he  had  bought  the  goods 
elsewhere,  and  on  April  16di  he  luid  written  plaintiff  "calling  the  deal 
off."  Defendant  says  the  last  letter  related  to  the  transaction  of  March 
4th,  and  this  is  consistent  with  the  plaintiff's  letter  of  that  date  to  his 
Yokohama  correspondent,  already  referred  to.  Defendant's  version, 
that  there  was  no  positive  order  given,  but  that  the  parties  were  merely 
trying  to  arrive  at  a  proper  assortment  of  sizes  and  patterns,  is  not 
inconsistent  with  his  attempts  to  arrange  for  a  letter  of  credit,  which 
he  was  required  to  furnish  if  an  order  should  be  finally  made  up  and 
given ;  but,  on  the  other  hand,  if  a  seller  makes  a  letter  of  credit  one 
of  the  terms  upon  which  he  will  sell  $15,000  of  goods  to  be  manu- 
factured and  imported,  is  it  probable  that  he  will  let  the  order  go  to 
execution,  not  only  when  he  has  not  received  the  letter  of  credit,  but 
with  knowle^ffe  mat  the  purchaser  was  having  difficulty  in  procur- 
ing it? 

Defendant  swears  that  he  never  ^ve  an  order;  that  the  transac- 
tions between  him  and  plaintiff  consisted  merely  in  selecting  patterns 
and  fixing  upon  proper  assortments  of  sizes  and  quantities,  if  an  order 
shotUd  be  given  finally.  In  this  he  is  corroborated  by  plaintiff's  let- 
ters of  Marcb  4th  and  18th  to  the  Yokohama  correspondent,  already 
set  out,  and  I  think  he  is  also  corroborated  by  the  drcumstance,  al- 
ready referred  to,  that  the  letter  of  credit,  which  plaintiff  swears  was 
one  of  the  terms  of  the  sale,  was  not  given.  Defendant  also  denies 
plaintiffs  story  as  to  the  transaction  on  April  10th,  but  says  that  he 
received  the  letter  of  that  date  by  mail,  and  that  the  inclosure  men- 
tioned (Exhibit  8)  was  handed  to  him  by  plaintiff  on.  the  next  day: 
that  he  then  told  plaintiff  he  had  given  no  order,  and  returned  to  him 
the  papers  purporting  to  cover  the  items  of  such  order.  In  this  he  is 
corroborated  by  his  receiving  and  shipping  clerk,  who  swore  that  he 
had  seen  plaintiff  in  defendant's  place  of  business  several  times ;  that 
about  April  10th  or  11th  he  saw  him  there,  in  the  office  room,  and 
heard  parts  of  a  conversation  between  plaintiff  and  defendant  at  that 
time;  that  plaintiff  said,  "This  is  the  order;"  and  defendant  said, 
"See  here,  Schopflocher ;  we  never  ordered  these  goods;  take  it  all 
back ;"  and  that  he  saw  a  piece  of  paper  pass  between  them. 

The  proof  is  not  sufficient  to  justify  the  judgment  against  the  de- 
fendant for  $1,500.  The  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  appellant  to  abide  the  event 


CX>yiT  T.  TUCKER  ELECTRICi.Ii  OOXBT.  GO. 
(Snpreme  Court,  Appellate  lerm.   January  21,  1910.) 
1.  Masteb  and  Sektant  (S  190*>— Injubt  to  Sebtant— Safe  Placb— Nmli- 

GEHOB. 

Plaintiff,  employed  by  defendant,  a  contractor  for  electrical  work  in  a 
tunn^,  being  directed  to  do  work  in  the  roof,  and  flnding  no  ladder,  ar- 
ranged a  plank  as  a  platform,  by  placing  It  over  an  iron  pipe  resting  on  a 
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lecUw  aloiv  the  side  of  the  wall  and  nmnlng  the  end  under  a  metal  flange 
In  the  wall.  Held,  that  there  waa  no  negligence  of  defendant  as  regards 
a  safe  place  to  work,  the  only  place  claimed  to  be  onsafe  being  the  plank, 
which  fell  because  of  the  iron  pipe,  which  was  unfastened,  rolling  off, 
such  platform  having  been  constructed  by  plaintiff,  and  It  being  imma- 
terial that  he  did  bo  under  the  advice  and  In  the  manner  suggested  by  de- 
fendanf ■  foreman,  who  was  competent,  ao  that  defendant  was  not  liable 
for  his  nes^lgence,  or  for  bis  eironi  ot  Judgment  in  a  mere  detail  of  the 
work  In  which  he  was  engaged  with  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Blaster  and  Swrant,  Ceat  Dig.  H  440- 
474;  Dec.  Dig.  |  190.*] 

2.  Habteb  aito  Sebvant  (S  116*)— Nbouobnce— Adequate  Appliances. 

Plaintiff,  employed  by  defendant,  a  contractor  for  electrical  work  In  a 
tuunel,  being  directed  to  do  work  in  the  roof,  and  finding  no  ladder,  ar- 
ranged a  plank  as  a  platform,  by  placing  It  over  an  iron  pipe,  resting  on 
a  ledge  along  the  side  of  the  wall,  and  running  the  end  onder  a  metal 
flange  In  the  wall.  The  plank,  with  plaintiff  tja  It,  fell  because  of  the 
idpe,  which  was  not  fastened,  rolling  from  its  place.  Held,  that  i^&oA- 
ant  was  not  n^Ilgent  in  the  matter  of  furnlsblng  safe  and  adequate  ap- 
pliances to  work  with,  because  of  the  pipe  not  being  fastened;  the  pipe 
not  having  been  constructed  by  defendant,  and  not  being  under  its  con- 
trol, but  having  been  constructed  to  conduct  air  under  a  low  pressure,  and 
having  been  safe  for  such  use. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cesat  Dig.  |  207; 
Dec.  Dig.  1 116.*] 

3.  MAarrea  and  Sebvant  (}  116*)  — Ikjust  to  Sebvart-^Neougehcs-^Ade- 

qUATE  AMD  PBOPEB  AFPLZAHCE. 

A  master  cannot  be  held  ne^lgent  In  the  matter  of  furnishing  adequate 
and  proper  appliances,  on  the  ground  that  It  bad  not  furnished  enough 
ladders;  It  appearing  that  the  servant  adopted  the  foreman's  suggestion 
of  using  a  plank,  instead  of  a  ladder,  without  exhausting  available  meth- 
ods of  procuring  a  ladder,  there  having  been  ladders  there,  but  he  having 
merely  found  none,  not  In  use,  while  walking  along  a  tanu^  to  the  place 
therein  where  he  was  assigned  to  do  some  work,  and  it  appearing  that  one 
could  he  had  on  an  order. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  S  207; 
Dec.  Dig.  8  116.*] 

4.  Masteb  Ann  Sebvant  (|  190*>— Injubt  to  Sebvant— Neoliobnoe  of  Fobe- 

UAN. 

A  master,  having  selected  a  proper  and  competent  foreman,  can  leave 
the  details  of  work  to  bla  Judgment;  and  for  bts  errors  of  Judgment,  or 
negligence.  In  adjusting  in  a  certain  way  a  plank  for  an  employ^  to  work 
on,  and  In  selecting  the  specific  place  for  adjusting  it,  the  master  Is  not 
liable  to  the  employe. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  H  4^- 
474 ;  Dec.  Dig.  S  100.*] 

Appeal  from  Municipal  Court,  Borough  of  M^hattan,  Third  Dis- 
trict. 

Action  by  John  P.  Covit  against  the  Tucker  Electrical  Construction 
Company.  From  a  judgment  on  a  verdict  for  plaintiffi  defendant 
appeals.  Reversed,  and  new  trial  ordered. 

Ai^ed  before  GIEGERICH,  DAYTON,  and  LEHMAN,  JJ. 

Frank  V.  Johnson  ^dward  J.  Walsh,  of  counsel),  for  appellant 
Kilroe  &  Schwartz,  for  respondent. 
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GIEGERICH,  J,  The  action  is  at  common  law  for  negligence. 
The  plaintiff  was  employed  as  an  electrician  by  the  defendant  upon 
work  in  the  north-bound  tube  of  the  McAdoo  tunnel  or  subway  of 
the  Hudson  &  Manhattan  Railroad  Company,  running  from  the  Erie 
Railroad  station  in  Jersey  City  to  the  Lackawanna  Railroad  statirai 
in  Hoboken,  N.  J.  At  the  time  of  the  accident  which  gave  rise  to  this 
action  he  had  been  so  employed  for  about  two  months.  On  July  21, 
1909,  he'  reported  for  work  to  the  foreman  in  charge  of  one  of  the  sec- 
tions of  the  tunnel,  part  of  whose  duty  it  was  to  assign  the  workmen 
to  their  work  for  the  day.  The  plaintiff  was  directed  by  the  foreman 
to  go  to  caisson  No.  3  and  there  to  occupy  himself  in  putting  up  cer- 
tain "receptacles"  in  the  top  or  roof  of  the  tunnel.  The  roof  was 
about  113  feet  above  the  railroad  tracks  which  had  been  laid  throi^h 
the  tunnel. 

The  plaintiff  testified  that  he  asked  the  foreman  for  a  ladder  for  use 
in  the  work  indicated,  and  that  the  foreman  said  he  did  not  know 
whether  there  was  one  around  or  not,  but  to  go  ahead  and  use  a  piece 
of  plank.  The  plaintiff  also  testified  that  he  looked  around  for  a  lad- 
der, but  could  not  find  any,  and  that  he  looked  further  as  he  walked 
along  in  the  tube  to  the  place  to  which  he  had  been  detailed,  but  could 
not  find  any  that  were  not  in  use.  The  plaintiff  accordingly  pro- 
cured a  plank,  and,  placing  one  end  underneath  a  flange  in  one  of  the 
metal  plates  forming  the  side  of  the  tube  or  tunnel,  rested  the  plank 
upon  an  iron  pipe  which  lay  upon  concrete  blocks  about  four  inches 
square,  and  which  in  turn  rested  upon  a  ledge  rurinixie;  along  the  side 
of  the  tunnel.  This  ledge  was  about  five  feet  high.  The  plank,  being 
placed  over  the  iron  pipe  and  its  end  under  the  flange,  projected  out 
towards  the  center  of  the  tunnel  and  enabled  the  plaintiff  to  walk  out 
upon  it  and  to  reach  the  top  of  the  tube  at  its  center.  The  plaintiff 
admitted  that  this  was  a  contrivance  frequently  used  by  the  men  at 
woric  in  the  tunnel  for  the  sake  of  its  convenience,  but  stated  that  he 
had  never  made  use  of  it  before. 

The  plaintiff,  after  putting  the  plank  in  place,  stood  upon  it  and 
tested  it,  to  see  that  it  would  bear  his  weight,  and  then  commenced 
working  from  that  position.  Shortly  afterwards  the  iron  pipe  on 
which  the  plank  rested  rolled  from  its  place  and  the  plank  fell,  throw- 
ing the  plaintiff  to  the  ground  and  causing  the  injuries  of  which  he 
complains.  The  iron  pipe  was  usually  fastened  to  the  side  of  the 
tube  by  means  of  an  iron  strap,  and  the  plaintiff  testified  that  it  would 
have  been  impossible  for  the  pipe  to  have  slipped  under  the  use  that 
was  made  of  it,  if  it  had  been  properly  fastened.  The -pipe  was  used 
for  a  light-pressure  air  line,  and  the  defendant  had  nothing  to  do 
with  its  construction  or  maintenance.  It  was  covered  with  rubbish 
at  ^e  place  where  the  plaintiff  rested  his  plank  upon  it,  and  the  plain- 
tiff did  not  examine  it,  or  remove  the  ruU>ish,  except  so  far  as  neces- 
sary to  put  the  plank  in  place.  The  foreman  testified  that  he  never 
examined  it  to  see  that  it  was  safe.  There  was  also  testimony  from 
which  the  jury  might  properly  have  found  that  the  plank  was  placed 
in  position  by  the  plaintiff  in  the  manner  which  had  been  previously 
indicated  to  him  by  the  foreman. 
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Motions  to  dismiss  the  complaint  were  made  at  the  close  of  the 
plaintiff's  case  and  at  the  close  of  the  whole  case,  and,  the  jury  having 
found  for  the  plaintiff,  the  defendant  moved  for  a  new  trial  upon  the 
ground  that  the  verdict  was  contrary  to  the  evidence  and  against  the 
weight  of  evidence.  No  exceptions  having  been  taken  to  the  charge  to 
the  jury,  the  question  presented  on  this  appeal  is  whether  the  motion 
for  a  new  trial  was  properly  denied.  The  jury  having  found  for  the 
plaintiff  under  a  charge  to  which  no  exception  was  taken,  their  ver- 
dict ought  not  to  be  disturbed,  unless  there  is  either  no  evidence  to 
sustain  it  or  it  is  clearly  against  the  weight  of  the  evidence. 

If  the  defendant  corporation  is  liable  at  all,  it  must  be  because  it  is 
in  some  way  chargeable  with  negligence.  In  what,  then,  does  its  neg- 
ligence consist?  The  plaintiff  says  that  the  defendant  was  under  the 
obligation  to  use  reasonable  care  in  providing  a  safe  place  for  its  em- 
ployes to  work  and  in  furnishing  them  with  safe  and  adequate  appli- 
ances for  that  work ;  and  this  is  undoubtedly  true,  and  was  an  obliga- 
tion which  the  defendant  could  not  escape 'by  any  delegation  of  au- 
thority to  a  vice  principal.  In  the  present  case,  however,  no  claim  is 
made  that  the  tube  or  tunnel  in  which  the  work  was  done  was  an 
unsafe  place.  The  only  unsafe  place  of  which  complaint  is  made  was 
the  plank  upon  which  the  plaintiff  was  at  the  time  of  his  fall.  This 
was  a  place  which  the  plaintiff  had  constructed  for  himself,  and  as  to 
which  the  defendant  could  hardly  owe  him  the  duty  of  care,  which  it 
undoubtedly  owed  as  to  the  premises  themselves.  It  cannot  affect  the 
question  that  the  platform  was  constructed  by  the  plaintiff  under  the 
advice  and  in  the  manner  suggested  by  the  foreman.  There  is  no 
suggestion  that  the  foreman  was  not  a  competent  servant,  and,  if  so, 
the  defendant  was  not  liable  either  for  his  negligence  or  for  his  er- 
rors of  judgment  in  a  mere  detail  of  the  work  in  which  he  was  en- 
gaged with  the  plaintiff.  Russell  v.  Lehigh  Valley  R.  R.  Co.,  188  N. 
Y.  344,  81  N.  E.  122,  19  L.  R.  A.  (N.  S.)  344.  There,  was  thus  no 
evidence  that  the  defendant  had  been  negligent  in  r^rd  to  furnish- 
ing a  place  for  the  plaintiff  to  work. 

Was  there  any  evidence,  then,  that  the  defendant  had  failed  in  its 
duty  to  use  reasonable  care  in  furnishing  safe  and  adequate  appli- 
ances for  the  plaintiff  to  work  with?  There  was  no  fault  found  with 
any  of  the  appliances  actually  furnished.  The  accident  did  not  hap- 
pen through  any  defect  in  the  ladders  supplied  by  the  defendant  for 
use  in  the  work,  and  the  plank  furnished  the  plaintiff  was,  as  he  tes^ 
tified,  a  good  plank  and  practically  new.  The  negligence  of  tiie  de- 
fendant, therefore,  if  it  can  be  predicated  upon  any^ing  in  the  record, 
must  be  based  either  upon  the  theory  that  the  iron  pipe,  upon  which 
the  plank  rested,  was  not  properly  ^stened  to  the  wall,  or  upon  the 
theory  that  the  defendant  had  not  furnished  adequate  appliances,  in- 
asmuch as  it  had  not  furnished  enough  ladders  for  the  work  required 
to  be  done.  The  iron  pipe  was  neither  constructed  by  nor  under  the 
control  of  the  defendant,  and  was  constructed  for  use  as  a  pipe  to 
conduct  air  under  a  light  pressure.  So  far  as  appears,  it  was  per- 
fectly safe  for  the  use  for  which  it  was  intended,  and  the  accident  did 
not  occur  through  any  normal  use  of  the  pipe.  So  far  as  it  was  a  part 
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of  the  premises,  it  added  no  element  of  danger,  and  did  not  make  the 
premises  in  any  way  unsafe.  If  the  accident  had  occurred  through 
a  defect  in  the  pipe,  or  in  its  attachment  to  the  wall,  while  the  pipe 
was  in  normal  use,  it  may  be  that  the  defendant  would  have  been  lia- 
ble for  a  failure  to  cause  it  and  its  fastenings  to.be  inspected;  but  I 
do  not  think  that  the  defendant  was  under  an^  duty  to  cause  the  pipe 
to  be  examined  for  the  purpose  of  ascertaining  its  fitness  for  a  use 
for  which  it  was  obviously  never  intended,  and  which  subjected  it 
to  a  strong  pressure  and  strain  additional  to  that  which  its  normal  use 
would  impose. 

Concerning  the  supposed  failure  of  the  defendant  to  furnish  lad- 
ders, it  is  to  be  noted  in  the  first  place  that  tlie  evidence  plainly  showed 
that  the  plaintiff  made  no  very  serious  effort  to  procure  a  ladder.  He 
testified  that  he  asked  the  foreman,  "How  about  a  ladder?'*  and  that 
the  foreman  replied  that  "he  didn't  know  if  there  was  any  around 
or  not,  but  to  go  ahead  up  there  and  use  a  piece  of  plank."  He  fur- 
ther says : 

"I  looked  around  for  a  I&dder,  aod  could  DOt  find  any.  After  I  got  outalde, 
I  looked  up  further,  and  couldn't  find  any,  and  I  had  to  use  a  plank." 

The  following  further  testimony  was  also  given  by  the  plaintiff : 

"Q.  Did  yon  look  for  ladders?  A.  I  certainly  did.  Q.  There  wwe  none 
other  that  were  not  In  use?  A.  I  couldn't  find  any  that  were  not  In  use.  Q. 
Did  you  attempt  to  find  any  in  the  tunnel?  A.  I  certainly  did.  As  I  walked 
along  In  the  tube  I  certainly  looked.  Q.  Was  there  any  oQier  place  that  you 
were  accpstomed  to  apply  for  ladders?  A.  No,  It  was  not;  not  without  an 
order.  Q.  Did  yon  receive  an  order  for  a  ladder  from  Mr.  Wliltak^  at  that 
time?  A-  No,  Sir;  I  received  no  order.  Q.  Had  there  at  any  time  preTtously 
on  the  Job  been  a  large  quantity  of  ladders?  A.  Yes;  off  and  on  there  were 
ladders,  and  the  first  thing  you  know  they  would  be  lost,  or  disappear,  or 
break — altogether  scattered.  Q.  Do  you  know  of  any  particular  time  when 
the  ladders  were  removed  from  the  Job?  A.  Yes;  just  a  eoaide  of  days  before 
that  laborws  bad  cleaned  out  the  tuba  Q.  Ton  know  that  Jnat  befoEa  tliat 
ladders  had  been  ranored  from  there?  A.  Tea ;  there  certainly  was." 

From  all  this,  I  think  it  guite  clearly  appears  that  Ae  plaintiff 
adopted  the  foreman's  suggestion  that  he  use  a  plank  instead  of  a  lad- 
der, without  by  any  means  exhausting  methods  available  to  him  of 
procuring  a  ladder.  There  were  admittedly  ladders  there,  althot^h 
the  plaintiff  says  they  were  in  use  at  the  time,  and  he  did  not  attempt 
to  procure  the  order  which  he  referred  to  in  his  testimony.  It  surely 
cannot  be  held  that  the  duty  of  the  defendant  to  use  reasonable  care 
in  furnishing  adequate  and  proper  appliances  for  the  work  can  be  so 
extended  as  to  require  it  to  have  so  many  ladders  on  the  premises 
that  at  all  times  one  could  be  found,  not  in  use,  by  any  workman  walk- 
ing through  the  tunnel  on  his  way  to  the  place  to  which  he  had  been 
assigned  to  work;  and,  as  said  by  Judge  Gray  in  Russell  v.  Lehigh 
Valley  R.  R.  Co.,  supra  (page  348  of  188  N.  Y.,  page  123  of  81  N.  E. 
[19L.R.  A.  (N.  S.)  344]): 

"A  jury's  speculation  upon  the  situation  cannot  be  allowed  to  effect  the 

question  of  the  master's  liability." 

In  all  this  I  have  taken  no  account  of  the  testimony  for  the  defense, 
but  have  sought  to  give  the  plaintiff  the  benefit  of  all  inferences  which 
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the  ju^  could  pro^ly  be  allowed  to  draw  from  the  testimony  of  the 
plaintiff  himself,  tfisregarding  all  conflicting  testimony.  I  am  forced 
to  the  conclusion  that  there  is  no  evidence  in  the  case  sufficient  to 
sustain  a  finding  that  the  defendant  was  negligent,  and  that,  as  the 
verdict  of  the  jury  necessarily  implies  that  finding,  it  ought  not  to  be 
permitted  to  stand. 

Counsel  for  the  respondent  say  in  their  brief : 

"The  plaintiff  had  a  right  to  rely  upon  the  defendant  having  performed  Its 
duty.  He  had  a  right  to  assume,  when  the  defendant  ordered  him  to  adjust 
a  plank  In  a  certain  way  at  a  apedflc  place,  that  that  place  was  safe,  suitable, 
and  i^roper.  We  respectfully  point  out  to  the  court  that  the  specific  place  and 
the  8pe<^c  way  of  adjusting  the  plank  were  selected  by  the  master,  and  the 
serrant,  throughout  the  whole  time  immediately  preceding  the  accident,  simply 
carried  out  the  orders  of  his  superior." 

This  argument  shows  quite  clearly  the  essential  weakness  of  the 
plaintiff's  case.  The  plaintiff  is  not  suing  the  foreman  for  any  negli- 
g'ence  on  his  part ;  but  he  is  suing  the  corporation,  and  he  must  show 
by  sufficient  evidence  that  the  corporation  failed  in  some  duty  it  owed 
to  the  plaintiff.  The  defendant  owed  the  duty  of  using  reasonable 
care  to  furnish  a  safe  place,  and  safe  and  suitable  appliances,  and  it 
also  owed  the  ^ame  care  in  selecting  its  other  servants.  Having  se- 
lected a  proper  and  competent  foreman,  however,  it  could  leave  the 
details  of  the  work  to  the  judgment  of  the  foreman,  and  for  his  errors 
of  judgment,  or  even  for  his  negligence,  the  defendant  was  not  liable. 
Russell  V.  Lehigh  Valley  R.  R.  Co.,  supra;  Vogel  v.  American  Bridge 
Co.,  180  N.  Y.  873,  73  N.  E.  1,  70  L.  R.  A.  725.  In  the  present  case 
the  defendant  neither  ordered  the  plaintiff  to  adjust  the  plank  in  a 
certain  way  nor  selected  the .  specific  place  in  which  it  was  to  be  ad- 
justed. These  were  mere  details  of  the  work,  and  for  the  error  or 
neglect  of  the  foreman  in  their  performance  the  defendant  could  not 
be  held  accountable. 

The  case  of  Pluckham  v.  American  Bridge  Co.,  104  App.  Div.  404, 
93  N.  Y.  Supp.  748,  affirmed  186  N.  Y.  561,  79  N.  E.  1114,  has  no 
application,  because  there  the  master  failed  in  his  initial  obligation  to 
furnish  a  safe  and  suitable  appliance,  which,  as  above  shown,  is  not 
the  case  here. 

The  judgment  should  therefore  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  the  appellant  to  abide  the  event  All  concur. 


PEOPLE  T.  ALBBBT. 

(Supr«ne  Court,  Appelate  Dl vision.  Fourth  Department   January  12,  1910.) 

Oaving  (i  98*)— Cbihinal  Pbosbcdtiok— Suftioienct  of  Etidsrct. 

In  a  trial  for  violating  Pen.  Code,  i  351,  In  keeping  a  nxtm  with  devices, 
books,  papers,  etc.,  for  the  purpose  of  recording  and  r^stering  l>etB  and 
wagers,  evidence  heita  sufficient  to  sustain  a  conviction. 
[Ed.  Note. — For  other  cases,  see  Gaming,  Dec.  Dig.  |  98.*]' 

Appeal  from  Erie  County  Court. 

•For  oth«r  cum  tee  mum  topic  A  i  mmraE  In  Dec.  ft  Am.  Dlgi.  1907  to  date.  *  ftn'r  Indexei 


Digitized  by  Google 


876 


120  NEW  YOBK  SVPPLEUEKT. 


(Sup.  Ct 


Charles  Albert  was  convicted  of  violating  Pen.  Code,  §  351,  in  hav- 
ing kept  and  occupied  a  room  with  devices  for  thfe  purpose  of  record- 
ing and  registering  bets  and  wagers,  and  appeals.  Affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WIU^MS. 
KRUSE,  and  ROBSON,  JJ. 

£.  W.  Mclntyre,  for  appellant. 
Guy  B.  Moore,  for  the  People. 

McLENNAN,  P.  J.  It  would  seem  that  there  could  be  no  question 
but  that  under  the  evidence  the  jury  had  a  right  to  find  that  the  de- 
fendant kept  a  room  in  the  Silver  Dollar  Cafe,  located  on  one  of  die 
principal  streets  of  the  city  of  Buffalo,  where  he  "played  the  races," 
so  called.  The  evidence  is  ample  to  establish  the  people's  contention 
that  the  defendant  had  the  office  or  place  of  business  in  which  he  ac- 
cepted bets  or  wagers  as  against  certain  horses  who  were  supposed  to 
run  in  certain  races.  The  evidence  conclusively  shows  that  such  bets 
or  wagers  were  recorded  in  the  office  of  the  defendant,  sparingly,  of 
course,  and  only  in  such  fashion  as  would  identify  the  person  making 
the  bet.  In  other  words,  the  evidence  tends  to  sliow  that  when  a  per- 
son made  a  particular  bet — on  the  horse  "Demon,"  for  instance — 
memoranda  were  made  by  the  defendant,  givii^  the  name  of  the  horse 
and  concerning  the  bet  made. 

Under  these  circumstances  we  think  the  defendant  was  guilty  of  the 
crime  charged  in  the  indictment.  We  are  not  unmindful  of  the  fact 
that  the  defendant  testified  that  he  knew  nothing  about  the  bets  which 
were  made,  that  he  had  no  interest  in  the  saloon  or  adjunct  thereto, 
and  that  he  was  absolutely  innocent  of  any  wrongdoing  in  the  prem- 
ises. The  jury  heard  the  testimony  of  the  defendant  and  of  the  plain- 
tiff's witnesses,  and  we  are  ccmstrained  to  reach  the  conclusion  that 
there  is  no  such  preponderance  of  evidence  against  the  people's  theory 
as  would  justify  us  in  reversing  the  judgment  because  against  the 
weight  of  the  evidence.  We  think  the  case  of  People  ex  rel.  Lichten- 
stein  V.  Langan,  196  N.  Y.  260,  89  N.  E.  921,  does  not  interfere  with 
the  conclusion  reached  in  this  case. 

It  follows  that  the  judgment  appealed  from  should  be  affirmed. 

Judgment  affirmed.  All  concur. 


«  KABPF  T.  BORGBNICBT  et  al. 

(Snpreme  Conrt;  .^fpellate  Term.  January  14,  1910.) 

1.  EviDBNCB  (I  419*) — Parol  Btidehcb— CoNUonAnoM. 

Parol  evidence  Is  admissible  to  show  tbe  real  conslderatlOT  of  a  writ- 
ten Instrument. 

{Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  |i  1912-1928^ 
Dec.  Dig.  I  419.*] 

2.  Evidence  (|  441*) — Pabol  Evidekck. 

^Vhere  vendors  agreed  in  writing  to  proctire  extensions  of  mortgages  or 
a  new  mortgage  hy  a  certain  date,  and  to  deposit  $1,000  to  secure  tiieir 
f^rreement,  it  could  not  be  shown  that  the  parties  Intended  a  penalty  or 
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liquidated  damagM  hr  evldflnce  that  they  agreed  orally  for  raw  or  the 
other. 

[Bid.  Note.— For  other  caaea,  see  Evldoice,  Gent  Dig.  $1  20fN>-aM7; 
Dec.  Dig.  I  441.*1 

8.  Trial  (g  105*) — Objbctiohb  to  Evidence— Waives. 

By  falling  to  object  to  evidence  of  conversations  Immediately  preceding 
the  execution  of  a  wrttteh  contract,  defendants  waived  Uieir  right  to  ob- 
ject to  the  (XHiBldmation  of  such  evldoioe,  and  to  the  pveamnption  that 
the  butrumoit  ^t>odled  the  precise  temui  of  the  agreunent 

[Ed.  Not&— Pot  other  cases,  aee  Trial,  Cent  Dig.  H  260-286;  Dec.  Dig. 
I  105.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Max  Karpf  against  Louis  Borgenicht  and  another.  From 
a  judgment  for  i^aintiff,  and  from  an  order  denying  a  new  trial,  de- 
fendants appeal.  Affirmed. 

Argued  before  GIEGERICH,  GOFF,  and  LEHMAN,  JJ. 

Fromme  Bros.  (Clarence  £.  Thomall,  of  counsel),  for  appellants. 
Jacob  Gordon,  for  respondent. 

GOFF,  J.  Plaintiff's  assignors,  Wolchok  Bros.,  owners  of  the  prem- 
ises 203-209  East  100th  street,  New  York  City,  contracted  with  de- 
fendants for  the  sale  of  those  premises  for  $9S,000,  subject  to  the  lien 
of  "four  first  mortgages"  for  $15,000  each,  maturing  April  1,  1905, 
and  stipulating  to  "procure  an  extension  of  the  first  ihort^^age  for  one 
year  from  the  time  of  its  maturity  at  the  time  of  closing  title."  In  the 
course  of  attempted  performance  of  this  stipulation,  they  were  assured 
orally  by  the  attorneys  for  the  mortgagees  that  these  liens  would  not 
be  foreclosed  so  long  as  taxes  and  water  rents  should  be  paid,  but  they 
were  unable  to  obtain  written  extensions.  The  parties  met  to  close 
title  on  November  18, 1904,  when  the  following  conversation  took  place, 
as  one  of  the  vendors  testified : 

"Mr.  Promme  (attorney  for  the  vendee)  nJd:  *How  Is  It  about  the  extea- 
slon  of  the  mortgage?*  And  I  said:  'I  will  get  It  for  yon ;  make  ont  a  paper, 
and  I  win  sign  It*  And  he  said:  'What  I  want  $1,000  security  cash,  and.  If 
not,  we  cannot  close  the  title.  I  will  put  a  lis  pendws  this  afternoon  yet,  and 
I  will  put  a  receiver  tomorrow  morning.*  Then  I  said:  'Well,  take  all  the 
money.  I  will  give  you  an  mtlre  deed  for  nothing.'  He  said;  'No ;  don't  be 
afraid  of  the  $1,000.  You  will  get  it  If  we  won't  have  no  ^pense.*  By  ex- 
pense I  mean  If  they  would  not  have  to  raise  a  new  mortgage  in  the  time  that 
the  mortgage  expired." 

Vendors  thereupon  delivered  to  defendants  a  deed  of  the  premises 
and  received  from  them  the  amount  of  the  purchase  price,  less  $1,000, 
together  with  a  paper  which  has  been  mariced  "Defendants'  Exhibit 
1"  and  which  reads  as  follows : 

"Kew  Tork,  November  18,  1904. 
"In  the  matta  of  closing  tlUe  of  premises  Nos.  208,  SOS,  207  and  209  East 
100th  street  boroogh  of  Manhattan,  city  of  New  Tork,  the  som  of  one  thou- 
sand ($1,00(Q  dollars  has  been  retained  by  the  pardissers  ia  said  premises  as 
a  forfeiture  and  as  stipulated  damages  rtionld  the  said  W(^ok  Bros,  n^ect 
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to  obtain  an  extension  covering  a  period  of  one  year  from  ttie  expiration  of 
each  mortgage  of  the  four  mortgages  of  fifteen  thoaaand  ($15,000)  dollars  eacb, 
said  ^tensl<Hi  to  be  obtained  on  or  before  February  i,  1905;  and  should  said 
extension  be  obtained  on  or  before  said  date,  the  said  one  thousand  ($l,OO0> 
dollars  to  be  returned  to  Wolchok  Bros.,  lees  sudv  amounts  as  might  have  been 
paid  by  the  purchasers  for  Interest  on  a  certain  Judgment  of  two  hundred  and 
twenty-nine  and  'i/ioo  dollars,  or  for  any  Intmest  or  rents  not  properly  ac- 
counted for.  iwOTlded  notice  Is  glren  of  any  error  of  rents  aa  or  before  Jan- 
uary 1,  1905.  In  the  event  that  any  of  the  preset  mortgagees  should  refuse 
to  extend  the  present  first  mortgage  for  a  period  of  one  year  from  the  date  of 
the  expiration  of  said  mortgages,  tbe  same  may  be  obtained  elsewhere  with- 
out costs  and  expense  to  tbe  purchasers  herein,  and  upon  the  return  of  said 
receipt.  Fromme  Brothers,  Attorneys  for  Purchasers." 

The  vendors  failed  to  obtain  any  written  extension ;  but  the  mort- 
gagees have  not  demanded  payment,  nor  attempted  to  foreclose.  The 
judgment  above  mentioned  has  been  paid.  Rents  and  interest  have  been 
adjusted.  Plaintiff,  as  assignee  of  the  vendors,  has  had-judgment  in 
his  favor  in  a  suit  brought  by  him  to  recover  the  sum  of  $1,000  men- 
tioned in  the  above  agreement.  Defendants  appeal,  contendii^  that 
the  instrument  above  set  forth  is  a  contract  to  do  certain  things  and 
to  pay  $1,000  as  liquidated  damages  for  failure  to  perform — ^that  sum 
to  be  compensation  for  risk  of  loss  in  case  the  extensions  should  not  be 
procured.  Respondent  contends  that  vendors  made  tlieir  deposit  to 
secure  damages  in  the  penal  sum  of  $1,000. 

The  instrument  known  as  "Defendants'  Exhibit  1"  is  more  than  a 
mere  receipt.  Vendors  thereby  agree  to  procure  extensions  of  mort- 
gage or  a  new  mortgage  by  February  1,  1905,  and  to  deposit  $1,000 
to  secure  their  agreement.  As  consideration  therefor,  defendants  agree 
,  to  accept  title,  although  they  were  under  no  obligation  to  do  so  by  rea- 
son of  vendors'  failure  to  perform  their  contract.  The  court  may  look 
to  the  oral  evidence  to  ascertain  the  real  consideration.  Wheeler  v. 
Billings,  38  N.  Y.  263.  As  against  objection,  it  may  not  so  examine  it 
to  contradict  the  terms  of  the  instrument ;  that  is,  to  show  that  the  par- 
ties'intended  a  penalty,  or  that  they  intended  liquidated  damages,  by 
evidence  thiat  they  agreed  orally  for  one  or  the  other.  Egleston  v. 
Knickerbacker,  6  Barb.  458 ;  Kellogg  v.  Richards,  14  Wend.  116.  But 
in  the  present  case  defendants  made  no  objection  to  the  evidence  of 
conversations  immediately  preceding  execution  of  the  contract,  and 
made  no  motion,  after  the  written  instrument  was  introduced  in  evi- 
dence, to  strike  out  the  oral  testimony.  The  result  is  that  they  have 
waived  their  right  to  object  to  its  consideration,  and  to  the  presumption 
that  the  written  instrument  embodied  the  precise  terms  of  the  agree- 
ment. In  such  case  parol  evidence  may  be  considered,  both  by  the  tri- 
al court  and  on  appeal.  Brady  v.  Nally,  151  N.  Y.  258,  45  N.  R  547. 

It  is  not  necessary  for  us  to  decide  whether  or  not  the  instrument, 
on  its  face,  is  a  contract  for  a  penalty  or  for  liquidated  damages,  be- 
cause the  trial  court  has  found  on  the  undisputed  facts,  after  consid- 
eration of  the  testimony  as  to  the  parol  agreement,  that  vendors*  mon- 
ey was  deposited  for  the  purpose  of  security  only,  and,  on  considera- 
tion of  that  testimony,  we  think  the  decision  to  have  been  clearly  right. 
No  damages  were  proven.  Even  if  the  risk  of  loss  from  expenses  at- 
tendant on  procuring  a  new  mortgage  or  inability  to  obtain  a  new  mort- 


Digitized  by  Google 


Sup.Ct.)  QUXNLAN       WEBTEBTELT.  879 

^ge  be  considered  as  an  element  of  damage>  there  is  no  e^dence  of 
the  amount  of  that  loss.  , 

The  judgment  must  be  affirmed,  with  costs. 

GIEGERICH,  J.,  concurs.  LEHMAN,  J.,  concurs  in  result 


QUINLAN  T.  WBSTBRVEI/r. 
(Supreme  Court,  Appellate  Term.   January  27,  1910.) 

HOSBARD  AND  WiFB  (8  19*) — NECKSSABIES— SaLE  TO  WIFE— HUBBAND's  LIA- 
BILITY. 

One  who  sells  necessaries  to  a  married  woman,  whom  he  knows  is 
living  apart  from  her  husband,  cannot  hold  the  husband  therefor,  ou 
the  theory  that  she  was  authorized  to  make  the  pnrdiases  on  his  credit, 
or  that  the  provision  made  for  her  by  him  was  Inadequate,  or  not  com- 
mensurate with  blB  means  and  her  station  In  life;  It  appearing  that 
during  that  year  he  paid  his  wife  $2,533  out  of  his  net  income  of  f4.031, 
though  he  teatlfled  that,  In  addition  to  the  $40  per  week  he  paid  her,  there 
were  extras,  and  that  at  times  he  bad  paid  for  dresses,  etc.,  purcliased 
by  her. 

[Ed.  Note.— For  other  cases,  see  Husband  and  Wife,  Cent  D^.  H  121- 
138;  Dec.  Dig.  I  10.*] 

Appeal  from  Municipal  Court,  Borough  of  Alanhattan,  Ninth  Dis- 
.rict. 

Action  Angela  C.  Quinlan  against  John  C.  Westervelt.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  before  GIEGERICH,  DAYTOK,  and  LEHMAN.  JJ. 

Henry  M.  Stevenson,  for  appellant. 
McKenna  &  McKenna,  for  respondent. 

GIEGERICH,  J.  Plaintiff  sued  the  defendant  for  the  agreed  pur- 
chase price  of  goods  sold  by  him  to  the  defendant's  wife,  which  goods 
It  was  conceded  upon  the  trial  were  necessaries  suitable  to  the  wife's 
condition  in  life.  At  the  time  of  the  sale  the  wife  was  living  apart 
from  her  husband,  which  fact  was  known  to  the  plaintiif,  and  he  so 
avers  in  his  complaint.  The  goods  were  sold  to  the  wife  in  1905,  and 
the  undisputed  evidence  shows  that  the  husband's  net  income  -during 
that  year  was  $4,951,  out  of  which  he  paid  his  wife  during  that  time 
the  sum  of  $2,533.28;  regular  agreed-upon  payments  of  $40  each 
week  having  been  made,  and  various  sums  at  other  times,  in  all  aggre- 
gating said  amount.  Under  such  proof  the  husband  cannot  be  held 
liable,  nor  is  the  fact  that  the  husband  testified  that  in  addition  to  said 
weekly  sum  "there  was  extras,"  and  that  at  times  he  had  paid  for 
dresses,  etc.,  purchased  by  her,  sufficient  to  support  the  theory  of  the 
plaintiff  that  there  was  authority  conferred  upon  the  wife  to  purchase 
necessaries  upon  the  husband's  credit,  or  that  the  provision  so  made 
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for  her  was  inadequate,  or  not  commensurate  with  his  means  and  her 
station  in  life.  Nathan  v.  Morgenthau,  114  N.  Y.  Supp.  796. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.  All  concur. 


NORTHERN  BANK  OP  NEW  YORK  T.  BECKER. 
(Supreme  Court,  Appellate  Term.   January  27,  1910.) 
Pleading  (|  350*) — Fbivolous  Ahbwer— DETEBHiifAtion— iHFBOPBlErr  of 

At-FIDATITS. 

Ou  motion  for  Judgment  on  the  pleadings,  whether  an  answer  Is  frlT- 
olous  must  be  determined  from  the  pleading  Itself,  and  resort  cannot 
be  had  to  affidavits. 

[Ed.  Notfc— For  other  cases,  see  Pleading,  Cent  Die  S  1073;  Vec 

Dig.  I  86a*] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  the  Northern  Bank  of  New  York  against  Louis  Becker. 
From  an  order  directing  judgment  for  plaintiff  upon  the  pleadings, 
and  from  the  judgment  for  plaintiff,  defendant  appeals.  Reversed  and 
remanded,  with  leave  to  defendant  to  amend,  and  with  leave  to  plain- 
tiff to  renew  its  motion  for  judgment  on  defendant's  failure  to  amend 
and  pay  costs. 

Argued  before  GIEGERICH,  DAYTON,  and  LEHMAN.  JJ. 
M.  A.  Lesser,  for  appellant. 

Gifford,  Hobbs  &  Beard  (Charles  A.  Voetsoh,  of  counsel),  for  re- 
spondent. 

GIEGERICH,  J.  A  motion  was  made  in  the  lower  court  by  the 
plaintiff  for  judgment  upon  the  pleadings,  under  section  537  of  the 
Code  of  Civil  Procedure,  upon  the  ground  that  the  answer  was  frivo- 
lous. The  notice  of  moti(»i  was  accompanied  by  an  affidavit  which 
states  that : 

"It  Is  made  In  support  of  a  motion  for  an  order  directing  Judgment  tar 
plaintiff  herein  on  the  ground  that  the  answer  to  the  complaint  herein  Is 

frlToloos." 

The  order  made  and  entered  upon  the  motion  also  recites  that  it 
was  made  "upon  readii^  and  filing  the  affidavit,"  etc.  The  rule  is 
well  settled  that  a  pleading  cannot  be  declared  to  be  frivolous,  unless 
it  so  appears  by  a  mere  in^Kction. 

"Whether  a  pleading  Is  or  la  not  frivolous  must  be  determined  by  an  In- 
spection thereof,  and  the  practice  of  interposing  affidavits  for  or  against 

the  pleading  cannot  be  sustained."  Dancel  v.  Ooodyear,  etc.,  Co.,  67  App. 
Dlv.  408,  73  N.  Y.  Supp.  875. 

"A  pleading  will  not  be  regarded  as  frivolous,  unless  Its  Insuffieioicy  Is 
apparent  upon  a  mere  statement  without  argument,"  Rankin  v.  Rush,  98 
App.  Dlv,  181,  185,  87  N.  Y.  Supp.  539,  542. 

In  the  case  at  bar,  the  affidavit  used  on  the  motion  contains  not  only 
a  restatement  of  the  allegations  set  forth  in  the  answer,  but  it  also 
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contains  a  conclusion  drawn  from  such  restatement  as  to  the  suffi- 
ciency of  the  answer  and  hence  its  use  was  error.    The  answer  is 

clearly  bad  and  insufficient  in  law ;  but,  as  before  stated,  the  use  of  the 
affidavit  was  error,  for  which  the  judgment  and  order  must  be  re- 
versed, without  costs,  with  leave  to  the  appellant  to  move  to  amend 
his  answer  within  five  days  upon  payment  of  costs  in  the  lower  court 
to  the  date  of  such  motion,  leaving  the  plaintiff,  upon  failure  of  the 
defendant  to  so  pay  such  costs  and  make  such  motion,  to  again  move 
for  judgment.  All  concur. 


DVBANTB  T.  EAIMON  et  tl. 
{Sapreme  Court,  Appellate  Dlvlsioii,  First  Department    January  21,  1910.) 

1.  MaETIKB  and  SeBVANT  ({  70*) — COUPINSATIOn— CONSTHUCnOR  or  CONTBACT. 

A  contract  of  employment  as  salesman  provided  that  ''yonr  earnings  to 
be  based  on  four  per  cent,  of  your  sales,  discounts  ai^  bad  debts  de- 
ducted, allowing  you  a  drawing  accoant  of  $60  per  week,  and  oommlMlona 
In  excess,  if  any,  to  be  paid  yon  at  the  expiration  of  the.preaent  agree- 
ment:" Held,  that  the  salesman  was  entitled  to  $60  per  weA  In  any 
erent,  and  that  his  compouatlan  might  amonnt  to  more  If  his  sales  were 
large. 

[Ed.  Note. — For  other  cases,  see  Master  aad  Servant,  Cent.  Dig.  {  68; 
Dec.  Dig.  S  ?a*] 

S.  Apfbal  awd  Ebbos  (I  927*) — Rbvixv— DmnssAL— InrsBBiccBs  raoic  Elvi- 

DEKCE. 

Where  a  complaint  Is  dismissed,  plaintiff  Is  entitled  to  the  most  favor* 
able  Inferences  of  whl<A  the  evidence  Is  capable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Brror,  Cent  Dig.  |  3748; 
Dea  Dig.  f  ^7.*] 

8.  Uastkb  and  Sbbvaut  Q  48*) — ^AonoN  bt  Aoent  roi  Bbeach  or  Coktbact 
— Question  vob  Jttbt. 

In  an  action  by  a  salesman  for  damages  for  wrongful  dlschar^,  plain- 
tiff makes  out  a  prima  facie  case  by  evidence  of  the  amonnt  the  employer 
had  absolutely  agreed  to  pay  him  per  week,  and  a  dismissal  on  the  gronn^ 
that  he  has  failed  to  prove  damage  Is  erroneous. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Gent  IMg.  H  S7, 
68;  Dec.  Dig.  |  43.*] 

Appeal  from  Appellate  Term. 

Action  by  Alfred  W.  Durante  against  Albert  Raimon  and  others. 
From  a  judgment  of  the  City  Court  dismissing  the  complaint,  plaintifiE 
appealed  to  the  Appellate  Term,  where  the  judgment  was  afBrmed  (116 
N.  Y.  Supp.  115),  and  plaintiff  appeals.  Reversed. 

See,  also,  132  App.  Div.  932,  117  N.  Y.  Supp.  1133. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  CLARKE, 
SCOTT,  and  MILLER,  JJ. 

Louis  B.  Brodsky,  for  appellant. 
Terence  J.  McManus,  for  respondents. 

SCOTT,  J.  The  plaintiff  appeals  from  a  determination  of  the  Appel- 
late Term  affirming  a  judgment  of  the  City  Court  which  dismissed  the 
complaint   The  action  is  by  a  salesman  against  his  employer  for  dama- 
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ges  for  a  wrongful  discharge.  Plaintiff  was  employed  under  a  written 
contract  for  a  term  of  18  months  from  May  1,  1907,  to  October  31, 
1908.  He  was  discharged  in  February,  1908.  His  complaint  was  dis- 
missed because  in  the  opinion  of  the  trial  court  he  had  failed  to  prove 
any  damages  or  any  facts  upon  which  a  verdict  for  damages  could  be 
based.  He  did  prove  his  contract  of  empl<^ment»  which  contained  the 
following  clause  as  to  his  compensation : 

"tear  eamlngB  to  be  based  on  four  per  cent  of  your  sales,  dtsconnti  and 
bad  debts  dedncted,  allowlnff  yon  a  drawing  acconnt  <a  $60  pw  wedc  and  oom- 
mlsBlons  in  excess,  U  any,  to  be  paid  you  at  ttae  expiration  of  tbe  present 

Plaintiff  also  gave  evidence  of  his  efforts  to  obtain  other  employment, 
what  he  obtained,  and  how  much  he  earned. 

It  is  clear  that  the  dismissal  of  the  complaint  resulted  from  a  miscon- 
ception of  the  nature  of  the  compensation  agreed  to  be  paid  plaintiff. 
Under  his  contract  he  was  entitled  to  be  paid  $60  per  week  in  any  event. 
His  compensation  might  amount  to  more  if  his  sales  were  large,  but 
not  to  less,  even  if  his  sales  did  not  come  up  to  his  employer's  expec- 
tation. The  case  is  not  to  be  distinguished  in  principle  from  Gifford 
V.  Waters,  67  N.  Y.  80.  The  respondent,  indeed,  makes  but  a  half- 
hearted attempt  to  uphcdd  the  ruling  below,  insisting  that  upon  plain- 
tiff's own  evidence  he  showed  justification  for  his  damages.  We  should 
hesitate  to  go  so  far  as  to  hold  this  as  a  matter  of  law,  for  that  is  a 
matter  which  should  ordinarily  be  left  to  the  jury.  In  any  event,  how- 
ever, the  plaintiff,  his  complaint  having  been  dismissed,  is  entitled  to 
the  most  favorable  inferences  of  which  the  evidence  is  capable.  The 
sole  ground  upon  which  the  complaint  was  dismissed  was  that  he  had 
failed  to  make  proof  of  damage.  He  showed  damage  prima  facie  by 
showing  the  amount  the  defendants  had  absolutely  agreed  to  pay  him 
per  week.   The  dismissal  was  therefore  erroneous. 

The  determination  of  the  Appellate  Term  and  the  judgment  of  the 
City  Court  are  therefore  reversed,  and  a  new  trial  granted,  with  costs 
to  the  apjpellant  in  this  court  and  the  courts  below  to  abide  the  event. 
All  concur. 


GRAHAM  T.  ASGHENBACH  et  al. 
(Supreme  Court,  Appellate  DItIbIod,  First  Departmrait   January  21,  l&io.t 
Costs  (|  109*) — ^Pasties  Requibco  to  Give  SBOuamr— Asbiohki  fob  CksD- 

ZTOBS. 

A  motion  addressed  to  the  court's  discretion  as  provided  by  Code  CIt. 
Proc.  8  3271,  to  compel  an  asslgDee  for  creditors  suing  to  set  aside  a 
transfer  by  the  aasigDors  of  all  their  assets  to  give  security  for  costs, 
should  be  granted  where  he  has  no  assets  except  the  claim  In  anlt  and  no 
special  reasons  for  denying  the  motion  are  shown. 

[Sd.  Note.— For  other  cases,  see  Costs,  Cent.  Dig.  |  45S:  Dec  Die.  I 
109.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Arthur  Butler  Graham,  as  assignee  for  the  benefit  of 

creditors  of  Charles  W.  Aschenbach,  against  Charles  W.  Aschenbach 
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and  others.  From  an  order  denying  the  motion  by  the  defendant 
Charles  W.  Aschenbach  C(»npany  to  compel  plaintiff  to  give  security 
for  costs,  it  appeals.  Reversed, 

Ar^ed  before  INGRAHAAI,  P.  J.,  and  LAUGHLIN,  CLARKE, 
SCOTT,  and  MILLER,  JJ. 

Theodore  B.  Richter,  for  appellant. 
George  W.  Glaze,  for  respondent. 

SCOTT,  J.  The  defendant  corporation  ai^als  from  an  order  de- 
nying its  motion  that  plaintiff  be  required  to  give  security  for  costs. 
Assuming  that  the  motion  was  addressed  to  the  discretion  of  the  court 
(section  3271,  Code  Civ.  Proc.),  we  are  of  opinion  that  that  discretion 
should  have  been  exercised  in  favor  of  granting  the  motion.  The  plain- 
tiff is  an  assignee  for  the  benefit  of  the  creditors  of  the  individual  de- 
fendants Aschenbach  and  Smith,  and  as  such  assignee  has  apparently 
no  assets  except  the  claim  in  suit  here,  and  consequently  nothing  where- 
with to  pay  costs  if  they  should  be  awarded  against  him.  The  object 
of  the  action  is  to  set  aside  a  transfer  by  the  individual  defendants  of 
all  their  business  assets  to  the  defendant  corporation.  In  such  a  case 
we  consider  that  an  assignee  should  generally  be  required  to  give  se- 
curity for  costs,  unless  special  reasons  are  shown  to  exist  why  such  a 
requirement  might  lead  to  a  denial  of  justice.  To  require  such  security 
to  be  given  tends  to  put  the  parties  on  an  equality,  for  without  security 
the  defendants  while  obliged  to  pay  costs  if  defeated  will  be  unable  to 
collect  costs  if  successful.  No  especial  reasons  for  denying  the  motion 
are  shown  in  the  present  case.  On  the  contrary,  the  circumstances  at- 
tending the  commencement  of  the  action  suggest  that  the  motion  was 
well  made. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  grant- 
ed, with  $10  costs.  All  concur. 


O'RBIIXT  v.  DAVIS. 
(Supreme  Oourt,  Appdlate  DItIbIod,  Second  Department   Jarnuur  21,  1910;) 

UnniCIPAL  COBPOBATIORB  706*)— IKJUBT  TO  PeDESTBIAN— CoNmBUTOST 
XlGUGSNOB. 

Plaintiff  was  walking  on  a  street  car  track,  and,  hearing  a  dar  In  front 
of  him,  stepped  off  the  track  Into  the  road  with  which  he  waa  familiar, 
and  which  was  much  traveled  b7  Tildes.  B»  testified  that  as  he  was 
stepping  off  the  rail  he  looked  bafft  and  did  not  see  anything,  and  then 
stei)ped  off  and  walked  4  or  5  feet,  when  he  was  hit  by  defendant's  auto- 
mobile^ and  that  he  was  able  to  see  back  of  him  200  feet.  Held,  that  the 
physical  Impossibility  of  the  automobile  going  200  feet  wbile  plaintiff  was 
walking  6  feet  showed  that  he  did  not  use  due  care  In  looking  bads. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Dec.  Dig.  i 
705.*] 

Hlrecbberg,  P.  J.,  dissenting. 
Appeal  from  Trial  Term,  Westchester  County. 
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Action  by  Edward  J.  O'Reilly  against  Fred  J.  Davis.  From  a  judg- 
ment for  plaintiff,  and  an  order  denying  motion  for  new  trial,  defend- 
ant appeals.   Reversed,  and  new  trial  granted. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD.  BLRK, 
THOMAS,  and  RICH,  JJ. 

E.  Clyde  Sherwood,  for  appellant. 

THOMAS,  J.  The  plaintiff,  with  a  companion,  was  walking'  toward 
the  west  on  a  trolley  track,  and  hearing,  but  not  seeing,  a  car  comir.g 
in  front  of  him,  stepped  to  the  right  into  a  familiar  road,  frequented 
by  vehicles,  and  was  struck  by  the  defendant's  automobile.  His  stau- 
ment  is: 

"Just  as  I  was  Btepplng  off  the  rail  I  looked  back  to  see  If  anytbiog  wu 
coming  along  there,  and  didn't  see  a  thing,  and  then  I  stepped  off  and  walked 
4  or  S  feet  and  I  was  hit  by  something.  That  is  perfectly  and  absolattiy  cor- 
rect *  •  •  From  the  place  where  I  was  hit  up  to  the  top  of  that  bill  at 
Bachman's  Hotel,  I  could  see  right  up  there.  There  was  nothing  to  obstnm 
my  view.  •  •  •  The  crown  of  that  hill  toward  Bachman's  from  where  1 
was  hit  is,  I  Judge,  200  feet  I  could  see  an  automobile  when  it  got  on  Ct^  of 
that  hilL^' 

S0|  able  to  see  200  feet,  and  looking,  the  plaintiff  walked  5  feet,  and 
was  hit;  that  is,  while  he  was  walking  5  feet,  the  automobile  came  2^i') 
feet.  Hence  the  automobile  was  going  forty  times  as  fast  as  the  man, 
and,  assuming  that  the  man  was  walking  3  miles  an  hour,  the  autc«no- 
bile  was  going  120  miles  an  hour.  This  impossibility  shows  that  the 
man  did  not  look  with  the  care  demanded  by  the  law. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  the  event  All  concur,  except  HIRSCHBERG,  P.  J., 
who  dissents. 


WESTWOOD  T.  COLE  et  aL 
(Supreme  Court,  Special  Term,  Chautauqua  County.   January,  1010) 

1.  Equity  (S  65') — MAziua— Clear  Hanos. 

He  who  comes  Into  equity  must  come  with  dean  hands,  and  he  may 
not  found  his  claim  for  relief  solely  on  a  beneficial  proTlston  contained  bi 
a  contract,  where  be  has  repudiated  the  conditions  and  cov^ants  en- 
tered Into  by  blm  and  which  form  the  conslderatlOD  for  the  agreement 
of  the  adverse  party. 

[B^.  Note.— For  other  caaes,  see  Equity,  Cent  Dig.  H  18&-187;  Dee. 
Dig.  I  65.*] 

2.  FABTNERSnip  (I  273*) — Repudiation  of  Fibu  Aobbeuent. 

A  repudiation  by  a  partner  of  his  own  obligations  may  be  considered  as 
a  repudiation  of  the  partnership. 

I  Ed.  Note.— For  other  cases,  see  Partnership,  Cent  Dig.  i  620;  Dec 
Dig.  8  273.*] 

8.  PABTnBBSioP  (8  2QS*) — Right  to  Accountino. 

Where  a  partner  llee  by  and  by  his  conduct  Intimates  to  the  copart- 
ners that  he  has  abandoned  his  share,  the  copartners  may  do  with  It 
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what  they  please^  and  the  partner  la  eBtoppeA  trom  anbseqnentlr  com- 

plalning. 

[Ed.  Note.— For  otlier  caBM,  see  PartneiBhlp,  Cent  Dig.  I  «81;  Dec. 
Die  I  298.*] 

4.  pABTNcuHip  (I  806*) — Right  to  FB(h-itb. 

Plaintiff  and  defendants  formed  a  partQerahIp  to  pnt  np  a  congrea- 
Blonal  seed  dlstrlbutiou  piovided  ttac^  were  awarded  the  bid  therefor, 
and  tbey  agreed  to  sui^ly  the  necessary  capital  and  share  In  the  proflts 
and  loBses  In  a  specified  proportion.  The  firm  was  awarded  the  con- 
tract, and  a  bond  was  executed  to  secure  performance.  Plaintiff  failed 
to  make  bis  contribution  to  the  firm,  though  often  requested,  and  though 
given  oi^ortuulty  so  to  do.  Defoidants  sobaeqaently  supplied  the 
necessary  funds  to  perform  the  contract  and  perfwrned  the  contract  In 
the  firm  name  after  they  had  failed  to  secure  a  new  contract  from  the 
goTemm«it  In  their  name.  The  contract  with  the  government  was  not 
assignable.  Plaintiff  was  not  financially  re^onslble  and  could  not  pro* 
cure  a  snrety  to  secure  performance  of  the  contract  Held  that,  as 
plaintiff  could  not  complain  because  he  was  excluded  from  the  firm  busi- 
ness, he  was  not  entitled  to  share  in  the  profits  after  the  completion  of 
the  contract  by  defendants. 

[Gd.  Note. — For  other  cases,  see  Partnership,  Cent  Dig.  |  709:  Dec. 
Dig.  S  306.*] 

5b  PaBTNEBSHIP   (I  21*) — ExISIXHCK  of   REUTION— EXBOUTOBT  AOKKEICEICT. 

A  memorandum  executed  by  plaintiff  and  defendants,  which  recited 
that  they  had  entered  Into  a  partnership  to  put  up  a  congressional  seed 
distribution,  provided  they  were  awarded  the  bid,  and  which  provided 
that  they  should  sui^ly  the  necessary  capital  and  share  In  the  profits 
and  losses  In  f^wclfled  proportions,  etc.,  did  not  evidence  a  partnership, 
bat  an  agreement  to  mter  into  one  provided  the  parties  were  awarded 
the  bid,  and  when  the  contract  with  the  government  was  executed  the 
firm  came  Into  existence,  and  it  then  became  the  duty  of  the  parties  to 
supply  their  proportion  of  the  capital,  and  the  promises  of  the  parties 
to  supply  the  capital  were  mutual  and  concurrent  and  a  contribntl<Hi 
to  capital  was  a  condition  to  the  right  to  claim  profits. 

[Ed.  Note. — For  other  cases,  see  PartnCTshipk  Cent  Dig.  i  6;  Dec 
Dig.  {  21.*] 

6.  Pabtnersuif  (§  102*)— Reubdt  or  Pabtnbb  Expslled. 

A  partner  exi>elled  from  the  firm  may  sue  to  establish  the  firm  and 
for  an  accounting  after  the  expulsion,  or  he  may  sue  at  law  for  dam- 
ages on  account  of  the  expulsion  and  recover  prospective  in^fits. 

[Ed.  Note. — For  other  cases,  see  Partnership,  Cent  Dig.  I  156;  Dec. 
Dig.  8  102.*] 

7.  ConTBACTs  (§  278*} — Rioht  to  Enfobce— Pebfobhanob  or  Conditions. 

Tlie  rule  at  law  that  neither  party  to  a  contract  may  enforce  it  against 
the  other  without  performance  or  willingness  and  readiness  to  pfsform 
on  bis  part  prevails  in  equity. 

[Ed.  Note.— For  other  cases,  see  Omtracts,  Cent  Dig.  i  1207;  Dec. 
Dig.  S  278.*] 

&  Fabtnebship  (§  259^*)— WBonarui,  Tebuikation— Effect. 

A  partner  may  not  of  his  own  motion  treat  the  firm  as  ended  and 
talce  to  himself  all  the  benefits  of  the  joint  labors  and  property  of  the 
partners,  or  exempt  himself  from  responsibility  to  account  to  the  ex- 
duded  partner. 

[Ed.  Note.— For  other  cases,  see  Partnership,  Cent  Dig.  I  600;  Dec. 
Dig.  S  259^.*] 

Action  by  Herman  J.  Westwood  against  Elton  A.  Cole  and  another. 
Findings  for  defendants. 
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Herman  J.  West  wood,  for  plaintiff. 

Steams  &  Thrasher,  for  defendant  Cole. 

Arthur  C.  Wade  and  George  E.  Towne,  for  defendant  Crissey, 

MARCUS,  J.  This  action  is  brought  to  compel  an  accounting  of 
profits  earned  in  a  joint  adventure,  and  the  material  facts  are  these: 

On  the  10th  day  of  April,  1907,  the  parties  signed  this  memorandum 
of  agreement: 

"ThiB  memorandum  made  April  10,  1907,  Is  to  witness  that  tbe  nnder- 
Blsned  hare  tbis  day  entered  Into  a  partnership  to  put  up  the  1907-1908 
congressional  seed  distribution  contract,  If  they  are  awarded  tbe  bid;  they 
are  to  supply  the  necessary  capital  and  share  In  the  net  pAflts  and  to  con- 
tribute if  any  losses  In  the  following  prt^rtlons  among  themselves,  vis.: 
Cole  45%,  Weetwood  45%,  Crissey  10%.  Tbe  firm  name  to  be  Cole  &  West- 
wood  ;  details  of  getting  of  tbe  contract  and  of  tbe  work  under  contract  to 
be  as  talked  and  arranged  mntnally  hereafter.  B.  A.  Cole. 

"H.  J.  Westwood. 

"H.  J.  Crissey." 

In  pursuance  of  this  agreement  the  copartnership  firm  made  a  pro- 
posal to  the  Agricultural  Department  of  the  United  States  to  enter  in- 
to a  contract  for  seed  distribution,  which  proposal  was  accompanied 
by  a  check  for  $1,000  as  a  guaranty  that  the  parties  would  enter  into 
the  contract  in  case  it  was  awarded  to  them  and  furnish  a  bond  as  se- 
curity for  its  performance.  The  said  $1,000  was  contributed  by  the  par- 
ties as  follows :  The  plaintiff,  $460 ;  the  defendant  Cole,  $450 ;  the 
defendant  Crissey,  $100.  The  plaintiff's  contribution  was  raised  by 
means  of  a  promissory  note  indorsed  by  Crissey,  and  it  was  agreed  that 
when  the  check  was  returned  each  should  withdraw  the  amount  of  his 
contribution ;  and  this  was  afterwards  done.  The  proposal  having  been 
accepted,  the  parties,  on  the  1st  day  of  May,  1907,  entered  into  a  con- 
tract with  the  government  accordingly,  and  at  the  same  time  they  ex- 
ecuted a  bond  with  sureties.  Crissey  delivered  to  the  sureties  certain 
collateral  security  to  protect  them  from  loss.  On  the  12th  day  of  June 
this  bond  was  surrendered  and  canceled  and  a  new  bond  was  executed, 
in  the  penalty  of  $10,000,  with  the  American  Fidelity  Company  as  sure- 
ty. The  defendants  were  financially  responsible  and  able  to  pay  to  the 
amount  of  the  penalty  of  the  bond;  but  it  appears  the  plaintiff  was 
not  able  to  pay,  out  of  his  own  means,  the  sum  required  of  him  for  the 
purpose  of  launching  the  partnership.  Early  in  the  month  of  June, 
the  partnership  had  incurred  obligations  in  the  amount  of  about  $15,- 
000,  "in  the  purchase  of  necessary  machinery,  bags,  and  packets.  On 
the  14th  day  of  June,  Cole  paid  into  the  partnership  the  sum  of  $1,- 
350,  and  Crissey  $300,  being  each  one's  share  of  $3,000,  whidi  sum 
the  immediate  and  pressing  necessities  of  the  partnership  required  to 
be  paid  in.  On  that  day  the  defendants  served  upon  plaintiff  a  notice 
to  the  following  effect:  That  in  case  he  failed  to  pay  his  contribution 
to  the  said  sum  of  $3,000  by  June  18th,  they  (the  defendants)  would 
consider  the  partnership  dissolved  and  would  take  steps  to  acquire 
capital  necessary  for  the  performance  of  the  government  contract  from 
other  sources,  and  would  proceed  in  the  performance  of  said  contract 
without  reference  to  plaintiff  or  to  any  interest  he  should  claim  there- 
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under,  and  should  refuse  thereafter  to  pay  him  any  portion  of  any 
profits  that  might  accrue.  In  reply  the  plaintiff,  on  the  18th  of  June, 
informed  defendants  that  he  had  made  arrangements  for  the  payment 
of  his  share  of  the  capital,  but  which,  however,  would  not  be  available 
for  a  few  days.  "You  may  rest  assured  that  I  will  be  able  to  and  will 
supply  my  proportionate  share  of  the  capital  as  it  is  needed.'* 

The  plaintiff  having  failed  to  make  any  payment,  though  often  re- 
quested, the  defendants,  on  the  13th  of  July,  drew  out  the  money  which 
they  had  theretofore  contributed,  as  aforesaid,  and  at  the  same  time 
each  deposited  to  the  credit  of  the  firm  the  sum  of  $500.  Subsequent- 
ly the  plaintiff  was  requested  to  pay  his  contribution  and  promised  to 
do  so,  but  did  not.  On  the  19th  of  September,  the  plaintiff  was  served 
with  anodier  notice  of  exactly  the  same  purport  as  the  former  one,  in 
which  he  was  informed  that  $2,000  additional  must  be  paid  in  at  once 
and  that  he  must  pay  in  his  share  "on  or  before  June  18,  1907.*'  This 
notice  referred  to  the  former  one.  The  plaintiff  having  failed  to  pay 
anything,  although  verbally  requested,  the  defendants,  on  the  15th  of 
October,  served  him  with  another  notice  of  the  very  same  character, 
in  which  they  informed  him  that  $4,000  additional  must  be  paid  in  at 
once,  and  that  he  must  pay  in  his  proportionate  share.  This  notice 
referred  to  the  former  notices  on  the  same  subject  On  the  S9th  of 
October,  the  plaintiff  replied  by  letter,  in  which  he  stated  that  he  had 
been  expecting  to  have  money  to  pay  into  the  partnership  treasury,  but 
had  unfortunately  been  disappointed,  and  it  would  be  several  days  be- 
fore he  could  contribute,  and  expressed  his  intention  to  bear  his  pro- 
portionate share  of  the  capital.  "Your  letter  dated  September  19th 
I  did  not  answer  because  it  hardly  required  one.  You  demanded  pay- 
ment by  me  of  a  proportionate  share  of  $2,000.00  on  or  before  June 
18,  1907,  and  the  letter  was  dated  September  19,  1907.  I  h^kve  been 
unable  to  comprehend  the  meaning  of  the  letter.*'  This,  to  say  the 
least,  shows  very  peculiar  conduct  on  the  part  of  one  copartner  towards 
another;  and  yet  one  can  hardly  help  but  wonder  at  such  a  manifesta- 
tion of  disingenuousness.  Obviously,  no  relation  of  landlord  and  ten- 
ant existed  between  the  parties,  though  plaintiff  was  notified  to  quit 
or  pay  up;  and  therefore  the  same  strictness  as  to  notices  is  not  de- 
manded or  required.  And  it  seems  that  the  plaintiff  overlooked  the 
statement  in  the  letter  of  September  19th  that  the  money  "must  be  paid 
in  at  once/'  etc. 

The  defendants  continued  to  carry  the  account  of  the  firm  in  the 
name  of  "Cole  &  Westwood"  up  to  September,  at  which  time  they 
changed  it  to  "Cole  &  Crissey."  In  the  fall  of  1907,  after  the  plaintiff 
had  tailed  to  fulfill  his  obligations  as  a  copartner,  the  defendants  re> 
quested  the  Government  Department  to  change  the  contract  so  as  to 
allow  them  to  perform  it  in  their  own  name,  but  their  request  was  de- 
nied. They,  accordingly,  went  on  and  performed  the  contract  as  before 
^d  completed  the  same  in  the  spring  of  1908,  and  in  order  to  do  so 
they  were  obliged  to  expend  a  large  amount  of  money.  Since  the  no- 
tice of  October  15th,  the  plaintiff  was  never  recognized  as  a  member  of 
the  firm;  he  did  nothing  and  contributed  nothing. 

The  evidence  shows  that  the  defendants  had  no  design  and  made  no 
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endeavor  to  get  plaintiflf  out  of  the  partnership,  with  a  view  to  appro- 
priate the  business  to  themselves  and  thus  to  continue  it  and  profit  by 
their  own  wrong.  On  the  contrary,  it  appears  that  they  used  all  rea- 
sonable effort  to  induce  plaintiff  to  remain  in  the  firm  and  contribute 
his  share  of  the  capital  by  making  frequent  demands  upon  him,  both 
verbally  and  by  letter. 

The  conclusion  to  be  drawn  appears  an  inevitable  one,  to  wit :  That 
the  plaintiff  is  not  entitled,  in  law  or  in  equity,  to  any  share  of  the  prof- 
its earned  by  means  of  the  capital  employed  and  the  exertions  made  by 
the  defendants,  in  order  to  fulfill  and  complete  their  own,  and  the  plain- 
tiff's, contract  with  the  government. 

The  plaintiff  bases  his  right  to  recover  in  a  court  of  equity  upon  the 
ground  that  the  copartnership  relation  continued  until  its  objects  and 
purposes  were  fully  accomplished,  notwithstanding  his  utter  failure  to 
fulfill  his  obligation  to  contribute  his  proportion  of  the  capital  requir- 
ed to  launch  the  partnership  and  its  business  and  to  carry  it  on  to  a 
successful  conclusion.  He  maintains,  with  great  earnestness  and  some 
plausibility,  that  notwithstanding  the  repeated  warnings  from  defend- 
ants to  pay  up  his  share  of  capital,  he  is  nevertheless  entitled  to  a  share 
of  the  profits  produced  by  the  capital  invested  by  the  defendants,  al- 
though he  had  not  contributed  a  dollar.  If  plaintiff  may  assert  an  eq- 
uity founded  upon  the  breach  of  his  own  obligation,  surely  the  defend- 
ants should  be  permitted  to  set  up  a  countervailing  equity  arising  from 
full  performance  on  their  part.  A  party  applying  to  the  court  for  eq- 
uitable relief  must  take  care  and  observe  the  sacred  maxims  so  con- 
spicuously displayed  upon  the  walls  of  the  Temple  of  Justice,  viz.; 

"He  who  seeks  eqalt7  must  do  equity." 

"He  who  comee  into  equity  must  come  with  clean  hands." 

He  shall  not  be  permitted  to  found  his  claim  for  relief  solely  upon  a 
beneficial  provision  contained  in  a  contract,  when  he  has  repudiated 
the  conditions  and  covenants  entered  into  by  him,  and  which  formed 
the  consideration  for  the  defendants'  agreement.  In  other  words,  it 
is  hardly  equitable  that  plaintiff  should  be  permitted  to  repudiate  his 
obligation  to  contribute  to  the  capita!  of  the  firm,  and  at  the  same  time 
to  claim  a  share  of  the  profits  earned  by  his  copartners.  It  is  said,  and 
justly  so,  that  a  deliberate  and  serious  breach  of  the  partnership  con- 
tract may  be  considered  equivalent  to  a  repudiation  of  it  altogether. 
"He  who  acts  so  as  to  treat  the  articles  as  a  nuUity  as  it  regards  his 
own  obligations  cannot  complain  if  they  are  so  treated  for  all  purpos- 
es."  Wilson  V.  Johnstone,  L.  R.  16  Eq.  606. 

A  repudiation  by  a  partner  of  his  own  obligations  may  be  considered 
as  a  rroudiation  of  the  partnership.  Denver  v.  Roane,  99  U.  S.  361, 
85  L.  Ed.  476,  quoting  the  above. 

Apparently,  it  seems,  the  plaintiff  was  lying  by  to  wait  and  see  wheth- 
er the  business  turned  out  sufficiently  profitable  to  make  it  worth  while 
to  assert  his  claim  to  be  a  partner,  and  when  the  time  is  come  when  it 
is  worth  while  to  assert  his  title  then  he  brings  his  action.  To  allow  the 
plaintiff  to  lie  by,  in  a  case  of  this  nature,  to  watch  the  course  of  re- 
sults, if  it  should  be  to  his  advantage  to  do  so,  and  to  abandon  it  on  a 
continuance  of  misfortune  and  loss,  which  as  a  partner  he  must  have 
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shared,  would  be  at  variance  with  the  plainest  principles  of  justice. 
There  can  be  no  doubt  that,  if  the  goremnient  contract  had  turned  out 
to  be  a  losing  venture  instead  of  a  profitable  one,  the  plaintiff  would 
never  have  asserted  any  claim  to  be  a  partner;  but,  on  the  contrary, 
he  would  have  protested  that  the  defertdants  had  expressly  rescinded 
the  contract  between  them  and  that  he  had  acquiesced  in  such  rescission.. 
Now,  if  a  party  lies  by,  and  by  his  conduct  intimates  to  the  other  part- 
ners in  the  concern  that  he  has  abandoned  his  share,  they  should  then 
be  permitted  to  do  with  it  as  they  please ;  if  his  conduct  amounts  to  a 
representation  of  that  sort,  he  should  be  held  estopped  by  it,  and  be 
precluded  afterwards  from  complaining.  It  would  seem  that  the  plain* 
tiff  was  attempting  to  play  fast  and  loose ;  to  refuse  to  pay  his  share, 
and  then  to  claim  the  profits,  if  successful.  He  preferred  to  claim  his 
share  of  the  venture  if  it  should  be  successful  and  leave  the  defendants 
to  bear  the  loss  if  any  there  should  be. 

Plaintiff  argues  that  because  the  defendants  supplied  the  necessary 
capital,  upon  his  default  in  making  his  contributions,  and  proceeded 
to  perform  the  requirements  of  the  government  contract,  he  is  entitled 
to  share  in  the  profits,  upon  the  theory  that  he  had  an  interest  in  said 
contract,  and  his  copartners  earned  the  profits  by  the  use  of  his  "prop- 
erty." But  the  parties  were  placed  in  such  a  position  by  reason  of  plain- 
tiff's prior  inducements  and  subsequent  conduct  that  they  found  them- 
selves in  jeopardy:  They  must  either  go  on  or  stop,  and  thus  subject 
themselves  to  liability  to  pay  damages.  .  They  chose  the  former  alter- 
native— they  took  hold  of  that  horn  of  the  dilemma.  The  plaintiff, 
however,  did  all  that  he  could,  or  rather  failed  to  do  all  that  he  should, 
to  render  himself  liable  in  damages  to  the  government  or  the  surety 
company.  The  consequence  was  that  the  defendants  were  under  com- 
pulsion to  supply  in  some  way  "the  necessary  capital"  in  order  to  save 
themselves  and  the  plaintiff  from  loss,  and  to  prevent  the  plaintiff  from 
accomplishing  his  deliberate  purpose  of  self-destruction,  financially 
speaking.  A  kind  and  beneficial  act  done,  irrespective  of  the  motive 
in  the  doing  of  it,  should  not  entitle  the  beneficiary  to  a  reward  on  ac- 
count of  it  having  been  done,  nor  should  the  benefactor  be  mulcted  in 
damages  by  reason  of  the  thing. 

The  government  contract  was  n6t  a  contribution  made  by  plaintiff 
to  the  partnership,  nor  is  he  entitled  to  any  credit,  in  a  legal  view,  be- 
cause of  the  circumstance  that  he  originated  the  idea  of  bidding  for  the 
contract  and  to  make  a  profit  out  of  it.  He  went  to  Washington  to  see  ' 
about  it  and  was  put  to  trouble  and  inconvenience  and  incurred  ex- 
penses, and  he  went  also  to  New  York  in  relation  to  the  matter.  So 
did  Cole.  But  the  contract  was  not  awarded  to  plaintiff  individually, 
but  to  the  firm ;  and  then  it  became  necessary  to  execute  a  bond  as  se- 
curity for  its  performance.  Crissey  procured  the  sureties  and  deliver- 
ed to  them  collateral  security  to  protect  them  from  loss,  which  bond 
was  afterwards  canceled  and  the  bond  of  the  surety  company  substi- 
tuted therefor.  Plaintiff  was  not  financially  responsible  and  could  not, 
it  seems,  have  procured  a  surety.  Even  after  the  execution  of  the  con- 
tract and  bond,  the  contract  was  of  no  value  without  sufficient  capital 
to  carry  it  out  to  completion.  The  contract  was  nonassignable,  by  vir- 
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tue  of  the  statute,  and  was  subject  to  annulment  by  the  government  in 
case  of  assignment,  and  so  it  is  provided  in  the  contract.  Hobbs  v. 
McLean,  177  U.  S.  567,  6  Sup.  Ct.  870,  29  L.  Ed.  9*40;  Hosier  v. 
Kurchoflf.  51  Misc.  Rep.  435,  101  N.  Y.  Supp.  643. 

Nor  could  the  government  consent  to  an  assignment  without  dis- 
charging the  surety.  And  even  though  the  parties  formed  a  partner- 
ship in  praesenti  on  the  10th  of  April,  it  was  not  to  be,  and  could  not 
be,  launched  until  they  paid  in  their  respective  contributions.  Defend- 
ants launched  the  partnership  with  their  own  funds,  without  any  aid 
or  assistance  from  the  plaintiff  in  so  far  as  capital  is  concerned,  and 
subsequently  contributed  all  the  required  capital  and  earned  all  the 
profits.  But  the  memorandum  signed  by  the  parties  did  not  of  itself 
constitute  a  partnership,  but  rather  an  agreement  to  enter  into  one  "if 
they  are  awarded  the  bid."  Even  then  no  partnership  could  arise  un- 
til the  necessary  asset  was  acquired,  i.  e.,  until  the  contract  and  bond 
were  executed  and  accepted  by  the  government.  Then  the  contract  be- 
tween the  government  and  the  parties  became  consummated,  then  the 
partnership  became  formed,  and  then  it  became  the  duty  of  the  respec- 
tive parties  to  supply  their  proportion  of  the  capital.  Plaintiff  contends 
that  the  payment  of  capita!  was  not  a  condition  precedent  to  the  for- 
mation of  the  partnership,  but  rather  a  condition  subsequent,  that 
may  be  true  enough,  but  a  contribution  of  "the  necessary  capital"  was 
a  necessary  condition  to  the  launching  of  the  partnership.  And  the 
furnishing  of  capital  was  sine  qua  non  to  the  performance  of  the  gov- 
ernment contract,  and  not  a  condition  subsequent.  The  promises  of  the 
parties  were  mutual  promises,  the  promise  of  the  one  bemg  the  consid- 
eration for  the  promise  of  the  other;  the  ''ccmditions"  were  concur- 
rent, not  independent.  And  either  some  contribution  to  capital  is  a  con- 
dition to  the  right  to  claim  profits,  or  the  plaintiff's  promise  signifies 
nothing. 

Plaintiff  also  ardently  contends  that  the  defendants  had  no  legal  right 
or  power  to  expel  him  from  the  partnership  or  joint  adventure,  or  to 
dissolve  the  partnership  relation,  and  therefore  he  continued  to  be  a 
copartner  all  the  time,  and  tiiis  notwithstanding  his  refusal  to  contrib- 
ute any  share  of  the  capital,  although  ui^ntly  and  repeatedly  request- 
ed to  do  so.  The  answer  is  that"  the  plaintiff  "expelled"  himself  by 
abandonment  of  the  enterprise;  that,  far  from  desiring  to  expel  or  ex- 
clude him,  it  is  evident  that  the  defendants  wished  to  keep  him  in  the 
firm  by  making  repeated  demands  that  he  should  fulfill  a  fundamental 
obligation  of  the  agreement,  viz.,  that  he  must  pay  his  share  of  the  cap- 
ital, and  by  giving  him  ample  time  and  opportunity  to  perform  his 
promises.  But  it  is  insisted  that  the  only  way  in  which  the  plaintiff 
could  be  got  rid  of  was  by  instituting  a  suit  against  him,  praying  for 
a  dissolution  of  the  partnership  and  an  accounting.  In  the  meantime 
the  partnership  relation  would  be  continuing,  the  defendants  supply- 
ing all  the  capital,  and  it  is  likely  that  the  partnership  would  have  ter- 
minated by  the  time  a  final  decree  was  rendered,  by  the  fulfillment  of 
the  purposes  for  which  it  was  formed.  In  such  action  there  would  be 
nothing  to  account  for;  the  court  would  be  limited  to  a  bare  declara- 
tion or  adjudication  that  the  plaintiff  had,  by  repudiating  his  obligation. 
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abandoned  the  partnership.  Why  may  not  the  court  make  such  a  de- 
termination now?  Why  may  not  the  court  now  declare  and  adjudge 
that  the  defendants  had,  during  all  these  times,  a  good  and  continuing 
cause  for  dissolution? 

Really  it  makes  no  difference,  in  this  case,  whether  or  not  the  acts  of 
the  defendants  constituted  a  dissolution  of  the  partnership  in  a  tech- 
nical sense;  but  the  question  is  whether,  after  the  partnership  has 
expired,  a  copartner,  who  has  paid  nothing,  is  entitled  to  share  in  the 
profits  earned  by  the  others.  There  is  but  one  answer  to  that. 

The  plaintiff  might  have  brought  a  suit  to  establish  the  partnership 
and  for  an  accounting  after  his  expulsion.  Lord  v.  Hull,  178  N.  Y. 
9,  70  N.  E.  69,  lOS  Am.  St.  Rep.  484.  But  his  remedy  was  not  con- 
fined to  an  accounting  in  equity.  He  could  bring  a  suit  at  law  claim- 
ing damages  on  account  of  the  expulsion  and  attempted  dissolution 
of  the  firm,  and  might  be  allowed  prospective  profits.  Bagley  v. 
Smith,  10  N.  Y.  489,  61  Am.  Dec.  756 ;  Hagenaers  v.  Herbst,  30  App. 
Div.  547.  549,  53  N.  Y.  Supp.  360,  affirmed  on  opinion  below,  164 
N.  Y.  603,  68  N.  E.  1088 ;  Karrick  v.  Hannaman,  168  U.  S.  335,  337, 
18  Sup.  Ct.  136,  42  L.  Ed.  484. 

But,  of  course,  he  could  not  have  maintained  either  suit,  for  it  is  a 
settled  rule  of  law  that  neither  party  to  a  contract  can  enforce  it 
against  the  other  without  showing  performance,  or  an  offer  or  willing- 
ness and  readiness  to  perform  on  his  part.  The  same  rule  prevails  in 
equity.  A  party  who  seeks  to  enforce  a  contract  must  show  per- 
formance or  its  equivalent  on  his  part  before  he  becomes  entitled  to 
relief.   Martin  v.  Johnston,  6  Misc.  Rep.  314,  26  N.  Y.  Supp.  llOo. 

"A  court  of  equity,  doubtless,  will  not  asBist  tbe  partner  breaking  his  con- 
tract to  procure  a  dlBsolutlon  of  the  partnership,  because,  upon  familiar 
principles,  a  pactnw  who  has  not  fully  and  fairly  performed  the  partner- 
ship agreemmt  has  no  standing  In  a  court  of  equity  to  enforce  any  rights 
under  the  agreemrats.**.  Karrick  v.  Hannaman,  168  U.  S.  83!^  18  Sup.  Ct. 
135,  42  li.  Ed.  484. 

And,  besides,  the  plaintiff  could  not  show  any  wrongful  breach  of 
the  partnership  contract;  but,  on  the  contrary,  it  would  appear  that' 
defendants  had  good  and  sufficient  legal  cause  to  exclude  him  from 
the  business  and  to  deny  him  any  share  of  the  profits  that  might  ac- 
crue in  the  future.  It  would  appear  that  they  did  not  assume  to  dis- 
solve the  partnership  from  mere  caprice  or  of  their  own  volition,  with- 
out cause,  with  a  view  to  appropriate  the  business  to  themselves,  but 
because  of  his  utter  repudiation  of  his  obligation  to  contribute  his- 
share  of  the  capital. 

It  is  true  that  a  copartner  cannot,  of  his  own  motion,  treat  the 
partnership  as  ended  and  take  to  himself  all  the  benefits  of  their  joint 
labors  and  joint  property,  or  exempt  him  from  responsibility  to  ac- 
count to  the  excluded  partner.  And,  "even  if  the  partnership  should 
be  considered  as  having  been  actually  dissolved  at  that  date,  yet  the 
dissolution  did  not  put  an  end  to  the  plaintiff's  right  to  his  share  in  the 
property  and  profits  of  the  partnership."  168  U.  S-  336,  337,  18  Sup. 
Ct  139,  42  L.  Ed.  484.  But  here  it  appears  that  the  plaintiff  has  no 
such  right  Since,  therefore,  the  plaintiff  never  had  a  cause  of  action, 
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in  law  or  in  equity,  during  the  continuance  of  the  partnership,  how 
can  it  be  that  he  has  a  cause  of  action  now? 

In  Slenmer's  Appeal,  58  Pa.  168,  176,  98  Am.  Dec.  255,  held  that 
one  partner  may  at  any  time  withdraw  and  cause  a  technical  dis- 
solution of  the  firm,  subject  to  liability  to  his  partner  if  the  act  be 
wnmgful.  In  Reiter  v.  Morton,  96  Pa.  the  defendant  alleged  as 
a  cause  justifying  him  in  dissolving  the  partnership  that,  in  an  emer- 
gency, when  additional  capital  was  required  to  be  paid  in,  the  plain- 
tiff failed  to  pay  his  proportion.  And  it  was  held  that  plaintiff  must 
prove  that  he  himself  performed  the  covenants  on  his  part,  and  that 
the  defendant,  without  cause,  failed  to  perform  his.   The  court  said: 

"If  a  partner  dissolves  the  contract  for  good  cause,  he  has  a  lawful  ris^t 
to  do  BO.  The  technical  breach  Is  oo  breach  at  all.  To  show  a  breach  which 
entitled  plaintiff  to  recover  damages  he  must  show  a  wrongful  breach." 

"Of  course,  if  a  partner  dissolves  the  partnership  before  the  expiration 
of  the  agreed  term,  be  will  be  liable  In  damages  to  his  copartnor  for  breach 
of  contract,  unless  he  had  a  valid  legal  excuse  for  not  performing  his  con- 
tract"  22  Amer.  &  Eng.  Encyc.  206. 

'  In  McMullen  v.  Hoffman  (C.  C.)  75  Fed.  548,  5S1,  two  contractors 
by  a  joint  bid  secured  a  contract  to  construct  a  pipe  line.  McMullen 
^hoUy  failed  to  contribute  his  share  or  any  share,  above  a  plant  valued 
at  $2,000,  to  the  work  being  carried  on,  although  he  was  repeatedly 
and  urgently  requested  to  contribute.  There  was  a  large  profit,  and 
plaintiff  was  held  entitled  to  his  share  of  it.    But  the  court  observed: 

"There  was  such  an  entire  failure  on  McMullen's  part  to  fulfill  his  ob- 
ligations la  the  contract  that  Hoffman  would.  In  my  Judgment,  have  been 
Justified  In  treating  the  contract  as  abandoned  by  McMullen;  and  this  was 
threatened.  It  la  only  from  the  fact  that  Hoffman  continued  to  recognize 
McMoIloi'B  relation  in  the  business,  by  regularly  chai^ng  for  hla  own 
services,  that  I  am  Justified  In  treating  the  partnership  rdatlon  aa  having 
continued.  The  oitlre  burden  was  upon  Hoffman,  and  it  involved  not  only 
the  conduct  of  the  business  of  constructing  the  work,  but  all  the  mMiey 
reownslblllty  that  attached  to  It" 

And  therefore  the  court  held  that  Hoffman  was  justified  in  credit- 
ing himself  with  $1,000  per  month  as  salary.  Reversed  on  the  ground 
that  the  contract  was  tainted  with  illegali^,  and  therefore  the  plain- 
tiff could  recover  nothing.  Hoffman  v.  McMullen,  83  Fed.  372,  28 
C.  C.  A.  178,  45  L.  R-  A.  410;  McMullen  v.  Hoffman,  174  U.  S.  639, 
19  Sup.  a.  839,  43  L-  Ed.  1117. 

The  plaintiff  calls  attention  to  certain  decisions  that  in  his  judg- 
ment appear  to  "crawl  on  all  fours"  in  his  direction.  The  idea  seems 
more  fanciful  than  real. 

In  Campbell  v.  Sherman,  55  Hun,  609,  8  N.  Y.  Supp,  630,  the  plain- 
tiff's testator  contributed  his  services,  for  which  he  was  to  receive  a 
share  of  the  profits.  Defendants  treated  him  as  an  employ^  and 
wrongfully  discharged  him. 

In  Aikin  v.  Luce,  63  Hun,  632,  18  N.  Y.  Supp.  392,  the  plaintiff 
claimed  that  he  was  entitled  to  all  the  proceeds  of  the  joint  adventure 
because  the  defendant  failed  to  pay  his  contribution.  But  the  de- 
fendant refused  to  contribute  any  part  of  the  capital,  basing  his  claim 
upon  a  denial  of  any  obligation  so  to  do.  The  court  said  that  the 
cmly  right  which  such  refusal,  if  unjustifiable,  omferred  upon  plain- 


Digitized  by  Google 


;5up.  Ct.) 


WBSTWOOD  T.  COLE. 


893 


tiff,  was  to  refuse  to  go  on  with  the  adventure,  and  to  terminate  the 
relations  under  the  agreement  between  them;  but,  the  plaintiff  having 
availed  himself  of  the  defendant's  services  in  procuring  the  contracts 
'  which  formed  the  subject-matter  of  the  joint  adventure,  he  cannot 
now,  because  of  his  failure  to  contribute  his  proportion  of  the  capital 
required,  deprive  defendant  of  a  share  of  the  profits. 

But  here  there  are  points  of  difference :  The  plaintiff  by  bringing 
suit  for  a  judicial  settlement  of  the  adventure  in  above  case  recognized 
the-  relationship  as  continuity.  It  does  not  appear  that  the  plaintiff 
there  was  a  party  to  the  contracts  procured  by  defendant,  and,  if  not, 
he  was  at  liberty  to  refuse  to  go  on.  The  defendant  always  denied 
any  obligation  to  contribute,  but  Westwood  always  admitted  his  obli- 
gation, and  these  defendants  could  not  decline  to  go  on  and  perform 
the  government  contract  without  subjecting  themselves  to  liability  in 
damages.  The  defendant  in  the  Aikin  Case,  it  seems,  honestly  believed 
and  imderstood  that  the  contracts  procured  and  services  to  be  ren- 
dered were  to  constitute  his  sole  contribution.  The  facts  and  circum- 
stances are  not  sufficiently  set  forth  in  the  report  of  the  Aikin  Case. 

In  Hartman  v.  Woehr,  18  N.  T.  Eq.  383,  it  is  held  that  the  parties 
cannot  exclude  one  of  their  number  who  has  failed  to  pay  in  part  of 
the  amount  which  he  agreed  to  contribute  as  his  share  of  the  capital ; 
but  if  part  of  his  capital  has  been  paid  In,  accepted,  and  used,  and  the 
business  has  been  commenced  in  the  name  of  the  firm,  he  is  a  partner 
until  the  partnership  is  legally  dissolved.  There,  the  plaintiff  con- 
tributed $5,667  of  his  share  of  $10,000,  by  conveying  an  interest  in  his 
brewery  property,  for  the  use  of  the  firm  in  the  business  of  brewing. 

In  Boyd  v.  Mynatt,  4  Ala.  79,  the  plaintiff  paid  in  $229  of  his  share 
-of  $1,000,  and  the  business  was  carried  on  for  more  than  a  year.  It 
does  not  appear  whether  the  partnership  was  for  a  fixed  period,  or 
for  a  particular  purpose  which  had  been  accomplished.  The  case  of 
Featherstoneau^h  v.  Fenwick,  17  Vesey,  299,  simply  holds  that  a  part- 
nership  for  an  mdefinite  period  ma^  be  dissolved  at  any  time,  without 
previous  notice,  but  a  partner  contmuing  to  trade  with  the  joint  prop- 
erty, after  dissolution,  must  account  tor  the  profits.  The  case  of 
Clarke  v.  Hart,  6  Ho.  h.  Cas.  632,  merely  holds  that  a  joint-stock 
-company  has  no  power  to  forfeit  shares  for  nonpayment  of  calls.  1 
Cook,  Stockh.  §  123. 

It  may  be  remarked  here  that  the  defendants  could  not,  after  having 
rescinded  the  agreement,  hold  the  plaintiff  for  losses,  if  any  had  occur- 
red, and,  if  he  had  been  held  liable  to  creditors,  the  defendants  would 
be  bound  to  make  it  good. 

It  appears  that  the  defendants  had  purchased  a  large  quantity  of 
goods  and  chattels  with  their  own  funds,  and  that  they  toc4c  out  a 
policy  of  insurance  in  their  own  name.  The  policy  was  taken  out  on 
October  10,  1907,  and  a  loss  by  fire  occurred  on  November  6th.  For 
the  reasons  heretofore  stated,  the  plaintiff  has  no  claim  to.  any  part 
of  the  insurance  m(»ieys. 

Findings  may  be  submitted  in  accordance  with  the  views  herein 
expressed. 
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LONG  ISLAND  CX>NTBACTINO  ft  8UPPLT  GO.  T.  OITX  OF  NKW  TOBK. 
(Sapreme  Onirt,  ^wellate  THyitioa,  Second  D^rtmoit  JaDuair  20;  1910.) 
Apj^eal  from  Special  Term,  Queens  Ccmnty. 

Actiim  by  the  Long  Island  Contracting  &  Supply  Company  against 
the  City  of  New  York.  From  a  judgment  adverse  to  plaintiff  and 
an  order  denying  its  motion  for  a  new  trial,  it  appeals.  Aiiirmed. 

Argued  before  HIRSCHBERG.  P.  T.,  and  WOODWARD,  BURR, 
THOMAS,  and  RICH,  JJ. 

James  F.  McKinney  (Edward  M.  Grout,  on  the  brief),  for  appel- 
lant. 

Clarence  L.  Barber  (Theodore  Connoly,  on  the  brief),  for  respond- 
ent. 

PER  CURIAM.   Judgment  and  order  affirmed,  with  costs. 

WOODWARD,  J.  (dissenting).  I  am  unable  to  concur  for  affirm- 
ance in  so  far  as  it  relates  to  the  point  raised  by  plaintiff's  exception 
to  the  exclusion  of  evidence  of  the  market  value  of  the  top  soil.  It 
seems  clear  to  me  that  the  provisions  of  the  contract  referred  to  in 
the  report  indicate  that  the  contractor  was  to  have  the  top  soil  as  a 
part  of  the  consideration  for  doing  the  work.  This  was  not  a  collateral 
agreement,  but  a  part  of  the  main  contract.  The  plaintiff  did  not 
seek  to  prove  a  subcontract  for  removing  the  surplus  top  soil,  but 
merely  the  amount  that  would  have  accrued  from  a  sale  of  it  in  the 
open  market,  as  an  element  of  damage  resulting  from  the  defend- 
ant's breach  of  the  cwitract.  It  is  conceded  that  the  contractor  was 
entitled  to  this  amount  if  he  owned  the  top  soil.  The  contract  re- 
quired the  plaintiff  to  remove  the  surplus  top  soil  from  the  work  as 
rapidly  as  it  progressed.  Nq  r^trictions  whatever  are  placed  upon 
the  plaintiff's  possession  of  and  dominion  over  this  top  soil.  The 
plaintiff  is  not  required  to  remove  it  to  any  specified  place,  but  simply 
to  remove  it  from  the  line  of  the  work.  All  this  is  inconsistent  with 
the  theory  that  the  defendant  was  to  retain  ownership  of  the  top  soil. 
It  raises  a  presumption  that  ownership  was  to  pass  to  the  contractor, 
and  this  presumption  is  not  rebutted  by  evidence.  'The  provision  of 
the  contract  prohibiting  the  excavation  and  removal  of  any  material 
without  the  written  permission  of  the  engineer  is  not  inconsistent  with 
this  view.  It  was  for  him  to  say  what  part  of  the  top  soil  should  be 
utilized  for  filling  in  and  grading  purposes,  and  to  see  that  such  ma- 
terial should  not  be  removed  from  the  work.  The  consent  required 
was  a  part  of  the  engineering  detail  of  the  work. 

Even  if  the  amount  of  the  profits  from  the  sale  of  the  top  soil  is, 
in  a  sense,  speculative,  or  rather  incapable  of  strictly  accurate  esti- 
mate, the  juiy  should  have  been  allowed  to  cmisider  evidence  of  the 
market  value,  making  such  deductions  for  the  expense  of  marketing 
the  material  as  the  evidence  required. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial 
granted,  costs  to  abide  the  event. 
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SCOTT  T.  DSIi^WARB.  L  ft  W.  B.  CO. 
(Snprone  Conrt,  AKwllate  DlTiiitn,  Second  Departmoit  January  14,  101O.> 

Mastkb  and  Sbbtaht  (i  149*) — Injuries  to  Sebvahts— Same  Plage  to  Wobk. 

A  serrant  of  many  years'  experience,  engaged  as  a  driller  in  excavating 
a  tunnel,  and  whose  dnty  it  was  to  pry  down  loose  rocks,  found  a  crack 
In  a  roc^  and,  on  calling  defendant  foreman's  attention  thereto,  was  told 
It  would  be  all  right  to  go  ahead.  Held,  that  the  foreman's  statement 
was  merely  an  expression  of  opinion  that  the  stone  would  remain  In 
place,  and,  plalntUTs  knowledge  being  equal  to  that  of  the  foreman,  de- 
fendant was  not  negl^ent,  so  as  to  render  it  liable  for  Injurlea  to  plain- 
tiff through  the  foiling  of  the  stoma 

CBd.  Note.— For  other  caBea.  see  Blasts  and  Servant,  Gent  Die.  I  291 ; 
Dec  Dig.  1 149.*] 

Appeal  f rwn.  Trial  Term,  Westchester  County. 

Action  by  Thomas  Scott  against  the  Delaware,  Lackawanna  & 
Western  Railroad  Company.  From  a  judgment  for  plaintiff,  and 
from  an  order  denying  a  motion  for  a  new  trial,  defendant  aj^als. 
Reversed,  and  new  trial  granted. 

Argued  before  WOODWARD,  JENKS,  BURR,  THOMAS,  and 
RICH,  JJ. 

F.  W.  Thomson,  for  appellant. 
Sydney  A.  Syme,  for  respondent. 

WOODWARD,  J.  The  plaintiff,  with  others,  was  employed  as 
a  driUer  to  run  a  steam  boring  machine  in  excavating  a  tunnel  for 
railroad  purposes  through  Bergen  Hill,  in  Hoboken,  N.  J.,  and  had 
been  thus  employed  for  several  weeks  prior  to  the  happening  of  the 
accident  for  which  he  now  seeks  to  recover  damages  for  personal 
injuries.  He  had  operated  a  drill  of  like  kind  for  about  18  years,  and 
s^ipears  to  have  been  a  competent  man.  The  tunnel  which  he  was 
working  in  had  proceeded  into  Bergen  Hill  about  600  feet  at  the  time 
of  tlx  accident.  The  process  of  excavating  is  described  in  the  evi- 
dence. They  first  sink  a  ^ft  or  hole,  known  as  the  "heading."  Then 
they  start  in  to  drill  holes  in  the  rock  from  the  top,  and  put  in  "lifters," 
which  consist  of  holes  bored  horizontally  with  the  line  of  the  tunnel. 
When  these  are  bored  and  charged  with  dynamite,  they  are  exploded, 
and  the  result  is  that  a  portion  of  rock  is  carried  away  by  the  explo- 
sion and  the  muckers  and  shovelers  clean  off  the  spot,  and  this  is 
known  as  the  "bench."  This  is  followed  by  the  same  process  down 
to  the  bottom  of  the  tunnel,  until  the  heading  presents  a  series  of 
these  benches,  and  thus  the  work  is  continued  until  completed.  This 
particular  tunnel  was  for  a  double-track  railroad,  and  was  about  31 
feet  high,  and  about  the  same  width,  with  an  arched  top.  On  the 
night  of  the  accident,  at  about  1  o'clock  in  the  morning,  while  the 
plaintiff  with  his  assistants  -  was  engaged  in  setting  his  drilling  ma- 
chine for  the  purpose  of  boring  the  holes  for  the  lower  "bench,"  a 
stone  some  five  or  six  feet  long  and  weighing  a  ton  or  more  fell  from 
the  bench  above  and  struck  the  plaintiff's  leg,  throwing  him  down  and 
breaking  the  same,  so  that  he  was  laid  up  for  some  time.  One  George 

*V«x  eUi«r  caiM  im  muq«  topic  a  |  humbm  la  D«c.  a  Am.  Digi.  1907  to  data,  a  R«p'r  Indtxei 
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Connelly  was  the  foreman  or  boss  of  the  drillers,  and  just  previous 
to  the  accident  the  plaintiff  had  been  employed  in  cleaning  away  the 
loose  stone  near  the  first  bench,  and  he  had  observed  that  there  was 
a  cradc  in  the  same.  He  thereupon  called  the  attention  of  Connelly 
to  the  crack,  and,  as  this  is  the  point  where  the  defendant's  negligence 
is  supposed  to  be  found,  we  will  quote  the  plaintiff's  own  evidence. 
He  says: 

"The  stone  was  on  top  of  the  bench.  Before  It  fell  It  looked  as  thon^  it 
was  part  of  the  bench.  I  saw  this  stone  before  It  fell.  There  was  quite  a 
little  bit  of  fine  mudc  and  dirt  In  front  of  It  We  shoveled  that  all  awa7,  and 
got  to  the  side  of  the  bench ;  and  I  saw  that  there  was  a  crack  Into  It,  a  cncfc 
In  the  stone.  When  I  saw  that  crack  there,  I  told  George  Connellr  there  was 
a  crack  In  there,  and  I  didn't  think  it  would  stay  up  there." 

Asked  if  he  said  anything  more,  the  plaintiff  continued : 

n  told  him  there  was  a  crack  in  it  I  said:  'Will  that  be  aU  rigtatf  He 
said,  'Tes;  all  right.*" 

After  an  objection,  the  witness  continued: 

"When  I  got  the  muck  off  and  put  the  tripod  down  for  to  set  np.  I  said, 
'George,  there'  is  a  cradc  In  thisL  Do  yon  think  this  place  will  be  all  ri^t?* 
He  said,  'Yes ;  go  ahead,  that  will  stand  np^  that  will  slay  ther&* " 

The  witness  then  continued: 

"After  a  while,  I  pat  the  tripod  down  and  I  spoke  to  him  again  coaoemlBg 
It  He  said.  'Tea;  go  ahead,  it  is  all  right  That  won't  fall,  Tom.' " 

The  plaintiff's  theory,  aside  from  the  contention  that  he  was  not 
furnished  a  reasonably  safe  place  in  which  to  perform  his  labor,  is 
that  in  acting  under  the  orders  of  Connelly,  the  foreman,  the  plaintiff 
was  justified  in  accepting  the  supposed  superior  knowledge  of  the 
boss,  and  that  it  was  negligent  for  the  foreman  to  tell  him  to  go 
ahead.  But  clearly  the  foreman  was  not  giving  him  any  positive 
orders.  He  merely  expressed  an  opinion  that  the  stone  would  remain 
in  place,  and  there  is  not  a  single  fact  or  circumstance  which  would 
justify  the  jury  in  believing  that  the  foreman  had  any  greater  knowl- 
edge, or  any  greater  experience  than  the  plaintiff,  or  that  the  latter 
had  any  reason  to  expect  ^t  he  would  be  discharged  if  he  disre- 
garded the  so-called  order  to  go  ahead,  or  that  he  had  any  assurance 
of  safety,  other  than  the  mere  opinion  of  the  foreman  that  the  rock 
would  not  fall  The  evidence  is  undisputed  that  it  was  a  part  of  the 
plaintiff's  duty  as  a  drill  runner  to  go  in  after  the  firing  of  a  blast  and 
to  pry  out  the  loose  rocks  so  that  the  place  would  be  safe  for  the 
muckers  or  sfaovelers,  and  that  iron  bars  were  provided  them  for 
this  purpose,  and  the  plaintiff,  who  had  worked  as  a  drill  runner  for 
18  years,  and  whose  duty  it  was  to  use  an  ircxi  bar  in  prying  down  the 
loose  rocks,  and  who  admits  that  he  found  the  crac^,  and  expressed  a 
doubt  as  to  whether  the  rock  would  remain  in  place,  asks  this  court 
to  support  a  judgment  that  the  defendant  was  guilty  of  negligence 
because  its  foreman  expressed  an  opinion  to  the  contrary  and  said  in 
a  general  way  to  go  ahead.  The  order  was  not  to  go  ^ead  and  do 
any  particular  thing,  as  to  which  there  was  an  undisclosed  danger, 
but  a  general  ord^  to  go  ahead  with  the  work,  and  a  part  of  the  plain- 
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tiff's  work  was  to  inspect  the  place,  to'  pry  out  with  an  iron  bar  the 
loosened  rock.  He  knew  the  danger  just  as  well  as  the  foreman. 
He  probably  knew  it  better,  for  it  was  he  who  discovered  the  crack 
and  called  the  foreman's  attention  to  it;  and  if  he  chose  to  refrain 
from  the  use  of  the  iron  bar  in  makinjp^  a  test  of  the  condition  of  ttit 
rock,  and  to  rely  upon  the  judgment  of  the  foreman,  that  is  surely  not 
negligence  of  any  duty  which  the  master  owed  to  him.  Mere  error  of 
judgment  on  the  part  of  the  foreman  is  not  negligence,  certainly  not 
in  the  present  case,  where  the  plaintiff  knew  and  appreciated  the  dan- 
ger, and  yet  neglected  to  use  the  appliances — the  suitable  and  proper 
appliances  for  such  work,  which  the  master  had  furnished  him — in 
determining  the  true  state  of  affairs.  This  was  not  the  case  of  a  new 
empl(^mait.  The  plaintiff  had  been  at  work  upon  Hiis  particular  job 
for  several  weeks,,  and  helped  to  create  the  very  condition  which 
•  brought  about  the  accident.  He  did  not  require  warning  of  the  danger, 
for  he  knew  that  the  blast  had  been  fired,  knew  that  the  work  was  in- 
herently dangerous,  and  he  had  actually  discovered  in  his  work  of 
inspection  that  this  particular  rock  was  loose;  that  there  was  a  crack, 
but  instead  of  taking  an  iron  bar  provided  for  this  purpose,  and  pry- 
ing it  out,  or  at  least  determining  that  it  could  not  be  pried  out,  he 
elected  to  talk  with  the  foreman  about  it,  and  to  accept  his  opinion 
that  it  would  not  fall,  without  any  reason,  so  far  as  the  evidence 
shows,  for  believing  that  the  foreman  had  any  bettef  information, 
or  any  larger  experience,  to  base  this  judgment  upon  than  the  plain- 
tiff. To  call  this  negligence  of  the  duty  of  a  master,  and  to  permit  a 
recovery  in  such  a  case,  is  to  disregard  all  reason  and  all  justice,  and 
it  will  not  be  countenanced  here. 

What  has  already  been  said  practically  disposes  of  the  question  of 
the  du^  of  the  master  in  furnishing  a  reasonably  safe  place  for  the 
plaintiff  to  work  in.  The  case  of  Simone  v.  Kirk,  173  N.  Y.  7,  66  N. 
E.  739,  does  not  afford  any  ground  for  the  plaintiff's  contention  on 
this  score,  for  in  that  case  tne  plaintiff  had  been  put  to  work  after  the 
place  had  been  changed  by  the  work  of  others,  and  the  court  say : 

"Wben  a  new  serrant  was. faired  by  the  defeadaotH,  new  duties  ver»  oast 
npoD  them  wltb  referoice  to  him.  for  they  wen  bound  to  fumiah  him  a  sate 
place  to  work  when  th^  set  him  at  work.  *  *  *  He  was  not  a  USlow 
aeirant  of  Simone  when  the  danger  was  created,  for  the  latter  was  not  tbea  a 
servant  ot  the  def^idants,  and  he  did  not  become  a  fellow  servant  until  after 
the  foreman  faad  hired  him  and  set  faim  to  work.  As  to  Simone,  at  least.  It 
was  not  enongh  that  the  place  wAs  safe  some  weeks  before  when  other  men 
were  hired  and  put  at  work  there,  for  reasonable  x»re  was  due  from  the  de* 
feodants  to  provide  a  safe  place  for  the  new  servant  to  work  In  and  to  warn 
bim  of  the  danger  he  was  liable  to  encounter." 

But  tiiat  is  not  the  case  here.  The  plaintiff  had  been  employed  for 
weeks.  He  helped  to  create  the  very  condition  which  existed,  and  he 
actually  knew  of  the  crack  in  the  rock,  and  he  had  the  proper  imple- 
ments, and  it  was  his  duty,  to  pry  down  loose  rocks,  but  he  preferred 
to  debate  the  question  with  his  foreman  and  to  act  upon  the  lat- 
ter's  judgment  rather  than  perform  his  duty.  The  fact  that  the 
rock  fell  without  any  apparent  cause  shows  conclusively  that  a  very 
.<;light  amount  of  prying  with  an  iron  bar  would  have  brought  down 
the  rock  in  safety,  and  thus  the  plaintiff  would  have  had  no  cause 
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to  complain.  We  are  of  opinion  that  upon  the  question  of  a  safe 
place  to  work  the  rule  recognized  and  adopted  by  this  court  in  King 
V.  Ford,  121  App.  Div.  404,  106  N.  Y.  Supp.  60,  is  the  one  which 
should  prevail  here,  and  this  makes  it  certain  that  the  judgment  can- 
not be  sustained. 

The  judgment  and  order  appealed  from  should  be  reversed,  and  a 
new  trial  granted,  costs  to  abide  the  event.    All  concur. 


MAY  T.  LEEF. 

(Snpreme  Court,  Appellate  Term.  January  2T,  1910l) 

Xeoliobkoe  (I  7*) — ^Acis  CoNsn-nmNO  NBOUOEncs— Liabiutt. 

Wbere  a  child  six  rears  old  was  tbrown  down  by  defendant  wbtte  he 
was  chaslDg  dilldren.  and  after  the  dilld  fdl  defendant  dnvped  a  hatchet  ' 
wtaldi  he  waa  carrying.  Injuring  the  child,  there  was  evidence  tlut 
defendant  was  netfli^nt  and  that  the  dilld  was  free  fran  etmtrlbntorr 
negligence. 

[Ed.  Note.— For  other  cases,  see  NegllgeDce,  Dec.  Dig.  {  7.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Louis  May,  as  guardian  ad  litem  for  Blanche  May,  an 
infant,  against  Charles  Leef.  From  a  judgment  for  defendant,  plain- 
tiff appeals.   Reversed,  and  new  trial  granted. 

Argued  before  GIEGERICH,  DAYTON,  and  LEHMAN,  JJ. 

Lester  W.  Eisenberg,  for  appellant 
Samuel  Manheimer,  for  respondent. 

LEHMAN,  J.  The  plaintiif,  an  infant  six  years  of  age,  sues  for 
personal  injuries  received  through  the  negligence  of  the  defendant. 
According  to  the  story  told  by  both  her  parents  and  by  a  third  wit- 
ness, the  child  was  thrown  down  by  the  defendant  while  chasing  some 
boys,  and  after  the  child  fell  the  defendant  dropped  a  hatchet,  which 
he  was  carrying  in  his  hand,  on  her  head.  The  defendant  denies  that 
he  was  carrying  a  hatchet,  and  claims  that  he  was  chasing  some  boys 
who  took  his  hatchet  away  while  he  was  opening  some  barrels,  and 
that  the  boys  in  running  away  knocked  down  the  plaintiff.  The  de- 
fendant is  corroborated  by  one  witness,  who  says  he  saw  him  chase 
the  boys  after  they  had,  taken  the  hatchet  away,  but  admits  that  he 
did  not  see  the  accident,  and  by  a  second  witness  whose  story  in  the 
opinion  of  the  trial  justice  was  so  palpably  false  that  he  was  ordered 
to  leave  the  witness  stand. 

The  defendant's  story  contains  some  inconsistencies,  and  I  think 
from  the  state  of  the  record  we  are  justified,  not  only  in  believing  that 
the  version  of  the  plaintiff's  witnesses  was  true,  but  that  the  trial  jus- 
tice believed  them.  It  seems  to  me  that  the  judgment  for  the  defend- 
ant can  be  explained  only  upon  the  theory  that  the  trial  justice  found 
that,  even  according  to  the  story  of  these  witnesses,  the  defendant  was 
not  shown  to  be  negligent,  or  that  the  plaintiff  was  not  shown  to  have 
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been  free  from  contributory  negligence.  Upon  both  of  these  points 
I  think  that  the  fair  inference  was  in  favor  of  the  pl^ntiff. 

Judgment  should  be  reversed,  and  a  new  trial  granted,  with  costs 
to  appellant  to  abide  the  event.  AH  concur. 


MILLER  T.  NEW  YORK  TAXIOAB  CO. 
^Supreme  Court,  Appellate  Term.  Jannary  27,  191<K) 

1.  MuinciPAi,  CoBPOBATioNB  (|  706*) — NBOLieuiT  Ubi  ov  SnxBF— AonoiTB— 

SumciENCT  or  Evidsnce. 

Id  an  action  for  injuries  from  being  atrnck  by  an  automobile,  erldence 
that  plaintiff  was  struck  while  walking  on  a  street,  exercising  due  care, 
by  the  automobile,  which  none  of  the  witnesses  had  seen  until  the  moment 
of  the  collision,  though  they  had  taken  particular  paiua  to  look  for  It,  was 
sufficient  to  take  the  case  to  the  Jury;  It  making  out  a  prima  facie  case 
of  n^ligfflce  against  defendant  and  of  freedom  from  contributory  neg- 
ligence on  the  part  of  plalntltf. 

tEd.  Note. — For  other  cases,  see  Municipal  Corporations,  Dec.  Dig.  i 
7O0.»] 

2.  MirniciPAL  Cobpobatiohs  (i  705*) — Stbkbts— Gbosbwaub— ^oht  of  Fb- 

DESTBUN. 

A  pedestrian  has  equal  rights  to  the  use  of  a  crosswalk  over  a  street 
with  the  driver  of  an  automobile  using  the  street 

[Ed.  Note.— For  other  cases,  see  Mimtdpal  Corporations,  Dec.  Dig.  1 
705.*] 

3.  Tbxai.  (1  139*) — SuBUissiON  TO  JDBT— Fbiua  Facib  Cask  pob  Plaintiff. 

Where  the  erldence  on  Its  face  makes  out  a  case  for  plaintiff,  it  Is  error 
to  dismiss  the  comi^lnl;  though  the  Judge  might  set  aside  the  verdict  If 
dissatisfied  with  It 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent  Dig.  If  332,  338-341 ;  Dec. 
Dig.  I  339.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sea>nd  Dis- 
trict. 

Action  by  Bessie  Miller,  by  Rubin  Miller,  her  guardian  ad  litem, 
against  the  New  York  Taxicab  Company.  Judgment  of  dismissal,  and 
plaintiff  appeals.  Reversed,  and  new  trial  ordered. 

Argued  before  GIEGERICH,  DAYTON,  and  LEHMAN,  JJ. 

Morris  Meyers,  for  appellant. 

Lewis  D.  Mooney  (J.  Brownson  Ker,  of  counsel),  for  respondent. 

GIEGERICH,  J.  The  plaintiff  was  run  down  by  an  automobile  of 
the  defendant  company  on  Second  avenue,  at  its  intersection  with  Hast 
Fifty-Fourth  street,  in  the  borough  of  Manhattan,  city  of  New  York, 
and  brings  this  action  to  recover  damages  for  injuries  so  received.  Her 
complaint  was  dismissed  at  the  close  of  her  case. 

It  appears  from  her  own  testimony  and  that  of  several  other  witness- 
es that  the  accident  occurred  as  the  plaintiff  and  her  companions  were 
crossing  Second  avenue  on  the  northerly  crosswalk  from  east  to  west 
and  as  the  plaintiff  was  between  the  westerly  car  tracks.  The  plaintiff 
and  all  the  other  witnesses,  who  were  crossing  the  avenue  together,  tes- 
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tified  that  they  looked  both  up  and  down  the  avenue  before  they  went 
upon  the  tracks,  but  saw  no  car  or  automobile.  Each  of  them  denied 
having  seen  the  automobile  until  the  moment  of  the  collision. 

From  this  testimony  plaintiff  was  entitled  to  go  to  the  jury.  Her 
case  was  that,  being  upon  the  crosswalk,  where  she  had  an  equal  right 
with  the  defendant  (Barker  v.  Savage,  45  N.  Y.  191,  6  Am.  Rep.  66; 
Young  V.  Herrmann,  119  App.  Div.  445,  104  N.  Y.  Supp.  72),  and  ex- 
ercising due  care,  she  was  struck  by  an  automobile  which  none  of  the 
witnesses  had  seen  until  the  moment  of  the  collision,  although  they  had 
taken  particular  pains  to  look  for  it.  This  state  of  facts  is  conceiva- 
ble, and  made  out  a  prima  fade  case  of  negligence  against  the  defend- 
ant, and  of  freedom  from  contributory  negligence  on  the  part  of  the 
plaintiff.  Whether  or  not  the  testimony  was  credible  was  for  the  jury 
to  say  in  the  first  instance.  Th^  judge  could  set  their  verdict  aside  if 
he  was  dissatisfied  with  it,  but  he  could  not  dismiss  the  complaint  when 
the  evidence  on  its  face  made  out  a  case  for  the  plaintiff.  Colt  v.  Sixth 
Ave.  R.  R.  Co.,  49  N.  Y.  671;  Place  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co., 
167  N.  Y.  345,  60  N.  E.  634;  Lewis  v.  Erie  R.  R.  Co.,  105  App.  Div. 
292,  94  N.  Y.  Supp,  766;  Reilly  v.  Troy  Brick  Company,  184  N.  Y. 
399,  77  N.  E.  385. 

The  ju(^g:ment  ^ould  therefore  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  appellant  to  abide  the  event  All  concur. 


FROHMAN  et  at.  v.  SHERMAN  SQUARE  HOTEL  GO.  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department    January  21, 

DiSUIBBAL  AND  NORSXnT  ft  60*) — WANT  OF  PBOSECOTIOK. 

An  actltm  to  set  aside  duittel  mort^gefl  made  by  a  corporation  wtll  be 
dlsmlBsed  for  want  ot  proBecuticHi  where,  after  action  bron^t,  a  p«iiia* 
nent  receiver  of  tbe  corporation  was  appointed  In  proceedings  for  Tolan- 
tary  dissolution,  and  tbe  receiver  sued  to  set  aside  the  t^ttel  mortgages 
for  the  benefit  of  all  tiie  creditors,  and  where  plaintiff  Intended  to  await 
the  result  of  the  receiver's  action*  In  which  all  the  relief  he  was  entitled 
to  might  be  awarded. 

(Ed.  Note.— For  other  cases,  see  Dismissal  and  Nonsuit,  Cent  Off.  I 
148;  Dec.  Dig.  |  60.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Herman  Frohman  and  another  against  the  Sherman  Square 
Hotel  Company  and  others.  From  an  order  denying  a  motion  to  dis- 
miss the  complaint  for  want  of  prosecution,  defendants  Charles  Haines 
and  others  appeal.  Reversed. 

Ai^ed  before  INGRAHAM,  P.  J.,  and  LAUGHLIN.  CLARKE, 
SCOTT,  and  MILLER,  JJ. 

Otis  &  Otis  (A.  Walker  Otis,  of  counsel),  for  appellants. 
Rose  &  Putzel  (Norman  P.  S.  Schloss,  of  counsel,  and  Benjamin  G. 
Paskus,  on  the  brief),  for  respondents, 

CLARKE,  J.  This  is  an  action  in  equity  brought  to  set  aside  two 
chattel  mortgages  .made  by  the  defendant  the  Sherman  Square  Hotel 
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Company.  The  motion  to  dismiss  for  want  of  prosecution  complies 
with  the  technical  requirements. 

It  appears  that  after  this  suit  was  instituted  the  Sherman  Square  Ho- 
tel Company  filed  a  petition  for  voluntary  dissolution  and  an  order  was 
made  appointing  a  permanent  receiver.  The  receiver  instituted  an  ac- 
tion against  the  defendants  for  the  purpose  of  setting  aside  the  said 
chattel  mortgages.  The  afl&davit  in  opposition  sets  up  that  the  ground 
of  the  two  actions  and  the  remedy  demanded  is  the  same,  and  that  this 
action  is  in  the  nature  of  a  creditors'  action  for  the  benefit  of  all  the 
creditors,  and  that  the  assets  of  the  said  company  consist  solely  of  said 
two  mor^ages. 

It  seems  to  the  court  that  the  reasons  advanced  for  the  purpose  of 
justifying  the  order  denying  the  motion  to  dismiss  for  failure  to  pros- 
ecute furnishes  sufficient  reason  for  the  planting  of  said  motion.  There 
can  be  no  useful  purpose  in  keeping  alive  two  actions  brought  for  the 
same  purpose.  As  the  plaintiffs  affirmatively  state  that  they  intend  to 
await  the  result  of  the  receiver's  action,  where  they  admit  they  can  re- 
ceive all  of  the  relief  they  are  entitled  to,  and  where  the  complaint  sets 
up  the  facts  more  in  extenso  than  in  the  complaint  at  bar,  there  seems 
no  reason  for  keeping  this  action  alive. 

The  order  appealed  from  should  therefore  be  reversed,  with  $10 
costs,  and  the  motion  granted,  with  $10  a>sts  to  the  appellant  All  con- 
cur. 


HALLOHAN  r.  BBMPB  et  aL 
(Bopreme  Court,  Special  Term.  ElngB  Oonnty,  January  21,  1910.) 

* 

1.  Deeds  (|  193*) — Esecutioh— PBismrpnoN. 

From  a  certificate  of  dne  acknowledgment  of  a  deed  by  F.  B.  S.  and  M. 
B.  S.,  hlB  wife,  there  Is  a  presumptloo,  which  can  only  be  overcome  by 
clear  and  conrindng  proof,  It  being  conceded  that  V.  B.  S.  waa  really  F. 
B.  and  had  assumed  the  former  name,  that  M.  B.  S.  was  his  lawful  wife, 
M.  B.,  and  that  she  signed  and  executed  the  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dec.  Dig.  8  1(3.*] 

2l  Deeds  (S  207*) — CEBnnoAiB  or  Acenowledohent— Bvidbucb  to  Oveb- 

COUE. 

It  Is  not  clear  and  convincing  evidence,  neceesary  to  overcome  the  cer- 
tificate of  the  acknowledgment  of  a  deed  by  the  grantor's  wife,  that  the 
notary,  after  testifying  that  be  cannot  recall  any  of  the  circumstances  of 
the  ackDowledgmeut,  and  has  no  recollection  of  what  the  person  looked 
like,  states  that  It  was  not  the  person  In  cmat,  who  was  nich  wife ;  and 
tbat  the  wife  was  taken  to  an  insane  uylum,  fbr  some  reascm  not  appear- 
ing, four  years  befbre  execution  of  the  deed,  and  waa  not  Urine  with  her 
husband  at  the  time  the  deed  was  «»cated. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dec.  Dig.  |  207.*] 

8.  EWIDENCX  (S  «7*)--PB»8UMPn0N— IRSAWITT— COKTIHCANCB. 

The  presumption  tbat  Insanity  existing  at  a  certain  time  ctmtln'neB  does 
not  arise  till  the  nature  of  Uie  Insanity  appears  to  be  of  the  ctmtlnulns 
kind. 

[Bd.  Note.— Fbr  other  cases,  see  Ehidence,  Cent  "Dig.  |  87;  Dec.  Dig.  | 
67  ;*  Insane  Persons,  Cent  Dig.  I  6.] 


^Vor  oUar  cHoi  bm  luite  topic  *  {  mniBBX  In  Dm.  4  Am.  Dies.  WH  to  datt,  *  Rcp'r  IndaxM 


Digitized  by  Google 


902 


120  MBW  TOBK  8UPPLB3IBNT. 


(Sup.  Ct. 


4.  IDODt  (I  193*) — EXBOimOIT— PBE»01£PTION— INSAWITT. 

Diere  la  no  presamptlon  from  the  fact  of  Insanity  of  tbe  srantor's  wlfe^ 
wbm  bis  deed  was  executed,  that  she  did  not  sign  It. 
[Ed.  Note^For  otbw  casee,  see  Deeds,  Dec.  Dig.  i  198.*] 

Q.  Deeds  (|  68*) — Talidity— SioRJiva  bt  Ikbaivb  Pebson. 

Tbe  Insanltj  of  the  grantor'a  wife  whea  signing  his  deed  does  not  make 
It  Told,  but  only  voidable ;  bo  that,  bo  far  as  that  affects  It,  It  will  stand 
till  set  aside  In  an  action  broa^t  for  that  purpose  on  snch  ground,  wblch 
iB  not  the  case  where  the  action  la  brought  to  set  aside  tbe  deed,  so  far 
as  concerns  her  dower,  on  the  ground  that  her  signature  was  a  foigerr. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dec.  Dig.  {  68.*i 

Action  by  Maye  B.  Hallohan,  as  committee  of  Mary  Buchnowski, 
against  Carrie  Rempe  and  others.  Judgment  for  defendants. 

Edwin  D.  Hamlin,  for  plaintiff. 
Sackett  &  Lang,  for  defendants. 

CRANE,  J.  On  the  25th  day  of  May,  1900,  one  Frank  B.  Smith 
and  Mary  B.,  his  wife,  conveyed  certain  premises  situated  in  King's 
county  by  deed  duly  executed  to  Carrie  Rempe.  This  deed  was  duly 
recorded,  and  thereafter  the  property  was  conveyed  some  five  or  six 
times  until  purchased  in  good  faith  and  for  value  by  the  defendants 
Block  and  Goldstein.  On  May  25, 1909,  Mary  Buchnowski,  an  incom- 
petent, through  her  committee,  brought  this  action  to  set  aside  the  deed 
of  Smith  to  Rempe  made  in  May  of  1900  in  so  far  as  it  attempted  to 
convey  the  dower  interest,  alleging  that  Frank  B.  Smith  was  Frank 
Buchnowski,  and  the  plaintiff  was  his  wife  and  had  never  signed  the 
said  deed ;  her  alleged  signature  thereto  being  a  forgery.  The  deed 
thus  attacked  was  signed  by  Frank  B.  Smith  and  Mary  B.  Smith  in  the 
presence  of  G.  Winslow  Powell,  a  notary;  the  acknowledging  clause 
reading  as  follows ; 

"State  of  New  Toric,  Goan1;r  of  Kings,  City  of  New  Tork. 

"On  this  26tb  day  of  May  fn  the  year  one  thousand  nine  bondred,  before  me 
personally  came  Frank  B.  Smith  and  Mary  B.,  his  wife,  to  me  known  and 
known  to  me  to  be  the  IndlTlduals  described  In  and  who  executed  the  fore- 
going instmment,  and  they  thereupon  duly  acknowledged  to  me  that  tbey  ex- 
ecuted the  same. 

•'[Signed]         G.  Winslow  Powell,  Notary  Public,  105  Kings  Co.,  N.  Y." 

It  is  conceded  that  Frank  B.  Smith  was  Frank  Buchnowski,  having 
assumed  that  name  many  years  ago  for  reasons  not  g^ven,  and  the  pre- 
sumption would  be  that  his  wife's  name  f<^lowed  the  diange  made  by 
her  husband. 

What  is  the  force  of  tbe  presumption  arising  from  the  due  acknowl- 
edgment of  this  deed?  As  stated  in  Albany  County  Savings  Bank  v. 
McCarty,  71  Hun,  227,  24  N.  Y.  Supp.  991: 

"The  acknowledgments  on  said  papers  were  presumptive,  but  not  condusWe. 
evidence  of  the  due  execution  thereof.  •  •  •  The  evidence  to  Im[>each  the 
certificate  of  the  acknowledgment  of  a  deed  must  be  so  full  and  satisfactory 
as  to  convince  tbe  mind  that  tbe  certificate  is  taise  or  forged.  A  mere  sus- 
picion or  even  preponderance  of  evidence  leas  than  sufficient  to  establish  a 
moral  certainty  to  that  effect  is  Insufficient" 
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This  case  was  reversed  in  149  N.  Y.  71.  43  N.  E.  4S7,  but  this  part 
of  it  affirmed. 

In  Younjgr  v.  DuvaU,  109  U.  S.  673,  3  Sup.  Ct.  414,  27  L.  Ed.  1036, 
where  a  wife  claimed  that  she  had  never  auaiowledged  an  instrument 
and  that  it  was  procured  from  her  through  fraud,  &e  court  had  this  to 
say: 

"The  certificate  of  tbe  officer  states  every  tact  essential  under  the  statute 
to  make  tbe  deed,  upon  Its  being  delivered  for  record,  as  effectual  in  law  as 
if  Mrs.  YouDff  was  an  unmarried  woman,  *  *  *  It  was  Incumbent  upon  ^ 
him  to  ex^in  the  deed  fully  to  the  wife,  and  to  ascertain  from  her  wheth- 
er she  willingly  signed,  sealed,  and  delivered  the  same,  and  wished  not  to  re- 
tract It  *  *  *  To  that  end  be  was  required  to  examine  her  privily  and 
apart  from  her  husband.  These  facts  were  to  be  manifested  by  a  certificate 
under  his  band  and  seal.  Of  necessity,  arising  out  of  conslderatlona  of  pub- 
lic policy,  his  certificate  must  be  regarded  as  an  ascertalnmrat  In  the  mode 
prewTlbed  by  law  of  the  facts  essential  to  his  authority  to  make  It ;  and  if  It 
can  be  contradicted  to  the  injury  of  these  who  In  good  faith  have  acted  upon 
It  the  proof  to  that  end  must  be  of  such  a  diaracter  as  will  clearly  and  fully 
show  the  certificate  to  be  l^lse  or  fraudulent.  The  mischiefs  tliat  would  en- 
sue from  a  different  rule  could  not  well  be  overstated.  The  cases  of  hard- 
ship upon  married  women  that  might  occur  onder  the  operation  of  such  a  rule 
are  of  less  consequence  than  tbe  general  insecurity  In  the  titles  to  real  estate 
whltdi  would  inevltahly  follow  fnun  one  less  rigorous." 

See,  also,  Griffin  v.  Griffin,  125  111.  430, 17  N.  E.  782, 

-When  the  notary  certified  that  Frank  B.  Smith  and  Mary  B.,  his 
wife,  appeared  before  him  and  acknowledged  the  execution  of  the  deed, 
and  it  appears  that  Frank  B.  Smith  was  Frank  Buchnowski,  Mary  B. 
Smith,  his  wife,  must  have  been  A^ary  Buchnowski,  The  notary  cer- 
tifies that  his  wife  appeared.  He  had  but  one  lawful  wife,  and  that, 
Mary  Buchnowski.  The  prestunption  is,  therefore,  that  Maiy  Buch- 
nowski, the  plaintiff  in  this  case,  signed  and  executed  this  deed,  and  this 
presumption  can  only  be  overcome  by  clear  and  convincing  proof. 

What  is  the  proof,  or,  in  the  first  place,  what  is  lacking  in  the  proof? 

The  deed  of  May  25,  1900,  is  not  produced,  and  there  is  no  evidence 
that  the  signature  thereto  of  Mary  B.  Smith  was  not  the  signature  or 
handwriting  of  the  plaintiff.  Mary  Buchnowski,  the  wife,  did  not  tes- 
tify, having  been  lately  adjudged  insane.  Neither  did  Frank  Buch- 
nowski or  Frank  B.  Smith ;  no  very  great  effort  apparently  having  been 
made  to  find  him,  although  his  residence  is  in  Rockland  county.  The 
woman  Mary  Enut,  living  with  Frank  B.  Smith  in  1900,  who,  it  is 
claimed  by  the  plaintiff,  signed  this  deed  as  his  wife,  was  not  called 
as  a  witness. 

The  affirmative  proof  offered  by  the  plaintiff  consists  of  facts  from 
which  it  is  said  the  inference  must  be  drawn  that  she  was  not  present 
when  the  deed  was  signed  nor  in  mental  condition  to  execute  it  on  May 
25, 1900,  and  therefore  did  not.  The  facts  are  not  unlike  those  in  the 
Albany  County  Savings  Bank  Case  above  cited. 

The  notary,  G.  Winslow  Powell,  was  called  as  a  witness,  who  swore 
that  he  did  not  recollect  the  person  Mary  B.  Smith,  or  the  taking  of  the 
acknowledgment.  When  asked  if  he  took  the  acknowledgment  of  Mrs. 
Buchnowski,  whom  he  saw  sitting  in  court,  as  Mary  B.  Smith,  his  an- 
swer was: 
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"Not  that  I  remember.  I  cannot  recall  any  of  the  drcnmBtances  In  regard 
to  the  acknowledgmoit  of  that  deed. 

"Q.  Have  yon  any  recollection  at  all  as  to  what  the  peraon  looked  like  wbom 
you  took  tile  acknowledgment  of  to  that  deed?  A.  No.  sir." 

Although  the  witness  subsequently  said  it  was  not  "this  lady,"  mean- 
ing Mary  Buchnowski,  yet,  in  view  of  his  previous  statement,  he  ap- 
parently did  not  recollect  the  persons  or  incidents  at  all. 

The  only  other  facts  which  tend  to  prove  the  insanity  and  absence 
of  Smith's  wife  in  May  of  1900  are  the  following:  In  December  of 
1902  Maye  B.  Hallohan  saw  her  mother,  Mrs.  Buoinowski,  in  the  asy- 
lum at  Middletown,  Conn.,  and  brought  her  home  from  tiiere  to  live 
with  her  in  April  of  1903.  On  December  21,  1908,  this  daughter  was 
appointed  by  the  Supreme  Court  the  committee  of  the  person  and  prop- 
erty of  her  mother,  Mary  Buchnowski. 

Where  was  Mary  Buchnowski  prior  to  1902  and  in  May  of  1900? 

The  same  daughter  says  that  in  1886  her  father  took  her  to  an  in- 
sane asylum  in  Middletown,  Conn.,  when  she  was  five  years  old,  to  see 
her  mother,  and  that  in  May  of  1900  her  mother  was  not  living^  with 
her  fatber.  What  the  woman  was  doing  in  the  Middletown  a^Ium  in 
1886  does  not  appear;  whether  or  not  at  that  time  she  was  insane  is 
not  stated.  No  evidence  whatever  is  introduced  as  to  the  woman's 
mental  condition  at  that  time,  or  as  to  the  form  of  her  insanity  if  she 
were  mentally  diseased.  It  is  common  knowledge  that  people  are  sent 
to  public  asylums  every  day  for  temporary  insamty  and  with  recurring 
spells  require  intermittent  incarceration.  Amon^  such  forms  of  in- 
sanity are  acute  mania,  acute  melancholia,  alcoholic  insanity,  and  cura- 
ble dementia.  How  long  Mary  Buchnowski  stayed  in  the  Middletown 
institution  is  left  without  proof.  The  books  of  the  asylum  would  evi- 
dently show  this,  but  have  not  been  produced.  Considering  the  vari- 
ous mental  ailments  and  the  frequent  recoveries,  there  can  be  no  pre- 
sumption in  this  case  that  because  Mary  Buchnowski  was  in  the  asylimi 
in  1886  she  was  there  in  1900.  The  presumption  that  insanity  existing 
at  a  certain  time  continues  does  not  arise  until  the  nature  of  the  insan- 
ity appears  to  be  of  the  continuing  kind.  Gardner  v.  Gardner,  22  Wend. 
526,  34  Am.  Dec.  340. 

Greanleaf  on  Evidence,  vol.  1,  §  42,  says : 

**If  derangement  or  ImbecDlty  be  proved  at  any  particDiar  period,  It  la  pre- 
somed  to  continue  until  dlqn-ored  mUeas  the  derangemat  was  accidental,  be- 

Ing  caused  by  tbe  vlolcmce  of  a  disease." 

In  Hix  V.  Whittemore,  4  Mete.  (Mass.)  545,  we  find  this  statement 
of  the  presumption: 

"It  Is  not,  therefore*  to  be  stated  as  an  nnqnallfled  maxim  of  the  law,  'Once 
Insane,  presum^  to  be  always  insane,*  bnt  reference  must  be  had  to  the  pe- 
culiar clrcnmstances  connected  with  the  Insanity  of  the  indivldaal.  There 
mast  be  kept  in  Tlew  the  distinction  between  the  inferences  to  be  drawn  from 
proof  of  an  habitual  or  apparently  confirmed  insanity  and  that  which  may  be 
only  temporary." 

See,  also,  Wright  v.  Wright,  139  Mass.  177,  29  N.  £.  380. 

The  nature  of  Mrs.  Buchnowski's  mental  disorder,  if  she  had  any, 
is  not  given ;  in  fact,  no  reference  whatever  is  made  to  it  in  any  part 
of  the  testimony.  There  is  no  proof  even  that  Mary  Buchnowski  was 
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an  inmate  of  the  asylum  and  not  an  employe  therein,  and  no  evidence 
that  she  was  ever  committed  to  the  institution  or  adjudged  insane  un- 
til 1908.  Under  these  circumstances,  there  can  be  no  proper  inference 
that  Mary  Buchnowski  was  insane  or  in  the  asylum  in  1900,  and  cer- 
tainly not  a  presumption  which  would  amoimt  to  clear  and  convincing 
proof. 

But  assuming  that  Mrs.  Buchnowski  was  insane  in  1900,  it  does  not 
follow  as  a  consequence  that  she  did  not,  or  could  not,  sign  the  deed  of 
May  25th  of  that  year.  If  she  did  sign  the  deed  as  the  notary  certifies, 
her  insanity  would  not  make  it  void,  but  only  voidable.  Blinn  v. 
Schwarz,  177  N.  Y.  253,  69  N.  E.  542,  101  Am.  St.  Rep.  806.  The 
deed  would  stand  until  it  had  been  set  aside  in  equity  because  of  the 
grantor's  insanity.  Smith  v.  Ryan,  116  App.  Div.  3*97;  401,  101  N.  Y. 
Supp.  1011. 

This  action  is  not  brought  for  any  such  purpose. 

I  therefore  conclude  in  this  case  that  the  very  strong  presumption 
of  the  validity  and  regularity  of  this  deed  arising  from  the  formal  ac- 
knowledgment before  the  notary  has  not  been  overcome  by  clear  and 
convincing  proof,  and  that  the  plaintiff  has  failed  in  her  endeavor  to 
establish  that  the  deed  of  May  25,  1900,  was  not  signed  and  acknowl- 
edged by  Mary  Buchnowski,  wife  of  Frank  Buchnowski,  alias  Frank 
Smith. 

The  defendants  insist  that  the  evidence  in  this  case,  while  sufficient 
to  establish  Frank  B.  Smith's  marriage  to  a  Mary  B.  Smith,  or  Mary 
Enut,  is  not  sufficient  to  establish  his  marriage  to  Mary  Buchnowski. 
In  view  of  the  beautiful  devotion  shown  by  the  daughter  of  Frank  and 
Mary  Buchnowski.  Mrs.  Hallohan,  to  her  mother,  I  should  hesitate  a 
long  while  before  so  finding,  and  I  refuse  so  to  find  in  this  case,  placing 
my  decision  for  the  defendants  upon  the  grounds  above  stated. 


DI  NAPOLI  T.  NEW  tORE,  N.  H.  &  H.  &  00. 
(Snpreme  Court,  Appellate  DItIsIod,  Second  Department  January  21,  1910.) 

1.  Hastei  AifD  Sxbvaut  a  141*)— Sate  Placx  to  Wobk— Obuoatioh  or 

Mabteb. 

The  rale  that,  when  men  are  engaged  In  working  on  a  railroad  track, 
the  master  In  the  exercise  of  reasonable  care  must  provide  some  one 
to  keep  watch  of  approaching  trains  and  give  warning  to  the  men,  la 
fbimded  oh  the  reason  that  the  {daco  where  the  mm  are  at  woiic  Is  a 
place  of  danger,  and  ordinary  attention  to  the  work  makes  it  dlfBcnlt 
tta  them  to  nendse  watehful  care  for  ttielr  own  safbtr. 

[Ed.  Note.— For  other  caseflt  see  Master  and  Servant  Gait  Dig.  {  283 , 
Dec.  Dig.  S  141.«1 

2.  Mabteb  Ann  Sebvant  (i  137*)  — Sats  Place  to  Wobs  —  Obljoation  of 

Mabteb. 

One  employing  men  to  put  concrete  foundations  tor  piers  on  each  side 
of  a  railroad  track  need  not  employ  one  to  keep  watch  of  approadUng 
trains  and  give  warning  to  the  men,  wliere  tiie  i^ace  ^  work  was  safe, 
though  the  men  were  occasionally  sent  on  errands  across  the  back 
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under  circumstances  which  did  not  require  them  to  pay  attHitkm  to  any- 
thing except  their  own  safety. 

[Bd.  Note.— For  other  cases,  see  Master  and  Servant,  C&it  Dlff.  II 
270;  280;  Dec.  Dig.  |  1S7.*] 

Woodward  and  Rich,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  Antonia  Di  Napoli,  administratrix  of  Giovanni  Di  NapoH, 
deceased,  against  Edward  F.  Lathrop  and  others.  From  a  judgment 
for  plaintiff  against  defendant  Edward  F.  Lathrop  and  another,  they 
appeal.   Reversed,  and  new  trial  granted. 

Argued  before  WOODWARD,  TENKS,  BURR,  THOMAS,  and 
RICH,  JJ. 

I,  R.  Oeland,  for  appellants. 
Martin  T.  Manton,  for  respondent 

BURR,  J.  This  action  was  originally  brought  against  the  New 
York,  New  Haven  &  Hartford  Railroad  Company,  Edward  F.  Lath- 
rop, and  John  J.  Shea  by  the  administratrix  of  Giovanni  Di  Napoli, 
deceased,  to  recover  for  the  pecuniary  injuries  resulting  to  his  next 
of  kin  from  his  death.  Upon  the  trial  the  complaint  was  dismissed 
as  against  the  railroad  company.  The  motion  made  by  defendants 
Lathrop  and  Shea  at  the  close  of  plaintiff's  case  to^  dismiss  the  com~ 
plaint  as  to  them  was  denied,  and  from  a  judgpn'ent  entered  upon 
the  verdict  of  a  jury  in  plaintiff's  favor,  and  from  an  order  denying  a 
motion  for  a  new  trial,  the  said  defendants  bring  this  appeal. 

The  negligence  charged  against  the  said  defendants  was  a  failure 
to  provide  the  plaintiff,  who  was  their  servant,  with  a  safe  place  to 
work.  The  specification  of  negligence  was  the  failure  to  provide  some 
one  to  warn  plaintiff  when  he  crossed  the  tracks  of  the  railroad  com- 
pany of  approaching  trains.  Neither  plaintiff  nor  any  laborer,  fore- 
man, materialman,  nor  carpenter  employed  by  said  defendants  had 
any  work  to  do  upon  these  tracks,  l^iey  had  nothing  whatever  to  do 
with  them.  The  defendants  were  efigaged  in  putting  concrete  founda- 
tions for  piers  upon  each  side  of  the  track.  Their  work  consisted  in 
digging  a  hole  some  distance  removed  from  the  line  of  the  track  and 
pouring  cement  or  concrete  into  it,  A  different  gang  and  different 
foreman  worked  on  opposite  sides  of  the  tracks.  Sometimes  one 
gang  would  work  more  rapidly  than  the  other,  and  then  it  would  be 
temporarily  shifted  across  the  track  to  keep  the  work  upon  each  side 
thereof  about  equally  advanced.  This  would  happen  only  once  in  two 
or  three  days.  Occasionally,  if  the  gang  working  on  one  side  of  the 
track  was  out  of  material,  a  man  or  men  would  be  sent  across  the 
track  to  get  it,  borrowing  from  the  other  gang.  As  one  of  plaintiff's 
witnesses  expressed  it,  "that  would  happen  any  day  almost."  The 
work  might  go  on  even  for  a  day  without  the  need  of  any  woilonan  or 
laborer  crossing  the  track  at  all.  When  they  did  have  occasion  to 
cross  the  track,  there  was  nothing  to  engage  uieir  attention  or  to  di- 
vert it,  so  that  they  could  not  be  expected  to  look  out  for  and  avoid 
approaching  trains.   On  the  day  in  question  the  gang  in  which  plain- 
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tiff's  intestate  was  employed  resumed  work  at  half  past  12.  About 
1  o'clock  the  foreman  to!d  him  to  cross  the  track  and  get  a  plumb  line 
-  for  him.  He  crossed  the  track,  got  the  plumb  line,  which  was  the 
ordinary  plumb  at  the  end  of  a  string  six  or  seven  feet  long,  which 
he  could  have  put  into  his  pocket  On  his  return  he  was  struck  by  a 
passenger  train  and  killed. 

We  think  it  is  very  doubtful  if  there  was  sufficient  evidence  to  go  to 
the  jury  on  the  question  of  freedom  frotn  contributory  negligence  on 
the  part  of  the  deceased.  But,  if  there  was,  certainly  there  was  no 
negligence  on  the  part  of  the  defendant.  The  only  reason  for  the  rule 
that,  when  men  are  engaged  in  working  upon  a  railroad  track,  the 
master  in  the  exercise  of  reasonable  care  should  provide  some  one  to 
keep  watch  of  approaching  trains  and  give  warning  to  the  men  there 
employed,  is  that  the  very  place  where  they  are  at  work  is  a  place  of 
danger,  and  ordinary  attention  to  the  work  in  hand  might  make  it 
difficult  for  those  so  employed  to  exercise  watchful  care  for  their  own 
safety.  To  hold  that,  because  a  workman  whose  place  of  work  was 
perfectly  safe  was  occasionally  sent  on  an  errand  across  a  railroad 
track  under  circumstances  which  did  not  require  him  to  pay  attention 
to  anything  except  his  own  safety  while  crossing  such  track,  it  was 
necessary  to  have  some  one  to  watch  and  warn  him  of  approaching 
trains,  would  be  an  unreasonable  burden  upon  the  master.  One  might 
just  as  well  contend  that  if  a  gang  of  men  were  engaged  in  work 
upon  one  side  of  a  street  or  avenue,  and  it  became  necessary  to  send 
one  of  them  on  an  errand  across  such  street,  the  master  should  detail 
some  one  to  keep  watch  and  take  care  of  him  while  he  passed  from 
one  side  of  the  thoroughfare  to  the  other. 

The  judgment  and  order  appealed  from  should  be  reversed  and  a 
new  trial  granted,  costs  to  abide  the  event. 

JENKS  and  THOMAS,  JJ.,  concur. 

WOODWARD,  J.  (dissenting).  The  defendants  Lathrop  and  Shea 
appeal  from  a  judgment  entered  upon  a  verdict  awarding  the  plaintiff 
$4,500  in  an  action  to  recover  damages  sustained,  as  it  was  alleged, 
through  the  negligence  of  the  defendants,  resulting  in  the  death  of 
the  plaintiff's  intestate;  and  froin  an  order  denying  a  moti<m  for  a 
new  trial.  At  the  close  of  the  plaintiff's  case,  the  complaint  was  dis- 
missed  as  against  the  defoidant  railroad  company. 

The  action  was  brought  under  section  4702  of  the  General  Statutes 
of  Connecticut  of  1902,  and  it  is  conceded  that  that  law  governs; 
the  accident  having  happened  near  Stamford  in  that  state. 

The  plaintiff's  intestate  was  employed  as  a  carpenter  by  the  defend- 
ants Lathrop  and  Shea,  who  were  copartners  engaged  in  putting  in 
concrete  abutments  for  the  defendant  railroad  along  its  lines.  These 
abutinents  were  being  placed  along  both  sides  of  the  tracks,  and  two 
gangs  of  woikmen  were  engaged — one  gang  on  tihe  east  side  of  the 
tradks,  the  other  on  the  west  side.  As  the  work  progressed  these 
gangs  were  shifted,  from  time  to  time,  from  one  side  of  the  tracks  to 
the  other  to  do  their  respective  kinds  of  work;  and  the  men  were 
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frequently  required  to  cross  from  one  side  to  the  other  of  the  tracks 
to  carry  material  and  working  tools.  On  the  day  the  plaintiff's  intes- 
tate lost  his  life,  he  was  working  on  the  westerly  side  of  the  tracks^ 
and  from  there  his  foreman  sent  him  across  to  the  easterly  side  to  get 
a  plumb  line.  Returning  witii  this,  as  he  approached  the  most  easterly 
track,  he  stopped  to  wait  for  the  passing  of  a  freight  train  going 
north  on  the  next  trade  to  the  east.  He  then  looked  up  and  down  ibc 
track,  stepped  over  the  easternmost  rail,  and  was  struck  by  a  Boston- 
bound  express  train  and  killed.  The  express  had  just  rounded  a  sharp 
curve  to  the  south,  and  the  view  down  the  track  from  where  the  de- 
ceased was  struck  was  somewhat  obstructed  by  buildings. 
The  Connecticut  statute  under  which  the  action  was  brought  reads  : 

"Master's  duty  to  a  serraiit — It  lOiall  be  the  duty  of  the  master  to  ex- 
ercise reasonable  care  to  provide  for  bis  aerrants  a  reaionably  safe  place 
in  whl<di  to  work,  reasonably  safe  appliances  and  instrumentaUtles  for  bis 
work,  and  fit  and  competent  persons  as  co-laborers;  to  exercise  a  reasuiable 
care  In  the  appointment  or  designation  of  a  yice-prlndpal  and  to  ai^lnt  as 
satitk  Tlce-piinclpal  a  fit  and  compet^t  pemm.  The  default  of  a  vlce-prln- 
dpal  in  the  performance  of  any  duty  Imposed  by  law  on  the  master  shall 
be  the  default  of  the  master." 

The  principal  charge  of  negligence  on  the  part  of  the  defendants 
Lathrop  and  Shea  is  that  diey  did  not  maintam  any  system  to  warn 
their  employes  of  the  approach  of  trains.  The  place  where  the  plain- 
tiff's intestate  met  his  death  was  an  extremely  dangerous  one,  there 
being  four  parallel  tracks  of  the  defendant  company,  with  trains  con- 
stantly passing  at  high  rates  of  speed,  and  a  trolley  line,  between  the 
places  along  the  sides  where  the  gangs  were  working.  There  is  some 
unprofitable  discussion  in  the  briefs  as  to  the  application  of  the  Con- 
necticut statute — whether  it  is  merely  declaratory  of  the  common  law, 
or  corresponds  with  the  New  York  employer's  liability  law.  But  the 
question  here  is  not  one  of  the  liability  of  the  master  for  the  default 
of  his  servants.  It  is  rather  a  direct  failure  of  the  master  to  perform 
the  duty  owed  to  the  servants  in  exercising  reasonable  care  to  afford 
them  a  reasonably  safe  place  to  work.  No  warnings  of  any  sort  were 
provided.  No  person  was  designated  for  that  purpose  by  the  defend- 
ants; so  the  question  of  the  negligence  of  fellow  servants  and  the 
liability  for  the  negligent  acts  of  vice  principals  can  be  eliminated. 

The  evidence  that  the  deceased  looked  up  and  down  the  track  be- 
fore stepping  over  ^e  first  rail,  taken  in  connection  with  his  obstructed 
view,  the  confusion  of  the  passing  freight  train,  the  necessity  of  cross- 
ing the  tracks  daily  in  the  performance  of  the  work,  presented  a 
question  for  the  jury  as  to  his  contributory  negligence.  This  ques- 
tion, as  well  as  those  of  the  defendant's  negligence  and  the  assump- 
tion of  risks  by  the  deceased,  may  well  be  disposed  of  by  applying  the 
principles  of  Felice  v.  N.  Y.  Central  &  H.  R.  R.  R,  Co.,  14  App.  Div. 
345,  43  N.  Y.  Supp.  922,  and  Johnson  v.  Terry  &  Tench  Co.,  Incor- 
porated, 113  App.  Div.  762,  99  N.  Y.  Supp.  375. 

In  the  Felice  Case  a  judgment  in  favor  of  the  plaintiff  in  an  action 

to  recover  damages  for  negligence  was  affirmed.   The  a>urt  said: 

"W«  think  the  question  of  contributory  negligence  was  property  left  to 
the  Jury.   It  Is  quite  true  that  the  plaintiffs'  Intestate  knew  that  the  de- 
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fendant  was  in  the  bablt  of  permitting  Itu  trains  and  engines  to  nm  down 
through  this  tunnel  at  comparatively  high  speed,  and  that  he  was  bound  to 
look  out  for  them  and  avoid  them.  But  he  was  supposed  to  know  that  there 
was  Imposed  upon  the  master  the  duty  to  use  all  reasonable  care  to  diminish 
the  dangers  which  ml^t  arise  from  the  running  -of  trains  through  this 
tunnel,  and  he  was  bound  only  to  exerclee  each  care  u  would  bo  raffident 
to  protect  him  If  tlie  defendant  on  its  part  bad  given  btm  the  warning  to 
which  he  was  entitled.  McQovem  v.  Central  Vermont  R.  R.  Co.,  128  N.  T. 
280  [25  N.  B.  87S]:  Ford  T.  Lake  Shore  &  Uicli.  Southern  R.  Co.,  124  N. 
T.  493  [26  N.  B.  1101,  12  L.  B.  A.  454]." 

In  the  Johnson  Case  a  judgment  dismissing  the  complaint  in  a  sim- 
ilar action  was  reversed.  It  was  said  by  Mr.  Justice  Miller : 

"Whll«  the  servant  assumes  the  dangers  Incident  to  the  work  which  be 
is  doing,  he  only  assumes  sudi  dangers  as  arise  after  the  master  has  per- 
formed its  duty,  and  it  Is  well  settled  that  the  duty  of  the  master  to  fur- 
nish a  safe  place  Indudes  the  duty  to  exercise  reasonable  care  and  prudence 
to  guard  against  such  dangers  as  may  reasonably  be  foreseen  and  guarded 
against  (Pantzar  v.  TUly  Foster  Iron  Mining  Co.,  90  N.  T.  868  [2  N.  E.  24] ; 
McQovem  V.  a  V.  B.  R.  Co.,  123  N.  T.  280  [25  N.  B.  378]},  and  If  the  place 
may  become  dangennu  by  reason  of  p«rUs  not  arising  from  the  partloalar 
work,  it  If  tbfl  master's  duty  to  give  mdi  wandng  as  will  oiable  the  serr- 
ant  In  the  exercise  of  reasonable  care  to  avoid  or  guard  against  such  ad- 
ditional dangers  (rellce  v.  N.  Y.  C.  A  H.  R.  R.  R.  Co.,  14  App.  Div.  845 
[48  N.  Y.  Supp.  9221).  It  Is  difficult  to  distinguish  the  case  last  cited  ftom 
the  case  at  bar,  because  it  cannot  matter  that  the  added  danger  arose  not 
from  other  work  pettalnlog  to  the  master's  business,  but  from  work  of  third 
persona,  provided  the  master  knew  tlmt  such  danger  was  bound  to  occur. 
In  the  case  at  bar  we  have  the  concession  that  the  master  took  no  means 
wliatever  to  give  its  servant  warning  of  a  danger  which  it  must  have  known 
was  constantiy  oocnrring.  The  fiict  that  it  bad  a  foreman  on  the  spot  can- 
not relieve  it  from  liability,  becaose  the  master  oonid  not  dttl^te  the  dnty 
of  exercising  reasonatde  care  to  fnmlsh  a  safe  place.  McQovem  t.  G.  Y.  R. 
R.  Ca.  supra;  Pantzar  v.  Tilly  Foster  Iron  Mining  Co.,  snpra.  Se^  also, 
Aleckson  v.  Brie  R.  R.  Co.,  101  App.  Dlv.  895  [91  N.  Y.  Supp.  1029].  We  think 
the  evidence,  considered  In  the  light  of  the  reqwndent's  omcesslon,  pre- 
sented a  question  for  the  jury  wb^ber  the  defendant  failed  to  exercise  rea- 
sonable care  to  guard  the  plalntUC  from  the  dangers  arising  from  tbe  op- 
eration of  the  trains  upon  tbe  tracks  when  be  was  at  work." 

I  vote  for  affirmance. 

RICH,  J.,  concurs. 


ANDERSON  T.  JOHN  A.  GA8EY  CO. 
(Biq^reme  Court,  Appellate  Division,  Second  Department.  January  14,  1910.) 

NxoLioxncK  (S  136*)— Acnons— QuunoNs  roa  Jvbt. 

In  an  action  for  Injuries  from  an  explosion  of  gas  in  a  stUI,  evidence 
held  to  take  the  question  as  to  whether  or  not  the  defendant  properly 
cleaned  and  ventilated  the  still  to  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Negllg^c^  Dec.  Dig.  |  136.*] 

Woodward,  J„  dissenting. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Ida  E.  Anderson,  as  administratrix,  against  John  A.  Ca- 
sey Company.  From  a  judgment  for  plaintiff  and  an  order  denying  de- 
fendant's motion  for  a  new  trial,  defendant  appeals.  Affirmed. 

'For  otfasr  cum  im  lune  topte  A  fl  snmBBi  In  D«g.  *  Am.  XHf*.  JSVt  to  dati,  ft  Rep'r  lodazM 
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Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  BtJRR. 

THOMAS,  and  RICH,  JJ. 

Edward  P.  Mowton,  for  appellant. 
De  Lagnel  Berier,  for  respondent. 

BURR,  J.  It  is  conceded  that  the  question  of  die  freedom  from  con- 
tributory negligence  of  plaintiff's  intestate  was  one  of  fact  for  the  ju- 
ry. The  negligence  of  defendant  is  based  upon  the  claim  that  it  had 
failed  to  properly  clean  out  and  ventilate  a  still  used  for  the  distillation 
of  resin  after  it  was  last  used,  in  consequence  of  which  there  was  an 
explosion  of  gases  which  were  contained  in  the  still,  causing  injuries 
to  plaintiff's  intestate  whidi  resulted  in  his  death.  It  was  admitted 
that  carbo-hydrogen  gases  are  produced  by  such  distillation,  and  that 
these  gases  are  explosive  in  character.  It  was  also  established,  by  un- 
controverted  evidence,  that,  after  the  residuum  which  settles  in  a  still 
during  distillation  cools  off,  no  explosive  gases  are  generated. 

On  the  day  of  the  accident  plaintiff's  intestate  and  a  companion  went 
upon  defendant's  premises  for  the  purpose  of  making  some  repairs  to 
said  still.  At  that  time  the  cover  was  on,  and  there  was  a  substance 
around  the  edge  of  it  like  clay  to  make  it  air-tight.  Defendant's  em- 
ployes removed  the  cover,  and,  upon  being  assured  by  defendant's  su- 
perintendent that  there  was  no  gas  in  the  still,  plaistiff's  intestate  en- 
tered it,  struck  a  match  for  the  purpose  of  lighting  a  candle  to  see  what 
was  to  be  done,  and  the  explosion  instantly  followed.  The  evidence 
established  that  the  still  had  been  last  used  some  nine  or  ten  weeks  pri- 
or to  the  accident.  If  the  evidence  were  equally  clear  that  after  such 
use  the  still  had  been  cleaned  out  and  properly  ventilated,  we  think  that 
plaintiff  would  have  failed  to  make  out  a  case.  The  evidence  upon  that 
point  is  not  of  that  character.  That  the  still  did  contain  explosive  jgases 
was  conclusively  established  by  the  fact  of  the  explosion. 

The  testimony  of  the  witness  Wagner,  called  by  the  defendant,  was 
to  the  effect  that  in  all  his  experience,  covering  many  years,  he  had 
never  known  an  explosion  when  the  cover  of  the  still  had  been  left 
off  for  ^  hours  after  they  had  ceased  to  use  the  still  and  the  still  had 
been  cleaned  out.  The  proper  way  to  clean  it  was  to  leave  the  cover  off 
for  about  that  period  of  time,  and  then,  after  the  residuum  cooled,  with 
a  long-handled  spade  scrape  it  from  the  sides  of  the  still.  The  only 
witness  who  testified  to  the  fact  that  the  cover  had  been  taken  off  aft- 
er the  still  was  last  used  and  the  residuum  spaded  out  was  McGoldrick. 
He  at  first  said  that  he  did  not  spade  out  the  still.  Afterwards  he  said 
that  he  did.  He  did  say  that  the  cover  was  off  on  that  occasion  for 
24  hours,  but  he  failed  to  state  when  it  was  taken  off  or  when  it  was 
replaced.  The  fact  that  if  it  was  removed  and  the  still  spaded  out  this 
was  done  about  10  weeks  before  the  accident,  when  there  was.nothing 
to  particularly  impress  upon  his  mind  the  performance  of  this  work, 
that  it  was  work  in  which  he  was  constantly  engaged,  and  the  furtiier 
fact  that  he  was  responsible  for  the  accident  if  the  still  had  not  been 
properly  ventilated  and  spaded  out,  made  it  necessary  that  the  accu- 
racy of  his  testimony  should  be  submitted  to  the  jury.  He  was  an  in- 
terested witness.   His  testimony  that  he  had  spaded  out  and  ventilat- 
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ed  the  still  was  contradicted  by  the  two  [^ysical  facts,  6rst,  that  an 
explosion  did  occur,  and,  second,  that  an  explosion  would  not  occur 
if  he  had  done  as  fae  said  that  he  did. 

The  only  other  witness  called  by  the  defendant  was  McGuire.  He 
says  that  be  did  not  spade  out  the  still,  and  it  does  not  appear  that  he 
ever  saw  any  one  spading  it  out.  "  He  says  that  he  saw  the  cover  off 
"afterwards."  He  evidently  assumed  that  the  still  had  been  spaded 
out  because  he  saw  the  cover  off,  but  he  did  not  see  the  work  being 
done,  and  could  not  tell  how  long  the  still  was  left  uncovered. 

The  gas  was  in  the  still,  and  it  exploded.  If  the  gas  would  not  have 
been  there  if  the  still  had  been  properly  cleaned,  the  fact  of  the  ex- 
plosion raises  an  issue,  and  it  was  for  the  jury  to  say  whether  the  wit- 
ness  was  mistaken  in  saying  that  he  had  deaned  it  out. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with  costs. 

HIRSCHBERG,  P.  J.,  and  THOMAS  and  RICH,  JJ.,  concur. 

WOODWARD,  J.  (dissenting).  The  plaintiff  brings  this  action  to 
recover  damages  for  the  death  of  her  intestate,  William  M.  AndersOTi, 
who  was  on  the  3d  day  of  October,  1906,  an  employe  of  one  Riley, 
engaged  in  the  manufacture  of  boilers,  etc.  On  the  date  mentioned 
the  defendant  was  engaged  in  the  business  of  distilling  oil  from  resin 
at  42  Commerce  street,  Brooklyn,  and  for  the  purposes  of  its  business 
maintained  several  cylindrical  iron  stills  or  tanks  about  7^  feet  in 
diameter  and  of  about  the  same  number  of  feet  in  height.  These 
were  constructed  of  cast  iron  and  had  dome-shaped  tops,  with  a  man- 
hole about  18  inches  in  diameter.  At  the  center  of  these  dome-shaped 
tops  there  is  a  goose-neck,  connected  at  the  top  with  a  cc^per  worm 
which  passes  through  a  tub  of  water.  At  the  side  of  the  still,  near  the 
bottom,  is  an  opening  six  inches  in  diameter  into  which  a  pipe  is 
fitted  containing  a  pitchcock,  through  which  the  residuum  of  the  still 
is  drawn  off  after  the  resin  is  distilled.  Some  nine  or  ten  weeks 
before  the  accident  forming  the  basis  of  this  action,  the  defendant  put 
through  a  quantity  of  resin  and  drew  off  the  oil,  and  then  cleaned  out 
the  tank  or  still,  putting  the  cover  upon  the  manhole.  The  still  re- 
mained in  this  condition  for  a  period  of  nine  or  ten  weeks,  and  then 
plaintiff's  intestate  was  sent  by  his  employer,  with  one  Perks,  to  take 
measurements  for  the  purpose  of  placing  a  new  bottom  in  this  still; 
the  defendant  having  requested  the  work  to  be  done.  Anderson  and 
Perks  went  to  the  defendant's  plant  and  found  James  Casey,  the  act- 
ing superintendent,  who  showed  them  the  sttll  and  in  their  presence 
directed  that  the  cover  be  taken  from  the  manhole,  which  was  subse- 
quently done.  With  tlie  cover  off,  plaintiff's  intestate  and  Perks  asked 
for  a  light,  and  were  supplied  with  a  candle  and  matches  by  Casey. 
Anderson  and  Perks  went  down  into  the  still,  struck  a  match,  and  an 
explosion  followed  instantly;  Anderson  receiving  injuries  which  sub- 
sequently resulted  in  his  death.  The  case  was  submitted  to  the  jury, 
and  that  body  returned  a  verdict  for  the  plaintiff,  and  from  this  judg- 
ment, and  the  order  denying  a  motion  for  a  new  trial,  the  defendant 
ai^eals. 

There  was  some  evidence  in  the  case  that  the  heating  of  resin  in  the 
stills  for  the  purpose  of  extracting  the  oil  resulted  in  ihe  creation  of 
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an  explosive  gas,  when  sudi  gas  came  in  contact  with  flame ;  but  the 
evidence  was  undisputed  that  no  such  result  followed  from  the  pres- 
ence of  cold  resin,  and  there  was  no  dispute  that  the  still  had  last  been 
used  some  nine  or  ten  weeks  prior  to  the  accident,  and  that  it  was  then 
cleaned  out  through  the  pipe  at  the  side,  the  manhole  on  top  being 
opened  for  24  hours  for  the  purpose  bf  permittin^^  of  the  use  of  a  long- 
handled  shovel  in  dearing  out  the  residuum  which  clung  to  the  sides 
of  the  tank,  and  that  since  that  time  the  still  had  been  left  covered. 
The  particular  element  of  negligence  relied  upon  seems  to  be  that  it 
was  claimed  that  Anderson,  before  going  into  the  tank,  asked  Casey, 
the  acting  superintendent,  if  there  was  any  gas  in  the  tank,  and  that 
he  was  assured  by  Casey  that  there  was  not,  and  that  he  thereupon 
went  into  the  tank  with  the  result  stated  above.  It  is  strongly  ui^ed 
by  the  defendant  that  the  eviftence  does  not  meet  the  requirement  of 
showii^  the  plaintiff's  intestate  to  have  been  free  from  negligence  con- 
tributing to  the  accident ;  that  if  he,  an  experienced  man  in  this  kind 
of  work,  having  previously  done  much  of  it,  had  reason  to  suspect 
that  there  was  gas  in  the  tank,  it  was  his  duty  to  take  steps  to  satisfy 
himself,  instead  of  relying  on  the  statement  of  Casey.  I  am  of  the 
opinion,  however,  under  the  facts  disclosed  by  the  evidence,  it  was  for 
the  jury  to  say  whether  the  plaintiff  had  established  the  necessary  de- 
gree of  care. 

The  difficulty  in  this  case  is  that  the  evidence  fails  to  disclose  any 
n^lect  on  the  part  of  the  defendant  of  any  dut^  which  it  owed  to  the 
plaintiff's  intestate.  The  evidence  in  this  case  is  absolutely  unointra- 
dieted  that  the  defendant  had  been  running  these  stills  for  a  period  of 
20  years ;  that  during  that  time  its  employes  had  been  in  the  habit  of 
going  into  them  for  the  purpose  of  chipping  out  the  refuse  which  ac- 
cumulated like  a  crust  upon  the  bottom ;  that  they  always  used  matches 
and  lighted  candles  for  the  purpose  of  doing  this  work;  and  that  no 
such  accident  as  diat  onnplained  of,  or  any  explosion  whatever^  had 
ever  resulted.  All  tiie  witnesses  who  were  practical  men  employed  in 
the  work  testify  to  this  situation,  that  for  years  the  men  had  been  going 
into  these  tanks  imder  the  same  conditions  which  apparently  prevailed 
at  this  particular  tank  at  the  time  of  the  explosion,  and  that  nothing 
had  ever  occurred  to  suggest  that  there  was  danger  in  doing  so,  and 
this  evidence  is  not  met  by  the  testimony  of  an  expert  chemist,  who  de- 
tails what  might  occur  with  heated  resin,  etc  Twenty  years  of  actual 
experience  in  distilling  resin  oil,  during  which  time  these  stills  had 
been  entered  under  similar  circumstances  men  with  lighted  candles 
as  an  ordinary,  everyday  affair,  with  no  sug^stion  of  danger  in  it, 
brings  the  case  within  the  rule  laid  down  in  many  cases  that  failure  to 
guard  against  that  which  has  never  occurred,  and  which  is  very  unlike- 
ly to  occur,  and  which  does  not  naturally  suggest  itself  to  prudent  men 
as  something  which  should  be  guarded  against,  is  not  negligence.  Cres- 
well  v.  United  Shirt  &  Collar  Co.,  115  App.  Div.  12, 14, 100  N.  Y.  Supp. 
497,  and  authority  there  cited;  Doii^an  v.  Champlain  Transportation 
Co.,  56  N.  Y.  1.  7 ;  Ayers  v.  Rochester  Railway  Co.,  166  N:  Y.  104, 
108,  109,  50  N.  £.  960,  and  authorities  there  cited. 

The  fact  that  an  expert,  after  the  accident,  might  be  able  to  develop 
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a  theory  that  the  tank  was  in  foct  a  dangerous  i^ace  to  permit  the  plain- 
tiff's intestate  to  enter,  is  not  the  test  of  negligence;  the  question  is  one 
of  law,  whether  there  was  any  evidence. tfiat  the  defendant  knew,  or 
had  reason  to  know,  that  there  was  any  danger  to  be -apprehended,  and 
the  undisputed  evidence  is  that  no  such  condition  existed. 

On  the  contrary,  the  evidence  showed  a  condition  of  affairs  which 
would  have  justified  any  man  in  believing  that  no  danger  was  to  be  ap- 
prehended; 20  years  of  practical  experience  in  f^ing  into  these  tanks 
with  lighted  candles  for  Hie  purpose  of  perfomui^  work  in  them  was 
sufficient  to  convince  any  reasonable-minded  man  that  there  was  no 
reason  to  expect  that  an  accident  would  happen  on  the  particular  occa- 
sion when  the  plaintiff's  intestate  was  called  to  take  the  measuronents. 
"It  is  a  mistake  for  one  to  take  his  stand  after  an  accident  and  to  im- 
pute responsibility  from  a  view  thus  obtained,"  say  the  court  in  Burke 
V.  Witherbce,  98  N.  Y.  662,  568.  "It  is  nearly  always  easy,  after  an 
accident  has  happened,  to  see  how  it  could  have  been  avoided.  But 
taldi^  our  stand  before  the  araident,  the  very  first  of  the  kind,  so  far 
as  we  know,  that  ever  occurred,  we  can,  upon  the  facts  of  this  case,  see 
no  ground  for  imputing  against  the  defendants  the  want  of  that  ordi- 
nary care,  diligence,  and  foresight  which  tiiey,  as  employers,  owed  to 
the  men  in  their  service." 

Clearly  the  defendant  owed  the  plaintiff's  intestate  no  higher  duty 
than  that  of  an  employ^,  or  a  passenger  upon  a  steamboat,  and  in  ei- 
ther of  these  cases  it  has  been  held  that  the  defendant  is. not  liable  un- 
der circumstances  such  as  appear  in  this  case.  It  was  error,  therefore, 
for  the  court  to  deny  defendant's  motion  to  dismiss  the  complaint  at 
the  close  of  the  evidence. 

I  think  tile  judgment  and  order  appealed  from  shouU  be  reversed, 
and  a  new  trial  granted. 


YOICLY  T.  AlELLO  eC  aL 
(Supreme  Ooort,  Appelate  Term.  January  27.  lOKU 

1.  Aonon  <|  2S*) — Natube  or  Aonow— LeoAi,  oa  EQuiTABu-Aooacimiro 

TO  Dubbionb  AHOum  J>vz. 

An  action  for  sarrlcM  under  an  agreemetit  to  messure  compoiBatloii 
1^  dtfeodantB'  j»rollts  would  not  be  one  for  an  accoontliiff  simply  becaase 
aecntmta  bad  to  be  gone  Into  to  de^mlne  the  profits. 

[Ed.  Note^For  other  cases,  see  Action,  Gent  Dig.  |  137 ;  Dea  Dig. 
I  25.*] 

2.  ComtTB  (I  18&*) — ExAiuRAnoH  or  Pabtt  Betobk  Tual— JuaiSDicnon 

OF  Cmr  CouBT. 

Code  ClT.  Proc  f  827,  allowing  the  anointment  of  a  referee  to  tain 
the  examlDatloD  of  a  party  before  trial.  Is  e^reesly  made  fnapplloiUe 
to  the  City  Court  of  New  Tork  City  by  section  ZWi,  and  that  court  has 
no  power  to  make  satik  a  reference. 

lEO.  Not&— For  other  caaes,  see  Gourta,  Dec.  Vig.  I  ISO,*} 

Appeal  from  City  Court  of  New  York,  special  Term. 
Action  by  Constantine  Voicly  against  Frank  Aiello  and  another. 
From  an  order  granting  a  motion  to  reopen  an  examination  of  defcnd- 
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ants  before  trial,  and  appointing  a  referee  to  take  their  further  testi- 
mony, defendants  appeal.  Modified  and  affirmed. 
Argued  before  GIEGERICH,  DAYTON,  and  LEHMAN,  JJ. 

Andrew  S.  Fraser,  for  appellants, 
Cass  &  Apfel,  for  respondent. 

GIEGERICH,  J.  The  order  appealed  from  directed  that  an  ex- 
amination of  the  defendants  before  trial,  theretofore  had,  be  reopened, 
and  that  the  defendants  be  examined  concerning  further  matters  speci- 
fied in  the  order,  and  that,  for  that  purpose,  they  appear  before  an 
attorney  at  law  designated  in  the  order,  and  who  was  thereby  ap- 
pointed a  referee  to  take  their  deposition. 

The  appellants  urge  that  the  action  is  in  equity,  and  that  the  City 
Court  of  the  City  of  New  York  was  consequently  without  jurisdiction 
of  the  action  and  had  no  power  to  make  any  order  for  the  examina- 
tion of  the  defendants.  Before  such  an  objection  could  be  properly 
considered,  and  certainly  before  it  could  be  sustained,  it  would  be  nec- 
essary to  have  the  complaint  before  us.  Although  the  notice  of  mo- 
tion recites  the  complaint  as  one  of  the  papers  upon  which  the  motion 
would  be  made,  the  order  does  not  recite  it  among  the  papers  read 
by  the  court  and  upon  which  the  order  was  made,  and  it  consequently 
does  not  appear  in  the  record.  It  would  seem,  however,  from  the 
statement  of  the  case  in  the  moving  affidavits,  that  the  action  was  one 
at  law  to  recover  a  sum  oi  money  as  compensation  for  services  ren- 
dered, and  that,  although  the  compensation  was  to  be  measured  the 
defendants'  profits  in  the  steamship  business  in  which  thc^  were  en- 
gaged, there  was  nothing  in  the  nature  of  a  partnership  or  joint 
venture  between  the  parties.  The  mere  fact  that  accounts  had  to  be 
gone  into  in  order  to  determine  the  profits  did  not  make  the  action 
one  for  an  accounting.  Smith  v.  Bodine,  74  N.  Y.  30;  Hart  v.  Gar- 
rett Co.,  87  App.  Div.  536,  84  N.  Y.  Supp.  774;  Lindner  v.  Starin, 
128  App.  Div.  664, 113  N.  Y.  Supp.  201. 

Another  point  urged  by  the  appellants  seems  to  be  well  taken.  Al- 
though neither  of  the  parties  appear  to  have  requested  or  suggested 
the  appcHntment  of  a  referee  to  take  the  examination,  the  court,  of  its 
own  motion,  directed  a  reference.  The  City  Court  of  tiie  City  of  New 
York,  however,  is  without  power  to  appoint  a  referee  to  take  the  ex- 
ammation  of  a  party  before  trial.  References  of  that  character  are 
authorized  by  secti(Mi  887  of  the  Code  of  Civil  Procedure ;  but  by  sec- 
tion 3160  of  the  same  Code  it  is  provided  that  that  section  does  not 
apply  to  an  action  in  the  City  Court  of  the  City  of  New  York. 

The  order  should  be  modified  by;  striking  out  so  much  thereof  as 
appoints  a  referee  to  take  the  examination,  and  by  substituting  a  pro- 
vision that  the  defendants  appear  at  Special  Term  of  the  City  Court  of 
the  City  of  New  York  for  examination  at  a  time  to  be  fixed  on  the 
settlement  of  tiie  order. 

The  order  should  be  modified  as  indicated,  and,  as  modificdi  affirmed, 
without  costs.  Settle  order  on  notice.  All  concur. 
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TIU^HAUSB  T.  GR08& 
(Bnpnme  Conrt,  j^iellate  Divlalon.  Second  Departmait  7aiiiui7  9Bk  1^0^) 

JVIMUERT  (I  266*) — GONrOBMITT  OF  JUDOUEITT  TO  FINDINOB. 

Aft  a  judcmeat  must  conform  to  tbe  fln dings,  there  Is  an  Irregularity, 
where*  after  jndgment  for  the  amount  to  which  the  Ad  dings  show  plain* 
tur  entitled,  the  court,  on  bearing  of  a  motion  to  racate  the  Judgment 
and  reopen  the  case  for  introduction  of  further  erldencei  made  an  order 
for  reduction  <tf  the  amount  (tf  the  Jo^nent,  without  a  modlfl^atlott  of 

the  flnillngf, 

[Bd.  Note.— For  other  casee,  see  Judgment  Dea  Dig.  I  2B6.*] 

Api)eal  from  Queens  County  Court. 

Action  by  Louis  Villhauer  against  Pa.u\  Gross.  From  part  of  an 
order,  plaintiff  appeals.  Reversed,  with  leave  to  make  application. 

Argrued  before  HIRSCHBERG,  P.  J.,  and  JENKS,  BURR, 
THOMAS,  and  CARR,  JJ. 

Constantine  T.  Timonier,  for  appellant. 
Paul  Gross,  for  respondent 

CARR,  J.  This  action  was  brought  to  foreclose  a  mechanic's  lien. 
On  the  trial,  the  County  Court  of  Queens  County  gave  judgment  in 
favor  of  the  plaintiff  for  the  sum  of  $525.75,  together  with  costs.  The 
amount  fotmd  due  the  plaintiff  was  made  up  of  a  balance  due  on  a 
general  building  contract,  together  with  the  sum  of  $111  found  to  be 
due  for  extra  work  and  materials  furnished  at  the  defendant's  re- 
quest. After  the  entry  of  judgment,  the  defendant  applied  by  motion 
to  the  County  Court  to  vacate  the  judgment  and  reopen  the  case,  in 
order  that  further  evidence  should  be  produced  by  hmi  on  the  ques- 
tion of  the  extra  work  and  materials.  On  the  hearing  of  this  motion 
the  trial  court  made  an.  order  opening  the  case  for  further  hearing, 
and  proceeded  to  take  testimony  on  the  disputed  question  of  extra 
work  and  materials.  Thereafter  it  entered  an  order  denyin^f  the 
original  motion  to  vacate  the  judgment  as  entered,  but  directmg  a 
modification  thereof  by  reducing  tine  amount  found  due  the  plaintiff 
from  the  sum  of  $625.75  to  the  sum  of  $478.10.  From  this  last  order 
the  plaintiff  appeals. 

The  appellant  contends  that  the  order  appealed  from  affects  his  sub- 
stantial rights,  and  is  unauthorized  under  section  723  of  the  Code  of 
Civil  Procedure.  As  the  case  now  stands,  the  findings  of  the  trial 
court  have  not  been  vacated  nor  modified.  They  find  that  the  defend- 
ant is  indebted  to  the  plaintiff  in  the  sum  of  $111  for  extra  work  and 
material,  in  addition  to  a  balance  due  on  the  original  contract,  amount- 
ing in  all  to  the  sum  of  $525.75.  As  the  judgment  must  conform  to 
the  findings,  it  would  be  dearlv  irregular  to  enter  a  judgment  for  an 
amount  greater  or  less  than  the  findings  prescribe.  The  trial  court, 
having  reopened  the  case  for  further  proof,  should  have  made  new 
findings,  if  it  were  so  justified,  and  should  have  directed  judgment  in 
accordance  therewith.  The  practice  it  adopted  has  led  to  a  situaticm 
in  which  the  findings  fix  cme  amount  of  recovery  and  the  modified 
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judgment  another.  This  result  is  entirely  irregular.  The  appellant, 
however,  does  not  appeal  from  that  portion  of  the  order  which  denies 
the  defendant's  motion  to  vacate  the  judgment  as  entered  originally. 
The  portion  of  the  order  not  appealed  frcxn  is,  however,  so  interccm- 
nected  with  the  provision  from  whidi  the  appeal  is  taken  that  both 
must  be  considered  together. 

The  order  should  be  reversed  entirely,  with  $10  costs  and  disburse- 
ments, but  with  leave  to  the  respondent  to  apply  to  the  trial  court  for 
appropriate  findings  on  the  case  as  reopened,  and  for  a  judgment  con- 
forming thereto.  All  concur. 


KRAUSB  V.  BOBERT  QAIR  CO. 
(Supreme  CJonrt,  Appellate  Division,  Second  Department  January  14^  1010.) 
ItuTXB  AND  Bibtaut  (|  2^) — iRJoaiis  TO  Skbtaht^Rolss  or  IhcFxonam 

— QUESnOR  VOB  Jtjsx. 

Whether  tbe  notice,  given  by  a  master,  that  fervents  riding  in  freight 
elevators  did  ao  at  their  own  risk,  was  In  force  at  the  time  of  Injury  to 
a  servant  while  riding  In  a  freight  elevator,  thereby  defeating  a  recovery, 
or  whether  there  was  an  acqniescoice  by  the  master  In  the  use  of  the 
freight  elevators  by  the  servanta,  anthorlxlng  a  lecov^,  heU,  under  the 
evidence,  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Master  and  Berrant,  Gent  Dls-  II 1068- 
1068;  Dec.  Dig.  |  288.*] 

Thomas,  J.,  dissenting 

Action  by  Frederick  Krause  against  the  Robert  Gair  Company. 
There  was  a  juc^ment  of  dismissal,  and  plaintiff's  exception  was  di- 
rected to  be  heard  at  the  first  instance  in  the  Appellate  Division.  Re- 
versed. 

Argued  before  WCXDDWARD,  JENKS.  BURR,  THOMAS,  and 
RICH.  JJ. 

Rufus  O.  Catlin,  for  plaintiff. 
G.  Glenn  Worden,  for  defendant 

JENKS,  J.  This  is  an  action  by  servant  a^inst  master  for  n^li- 
gence.  The  servant's  duty  required  him  to  go  out  fr(»n  one  of  the 
master's  shops  into  another.  Instead  of  descending  the  stairways  of 
the  first  worksh<^,  he  used  a  freight  lift  or  elevator  which  was  de- 
scending, loaded  with  wares  and  carrying  certain  other  employes.  The 
lift  fell,  and  the  plaintiff  was  injured.  The  servant  had  worked  for  the 
master  for  10  years,  had  left  that  service,  had  returned  to  it,  and  had 
worked  in  his  second  term  for  a  month.  It  appeared  that  notices  were 
put  up  near  the  freight  lifts  with  the  legend: 

"This  la  a  tt^gbt  elevator.  Sknploy€s  ride  at  their  own  risk. 

Occasionally  the  notices  would  fall  off  or  disappear,  but  the  plaintiff 
testified  that  he  did  not  understand  that  "the  rule  was  dianged"  thereby; 
There  is  evidence  that  such  a  notice  was  not  placed  near  this  particular 
freight  lift  during  the  second  term  of  the  plaintiff's  service.  'The  plain- 
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tift  was  dismissed,  upon  the  ground  that  he  had  notice  that,  if  he  used 
the  lift,  he  took  the  risk.  His  exception  was  directed  to  be  heard  at 
the  first  instance  in  this  court. 

We  think  that  the  exception  was  well  taken,  and  that  there  must  be 
a  new  trial.  There  was  testimony  that  when  the  plaintiff  worked  in 
his  first  term  he  and  the  other  employes  were  accustomed  to  use  the 
lift  daily.  There  was  also  testimony  that  some  of  the  employes  usu- 
ally made  use  of  the  lift  when  they  wished  to  go  up  or  to  go  down  in 
the  building  for  a  considerable  distance,  that  some  of  the  employes  rode 
in  the  lifts  every  day,  and  that  they  were  permitted  to  make  such  use 
of  them  by  the  man  in  charge  of  the  lifts.  The  plaintiff  testified  that 
during  his  first  term  of  service  the  president  of  the  defendant  told  him 
to  use  this  lift  on  more  than  one  occasion.  The  court  did  elicit  that 
this  instruction  was  given  to  the  plaintiff  when  he  was  on  the  sidewalk 
with  cases,  and  that  he  was  told  to  "hurry  up  and  get  those  cases  up." 
But  in  answer  to  the  court's  question,  "Q.  I  know,  but  did  he  tell  you 
to  get  on  the  elevator  in  preference  to  goit^  up  the  stairs?"  he  said, 
"Yes,  sir;  he  told  me  to  get  on."  This  statement  was  denied  by  the 
president  of  the  defendant;  and  the  defendant  offered  testimony  coun- 
ter to  that  as  to  the  uses  of  the  lift,  yet  part  of  the  testimony  as  to 
use  was  elicited  from  defendant's  own  witnesses. 

We  think  that  the  court  erred  in  dismissing  the  plaintiff  upon  the 
ground  stated,  inasmuch  as  there  was  a  question  for  the  jury  whether, 
in  view  of  the  evidence,  the  notice  was  in  full  force  at  the  time  of  the 
accident,  or  whether  there  was  an  acquiescence  by  the  master  in  such 
use  of  the  lift  as  was  made  of  it  by  the  plaintiff.  McNee  v.  Cobum, 
170  Mass.  283,  49  N.  E.  437;  Aken  v.  Bamet,  etc,  Co.,  118  App.  Div. 
463,  103  N.  Y.  Supp.  1078,  affirmed  192  N.  Y,  554,  85  N.  E.  1105 ; 
Labatt  on  Master  and  Servant,  232.  We  do  not  pass  upon  any  other 
question. 

PlalntlCTa  exceptions  sustained,  and  new  trial  granted,  costs  to  abide  the 
evoit  All  concur,  ocept  THOMAS,  J.,  wbo  dissents. 


MATNABD  v.  BOCHSeTEB  RT.  CO. 

(Supreme  Court,  Appellate  Division,  Fourth  D^rtment   January  12,  1910.) 

STHEKT  RaILBOADS  H  114*)— INJUBIBS  to  PEBSONB  oh  TBAOE— CONTBIBnTOBT 

Neolioencx — Evidence. 

In  an  action  by  one  who  after  passing  behind  a  standing  street  car 
was  stmck  by  a  car  on  the  other  track,  evidence  held  not  to  sustain  a 
finding  that  plaintiff  was  free  from  contributory  negligence. 

[KA.  Note.— For  other  cases,  see  Street  Railroads,  Dec.  Dig.  |  114.*] 

Erase,  J.,  dissenting. 

Appeal  from  Trial  Term,  Monroe  County. 

Action  by  Rachel  Maynard  against  the  Rochester  Railway  Company. 
From  a  judgment  for  plaintiff,  and  an  order .  denying  a  motion  for 
new  trial,  defendant  appeals.'  Reversed,  and  new  trial  ordered. 
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Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON.  JJ. 

Harris,  Havens,  Beach  &  Harris  and  W.  A.  Matson,  for  a^^IIant. 
Forsyth  Bros.,  for  respondent. 

WILLIAMS,  J.  The  judgment  and  order  should  be  reversed  and 
a  new  trial  granted,  with  costs  to  the  appellant  to  abide  event. 

The  action  is  to  recover  damages  for  personal  injuries  alleged  to 
have  resulted  from  defendant's  negligence.  The  plaintiff  left  one  of 
the  defendant's  cars  at  a  street  crossing,  passed  behind  that  car,  and 
was  struck  by  a  car  going  in  the  (^posite  direction,  as  she  attempted  to 
cross  in  front  of  it. 

The  only  questions  raised  upon  this  appeal  relate  to  plaintiff's  al- 
leged contributory  negligence.  The  defendant  claims  that  there  was 
no  evidence  for  the  jury  upon  that  question,  or,  at  least,  that  the 
verdict  was  contrary  to  and  against  the  weight  of  the  evidence.  The 
car  which  strudc  the  plaintiff  was  going  fast,  but  it  is  claimed  that  she 
could  have  seen,  and  must  have  seen,  the  car  appro^ii^,  and  should 
not  have  gone  in  front  of  it,  and  that,  when  she  did  so,  she  was  guilty 
of  negligence.  The  two  ladies  who  left  the  car  ahead  of  plaintiff  and 
passed  behind  that  car  and  across  in  front  of  the  approaching  car  saw 
the  latter  car  as  they  were  about  to  cross  in  front  of  it,  but  it  was  then 
far  enough  away  so  that  they  could  pass  over  safely,  and  they  were 
not  therefore  ne^igent  in  so  doing.  When  the  plaintiff,  however,  was 
about  to  go  upon  f^e  track,  the  car  was  very  near  her,  and  she  should 
not  have  attempted  to  cross  in  front  of  it.  This  is  the  ordinary  way 
to  consider  her  action,  but  she  insists,  upon  the  particular  evidence 
that  she  gave,  that  it  became  a  question  for  the  jury  whether  she  was 
negligent  so  as  to  preclude  her  from  recovering  a  verdict. 

The  court  in  leaving  this  question  to  the  jury  said: 

"It  was  the  duty  of  tills  defendant  when  a  car  was  passing  a  car  that 

had  stopped  tiiere  to  give  reasonable  notice,  and  have  Its  car  under  reason- 
able control.  The  plaintiff  bad  tbe  right  to  rely  that  such  woald  be  the 
ease,  but  she  did  not  hare  the  right  to  act  blindly  on  the  presumption  that 
Buch  would  be  the  case.  She  has  -been  before  you.  Her  hearing  Is  good,  for 
she  baa  been  examined  here  by  counsel,  and  there  la  no  question  of  defective 
eyeaight  here.  She  was  bound  to  use  for  her  own  protection  reasonably  all 
her  faculties,  for  she  was  bound  to  know  that  a  car  might  be  passing  along 
the  north  tradu  towards  the  west,  and  she  was  bound  to  be  reasonably 
careful  to  look  out  f6r  her  own  safety,  and  see  that  she  was  not  Injured  by 
any  such  car.  All  that  the  reasonable  use  of  her  ears  and  eyes  would  have 
told  her  In  law  she  Is  presumed  to  know.  A  person  may  not  come  Into 
conrt,  and,  when  the  evidence  shows  the  person  to  have  had  in  view  tbe  ob- 
ject, say  he  or  she  did  not  see  It,  because  they  are  bound  to  see  It  when  a 
reasonable  use  of  tbe  eyes  would  enable  them  to  see  It.  *  *  *  The  qoes- 
tlon  is:  Did  this  plaintiff  use  all  tbe  care  and  caution  that  ordinary  care 
and  prudence  directed  and  demanded  for  her  own  safety  In  passing  back  of 
the  car  from  wbldi  she  alighted,  and  getting  In  such  a  position  as  to  be 
hit?  How  tax  could  she  see  If  she  lotted  toward  the  approaching  car? 
That  depends  upon  the  point  from  which  she  looked,  because  the  angle  of 
vision  extended  la  proportion  as  she  advanced.   Did  she  have  oi^ortunlty 
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to  find  oat  by  the  reasonable  use  of  her  eyes  that  the  oar  waa  approaching 
In  time  to  prevent  the  tnjary?  If  she  did,  she  cannot  recover." 

It  appears  that  the  plaintiff  was  between  49  and  50  years  old,  a 
married  woman,  and  worked  at  packing  evaporated  fruits.  The  ac- 
cident took  place  in  broad  daylight,  in  the  morning,  as  she  was  on  her 
way  to  work.  Her  evidence,  in  brief,  is  that  in  goine  behind  the  car 
standing  still,  when  she  put  her  right  foot  on  the  last  rail  of  that 
track,  she  listened  and  heard  no  gong  or  car,  and  saw  no  car  coming. 
Then  she  took;  one  more  step,  put  her  left  foot  forward,  and  that 
brought  her  to  the  edge  of  the  car  that  was  standing  still.  She  did 
not  see  or  hear  any  car  then.  Then  she  leaned  out  beyond  the  edge 
of  the  car.  took  another  step  forward  with  her  ri^ht  foot,  and  was 
struck  by  the  side  of  the  ai^roaching  car.  She  did  not  see  the  car 
until  it  came  like  a  bullet  and  hit  her. 

It  appears  that  the  nearest  rails  of  the  two  tracks  were  5  feet 
lYz  inches  apart,  but  by  reason  of  the  overhang  of  the  cars  in  passing 
their  bodies  were  inches  apart  and  the  steps  20  inches  apart. 
When  the  plaintiff  was  just  at  the  edge  of  the  car  standing  still,  she 
had  21^  inches  in  which  to  put  out  her  head  and  look  toward  the 
approaching  car.  She  claims  she  did  lean  forward  and  look,  but  ad- 
mits that  she  did  not  stop,  as  she  locked,  but  stepped  right  along  to- 
wards the  approaching  car  until  she  was  struck.  Of  course,  looking 
would  do  no  good,  unless  she  kept  back  so  as  to  avoid  the  car,  if 
it  was  coming.  This  she  did  not  do,  and  her  failure  to  do  so  caused 
the  accident. 

Counsel  for  plaintiff  suggested  in  a  request  made  to  the  court  to 
charge  that  when,  plaintiff  leaned  forward  before  taking  the  last  step, 
it  became  necessary,  in  order  to  balance  herself,  to  take  the  last  step. 
That  seems  to  have  been  the  mere  assumption  of  counsel.  I  do  not 
find  that  the  plaintiff  so  testified.  This  whole  evidence  as  to  taking 
steps  with  the  one  foot  and  the  other,  and  what  the  plaintiff  did  on 
taking  each  forward  step,  seems  rather  incredible,  and  an  afterthought 
with  the  trial  in  view.  But,  taking  plaintiff's  evidence  as  she  gave  it, 
our  judgment  is  that  she  was  not  shown  to  be  free  frcHn  contributory 
negligence.  Reed  v.  Met.  St.  Ry.  Company,  180  N.  Y.  315,  73  N.  E. 
41,  was  a  case  very  simular  to  this  one.  In  that  case  the  plaintiff  tes- 
tified, after  he  passed  by  the  edge  of  the  standing  car,  he  did  not  i<xk 
towards  the  approaching  car,  but  he  had  looked  and  listened  before 
that  time.  The  court  there  said : 

"A  person  passing  behind  the  rear  of  a  car  and  stepping  onto  a  track  where 
a  car  may  be  af^roadilng  from  the  opposite  direction  Is  bound  to  satisfy 
himself  that  the  way  Is  clear.  It  la  apparent  that  the  slightest  caution  on 
the  part  of  this  lAalntlff  would  have  advised  him  of  the  presence  of  the  ap- 
proaching car  and  avoided  this  accident." 

This  language  (quoted  is  quite  applicable  to  the  case  we  are  here 
reviewing.  There  is  too  much  refining  in  the  argument  of  counsel  for 
plaintiff.  Apparently  upon  leaving  the  tracks  the  plaintiff  walked 
right  along  without  stopping  before  she  went  in  front  of  the  approach- 
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ing  car  to  ascertain  whether  a  car  was  coming  or  not.  She  could  have 
avoided  the  accident  by  the  slightest  care  in  that  respect. 

There  had  better  be  a  new  trial.  The  verdict  is  a  large  one,  and  the 
right  to  recover  not  sufficiently  well  established. 

JudgmeDt  and  order  reveraed  and  nam  trUl  ordered,  witli  costs  to  ^i- 
pellant  to  abide  tbe  event  All  concur,  ezcegpt  KRU8B,  J.,  wbo  dissents  and 

rotes  for  affirmance. 

KRUSE,  J.  (dissenting).  I  think  it  cannot  be  said  as  a  matter  of 
law  that  the  plaintiff  was  guilty  of  contributory  negligence  in  not 
avoiding  the  car  which  strudc  her.  This  is  not  a  case  where  the  in- 
jured person  failed  to  look.  She  lodced  twice — the  first  time  just  be- 
fore she  passed  the  end  of  the  standii^  car  from  which  she  alighted. 
The  corner  of  the  car  obstructed  her  view  to  some  extent,  and  the 
approaching  car  had  not  then  ccHne  within  the  line  of  her  vision.  She 
took  another  step  forward,  leaning  ahead  as  she  expresses  it,  and  then 
it  was  that  she  saw  the  fast  approaching  car  coming  toward  her,  as 
she  says,  "like  a  bullet."  She  was  behind  two  other  ladies  who  had 
left  the  car  ahead  of  her.  They  succeeded  in  getting  across.  While 
the  distance  between  the  nearest  rails  of  the  two  tracks  was  fi  feet  1^ 
inches,  the  actual  space  between  the  cars  when  passing  each  other  was 
21 inches,  and  between  the  steps  but  20  inches.  If  the  car  was  going 
as  fast  as  the  evidence  upcn  the  part  of  the  plaintiff  shows  it  was 
going,  it  was  gross  negligence  upon  the  part  of  the  motorman  to  ap- 
proach the  crossing  and  run  his  car  as  fast  as  he  did  past  the  other 
car,  which  was  unloading  at  the  cross-walk  and  from  which  the  plain- 
tiff had  alighted.  While  she  was  required  to  use  her  senses  of  sight 
and  hearing,  she  had  a  right  to  take  into  account  the  fact  that  the 
standing  car  was  unloading  passengers,  and  at  a  street  intersection, 
where  drivers  are  required  to  have  their  cars  under  control.  I  think 
it  should  not  be  held  as  a  matter  of  law  that  after  having  passed 
around  the  rear  of  the  car  cm  her  way  to  the  sidewalk,  and  havings 
looked,  as  has  been  stated,  she  was  guilty  of  negligence  in  taking  a 
step  forward  toward  the  track  upcm  which  the  moving  car  was  ap- 
proaching, and  in  not  being  able  to  step  back  far  enough  away  from 
the  car  to  avoid  it  striking  her. 

It  is  entirely  probable  that  she  became  confused  upon  seeing  the 
rapidly  movii^  car  approaching,  and  did  not  use  as  good  judgment 
as  she  otherwise  would  in  stepping  bade  and  avcnding  the  car.  But, 
if  it  was  a  mere  error  of  judgment  upon  her  part,  aira  she  used  such 
care  as  a  reas<mably  careful  and  prudent  person  would  have  used  un- 
der such  circumstances,  she  is  not  to  be  charged  with  negligence. 
I  think,  under  all  the  circumstances,  the  question  of  her  negligence 
was  one  of  fact,  and  was  properly  submitted  to  the  jury. 

I  think  the  judgment  and  order  should  be  affirmed. 
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PIDOFLS  ex  k3.  GORDON  t.  SUPSBINTKNDIINT  OF  HABT8  ISLAND 

RBTOBMATOBT. 

(Stiprane  Court,  Spedal  Term,  Kings  Ooan^.    Junaxy  6»  1910.) 

OuuiNAL  Iiiw  (i  258*)— AnraoBiTT  fob  Detentidit. 

The  commitment  itatli^  that  relator  in  habeas  corpna  was  charged 
with  pnahlng  and  Jostling  pedestrians  for  the  purpose  of  plying  his  vo- 
cation of  pickpocketing,  and  that  he  was  convicted  of  such  offense,  does 
not  show  a  conrlction  of  disorderly  conduct  tending  to  a  breach  of  the- 
peace,  as  defined  by  Oonaolldatlon  Act  (Laws  188%  c  410),  |  1408,  for 
which  a  magistrate  may,  under  Oreater  New  Torfc  Oharto-  (Laws  1901» 
e.  466),  i  6^  make  a  commitment;  sncb  acts  not  being  expressly  de> 
dared  by  the  act  to  constitute  snch  offense,  and  it  being  at  least  neces- 
aary  that  It  ap[>ear  the  magistrate  adjac^ed  that  the  acts  with  which  re- 
lator was  charged  tended  to  a  breadi  of  the  peace. 

[EM.  Note. — For  other  cases,  see  Criminal  Law,  Dec.  Dig.  |  259.*] 

Habeas  corpus  on  the  relation  of  Benjamin  Gordon  against  the  Su- 
perintendent of  Harts  Island  Reformatory.  Writ  sustained,  and  rela- 
tor discharged. 

Reilly»  Milligati  &  Becker,  for  relator. 

William  Travers  Jerome,  Dist  Atty.  (Alexander  A.  Mayper,  of 
counsel),  for  defendant. 

BIvACKMAR,  J.  The  defendant  returns  that  the  relator  is  held  un- 
der a  commitment  by  a  police  magistrate  for  three  years  unless  sooner 
discharged  or  paroled  as  provided  in  section  698  of  the  charter.  The 
original  commitment  and  a  deposition  by  a  police  officer  but  without 
other  evidence  is  also  returned.  As  the  commitment  is  written  on  a 
printed  blank  with  alternative  clauses  arranged  so  that  it  may  be  ren- 
dered certain  by  striking  out  one  of  the  two  alternatives,  and  as  none 
are  stricken  out,  it  cannot  be  learned  whether  the  relator  rwas  brought 
or  voluntarily  came  before  the  magistrate,  whether  he  was  charged  by 
information  under  oath  or  upon  his  own  confession,  or  whether  he 
pleaded  guilty  or  was  tried  and  convicted.  But  assuming  that  this  un- 
certainty does  not  render  the  commitment  fatally  defective,  the  ques- 
tion is  whether  it  shows  that  the  magistrate  acted  within  his  jurisdic- 
tion. If  he  did,  the  writ  must  be  dismissed. 

If  the  commitment  shows  that  the  relator  was  convicted  of  disor- 
derly conduct  tending  to  a  breadi  of  the  peace,  it  warranted  a  commit- 
ment under  section  698  of  the  charter.  Matter  of  Jacobs,  67  Misc.  Rep. 
655,  109  N.  Y.  Supp.  1068.  The  case  of  People  ex  rel.  Frank  v.  Da- 
vis, 80  App.  Div.  448,  80  N.  Y.  Supp.  872,  does  not  apply,  for  the  de- 
cision there  was  that  a  conviction  under  section  1458  of  the  consolida- 
tion act  does  not  warrant  a  commitment  under  section  146  of  the  state 
charities  law  (Laws  1896.  c.  646)  and  the  provisions  of  the  state  char- 
ities law  prescribing  the  offenses  under  which  commitments  under  that 
law  may  be  made  differ  from  the  provisions  of  section  698  of  the  char- 
ter. A  police  magistrate  has  no  jurisdiction  to  convict  for  a  misde- 
meanor, but  may  for  the  minor  offenses  defined  in  section  1468  of  the* 
ccmselidation  act,  and  even  if  the  facts  found  would  have  warranted 
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the  conviction  for  a  crime  under  section  720  of  the  penal  law  (Consol. 
tAVfs,  c.  40),  yet,  if  they  are  also  sufficient  to  show  an  ofFense  under 
section  1458,  the  magistrate  has  jurisdiction.  Pe<^le  ex  rel.  Smith  v. 
Van  De  Carr,  86  App.  Div.  9,  83 'N.  Y.  Supp.  245. 

The  commitment  states  that  the  relator  was  charged  with  "pushing 
and  jostling  passing  pedestrians  for  the  purpose  of  plying  his  vocation 
of  pickpocketing,"  and  that  he  was  convicted  of  such  offense.  It  is 
suggested  by  the  district  attorney  that  that  is  a  statement  of  a  convic- 
tion for  disorderly  conduct  tending  to  a  breadi  of  the  peace,  as  defined 
in  the  said  section  1458  of  the  consolidation  act.  The  definition  refer- 
red to  is  contained  in  subdivision  3  of  that  section,  which  is  as  follows: 

"Every  person  who  shall  use  aoy  threatening,  abusive  or  Inaulting  he- 
havlar  with  Intent  to  proroke  a  breach  of  the  peace  or  whereby  a  breach 
of  the  peace  may  be  occasioned"  shall  "be  de«ued  guUty  of  disorderly  con* 
dnct  which  tends  to  a  breach  of  the  peace." 

The  ^davit  of  the  police  ofiicer  which  may  be  the  diarge  or  infor- 
mation is  as  follows: 

"Using  Indecent  and  threatening  and  behavior"  (sic)  "Disturbing  the  peace ; 
and  did  then  and  there  push  and  Jostle  women  and  girls  who  passed  on  and 
along  the  said  street  for  the  purpose  of  plying  their  vocation  as  pldspodte^ 
each  of  said  defendants  being  a  pickpocket  They  thereby  caused  annt^anee 
to  the  persons  they  pushed  and  Jostled." 

Does  the  information  state  a  charge,  or  does  the  commitment  state 
an  offense  as  defined  by  the  language  of  section  1158  above  quot«l? 
I  think  not.  Both  an  information  and  commitment  should  plainly  state 
the  crime  with  which  the  prisoner  is  charged  or  convicted.  People  ex 
rel.  Allen  v.  Hagan,  170  N.  Y.  48,  62  N.  E.  1086.  No  one  by  reading 
the  statement  of  the  offense  in  the  commitment,  unaided  by  the  sugges- 
tion of  the  district  attorney,  would  recognize  the  offense  called  "dis- 
orderly conduct  tending  to  produce  a  brrach  of  the  peace."  It  is  true 
that  the  facts  so  stated  might  be  admissible  in  evidence  as  tending' to 
show,  although  not  alone  proof  of,  that  offense ;  Imt  a  statement  tliat 
the  magistrate  had  found  that  these  facts  were  established  is  not  equiv- 
alent to  adjudging  that  the  relator  was  guilty  of  the  offense  defined  in 
said  section  1458.  "Pulling  and  jostling'*  in  an  attempt  to  commit  lar- 
ceny is  not  "threatening,  abusive  or  insulting  behavior."  This  implies 
an  intent  to  arouse  anger  or  resentment  and  so  to  provoke  a  breach  of 
the  peace.  Neither  does  the  information  distinctly  charge  the  offense. 
It  reads  more  like  a  charge  of  disorderly  conduct  defined  in  section  720 
of  the  penal  law  which  is  a  misdemeanor.  People  ex  rd.  Clark  v.  Keep- 
er, 176  N.  Y.  465,  68  N.  E.  884.  The  case  of  People  v.  Mansi,  129  App. 
Div.  386,  113  N.  Y.  Supp.  866,  is  cited  to  establish  the  proposition  that 
under  section  1459  of  the  consolidation  act  any  act  which  in  the  opinion 
of  the  magi.strate  tends  to  a  breach  of  the  peace  will  warrant  a  convic- 
tion, and  that  the  definition  of  such  offense  in  section  1458  is  not  exclu- 
sive. If  both  this  case  and  Matter  of  Jacobs,  57  Misc.  Rep.  655,  109 
N.  Y.  Supp.  1068,  be  strictly.followed  to  the  end,  we  reach  tne  proposi- 
tion that  a  magistrate  may  convict  and  incarcerate  for  three  years  suiy 
pers<m  who  has  committed  any  acts  which  in  the  opinion  of  the  magis- 
trate tend  to  a  breach  of  the  peace.   It  seems  to  me  that  Ae  fundamental 
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principle  of  our  law  is  that  only  those  acts  are  crimes  whidi  are  made 
so  by  statute.  If  the  decision  of  the  magistrate-  was  followed  only  by 
holdmg  the  defendant  with  sureties  to  keep  the  peace,  such  a  definition 
of  his  powers  might  be  permissible ;  but,  where  imprisonment  for  three 
years  can  follow,  it  seems  to  me  that  we  must  either  abandon  the  rule 
that  he  may  be  convicted  for  undefined  acts  tending  to  a  breach  of  the 
peace,  or  the.  rule'  that  his  conviction  may  be  followed  by  three  years' 
imprisonment.  It  is  sufficient  for  the  purpose  of  this  proceeding  to  say 
that  it  nowhere  appears  that  the  acts  with  whidi  the  relator  was  charg- 
ed were  adjudged  by  the  magistrate  to  tend  to  a  breach  of  the  peace. 

I  therefore  cannot  find  that  the  relator  has  been  convicted  of  any 
ofifense  which  justifies  commitment  under  section  698  of  the  charter. 
In  other  words,  the  return  docs  not  show  a  commitment  within  the  ju- 
risdiction of  the  magistrate. 

Writ  sustained,  and  the  relator  dischai^d. 


NICHOLSON  T.  HARRISON. 
(Supreme  Coort,  Appellate  Term.   January  27,  lOlD.) 

1.  Bbokebs  (I  63*)— Acnoir  roB  Sebvices— Su.b— Pbocubino  Caubb. 

A  real  estate  broker  cannot  recover  conmdssloDB,  unless  be  was  tbe  ac- 
tual procnrlng  cause  of  the  sole. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent  Dig.  i  74;  Dec.  Dig. 
I  53.*) 

2.  Bbokebs  (|  86*)— Commissions— Pbocubino  Catibe  of  Sale— Evidence. 

In  an  action  for  broker's  services,  evidence  held  Insufflclent  to  Bustain 
a  verdict  that  plaintiff  was  the  procuring  cause  of  the  sale. 

[Bd.  Note. — For  other  cases,  see  Brokers,  Cent.  Dig.  {S  116 — 117;  Dec. 
Dig.  S  88  •] 

DaytoD,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District. 

Action  by  Louis  Nicholson  against  Edward  J.  Harrison.  From  a 
Municipal  Court  judgment  for  plaintiff,  defendant  appeals.  Reversed, 
and  new  trial  ordered. 

Argued  before  GIEGERICH,  DAYTON,  and  LEHMAN,  JJ. 

N.  J.  O'Connell,  for  appellant 
Jacob  Friedman,  for  respondent. 

LEHMAN,  J.  The  defendant  owned  some  property  in  New  Jersey, 
which  he  wished  to  sell  or  exchange.  He  employed  the  plaintiff  as 
real  estate  broker  to  procure  a  purrfiaser  for  this  property.  There  is 
no  claim  that  the  plaintiff  was  the  sole  broker  emplc^ed  by  defendant. 
While  the  phuntiff's  employment  was  still  continuing,  he  suggested  to 
a  man  named  Scoville  that  he  might  arrange  an  exchange  of  some 
property  owned  by  Scoville's  wife  for  defendant's  property.  Scoville 

•For  oUiar  cmm  m*  Mini  toplo  *  |  mncBn  In  Deo.  *  Jbn.  JUgg,  1907  to  dat^  %  Rep'r  tudexM 
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consented  diat  n^;otiations  be  opened,  and  I  think  there  is  sufficient 
evidence  in  the  case  to  sustain  a  finding  that  Scoville  had  authoritjr 
{rom  his  wife  to  open  such  negotiations  in  her  behalf.  Thereupon  the 
plaintiff  wrote  three  letters  to  the  defendant,  asking  him  to  consider 
an  exchange  of  the  two  properties,  but  never  called  on  the  defendant. 
The  defendant  answered  none  of  these  letters,  and  denies  receiving 
them.  Subsequently  Scoville  told  plaintiff  that  other  brokers  were 
negotiating  with  his  wife  to  effect  the  exchange,  and  that  he  felt  dis- 
inclined under  such  circumstances  to  have  an^  dealings  with  the  de- 
fendant. Plaintiff  told  Scoville  to  continue  his  investigations,  and  if 
a  sale  resulted  his  own  claim  for  commissions  would  be  legally  valid. 
Scoville's  wife  and  stepson,  who  is  a  real  estate  broker,  examined  die 
property  at  his  instigation,  and  on  January  T'th  Mrs.  Scoville  signed  a 
contract  for  the  exchange,  in  whicli  the  stepson  was  recognized  as 
Mrs.  Scoville's  brdcer  and  one  Hazlett  was  recognized  as  the  defend- 
ant's broker. 

The  plaintiff  claims  that  he  was  the  procuring  cause  of  this  sale. 
At  the  trial  Hazlett  testified  that  he  answered  an  advertisement  in  the 
Telegram  which  offered  Mrs.  Scoville's  house  for  sale,  that  Mrs.  Sco- 
ville's stepson  then  called  on  him  in  answer  to  his  letter,  that  he  sent 
them  to  die  country  to  look  at  defendant's  house,  and  that  he  and  the 
stepson  arranged  the  details  of  the  sale.  Defendant  denies  that  plain- 
tiff ever  offered  the  exchange  to  him,  and  claims  that  Hazlett  was  the 
broker  employed  by  him  in  good  faith,  and  that  Mrs.  Scoville  stated 
that  she  was  sent  to  him  by  Hazlett.  It  is  conceded  that,  after  plain- 
tiff found  out  that  Hazlett  was  acting  as  broker,  he  never  notified 
defendant  of  any  claim  that  he  was  the  procuring  cause.  I  do  not  sec 
how,  under  the  circumstances,  the  plaintiff  has  shown  a  cause  of  ac- 
tion. Conceding  that  Scoville  had  sufficient  general  authority  to  rep- 
resent his  wife  in  authorizing  the  plaintiff  to  endeavor  to  arrange  a 
sale,  it  was  his  wife,  and  not  he,  who  made  the  contract  of  sale.  ITie 
plaintiff  apparently  never  saw  the  wife,  never  arranged  a  single  term 
of  the  contract,  and  never  brought  the  parties  together.  There  is  not 
the  slightest  evidence  that  the  defendant  was  acting  in  bad  faith,  and 
chang^  brokers  in  order  to  deprive  the  plaintiff  of  his  commission. 
There  is  not  the  slightest  evidence  that  Scoville  himself  had  anythii^ 
to  do  with  the  sale,  or  that  he  in  the  slightest  degree  influenced  his 
wife,  except  that  he  says  that  she  visited  the  property  at  his  instiga- 
tion. The  plaintiff  must  show  that  he  was  the  actual  procuring  cause 
of  the  sale.  "He  may  have  planted  the  very  seeds  from  which  others 
reap  the  harvest,"  but  that  gfives  him  no  claim,  imless  he  actually  was 
the  instrument  by  which  the  sale  was  made.  Sibbald  v.  Bethlehem 
Iron  Co.,  83  N.  Y.  378,  383,  38  Am.  Rep.  441. 

I  think  that  upon  a  careful  reading  of  the  record  the  conclusion  is 
irresistible  that  Mrs.  Scoville  made  the  exchange,  not  through  her 
husband,  but  through  her  son,  and  that  her  son  made  the  contract, 
not  through  the  plaintiff's  efforts,  but  through  Hazlett's.  A  verdict 
of  the  jury  should  not  rest  on  mere  speculation,  but  upon  logical  in- 
ferences that  may  be  drawn  from  the  evidence.  Unless  the  plaintiff 
presents  evidence  sufficient  to  show  that  his  conversations  with  Mrs. 
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Scoville's  husband  were  the  direct  producing  cause  of  Mrs.  Scoville's 
making  the  exchange,  his  complaint  should  be  dismissed. 

Judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event  ^ 

GIEGERICH,  J.,  concurs.  DAYTON,  J.,  dissents. 


OEHLHOF  T.  SOLOMON  et  al. 

(Supreme  Court,  A[q»ellate  Term.  January  21,  1010.) 

D1SI11S8AL  AND  NoKSurr  (|  60*)— Wart  or  PBoaBCtmoi*. 

Where  plaintiff,  wlUiout  Bhowlug  any  excuse,  failed  to  prosecute  a  suit 
for  false  represeutatiomi  of  defendant  for  seven  years,  daring  which  time 
d^tondant  died,  a  dlsmlaaal  of  the  action  was  warranted,  although  It  had 
been  lAaced  on  the  general  calendar  and  marked  **BeBerved  generally." 

[Ed.  Note.— For  other  caseo^  aee  Dlamlsaal  and  Nonsnlt;  Cent  Dig.  K 
140-152;  Dec.  Dig.  |  60.*] 

Appeal  from  City  Court  of  New  York,  Special  Term. 
Action  by  Erhardt  Oehlhof  against  Herman  Solomon  and  another. 
From  orders  in  favor  of  defendants,  plaintiff  appeals.  Affirmed. 
Argued  before  GIEGERICH,  DAYTON,  and  LEHMAN,  JJ. 

Bennet  &  Silverman  (William  S.  Bennet,  of  counsel),  for  appellant. 
Louis  Lowenstein,  for  respondents. 

GIEGERICH,  J.  The  action  was  commenced  in  October,  1898, 
and  was  tried  on  May  22,  1900,  resulting  in  a  verdict  for  the  plaintiff, 
which  judgment,  after  appeal  to  the  Appellate  Term,  and  ultimately 
to  the  Appellate  Division  upon  leave  given,  was  reversed  in  June, 
1902.  73  App.  Div.  829,  76  N.  Y.  Supp.  716.  Thereafter,  upon  motion 
of  the  plaintiff,  the  case  was  placed  on  the  general  calendar  on  the  28th 
day  of  November,  1902,  and  subsequently,  but  how  long  afterward, 
or  upon  whose  motion,  or  at  whose  request,  or  to  subserve  whose  con- 
venience, does  not  appear,  it  was  marked  "Reserved  generally."  On 
the  19th  day  of  January,  1906,  the  defendant  Herman  Solomon  died. 
On  the  19th  day  of  April,  1909,  the  plaintiff  made  this  motion  to  re- 
store the  cause  to  the  next  Friday  calendar,  which  motion  was  ad- 
journed by  consent  until  May  6^  1909,  at  which  time  the  defendants, 
an  order  to  show  cause,  brought  on  a  motion  to  dismiss  the  action 
for  unreasonable  neglect  to  proceed  with  the  same.  Both  motions 
came  on  to  be  heard  together,  and  the  motion  to  restore  was  denied, 
and  the  motion  to  dismiss  was  granted,  and  from  such  orders  the 
present  appeal  has  been  taken. 

It  further  appears  from  the  papers  without  omtradiction  that  upon 
the  former  trial  of  the  action  it  was  claimed  that  the  false  representa- 
tions upon  which  the  plaintiff  sought  to  recover  were  all  made  by  the 
defendant  Herman  Solomon,  who  is  now  dead.  It  is  further  stated 
without  contradiction  that'  it  appeared  upon  the  former  trial  and  from 
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the  facts  herein  that  all  the  transactions  were  had  between  the  plain- 
tiff and  the  deceased  defendant,  Herman  Solomon,   The  appellant  re- 
lies upon  the  case  of  Clare  v.  Crittenden,  58  Hun,  604, 11  N.  Y.  Supp. 
519,  as  establishing  the  rule  that,  where  a  case  is  reserved  generally, 
it  cannot  be  dismissed  for  failure  to  prosecute.   An  examination  of 
^  the  report  of  that  case,  which  was  decided  by  the  General  Term  in 
'this  department  in  1890,  shows  that  no  such  rule  is  laid  down.  There 
it  appeared  that  a  counterclaim  had  been  set  up,  to  which  a  reply  had 
been  served,  and  it  further  appeared  that  the  opposing  affidavit  stated 
that  the  cause  was  reserved  for  the  ccmvenience  of  both  parties.  Fur- 
thermore, it  did  not  appear  in  that  case  that  any  hardship  would  be 
imposed  upon  the  defendants  by  allowing  the  case  to  be  brought  on 
-  for  trial.   The  facts  in  that  case  and  in  Uie  present  case  are  so  mani- 
festly different  that  no  comment  is  necessary. 

No  excuse  whatever  is  shown  why  the  plaintiff  should  have  delayed 
all  these  years,  and  until  the  death  of  the  defendant  with  whom  the 
transacti(xis  in  suit  were  claimed  to  have  been  had,  and  upon  whose 
testimony  the  defense  would  have  to  rest 

The  orders  are  therefore  affirmed,  with  $10  costs  and  disbursements. 
All  concur. 


GENBYA-SDNEOA  BLBCIBIO  CO.  T.  EOONOIUO  POWBB  ft  CONST. 

GO.  et  aL 

(Supreme  Ciourt,  Appelfate  DItIbIod,  Fonrtti  Department  JannarT  12,  1910.) 

InjuNcxioN  (I  114*)— Unauthokieed  Exsboisi  ov  Cobpobats  Powkb— Pant 

Entitlbd  to  question. 

A  corporation  authorized  by  lt>  ciharter  to  mptiHj  a  with  tieetrle 
lighttng  and  power  under  a  franchise  which  Is  not  excInslTe  may  not  en- 
join an  Illegally  constituted  corporation  from  furnishing  In  competition 
with  It  electric  lighting  and  power  to  the  city,  where  the  act  of  the  latter 
corporation  does  not  Interfere  with  the  physical  properties  of  the  former 
and  does  not  as  against  it  couBtltute  a  public  nuisance ;  but  the  Attorney 
General  should  In  the  first  instance  be  asked  to  take  proceedings  to  pre- 
vent the  latter  from  exercising  corporate  rights  In  violation  of  law. 

[Ed.  Note.— For  other  cases,  see  Injunction,  Cent  Dig.  |  206;  Dec  Dig. 

Appeal  from  Special  Term,  Ontario  County. 

Action  by  the  Geneva-Seneca  Electric  Company  against  the  Eco- 
nomic Power  &  Construction  Company  and  another.  From  an  inter- 
locutory judgment  sustaining  the  demurrer  of  each  of  the  defendants, 
interposed  to  the  complaint  on  the  ground  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  with  separate  bills  of  cost  to 
each,  plaintiff  appeals.  Affirmed. 

The  action  was  commenced  on  the  16th  day  of  April,  1908,  to  re- 
strain the  defendant  Economic  Power  &  Construction  Company  from 
furnishing  or  distributing  electric  current  for  lighting  and  power  pur- 
poses to  the  city  of  Geneva  or  to  its  inhabitants,  and  to  restrain  the 
defendant  city  from  in  any  manner  aiding  or  affording  to  the  Power 
Company  facilities  such  as  to  permit  it  to  use  its  streets,  avenues,  con- 
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duits,  etc,  in  furnishing  such  electric  current  to  said  city  or  its  in- 
habitants. 

Argued  before  McLENNAN,  P.  J.  and  SPRING.  WILLIAMS, 
KRUSE.  and  ROBSON.  JJ. 

Lansing  G.  Hoskins  (Lewis  E.  Carr,  of  counsel),  for  appellant. 

Bissell  &  Riley  (Simon  Fleischman,  of  counsel),  for  respondent  Eco- 
nomic Power  &  Construction  Co. 

W.  Smith  O'Brien  (Simon  Fleischman,  of  counsel),  for  respond- 
ent City  of  Geneva. 

McLENNAN,  P.  J.  The  allegations  of  the  complaint,  construed 
most  broadly,  are  to  the  effect  that  the  plaintiff  is  a  corporation,  cre- 
ated and  existing  under  and  pursuant  to  the  laws  of  tiie  state  of  New 
York,  for  the  purpose,  among  others,  of  supplying  to  the  defendant 
city  and  its  inhabitants  electricity  for  lighting  and  power  purposes; 
that,  pursuant  to  the  provisions  of  its  charter,  it  or  its  predecessor 
corporation  erected  a  large  plant  in  said  city,  expending  therefor  a 
lai^  amount  of  money,  to  enable  it  to  carry  out  the  purposes  of  its 
incorporation;  that  it  obtained  permission  from  the  city  of  Geneva 
to  occupy  its  streets  with  its  poles  and  wires,  and  to  occupy  with  its 
wires  conduits  in  certain  of  said  streets  which  are  owned  by  the  city ; 
and  that  under  such  permission  or  franchise  from  the  city  it  for  a 
long  number  of  years  has  been  supplying  such  city  and  its  inhabitants 
with  electrical  light  and  power.  It  is  not  alleged  or  claimed  that  the 
plaintiff  has  an  exclusive  franchise  to  so  furnish  electrical  lighting  and 
power  to  such  city  or  its  inhabitants. 

It  is  further  alleged,  in  substance,  that  the  defendant  Power  Com- 
pany is  not  in  fact  a  le^l  or  valid  corporation;  that  the  act  (Laws 
1893,  p.  949,  c.  459)  which  authorized  its  incorporation  is  violative  of 
section  16  of  article  3  of  the  Constitution,  and  which  was  so  held  to 
be  by  the  Court  of  Appeals  in  the  case  of  Economic  Power  &  Con- 
struction Company  v.  City  of  Buffalo,  195  N.  Y.  286,  88  N.  E.  389. 
It  was  in  that  case  held  that  the  act  which  created  the  defendant  Pow- 
er Company  was  a  private  bill,  within  the  meaning  of  article  3,  §  16, 
of  the  state  Constitution,  and  that  the  grants  of  special  franchises  in 
section  6  and  all  of  section  6  of  the  act  were  not  within  the  subject 
expressed  in  its  title  and  were  void.  It  is  also  urged  that  such  act  is 
invalid  because  violative  of  section  18  of  article  3  of  the  Constitution, 
and  that  such  invalidity,  taken  in  connection  with  the  provisions  which 
have  been  expressly  declared  invalid  by  the  Court  of  Appeals,  renders 
the  whole  act  void,  and  so  as  to  make  any  corporation  purporting  to 
exist  thereunder  a  nullity. 

It  is  claimed  that  by  reason  of  the  matters  alleged,  and  to  which  at- 
tention has  been  called,  the  defendant  Economic  Power  &  Construc- 
tion Company  has  no  legal  corporate  existence,  and  it  is  alleged  that 
notwithstanding  it  is  seekin|f  to  engage  in  the  business  of  supplying 
the  city  of  Geneva  and  its  inhabitants  with  electric  light  and  power, 
and  that  the  city  of  Geneva  is  aidinp^  and  abetting  such  Power  Com- 
pany in  so  doing,  in  that  it  is  permitting  such  alleged  corporation  to 
use  its  streets,  avenues,  conduits,  etc.,  for  the  purpose  of  cariying  on 
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its  business.  It  is  also  allied  that  the  defendant  Power  Company 
is  not  authorized  to  conduct  and  carry  on  such  business,  because  it 
has  failed  to  obtain  a  franchise  so  to  do  frcxn  the  municipality  or  the 
consent  of  the  Public  Service  Commission,  neither  of  which,  it  is  al- 
leged, the  Power  Company  intends  to  obtain. 

It  is  further  alleged  that  the  purposes  and  plans  of  the  Power  Com- 
pany, if  carried  out,  will  cause  irreparable  injury  to  the  property  and 
rights  of  the  plainitff,  in  that  it  will  secure  many  of  the  customers  of 
the  plaintiff,  reduce  its  income,  and  impair  its  earning  capacity.  It  is 
not  alleged  or  claimed  that  the  action  of  the  Power  Company  or  of  the 
city  in  the  premises  in  any  way  interferes  with  the  physical  property 
of  the  plaintiff  or  of  its  use,  the  plaintiff  standing  upon  the  broad  prc^ 
osition  that  the  Economic  Power  &  Construction  Company  is  to  install 
a  plant  which  will  be  a  competitor  of  the  plaintiff,  and  that  such  com- 
peting corporation  has  no  legal  corporate  existence,  and  is,  therefore, 
not  entitled  to  so  compete. 

The  court  below  sustained  the  demurrer  on  the  ground  that  all  the 
allegations  of  the  complaint,  construed  most  favorably  to  the  plain- 
tiff, did  not  establish  a  cause  of  action  in  this  case.  It  may  be  idle  to 
discuss  the  proposition  that,  if  the  plaintiff's  rights  were  invaded,  there 
are  several  means  which  it  might  adopt  to  prevent  such  invasion,  pro- 
viding the  allegations  of  the  complaint  are  true.  It  could  have  applied 
to  the  Attorney  General  to  bring  an  action  to  prevent  the  exercise  of 
the  alleged  corporate  powers  of  the  defendant  company,  which  had 
no  right  under  the  law  to  exercise  such  powers.  Undoubtedly  the 
plaintiff,  or  any  one  else,  as  a  taxpayer,  a)uld  have  brought  an  action 
which  would  have  terminated  in  a  judgment  restrainii^  the  defend- 
ant company  from  continuing  its  work,  if  the  allegations  of  the  com- 
plaint were  supported  by  proper  evidence.  So.  if  we  assume,  as  con- 
tended by  appellant,  that  the  consent  of  the  Public  Service  Commis- 
sion is  necessary  in  order  to  enable  the  defendant  Power  Con:q)any  to 
do  business,  it  has  nowhere  been  alleged  that  the  action  of  sudi  com- 
mission in  the  premises  has  been  asked  for  by  the  plaintiff. 

In  this  case,  so  far  as  I  am  able  to  understand  the  facts,  the  propo- 
sition is  this :  A  corporation  legally  constituted  is  serving  a  city  and 
its  inhabitants  with  electrical  lighting  and  power,  having  no  exclusive 
franchise.  It  is  conducting  a  profitable  business.  Another  alleged  cor- 
poration, which  we  assume  has  no  corporate  rights,  assumes  with  the 
consent  of  the  city  to  engage  in  the  same  business.  Can  such  first 
corporation  complain  because  the  acts  of  the  other,  although  in  viola- 
tion of  law,  may  tend  to  decrease  its  revenue  or  earning  capact^? 
We  are  constrained  to  believe  that  such  is  the  law  in  this  state;  in 
other  words,  that  a  legally  authorized  corporation,  which  is  perform- 
ing its  functions  properly  and  in  accordance  with  law,  may  be  dis- 
placed by  an  alleged  corporation  which  has  no  sanction  in  law,  and  yet 
which  assumes  to  exercise  the  rights  and  responsibilities  of  a  real  cor- 
poration. In  this  case  I  am  constrained  to  hold  that  the  plaintiff  has 
no  cause  of  complaint,  notwithstanding  the  action  of  the  defendant 
company  and  its  alleged  illegal  incorporation.  The  primary  question 
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in  this  controversy  is :  Has  the  plaintiff  the  right  to  attack  the  valid- 
ity of  the  defendant  Power  Company? 

The  plaintiff  is  a  private  individual  so  f ai)  as  the  alle^tions  of  the 
complaint  are  concerned,  and,  therefore,  is  not  in  a  position  to  main- 
tain an  action  against  the  defendants  to  abate  a  public  nuisance ;  plain- 
tiff not  having  shown  by  the  allegations  in  the  complaint  that  it  was 
specially  injured  thereby.  Adler  v.  M.  E.  R.  Co.,  138  N.  Y.  174,  33 
N.  E.  935.  In  this  case  there  is  no  question  of  public  nuisance,  but 
rather  it  resolves  itself  into  the  proposition  as  to  whether  the  plaintiff 
may  attack  the  validity  of  the  incorporation  of  an  alleged  competing 
company,  which  competition  will  injure  or  impair  the  business  of  the 
plaintiff.  We  think  that  upon  authority  the  plaintiff's  contention  is  ■ 
not  tenable.  Old  Forge  Co.  v.  Webb,  31  Misc.  Rep.  316,  65  N.  Y. 
Supp.  503,  affirmed  in  57  App.  Div.  636,  68  N.  Y.  Supp.  1145 ;  Em- 
pire City  Subway  Co.  v.  Broadway  &  Seventh  Avenue  R.  R.  Co.*  87 
Hun,  279,  33  N.  Y.  Supp.  1055,  affirmed  in  159  N.  Y.  665,  54  N.  K. 
1092. 

But,  independent  of  the  authorities,  the  proposition  is  presented  as 
to  whether  a  corporation,  authorized  by  its  charter  to  supply  a  munic- 
ipality with  electrical  lighting  and  power  and  not  having  an  exclusive 
frandiise,  may  question  the  attempted  exercise  of  such  power  by  an- 
other corporation  or  individual,  whether  or  not  such  corporation  is 
legally  constituted,  and  whether  or  not  such  individual  is  authorized 
by  law  to  conduct  such  business.  We  conclude  that  the  whole  trend 
of  authority  is  to  the  effect  that  such  plaintiff  cannot,  in  an  action 
brought  to  obtain  an  injunction,  question  the  authority  of  the  c<»npet- 
ing  corporation  or  the  right  of  the  individual  in  the  premises.  If  sudi 
were  not  the  law,  then  every  corporation  could  raise  the  question  as 
to  the  legality  of  its  competing  neighbor.  A  street  railroad  company, 
having  a  franchise  which  covered  the  principal  streets  in  a  city,  could 
insist  that  a  corporation  which  purposed  to  establish  a  street  surface 
railroad  in  certain  streets  not  occupied  by  the  former  corporation  could 
be  enj(»ned  from  such  construction  upon  the  ground,  alleged  by  the 
former  corporation,  that  it  (the  latter)  was  not  organized  under  and 
in  pursuance  of  the  provisions  of  law. 

It  seems  to  me  clear  that  such  question  should  not  be  left  to  war- 
ring competitors,  but  that,  if  an  alleged  corporation  is  seeking  to  ex- 
ercise corporate  rights  in  violation  of  law,  in  the  first  instance  the 
Attorney  General  of  the  state  should  be  asked  to  take  proceedings  to 
prevent  the  exercise  of  such  alleged  power.  If  the  contention  of  the 
plaintiff  should  prevail,  it  would  be  competent  for  every  corporation 
to  bring  suit  against  every  other  alleged  corporation  competing  with 
it,  because  of  the  fact,  as  alleged,  that  it  had  not  fully  complied  with 
the  provisions  of  law  respecting-  its  incorporation.  It  seems  to  me 
that  it  is  the  most  sensible  rule  to  hold  that  such  action  cannot  be 
maintained  because  of  the  fact  that  an  alleged  competitor  may  not 
have  been  organized  in  accordance  with  the  provisions  of  law. 

In  this  case  the  question  is  presented  squarely:  Assuming  all  the 
all^^tions  of  the  complaint  to  be  true,  and  giving  the  plamtiff  the 
benefit  of  the  most  favorable  inferences  to  be  drawn  therefrcnn,  is  it 
120N.T.S.— 00 


Digitized  by  Google 


980 


120  NBW  rOBK  SUPPLBUBNT. 


(Sup.  Ct 


entitled  to  relief  by  injunction  restraining  the  defendant,  conceding  that 
such  defendant  company  has  no  corporate  existence,  from  furnishing 
to  the  city  of  Geneva  electrical  lighting  and  power?  My  notion  is 
that  no  cause  of  action  is  stated,  and  tiiat  under  the  authorities  the 
judgment  sustaining  the  demurrer  was  right 

Having  reached  the  conclusion  that  the  plaintiff  is  not  entitled  to 
maintain  this  action,  it  is  unnecessary  to  determine  the  other  questions 
involved  upon  this  appeal.  The  interlocutory  judgment  should  be  af- 
firmed, with  costs. 

Interlocutory  jud^ent  affirmed,  with  costs,  with  leave  to  the  plain- 
tiff to  plead  over  within  20  days  upon  payment  of  the  costs  of  the  de- 
murrer and  of  this  appeal.  All  concur;  SPRING  and  KRUSE,  JJ-, 
in  result  only. 


In  re  COMMISSIONICR  OF  PUBLIC  WOBKS  OV  CITY  OF  NEW  TOBK. 
(Supreme  Court,  Aitpellate  Division,  First  Department   December  81.  1908.1 

1.  EUINEKT  DOHAXN  (|  238*)— PBOCEEDINQB— DBCIBZ0N8  BEVIBWABU. 

laws  1006,  p.  1698,  c.  658.  {  14,  amends  Greater  New  Tork  Charter 
(Ijawa  1901,  p.  417,  c.  466)  |  988,  as  to  the  opentng  ot  streets  and  parks, 
proridlng  that  the  city  or  any  person  affected  by  the  proceedlngi  and 
Bg^Ieved  by  the  order  entered  on  motion  to  confirm  the  reports  of  the 
oommlssloners  of  estimate  may  appeal  to  the  Appellate  DlTlsicm.  Sec- 
tion 33  provides  that  the  provislODS  of  the  title  shall  apply  to  all  pend- 
ing proceedings  where  the  dnties  therein  or  theretofore  Imposed  have  oot 
been  performed.  Laws  1894,  p.  268,  c.  147,  authorizes  a  construction  of 
the  Willis  Avenue  bridge,  and  provides  that  the  provisions  ot  law  relat- 
ing to  the  taking  of  private  property  for  public  streets  or  traces  in 
New  York  City  shall  be  applicable  so  far  as  necessary  to  the  acqalring 
of  the  necessary  land.  Held,  that  chapter  658  governs  the  practice  on 
appeal  in  proceedings  to  acquire  land  for  such  bridge,  and  an  order 
denying  a  motion  to  confirm  an  additional  and  amended  supplemental 
partial  report  of  the  commissioners  of  estimate  as  to  damage  to  certain 
parcels  Is  appealable  by  the  city,  at  least  where  it  was  a  final  order  con- 
firming the  report  of  the  commissioners. 

[BdL  Noter— For  other  cases,  see  Eknlnoit  D(uiialii.  Dec  Dig.  f  288.*] 

Z  BUINENT  DOHAHf  (|  238*)— AfPEAI>-SCOPB  OF  RETISW— PaBVIOm  OlDBS. 

An  order  In  condemnation  proceedings  denying  a  motion  to  confirm 
the  report  of  the  commissioners  of  estimate,  and  returning  the  report 
to  the  commissioners  with  Instructions,  is  not  reviewable  on  appeal  troa 
the  snbsequent  report  made  by  the  commlsslonere :  it  being,  when  made, 
not  final  and  hence  not  appealable,  and  the  time  when  an  appeal  could 
have  been  taken  having  expired  when  the  charter  was  amended,  so  as 
to  permit  appeals  from  such  orders. 

[Ed.  Note.— For  other  cases,  see  Eminent  Domain.  Dec.  Dig.  |  238.*] 
3.  Eminent  Douain  (|  236*)<^Repobt  or  Couuissionssa— BncBir  roa  Coa- 

RECnON— RbTURW  to'  DnriBENT  CoiOflSSIONEBS. 

Where  commissioners  of  estimate  In  proceedings  to  acquire  land  for 
a  city  bridge  in  their  report  found  a  lump  sum  of  damages  for  one  pai^ 
eel  embracing  damages  to  wharfage  rights,  a  pier  and  land  under  wa- 
ter. If  the  report  should  be  returned  for  a  statement  of  damages  to 
each  item,  it  should  be  returned  to  the  same  oxnmtetMien,  and  not  to 
new  ones. 

[Bd.  Note.— For  other  cases,  see  Eminent  Dnnaln,  Dee.  Dig.  |  286.*! 
*For  other  cum  see  mud*  topic  *  f  xuxbib  la  Dw,  ft  Am.  Digs.  INT  to  daU,  A  Bapf  XbAom 
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4.  EMiNEWT  Domain  (H  284.  248*>— Bxpon  or  DAiuaBS— Laud  wieh  Dib- 
PUTSD  Tnuc. 

There  belnv  ft  dtepute  as  to  ownership  of  a  damage  parcel,  the  com- 
mla^ners  of  estimate  should  report  Its  value  and  make  an  award  to 
nnkoown  owners,  and  the  value  thereof  fixed  upon  conflnnatlon  will 
become  conclusive  upon  all  partiee;  the  commissioners  bavins  no  ju- 
risdiction to  determine  questions  of  title. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dl^  H  Q86, 
e27-«29;  Dec.  Dig.  H  234.  243.*] 

&  JBmsmtn  Dohaik  (|  122*) — Dauaoes— Auocnr  of  Awabd. 

In  no  coDdeniDatioo  case  should  an  award  of  damages  be  m&de  for  less 
than  the  value  of  the  property  actually  taken. 

[Bd.  Note.—For  other  eases,  see  Emlnwit  Domain,  Cent  Dig.  K  32S, 
8251^  ;  Dec.  Dig.  |  122.*] 

6.  Emireht  DoiCAiK  (I  145*) — Dahageb— DEDttcnON  roB  Benefits  to  Pbop- 

EBTT  Not  Taken. 

While  Id  the  outlylns  portions  of  a  city  where  laud  has  not  been  map- 
ped and  laid  out  In  city  lots,  and  a  small  strip  Is  taken  on  widening  a 
road,  the  whole  property  may  be  taken  Into  consideration  In  estimating 
damages,  a  different  rule  obtains  in  dealing  with  dty  iwoperty  divided  Into 
city  lota,  and  where  a  dty  took  a  strip  along  an  avenue  front,  the  par- 
cel fronting  upon  the  avenue  and  an  Intersecting  street,  it  was  Improp- 
er In  computli^  damages  to  throw  a  street  lot  at  the  rear  of  the  avenue 
lots  Into  four  avenue  lots  and  consider  the  parcel  as  containing  merely 
avenue  lotR  of  a  fcreater  depth :  such  a  plan  amounting  to  a  consideration 
of  benefits  to  the  land  not  taken,  which  would  be  Improper. 

[Ed.  Note.— For  other  cases,  see  Eminent  Domain,  Gent  Dig.  iS  378- 
389;  Dec.  Dig.  8  J4o.*J 

7.  Deeds  (|  140*)— Cokstbuction— Exceptioks. 

Wliere  New  York  City  granted  a  water  lot,  vacant  ground,  and  koII 
under  water  to  be  made  land  and  gained  out  of  the  Harlem  river  lip- 
tween  high  and  low  water  mark,  reserving  so  much  of  the  land  as  would 
be  necessary  to  make  a  40-foot  street  on  the  outward  part  of  the  soil 
granted,  the  fee  to  the  40-foot  street  remained  In  the  city  whether  the 
street  was  thereafter  constructed  or  not,  since  a  grantor  who  excepts  a 
certain  pwtlon  of  the  land  conveyed,  stating  that  it  Is  for  a  certain 
purpose,  cannot  be  held  to  have  conveyed  that  portion  because  he  after- 
wards devotes  It  to  a  different  purpose. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent  Dig.  ||  453,  454;  Dec. 
Dig.  I  14a*I 

8.  EMINEIfT  DOITAIN  (J  84*) — RiOHT  OP  CrTT  TO  ImPBOVE  WATER  FBONT. 

Where  New  York  City  granted  a  water  lot  and  soli  under  water  aloiiR 
the  Harlem  river  but  no  wharfage  or  cranage  rights.  It  could,  upon  sub- 
sequently obtaining  land  further  out  than  the  limits  of  the  grant,  ex- 
tend and  Improve  the  water  front  for  commercial  purposes  without 
compensation. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Dec.  Dig.  S  84.*] 

8:  Navigable  Watebs  (|  37*)— Constbuotioii— Iwtebestb  CX)nveted. 

In  ISOS  New  York  City  granted  a  water  lot  between  high  and  loif 
water  mark  aa  the  Harlem  river,  reserving  a  40-foot  strip  on  the  out- 
ward part  of  the  soil  granted  for  a  street  Laws  1SS2.  p.  420,  c.  :^s.*i, 
gave  the  city  title  to  land  nuder  water  beyond  low-water  mark  theretofore 
Tested  In  the  state,  Including  the  exterior  street  which  the  city  wns  au- 
thorized to  lay  out  The  act  provided  that  streets  as  laid  out  or  sub- 
sequently establlsbed  should  be  continued  to  the  exterior  street  and  per- 
manent line.  A  map  was  made  as  required  by  the  act  showing  a  TO-foot 
exterior  street,  which  In  front  of  the  property  previously  grauted  over- 
lapped the  outer  edge  of  the  old  40-foot  strip  atwut  3  feet.  Upon  the 
map  streets  and  avenues  were  extended  to  the  exterior  street.    In  1870 
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the  titf  granted  a  lot  of  land  under  watw  hj  raetee  and  bonnds  wbldi 
commenced  at  the  original  line  of  low  water,  extending  outward,  lying 
In  front  of  the  land  previously  granted  "reawrlng  oat  of  the  hereby 
granted  premises  so  much  thereof  as  may  form  part  of  any  street,"  etc 
The  grant  released  the  grantee  from  the  covenants  relative  to  the  40- 
foot  atrip  In  the  former  grant  to  bis  predecessor,  "such  then  proposed 
street  having  been  superseded."  Held,  that  so  much  of  an  avenue  and 
street  extended  on  the  map  by  force  of  the  act  of  1852,  as  lies  within  the 
40-foot  strip,  was  not  released,  but  only  so  mnch  of  the  40-foot  strip 
as  had  been  superseded  as  a  street  by  the  new  exterior  street  boyond  it. 
[Bd.  Note.— For  other  cases,  see  Navigable  Waters,  Dec  Dig.  {  37.*] 

10.  Eminent  Domain  (S  84*) — Intebest  of  Doceow^ikb. 

The  city  granted  to  the  owner  of  abutting  land  a  piece  of  land  lying 
betwe»  the  blgb-wator  marks  and  the  bulkhead  line  as  established  in 
the  river  In  front  of  the  upland  owned  by  the  grantee  between  ISStb 
and  12Sth  streets,  reserving  so  much  as  formed  any  part  of  any  street  tbm 
or  thereafter  to  be  designated  or  laid  out  through  the  premises.  Sub- 
sequently Laws  1868,  p.  261,  c.  150.  gave  the  proprietors  of  grants  of 
land  under  water  in  the  Harlnn  river  at  a  place  Including  the  land 
granted  the  right  Instead  of  building  an  exterior  contlnnoua  bulkhead,  to 
erect  plera  and  wharfs  therein,  and  excavate  the  slips  between  th«n. 
The  owner  by  permission  of  the  board  of  docks  built  substantial  piers 
with  bulkheads,  and  excavated  tilps  between  them.  Held  that  while 
the  title  to  land  under  water  was  vested  In  the  dty  by  the  act  of 
1852  (Laws  1852,  p.  42(^  c.  285),  and  was  not  divested  by  the  act  of 
1868.  but,  being  upiHi  a  navigable  stream,  was  bdd  for  the  same  public 
trusts  that  it  had  been  held  for  prior  to  the  act  of  1852  by  the  state, 
yet  the  grantee  havlug  built  the  piers,  and  dug  out  the  slip  by  permis- 
sion, he  acquired  property  rights  which  could  not  be  taken  from  him  with- 
out compensation  to  his  successor  upon  the  city  takli^  It  for  a  bridge 
In  no  sense  an  aid  to  navlgati<ai,  but  rather  an  otMtade  thereto. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  CenL  Dig.  ||  227* 
228;  Dec.  Dig.  |  84.*] 

11.  EuiNBNT  Domain  d  84*) — Intebest  or  Pieb  Ownek. 

The  Boccessor  of  a  grantee  of  a  water  lot  between  high  and  low  water 
mark  within  the  section  covered  by  Laws  1868,  p.  261,  c  150,  waa  In 
1870  granted  a  lot  under  water  extending  from  low-water  mark  to  the 
harbor  commissioners*  bulkhead  line,  field  that  being  given  permis- 
sion the  dock  department  to  construct  a  i^er  as  cont^plated  by 
chapter  150,  the  pier  erected  under  legislative  authority  and  by  mnuici- 
pal  permission  was  an  existing  propwty  rl^t,  to  be  paid  for  when 
taken  for  building  the  bridge. 

(Kd.  Note.— For  other  cases,  see  Eminent  Domain,  Cent  Dig.  H  227, 
228 :  Dec.  Dig.  I  84.*] 

12.  EuiNENT  Domain  (|  84*) — Whabtaoi  Riohts. 

The  wharfage  rights  of  such  person  being  reserved  to  her  on  the  outer 
margin  of  the  exterior  street,  she  was  not  entitled  to  recover  th^efor 
wbwe  such  rights  were  not  Int^ered  with  by  the  erection  of  the  brid{|£. 

[Ed.  Note. — For  other  cases,  see  Bkuinent  Domain,  Dec.  Dig.  |  84.*] 

Appeal  from  Special  Term,  New  York  County. 

Application  by  the  Commissioner  of  Public  Works  of  the  Cily  of 
New  York,  relative  to  acquiring  title  to  land  for  the  construction  of 
a  bridge  over  the  Harlem  river.  From  an  order  denying  a  motioa  to 
confirm  an  additional  and  amended  supplemental  and  separate  partial 
report  of  the  commissioners  of  estimate  as  to  certain  damage  parcels, 
and  returmng  the  report  with  instructions,  the  city  appeal.  Modi- 
fied^  
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See,  also,  111  App.  Div.  285,  97  N.  Y.  Supp.  603,  112  App.  Div. 
913,  98  N.  Y.  Supp.  1117,  and  117  N.  Y.  Supp.  1101. 

Argued  before  PATTERSON,  P.  J.,  and  McLAUGHLIN, 
IvAUGHLIN,  CLARKE,  and  HOUGHTdN,  JJ. 

Francis  K.  Pendlet(»i,  Corp.  Counsel  (John  P.  Dunn,  of  counsel, 
and  Thomas  C.  Blake,  on  the  brief),  for  the  City. 
John  C.  Shaw,  for  respondent  Mary  A.  P.  Draper. 
James  A.  Deering,  for  respondents  Swift. 

De  Forest  Bros.  (G«orge  Helmes,  of  counsel),  for  estate  of  Johns- 
ton. 

CLARKE,  J.  This  is  a  condemnation  proceeding  for  the  purpose  of 
acquiring  title  to  land  upon  both  sides  of  the  Harlem  river  required 
for  the  abutments  and  approaches  of  the  Willis  avenue  bridge.  On 
February  25,  1904,  the  Special  Term  made  an  order  denyiiu:  a  moUon 
to  confirm  the  report  of  the  commissioners  of  estimate  and  returning 
said  report  to  the  commissioners  with  instructions.  An  appeal  was 
taken  by  the  city  from  said  order,  which  was  dismissed  upon  the 
ground  that  as  the  law  then  stood,  the  order  not  being  an  order  of 
confirmation,  but  interlocutory  in  its  character,  was  not  appealable. 
Matter  of  Ojmmissioner  of  Public  Works,  111  App.  Div.  285,  97  N. 
Y.  Supp.  603,  affirmed  185  N.  Y.  391,  78  N.  E.  146. 

Thereafter  the  commissioners  filed  a  further  report,  and  upon  a 
motion  for  its  confirmaticm  the  Special  Term  on  February  11,  1908, 
made  an  order  which  provided : 

'That  the  objections  to  said  report  be  and  the  same  hereby  are  snstalned, 
racept  as  to  final  damage  parcels  Nos.  16  and  16A,  as  to  whl<^  It  appears 
that  said  report  Is  made  in  pursuance  of  and  In  compliance  with  the  terms 
and  proTislons  of  said  order  of  the  25th  day  of  February,  1901;  and  it  Is 
farther  ordered,  that  the  motion  to  confirm  said  report,  exo^t  as  to  parcels 
Nos.  16  and  1^,  be  and  tber  same  hereby  Is  denied ;  and  the  derk  of  this 
court  Is  hereby  directed  to  return  said  r^rt  as  to  final  damage  parcels 
Nos.  12,  14  and  15  [to  new  commissioners,  naming  them}  for  amendment 
and  correction,  with  InstroctloDa  to  make  the  same  In  conformity  with  the 
terms  and  provisions  of  the  said  order  of  this  court  dated  February  25, 
1904,  and  filed  as  aforesaid ;  and^  It  Is  further  ordered,  tliat  the  said  report 
of  the  said  commissioners,  in  relation  to  final  damage  parcels  16  and  ISA.  be 
and  the  same  hereby  Is  In  all  respects  confirmed." 

The  city  appeals  from  each  and  every  part  of  the  said  order  as  well 
as  from  the  whole  thereof,  and  in  its  notice  of  appeal  attempts  to 
bring  up  for  review  the  order  of  February  25,  1904,  the  direct  ^peal 
from  which  had  once  been  dismissed  as  aforesaid. 

By  chapter  658,  p.  1684,  Laws  1906,  the  provisions  of  the  Greater 
New  York  Charter  (Laws  1901,  p.  1,  c.  466),  relating  to  the  opening 
of  streets  and  parks,  were  amended.  Section  14  tl^ereof  amended 
section  988  of  the  charter  so  as  to  read : 

"The  eity  of  New  York  or  any  party  or  person  affected  by  the  said  pro- 
ceeding  and  aggrieved  by  the  order  of  the  Special  Tenn  entered  tm  the  mo> 
tion  to  confirm  the  said  report  or  reports,  or  either  ctf  them,  may  appeal  to 
the  Appellate  DlTlaton  of  the  said  court** 
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Section  33  of  the  said  act  of  1906  provided : 

"The  provlsioDB  of  this  title  shall  apply  to  all  pending  proceedings  where 
the  duty  or  duties  herein  or  heretofore  Imposed,  or  act  or  acts  heretofore  re- 
quired to  be  done  have  not  been  performed." 

By  chapter  147,  p.  286,  Laws  1894,  authorizing  the  construction  of 

the  Willis  avenue  bridge,  it  was  provided  that : 

"The  proTlslons  of  law  relating  to  the  taking  of  private  property  for  pah- 
lie  streets  or  places  In  the  said  city  are  hereby  made  applicable,  so  far  am 
may  be  necessary,  to  the  acquiring  of  the  necessary  land  as  aforesaid." 

Therefore  the  amendment  to  the  street  opening  act  made  by  chapter 
658,  p.  684,  Laws  1906,  governing  the  practice  on  appeals,  affects 
this  procedure.  Matter  of  Commissioner  of  Public  Works,  111  App. 
Div.  285,  97  N.  Y.  Supp.  503.  And  the  order  appealed  from  having 
been  entered  on  a  motion  to  confirm  the  report  of  the  commissioners 
is  appealable  if  the  city  of  New  York,  the  ai^Ilant,  has  been  ag- 
grieved thereby.  In  any  event,  it  is  appealable  in  so  far  as  it  con- 
firmed the  award  for  damage  parcels  16  and  16A,  for  as  to  such 
parcels  it  was  a  final  order  confirming  the  report  of  the  commissioners. 

The  city  claims  the  right  upon  this  appeal  to  review  the  order  of 
Mr.  Justice  Truax  of  February  25,  1904,  and  asks  this  court  to  re- 
verse that  order  and  confirm  the  report  of  the  commissioners  then 
before  the  Special  Term.  This  cannot  be  done.  When  made  the  or- 
der was  not  appealable,  and,  when  the  statute  was  amended,  the  time 
in  which  an  appeal  could  be  taken  from  such  order  had  long  since 
expired.  I  think  we  must  be  confined  to  the  consideration  of  Mr. 
Justice  Guy's  order.  In  so  far  as  he  refused  to  confirm  the  report  of 
the  commissioners  and  sent  the  report  to  new  commissioners  with  in- 
structions, it  was  an  order  made  on  a  motion  to  confirm  a  report,  and 
if  the  city  claims  that  report  should  have  been  confirmed,  and  in  so 
far  as  it  was  not  confirmed,  the  city  was  a  party  aggrieved,  and  there- 
fore rightfully  appeals. 

I  think  so  much  of  this  order  as  directs  the  report  to  be  sent  to  new 
commissioners  was  improvident,  and  should  at  least  be  modified.  The 
order  of  Judge  Truax  provided : 

"That  the  said  report  of  the  said  commissioners  (that  Is,  the  first  r^rt) 
In  ref««nce  to  the  award  made  for  final  damage  parcels  Nob.  16  and  16A.  be 
returned,  •  *  •  wltb  directions  to  report  the  full  absolute  fee  value 
for  said  final  damage  parcel  No.  16A  with  ImprovemeDts  and  to  make  said 
awards  to  unknown  owners;  and  also  to  allow  to  the  owner  of  final  dam- 
age map  10  the  yalue  at  said  parcel  taken  without  deduction  for  benefit  to 
the  land  not  taken.  •  ♦  •  In  reference  to  parcel  No.  12  •  •  •  with 
instructions  to  make  an  award  for  said  final  damage  parcel  No.  12  in 
the  same  relative  proportion  as  that  made  for  final  damage  parcel  No.  13. 
•  •  •  In  reference  to  parens  Nos.  14  and  15  *  *  *  with  the  Instruc- 
tion to  allow  the  owner  ot  the  final  damage  parcels  Nos.  14  and  15  the 
value  Oft  the  property  takea  without  deductttms  for  beaieflts  to  the  land  not 
taken,  ot  whtdt  parcels  Nos.  14  and  15  were  originally  a  part  And  It  ap- 
pearing tbe  opinion  of  the  said  commlsslonerB  accompanying  th^r  said 
report  that  In  making  their  award  for  the  parcel  No.  15  they  had  deducted 
from  their  preliminary  award  for  said  parcel  the  sum  of  $24,850  whldi  they 
had  allowed  for  wharfage  rights  assumed  to  have  been  taken  from  the  owner  of 
said  parcel  under  the  law  proTlding  for  this  improvement,  and  had  also 
deducted  the  ralue  of  a  pier  and  of  land  under  water,  stated  In  said  opinion 
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to  belong  to  tbe  dty,  and  counsel  for  Mary  Anna  Palmer  Dra[Rr,  the  owner 
of  the  said  parcel,  having  applied,  upon  the  hearing  of  said  motion  for  con- 
flrmatlon,  for  an  order  directing  tbe  said  commissions  to  Inform  the  court, 
by  supplemental  report  or  otherwise,  as  to  how  mucb  of  said  snm  of  (24,- 
850  they  bad  deducted  aa  aforesaid  for  wharfage,  how  much  thereof  for 
said  pier,  and  how  Vnach  tiimof  tor  said  land  under  water,  It  is  further 
ordered  that  tbe  said  commlBSiQiien  In  tbe  amended,  rerlsed,  and  corrected 
report  to  be  made  by  them  In  pursuance  of  this  order  shall  specify -sep- 
arately the  respective  amounts  so  allowed  by  tbun  for  eadi  of  the  items 
aforesaid,  aggregating  the  sum  of  $24,850." 

The  commissioners  in  their  supplemental  report  attempted  to  com- 
ply with  this  order.  The  order  of  Mr.  Justice  Guy  sends  the  report 
to  new  commissi(»ers,  not  for  the  purpose  of  ascertaining  the  value 
of  this  property  de  novo,  but  requiring  the  new  commissioners  to 
analyze  the  figures,  the  processes,  and  the  methods  of  thought,  by 
means  of  which  the  old  commissioners  had  arrived  at  the  conclusion 
expressed  in  their  report  and  of  telling  the  court  how  the  old  com- 
missioners did  so  arrive.  This  seems  to  me  to  be  an  impossibility, 
and  this  part  of  the  order  should  in  my  judgment  be  reversed,  and, 
if  the  matter  is  to  go  back  at  all,  it  should  be  to  the  old  commissioners 
upon  the  ground  that  their  award  is  not  sufficient.  I  doubt  the  pro- 
priety in  uiese  condemnation  proceedings  of  requiring  a  precise  state- 
ment of  the  steps  which  an  award  is  arrived  at,  but  Mr.  Justice 
Truax's  order  so  provided  and  the  commissioners  have  undertaken  to 
obey  it  by  stating  what  they  did,  and,  after  that  statement,  it  seems 
to  me  the  question  is :  Should  the  award,  the  purpose  of  the  proceed- 
ing, be  confirmed  or  refused  confirmation  upon  the  ground  that  it  is 
too  large  or  too  small  ? 

As  to  the  Swift  property  parcels  Nos.  16  and  16A.  In  their  original 
preliminary  report  the  commissioners  allowed  for  No.  16,  'land,  build- 
mgs  and  improvements,"  $37,473.31,  and  m  their  final  report,  $9,- 
706.26.  For  16A  they  named  the  city  as  the  owner  of  the  "land," 
and  gave  no  value.  Mr.  Justice  Truax  ordered  them  to  report  the  full 
absolute  fee  value  of  said  final  damage  parcel  No.  16A  with  improve- 
ments, and  to  make  the  said  awards  for  final  damage  parcel  16A  to 
unknown  owners ;  and  also  to  allow  to  the  owner  of  parcel  No,  16  the 
value  of  the  parcel  taken  without  deduction  for  benefit  to  the  land  not 
taken,  of  which  said  parcel  was  originally  a  part.  In  their  supple- 
mental and  amended  report  they  allowed  to  the  Swifts  for  No.  16 
land,  buildings,  and  improvements,  $9,706.26,  and  to  "unknown"  for 
No.  16 A,  land;  buildings,  and  improvements,  $27,765.06;  and  they 
said  in  their  report : 

"Parcelfl  Nos.  16  and  16A.  In  this  case  the  Items  of  the  amount  of  $27,- 
765.06  appearing  In  our  preliminary  report  and  deducted  from  our  final  re- 
port, and  which,  by  the  order  of  the  court  we  are  directed  to  make  to  un- 
tnown  owners,  are  as  follows: 


Beef  house   $13,403  66 

Lend  under  pier    8,261  SO 

Building    2,350  00 

Pier,  two-thirds    2,000  00 

35  feet  bulkhead    l,7tS0  00 


«27.769  06 
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"The  Bom  of  $2^50;  the  ralne  of  the  shed  owned  by  the  Swift  CompaBy, 
we  deducted  from  our  preliminary  report  for  the  reason,  as  stated  In  onr 
opinion,  that  while  there  was  no  question  that  the  Swifts  owned  the  shed, 
nor  was  there  any  contention  to  the  contrary  made  before  ua.  the  right  to 
continue  such  structure  was  revocable  at  the  pleasure  of  the  city  anthorlUes 
and  therefore  no  award  could  be  made  for  It;  that  If  'any  award  could  In 
made  it  should  be  to  the  Swift  Company  «■  owners." 

Counsel  for  the  claimants  Swift  concede  that  the  supplemental  re- 
port as  to  the  parcds  16  and  16A,  claimed  to  be  owned  by  them,  con- 
'form  precisely  to  the  order  of  Mr.  Justice  Truax  sendit^  the  report 
back  for  revision.  The  city*s  claim  is  that  the  origfinal  report  was  cor- 
rect, and  that,  as  title  to  16A  was  in  the  city,  no  award  should  have 
been  made  therefor.  The  Swifts'  claim  that  the  property  included  in 
that  parcel,  being  included  in  the  description  of  the  lands  to  be  taken, 
and  there  being  a  dispute  as  to  the  ownership  of  said  parcel,  it  was 
the  duty  of  the  commissioners  to  ascertain  and  report  its  value,  and 
to  make  an  award  to  unknown  owners  because  the  title,  being^  in  dis- 
pute, no  power  was  vested  in  the  commissionei^  to  determme  that 
controversy.  I  think  this  position  is  correct;  that,  when  there  is  a 
controversy  over  the  ownership  of  the  land,  it  is  the  duty  of  the 
commissioners  to  fix  the  value  thereof,  which,  upon  confirmation, 
becomes  conclusive  upon  all  parties,  but  that  they  have  no  juris- 
diction to  determine  disputed  questions  of  title;  and  that,  therefore, 
the  order  appealed  from  in  so  far  as  it  confirms  the  report  of  the  com- 
missioners in  respect  to  parcels  16  and  16A  should  be  affirmed  with- 
out here  considering  the  particular  questions  as  to  tide  involved,  whidi 
must  be  tried  out  in  an  appropriate  proceeding  brought  for  that  purpose. 

So  far  as  damage  parcel  No.  12  is  concerned,  belonging  to  the  John- 
ston estate,  the  appeal  by  the  city  will  only  lie  in  case  it  is  considered 
that  the  order  of  Mr.  Justice  Guy  refusing  confirmation  as  to  this  par- 
cel and  sending  the  report  to  new  commissioners  to  make  an  award  for 
said  parcel  in  the  same  relative  proportion  as  that  made  for  final  dam- 
age parcel  No.  13  is  appealable  because  the  city  was  aggrieved  in  die 
refusal  of  the  court  to  confirm  as  to  said  parcel.  The  Johnston  estate 
had  a  frontage  of  3S2  feet  on  125th  street  and  29^  feet  on  First  avenue. 
■The  city  took  from  this  property  35  feet  of  the  125th  street  frontage, 
so  that  the  Johnston  property  was  left  with  287  feet  front  on  125th 
street  and  57  feet  9  inches  on  First  avenue.  The  commissioners  in 
their  original  preliminary  award  allowed  $5,051  and  in  their  final 
award  $5,301 ;  the  additional  $250  being  for  the  improvement  on  the 
property.  In  their  supplemental  report  they  allowed  $11,763.85,  and 
say: 

"In  accordance  with  the  order  of  Hr.  Jnatlce  Tmtx,  we  now  fix  the  dam- 
age to  parcel  No.  12  1,525  square  teet  at  $7,714  per  square  foot;  amonnting 
to  $11,763-85,  which  Is  at  the  same  price  per  square  foot  as  the  award  made 
for  final  damage  No.  12,  assuming,  as  we  do,  that  by  'same  relative  value* 
the  court  intended  to  direct  us  to  fix  the  value  of  the  land  taken  at  the 
northeasterly  comer  of  First  avenue  and  125th  street  at  the  same  rate  per 
square  foot  aa  the  part  of  the  lot  takoi  at  the  northwesterly  comer  of  said 
street" 

The  Johnston  estate  is  quite  content  with  this  award,  but  thinks 
that  the  order  of  Mr.  Justice  Guy  should  be  reversed  because  the  re- 
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port  ought  to  have  been  confirmed,  but  it  has  not  appealed.  Counsel 
states  that,  if  the  whole  matter  can  be  considered  upon  this  appeal,  its 
award  is  satisfactory.  This  illustrates  the  position  that  this  court  is  in 
in  attempting  to  find  out  what  there  is  to  review  and  to  make  the  appro- 
priate decision. 

The  commissioners  claim  to  have  done  exactly  what  they  were  told 
to  do  by  the  order  of  Mr.  Justice  Truax,  namely,  to  value  this  parcel 
of  land  in  the  same  relative  way  that  they  valued  another  parcel  of  land 
on  the  (^posite  corner  of  the  same  street,  and  they  say  that  they  valued 
that  property  at  a  certain  number  of  dollars  per  square  foot,  and,  apply- 
ing that  ratio  to  the  number  of  square  feet  in  this  parcel  of  property, 
they  arrived  at  the  result  set  forth.  The  Special  Term  said  uiey  have 
misunderstood  what  Mr.  Justice  Truax  directed  them  to  do,  and  has 
sent  the  whole  matter  to  new  commissioners  to  carry  out  the  directions 
of  the  order  of  Mr.  Justice  Truax  without  any  interpretation  by  it  of 
what  it  thinks  the  order  of  Mr.  Justice  Truax  meant.  The  rule  to  be 
applied  is  that  "in  no  case  should  an  award  be  made  for  less  than  the 
value  of  the  property  actually  taken  bv  condemnation."  Matter  of  City 
of  New  York,  190  N.  Y.  350,  83  N.  E.  299,  16  L.  R.  A.  (N.  S.)  335. 

The  Draper  claim  consists  of  two  parcels,  14  and  15.  I^rcel  14 
consists  of  upland,  a  plot  at  the  southwest  comer  of  126th  street  and 
First  avenue,  35  feet  on  the  street  and  149.833  feet  on  the  avenue, 
containing  2.98  city  lots,  and  is  the  front  35  feet  of  6  city  lots  front- 
ing on  First  avenue.  The  commissioners  awarded  in  their  original 
report  $24,300.  The  order  of  Mr.  Justice  Truax  sending  back  the 
report  instructed  the  commissioners  to  allow  the  owner  the  value  of 
the  property  taken  without  deductions  for  benefits  to  the  land  not 
taken,  of  which  parcel  No.  14  was  originally  a  part  In  their  sup- 
plemental report  the  commissioners  returned  the  same  amount,  and 
said: 

"[n  making  their  awards  for  lands  south  of  the  Harlem  river,  no  dednc- 
tlons  whatever  for  benefits  were  made  as  erroneously  asserted  bj  the  conn- 
■el  for  the  property  owners  and  tacitly  admitted  1^  Uie  oorporatlon  connsel.** 

They  state  they  made  up  their  award  for  parcel  14  as  follows:-  For 
the  two  southerly  lots,  25  feet  by  100  feet,  they  fixed  the  value  of  each 
before  taking  at  $9,500,  and  as  35  feet  was  taken  they  ^low  50  per 
cent  of  the  full  value  for  damage,  $9,500.  As  the  next  four  lots  are 
backed  by  a  lot  in  the  same  ownership  of  25  feet  by  100  feet  facing  on 
I26th  street,  they  say  there  should  be  allowed  only  35  per  cent,  damage, 
and  they  awarded  by  square  feet;  that  is,  35  feet  by  100  feet  equals 
3,500  square  feet,  and  valuing  the  comer  lot  at  $13,000,  the  next  at 
$9,600,  and  the  remaining  two  at  $8,500  each,  m^^es  a  total  value  of 
the  entire  plot  of  $38,600,  or  $3.86  a  square  foot,  making  for  the  3,500 
square  feet  $13,510  to  which  should  be  added  $1,685  for  damages  suf- 
fered by  the  property  owners  by  reason  of  the  fact  that  the  property 
remaining  would  consist  of  four  lots  and  that  these  front  on  First  ave- 
nue but  would  be  reduced  to  90  feet  in  depth,  making  a  total  of  $24,- 
595,  which,  however,  does  not  agree  with  the  amotmt  of  $24,300  stated 
in  the  report. 
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The  theory  of  the  commissioners  was  that,  this  piece  of  property  be- 
in^  all  in  one  ownership  and  not  improved,  they  haul  a  right  to  consider 
it  in  its  entirety,  and  to  add  the  25-foot  front  on  the  »de  street  by  100 
feet  in  depth  to  the  rear  of  the  lots  on  the  avenue,  so  as  to  leave  four 
lots  of  25-foot  frontage  by  90  feet  in  depth,  rather  than  four  lots  on 
the  avenue  of  65  feet  in  depth  and  one  on  the  street  of  25-foot  frontage 
and  100  feet  in  depth.  We  are  dealing  with  city  property  divided  into 
city  lots  for  purposes  of  taxation  and  treated  as  such  in  everyday  real 
estate  transactions.  It  seems  to  me  that  when  the  commissioners  ar- 
bitrarily destroyed  the  126th  street  lot  by  dividing  it  into  four  par- 
cels and  tacking  each  one  of  those  parcels  onto  the  avenue  lot§  so  as 
to  create  avenue  lots  of  90  feet  in  depth  instead  of  65  feet,  as  they 
were  when  the  city  took  the  stri^  of  land  from  the  avenue  front,  they 
have  considered  benefits  in  violation  of  the  rule  laid  down  by  the  Court 
of  Appeals  in  Matter  of  City  of  New  York,  190  N.  Y.  350,  83  N.  E. 
299, 16  L.  R.  A.  (N.  S.)  335.  In  that  case,  as  to  two  pieces  of  the  com- 
pany's land,  parts  only  of  such  pieces  or  tracts  were  sought  to  be  ac- 
quired by  tiie  city.  While  the  commissioners  found  that  such  parts 
were  of  substantial  value,  they  also  found  that  the  benefit  which  would 
accrue  to  the  remainder  of  such  tracts  was  greater  than  the  value  of 
the  lands  taken,  and  hence  they  made  the  company  no  award  therefor. 
This  was  declared  to  be  error,  the  Court  of  Appeals  heading  that  in  no 
case  should  an  award  be  made  for  less  than  the  value  of  the  property 
actually  taken  by  condemnation. 

We  have  held  that  in  the  outlying  portions  of  the  city,  where  land 
has  not  yet  been  mapped  and  laid  out  in  city  lots,  where  a  small  strip 
was  taken  on  widening  a  road,  the  whole  properhr  may  be  properly 
taken  into  consideration  (Matter  of  City  of  New  York  [Westchester 
Ave.]  126  App.  Div.  839,  111  N.  Y.  Supp.  351),  but  we  think  that  such 
rule  as  was  followed  in  this  case  applied  to  city  lots  would  be  to  re- 
duce damages  by  taking  into  consideration  direct  benefits  by  arbitrari- 
ly treating  a  street  lot  as  converted  into  the  rear  portion  of  an  avenue 
lot.  As  the  commissioners  have  clearly  stated  the  rule  adopted  by 
them  in  obtaining  the  result  by  them  reported  and  as  that  rule  seems 
to  us  to  be  erroneous,  it  was  not  error  to  refuse  to  confirm  their  report 
as  to  this  parcel. 

Draper  claim,  parcel  15,  consists  in  part  of  upland  and  in  part  of 
land  under  water  comprising  25,644  city  lots  and  being  part  of  a  lai^e 
tract  lying  on  both  sides  of  First  avenue,  if  extended,  and  including  the 
bed  of  the  proposed  extension  of  First  avenue.  It  has  a  water  front 
of  170  feet.  For  this  parcel  the  ccanmissioner  made  a  preliminary 
award  of  $192,930.84.  In  their  final  report  this  was  reduced  to  $168,- 
080.24,  a  reduction  of  $24,850.  They  stated  that  the  preliminary  award 
was  based  upon  the  erroneous  assumption  that  the  one  pier  taken  and 
the  land  under  it  belonged  to  Mrs.  Draper,  and  upon  the  further  er- 
roneous assumption  that  respondent  was  entitled  to  compensation  for 
wharfage  rights  appurtenant  to  the  property.  In  their  original  final 
report  they  state: 

"Deducting  what  we  have  allowed  for  tbe  wharfage  rights  assumed  to 
have  been  taken  from  her  under  this  law,  and  deducting  also  th*  value  oC  tbe 
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pier  and  land  under  water  belonging  to  the  dty.  we  feel  obliged  to  dlmintBb 
our  preUmlnarr  award  by  the  amount  of  $24,860." 

Mr.  Justice  Truax  refused  to  confirm  the  report  in  respect  to  parcel 
15,  and  directed  the  commissioners  to  inform  the  court  by  supplemen- 
tal report  or  otherwise  as  to  how  much  of  said  sum  of  $34,850  they 
had  deducted  as  aforesaid  for  wharfage,  how  much  thereof  for  said 
pier,  and  how  much  thereof  for  said  land  under  water,  and  that  said 
corrected  report  should  specify  separately  the  respective  amounts  so 
allowed  by  uiem  for  each  of  the  items  aforesaid  agg^^ting  the  sum 
of  $24,850. 

In  their  supplemental  report  the  commissioners  said : 

"The  Items  of  the  amount  of  |24,850  deducted  from  our  preliminary  re- 
I>ort  for  the  reasons  stated  In  our  opinion  accompanying  our  final  report,  are 
AS  follows:  Deduct  land  under  pier  and  pier  (all  but  one  per  cent,  belong- 
Ine  to  clt7)»  $12,860;  balkhead  value  of  lots  14,  16, 16  end  17  at  $3,000  each, 
$12,000." 

The  commissioners  also  said  in  their  minutes: 

"Referring  to  the  Item  of  $12,860,  the  commissioners  state  that  they  did 
not  make  deductions  separately  for  the  pier  and  for  the  land  under  the 
pier  under  the  water,  but  considered  them  aa  a  unit  and  their 'valuation  aa 
Insurable  and  made  their  award  accordingly." 

The  counsel  for  Mrs.  Draper  complains  that  the  commissioners 
should  have  separated  the  amount  they  deducted  for  the  pier  and  for 
the  land  under  water  under  the  pier,  and  further  claims  that,  if  Mrs. 
Draper  had  no  right  to  take  this  $34,850,  the  commissioners  should 
have  awarded  it  to  unknown  owners;  that  the  pier  either  belonged 
to  the  city,  standing  partly  upon  land  claimed  to  be  owned  by  the 
city,  to  wit,  land  under  water  east  of  the  low  water  line,  or  it  belonged 
to  Mrs.  Draper,  standing  partly  on  land  between  the  high  and  low 
water  mark  which  had  been  conveyed  to  her  predecessors  in  title  by 
the  grant  of  1808 ;  that  the  wharfage  rights  attached  to  parcel  15  and 
were  appurtenant  thereto;  that  these  wharfage  rights,  this  pier,  and 
the  land  under  water  were  taken  in  this  proceeding;  and  that,  as  they 
were  taken,  it  was  the  duty  of  the  commissioners  to  make  an  award 
for  them,  and,  if  there  were  disputed  claims  as  to  ownership,  to  make 
the  award  to  unknown  owners. 

We  think  that  in  this  latter  claim  he  is  fully  justified,  as  we  have 
held  in  regard  to  the  Swift  claim  that  as  the  property  was  included  in 
the  proceeding,  and  there  was  a  dispute  as  to  ownership,  and  as  the 
commissioners  had  no  jurisdiction  to  try  title,  it  made  no  difference 
whether  the  dispute  was  between  the  city  and  private  owners  or  be- 
tween two  private  owners ;  that  in  either  event  die  actual  value  of  the 
property  should  have  been  ascertained  and  reported  and  the  award 
made  to  unknown  owners,  such  dispute  to  be  thereafter  settled  in  the 
manner  provided  by  law.  So  that,  as  to  this  parcel,  we  find  no  error 
in  the  refusal  of  confirmation.  The  technical  conclusion,  therefore, 
which  I  have  arrived  at  in  considering  the  appeal  from  the  order,  is 
that  in  so  far  as  it  confirmed  the  awards  to  parcels  16  and  16A,  and, 
in  so  far  as  it  refused  confirmation  to  the  other  parcels,  it  was  cor- 
rect; but  that,  in  so  far  as  it  sent  the  report  back  to  new  commis- 
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sioners  and  required  of  them  an  impossibility,  it  was  error,  and  that 
the  order  should  be  modified  by  striking  out  said  provisions  in  regard 
to  new  commissioners,,  and  providing  that  the  report  be  referred  back 
to  the  former  commissioners  to  make  a  report  in  accordance  with  this 
opinion. 

I  have  not  vet  touched  the  real  matters  in  controversy,  discussed  ex* 
tensively  in  the  briefs,  attempted  to  be  solved  upon  the  former  appeal 
(111  App.  Div.  285,  97  N.  Y.  Supp.  603),  and  again  thrashed  out  on 
this  appeal,  because  from  the  peculiar  character  of  the  order  appealed 
from  it  did  not  seem  that  such  q^uestions  were  really  before  us.  But, 
that  an  end  may  be  put  to  this  litigation,  we  have  concluded  to  express 
our  views  for  the  guidance  of  the  commissioners. 

First  as  to  tite  Draper  claim.  On  October  21, 1808,  the  city  granted 
to  Benjamin  S.  Judah,  who  owned  the  upland,  "all  that  certain  water 
lot,  vacant  ground  and  soil  under  water  to  be  made  land  and  gained 
out  of  the  Harlem  river  between  high  and  low  water  mafk  on  the 
westerly  side  of  said  river"-™describing  it  by  metes  and  bounds — 
"(saving  and  reserving  nevertheless  to  the  said  parties  of  the  first  part 
and  their  successors  out  of  the  premises  hereinbefore  described,  s& 
much  land  as  will  be  necessary  to  make  a  street  of  40  feet  wide  on  the 
outward  part  of  the  soil  hereby  granted),*'  for  a  reserved  yearly  rent 
of  $6.49.  The  covenants  for  tiie  payment  of  r«it  were  subsequently 
released.  No  right  of  wharfage  or  cranage  was  granted.  The  city 
at  that  time  owned  the  tideway,  the  land  under  water  between  h^h 
and  low  water  mark.  The  effect  of  the  reservation  of  the  40-foot  stn|y 
on  the  outward  part  of  the  soil  granted  was  that  the  fee  thereof  re- 
mained in  the  city  whether  the  street  was  thereafter  constructed  or  not. 
As  said  by  Van  Brunt,  P.  J. : 

"A  grantor  who  states  In  his  deed  that  he  excepts  a  certain  portion  of  the 
land  because  he  wants  It  for  a  certain  purpose  cannot  be  held  to  have  con- 
veyed that  which  he  has  expressly  exduded  because  he  afterwards  devotee 
It  to  a  different  purpose."  Mayor  v.  N.  T.  C.  ft  H.  R.  R.  Co.,  69  Hun,  324, 
28  N.  Y.  Supp.  S62;  Consolidated  Ice  Co.  r.  Mayor,  6S  App.  Div.  26%  05  N.  Y 
Supp.  812,  afflimed  160  N.  Y.  01,  6»  N.  EL  718. 

See,  also,  Langdon  v.  Mayor,  93  N.  Y.  149;  Mayor  t.  Law,  125 

N.  Y.  380,  36  N.  E.  471. 

As  there  was  no  grant  of  wharfage  or  cranage,  the  city  upon  sub- 
sequently obtaining  land  further  out  than  the  limits  of  this  grant  could 
have  extended  and  improved  the  water  front  for  commercial  purposes 
without  compensation.  Sage  v.  Mayor,  154  N.  Y.  61,  47  N.  E.  1096, 
38  L.  R.  A,  606,  61  Am.  St  Rep.  592. 

Chapter  285,  p.  420,  Laws  1852,  provided  that: 

"It  shall  be  lawful  for  the  mayor,  aldermen  and  ommionalty  of  Hie  dtf 
of  New  York  to  lay  out  and  fix  a  permanent  exterior  street,  along  the  ebore 
of  the  Harlem  river  in  the  city  of  Kew  York,  between  the  Bast  river  or 
Sound  and  the  North  or  Hudson  river,  and  to  cause  a  map  thereof  to  be 
made  and  which  map  when  approved  of  and  ratified  by  the  said  mayor,  alder- 
men and  commonalty,  shall  be  filed  In  the  office  of  the  street  commlsslonex 
of  said  city. 

"Sec.  2.  The  several  streets  and  avenues  of  said  city  as  laid  out  on  the 
map  or  plan  made  by  the  commissioners  appointed  by  the  act  •  •  •  passed 
April  Srd,  1807,  or  as  subsequently  established  by  law,  shall  be  continued 
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mbA  extended  along  tbe  present  lines  thereof  from  thdr  present  termina- 
tions m  the  said  map  or  idan  respectively  to  tbe  said  exterior  street  and 
permanent  line. 

"Sea  8.  The  mayor,  aldermen  and  commonalty  of  the  dly  of  New  York 
shall  be,  and  th^  are  hereby  vested  with  all  the  right  and  title  of  tbe 
people  of  tblB  state,  to  the  lands  covered  with  water  along  tbe  shore  of  said 
Harlem  river,  from  the  East  river  or  Sonnd  to  the  North  or  Hudson  river, 
and  extending  trom  low  water  mark  to  and  indudiog  tbe  said  exterior  street 
or  permanent  line." 

By  section  4  the  proprietors  of  the  upland  were  given  the  pre- 
en^ve  right  in  all  grants  which  may  be  made  bv  the  city  of  the  lands 
under  water  granted  by  the  act  adjacent  to  and  in  front  of  the  said 
lands  under  water  heretofore  granted  by  the  city. 

Three  things  were  accomplished  by  this  act.  The  title  in  the  land 
under  water  beyond  low-water  mark  theretofore  vested  in  the  state 
was  transferred  to  the  city  to  and  including  the  exterior  street  or  per- 
manent line,  tbe  city  was  authorized  to  lay  out  a  permanent  exterior 
street,  and  the  streets  as  laid  out  or  as  subsequently  established  by  law 
"shall  be  continued  and  extended  *  *  *  to  the  said  exterior 
street  and  permanent  line." 

Chapter  763,  p.  638,  Laws  18S7,  established  tbe  bulkhead  line  or  line 
of  solid  filling  and  the  pier  line.  Section  2  thereof  provided : 

"It  shall  not  be  lawful  to  fill  In  with  earth,  stone  or  other  solid  material, 
in  tbe  waters  of  said  port  beyond  the  bulkhead  line  or  line  of  solid  filling 
hereby  established;  nor  shall  it  be  lawful  to  erect  any  structare  exterior  to 
tbe  said  bulkhead  line,  exc^t  tbe  sea  wall  mentioned  In  tbe  first  sectl<n  of 
tbls  alt,  and  piers  wblcb  shall  not  exceed  seventy  ftpt  in  width,  respectively, 
with  Intervening  water  spaces  of  at  least  100  feet;  nor  shall  it  be  lainCal  to 
ntend  such  pier  or  piers  b^ond  tbe  ttcterlw  or  pier  line  or  beyond  or  oat- 
side  of  the  said  sea  wall." 

Under  the  authority  of  the  act  of  1852,  the  so-called  Southard  map, 
entitled  "Map  of  the  exterior  street  in  the  city  of  New  Yorjc  along 
the  shore  of  the  Harlem  river  from  Ei^^t^-Nrnth  street  on  die  East 
river  to  North  or  Hudson  river  laid  down  m  conformity  with  the  ex- 
terior line  as  established  by  the  harbor  commissioners  by  virtue  of 
an  act  of  the  Legislature  passed  April  17,  1857,"  with  the  approval 
of  the  mayor  October  19,  1859,  was  filed.  This  map  exhibited  an  ex- 
terior street  70  feet  wide,  and  this  70  feet  in  front  of  the  Draper  prop- 
erty overlapped  the  outer  edge  of  the  old  40-foot  strip  about  3  feet. 
Upon  this  map,  as  required  the  act  of  1852,  die  streets  and  avenues 
as  laid  out  on  the  map  of  the  commissioners  for  laying  out  the  city 
under  the  act  of  1807  (Laws  1807,  p.  125,  c.  116)  or  as  su^equently 
established  by  law  were  continued  and  extended  to  the  said  exterior 
street,  namely,  125th,  126th,  and  127th  streets  and  First  avenue.  C3f 
said  streets  and  avenues  as  extended  so  much  thereof  as  were  em- 
braced in  the  40-foot  strip  reserved  in  the  Judah  grant  the  title  thereof 
was  and  remained  in  the  city  because  the  fee  of  said  strip  remained 
in  the  ci^.  So  much  of  said  street  as  was  beyond  the  low-water  mark 
was  on  the  land  of  the  city  granted  by  the  state  in  said  act.  "As  the 
city  then  owned  in  fee  the  land  upon  which  all,  or  nearly  all,  its  streets 
were  constructed,  and  as  it  was  the  settled  policy  of  the  city  to  con- 
demn or  purchase  land  in  fee  for  its  streets,  it  cannot  be  supposed 
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that  it  meant  to  depart  f  r<»n  the  usual  course  in  this  grant  and  actually 
convCT  away  the  fee  of  the  land  needed  for  streets."  Mayor  v.  Law, 
125  N.  Y.  380,  26  N.  E.  471. 

This  being  the  condition  of  fact  and  law,  on  August  11,  1870,  the 
city  panted  to  Courtlandt  Palmer,  Mrs.  Draper's  father  and  predeces- 
sor m  title,  a  certain  lot  of  land  under  water  by  metes  and  bounds, 
which  commenced  at  the  original  line  of  low  water  and  extended  out 
to  the  harbor  commissioners'  bulkhead  line  about  67  feet  in  depth  and 
lying  immediately  in  front  of  the  Judah  grant  then  owned  by  said 
Palmer,  saving  and  reserving  out  of  the  hereby  granted  premises  so 
much  thereof  as  may  form  part  of  any  street  or  streets,  avenue  or 
avenues,  that  may  now  or  hereafter  be  assigned  or  laid  out  through 
said  premises  according  to  law  for  the  uses  and  purposes  of  public 
streets,  avenues,  and  highways  as  hereinafter  mentioned,  or  which  are 
now  in  use  as  such. 

Said  grant  provided  that  within  three  months  after  beii^  there- 
unto required  by  the  city  Palmer  and  his  successors  would  build  at  his 
own  cost  bulkheads,  wharfs,  streets,  or  avenues  and  maintain  them, 
which  should  be  public  streets,  and,  in  default,  the  city  could  build 
such  streets  and  bulkheads  on  account  of  Palmer,  or  sell  the  premises 
granted ;  that  Palmer  would  not  build  said  wharfs  and  streets  until 
permission  had  been  obtained  from  the  city,  and  would  not  build  any 
pier  or  obstruction  in  the  Harlem  river  in  front  of  the  granted  prem- 
ises without  the  city's  permission.  Wharfage  and  cranage  was  granted 
excepting  from  the  bulkhead  at  "the  foot  of  any  street  or  avenues 
which  are  laid  out  through  the  premises  hereby  granted,  which  said 
wharfage,  cranage,  advantages,  and  emoluments  shall  be  and  are 
hereby  reserved  for  the  said  party  of  the  first  part,  their  successors 
or  assigns,  with  full  power  to  collect  and  receive  the  same  for  their 
own  proper  use  and  benefit  forever.  *  *  *  And  the  said  party 
of  the  first  part  hereby  releases  and  discharges  said  party  of  the 
second  part,  his  heirs  and  assigns  from  the  covenants  and  provisions 
contained  in  said  hereinbefore  mentioned  ^rant  to  Benj.  S.  Judah  rel- 
ative to  a  street  of  40  feet  in  width  therein  proposed  to  be  made  on 
the  outward  part  of  said  p^ant,  such  then  proposed  street  having 
been  superseded  and  the  stnp  of  land  in  such  former  grant  is  hereby 
released  and  quitclaimed  to  said  party  hereto  of  the  second  part,  his 
heirs  and  assigns,  subject,  nevermeless,  to  the  covenants  and  condi- 
tions in  this  present  grant  contained."  Counsel  for  Mrs.  Draper  con- 
cedes that  the  reservation  in  this  g^rant  contained  operates  to  reserve 
the  land  lying  within  the  70-foot  strip — the  exterior  street  laid  down 
on  the  Southard  map.  The  Court  of  Appeals  in  Consolidated  Ice  Co. 
V.  Mayor,  etc.,  166  N.  Y.  92,  59  N.  E.  713,  held: 

"The  landB  embraced  within  die  lines  of  the  exterior  street  were  not,  there- 
fore, conv^ed  to  the  plalntlfTs  predecessor  In  title  by  the  grant  of  187a" 

We  think  that  so  much  of  First  avenue  and  127th  street  continued 
and  extended  on  the  Southard  map  by  force  of  the  act  of  1852  as  lies 
within  said  40-foot  strip  was  not  released.  What  was  intended  to 
be  released  was  so  much  of  the  40-foot  street  as  had  been  superseded 
as  a  street  by  the  new  exterior  street  beyond  it   It  was  not  intended. 


Digitized  by  Google 


Sup.  Ct)         IN  in  CX)lIBU88IOMUt  OF  7UBLX0  WORKS.  9iS 

and  could  not  have  been  intended,  to  cut  off  access  to  said  exterior 
street  through  these  streets  of  approach.  First,  the  intention  of  the 
Legislature  was  clearly  expressed  because  it  provided  that  these  streets 
should  be  continued  to  the  exterior  street  to  form  approaches  thereto ; 
second,  the  understanding  of  that  purpose  by  the  city  was  expressed 
by  the  Southard  map,  which  did  that  very  thing;  and.  third,  the 
grant  to  Palmer  itself  in  unmistakable  language  caressed  the  intent 
of  the  city  when  it  granted  wharfage  and  cranage  to  Palmer  except 
"at  the  foot  of  any  street  or  avenue  which  was  laid  out  through  the 
premises  hereby  granted,"  First  avenue  and  127th  street  then  being 
such  streets  or  avenues.  I  do  not  think  the  city  intended  to  grant  the 
fee  of  so  much  of  said  streets  as  lay  within  said  strip,  and  I  do  not 
think  it  had  the  power  so  to  do.  The  grant  is  to  be  construed  as  of 
the  time  when  made  and  the  conditions  then  existing;  that  is,  the 
connecting  streets  extended  and  a  new  street  contemplated. 

The  matter  of  the  pier  will  be  hereafter  considered. 

As  to  the  merits  of  so  much  of  the  Swift  claim  as  is  included  in  final 
damage  No.  16A.  On  November  30,  1866,  the  city  conveyed  to  Daniel 
P.  Ingraham,  then  owner  of  the  upland  and  abutting  land,  "all  that 
piece  of  land  lying  between  high-water  mark  and  the  bulkhead  line 
as  now  established  of  the  Harlem  river  in  front  of  the  upland  owned 
by  the  said  party  of  the  second  part  between  126th  and  12Sth  streets," 
describing  it  by  metes  and  bounds,  namely : 

"Saving  and  reserrliig  out  ci  tbe  beteby  granted  premises  so  much  thereof 
as  may  torm  part  of  any  street  or  streets,  avenue  or  avenues  Uiat  may  now 
or  hereafter  be  designated  or  laid  out  throu^  said  premises  according  to 
law  for  the  uses  and  purposes  -of  public  streets,  avenues  and  highways  here- 
after mentioned." 

Two  years  after  said  grant  the  Legislature  passed  chapter  ISO,  p. 
361,  Laws  1868,  which  provided  that : 

"It  shall  be  lawful  for  the  proprietors  of  grants  of  land  under  water  In 
the  Harlem  river,  between  the  termination  of  the  Second  avenue  and  the 
East  river,  instead  of  building  an  exterior  conUnuohs  bulkhead,  as  now  laid 
out  by  the  harbor  commissioners,  to  erect  piers  and  wharfs  therein  and  to 
excavate  the  slips  between  the  same,  but  in  no  case  shall  any  such  pier  or 
wharf  be  extended  Into  the  river  further  than  the  said  exterior  line  as  fixed 
by  tbe  said  harbor  commissioners.** 

On  March  16, 1871,  the  board  of  dodcs  upon  petition  adopted  a  reso- 
lution giving  permission  to  Judge  Ingraham  "to  build  piers  out  to  the 
harbor  commissioners'  bulkhead  line  from  125th  to  12Sth  streets,  Har- 
lem river,  such  permission  to  be  subject  to  any  alteration  which  the 
department  of  docks  may  by  law  be  empowered  to  make  in  said  dis- 
trict, and  with  no  expense  for  damage  against  said  department."  The 
improvements  contemplated  comprehended  a  bulkhead  to  be  built  a 
considerable  distance  inside  the  established  bulkhead  line  and  from 
said  bulkhead  to  extend  the  ^iers  into  the  river.  Under  the  act  and 
this  permit  Judge  Ingraham  improved  the  property  by  building  sub- 
stantial piers,  with  bulkheads,  and  between  the  piers  excavated  slips 
sufficiency  to  allow  boats  to  land  at  the  bulkheads  and  at  the  sides  of 
the  piers.   Ingraham  was  the  predecessor  in  title  to  the  Swifts,  and 
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their  deeds  expressly  excluded  conveying  or  intending  to  convey  any 
portion  of  127th  street. 

Counsel  concedes  that  the  grant  of  November  30,  1866,  to  Ingraham 
of  the  land  under  water,  reserved  or  excepted  the  fee  of  the  land  in- 
cluded within  the  boundaries  of  the  exterior  street  laid  out  by  the  com- 
mon council  in  1859.  He  claims  that  the  Swifts  do  not  base  their  title 
upon  the  water  grant,  but  upon  the  act  of  1868  which  was  effectual 
to  vest  title  in  Ingraham  to  the  land  when  he  constructed  the  pier,  bulk- 
head, slips,  etc.,  hereon,  the  argument  being  that  the  state  in  1868  had 
the  power  to  grant  to  the  proprietors,  namely,  the  upland  owners,  an 
absolute  right  to  construct  wharfs  and  piers  upon  the  land  under  water 
of  the  Harlem  river,  notwithstanding  the  act  of  1852,  providing  for 
an  exterior  street  along  the  shore  of  that  river,  and  granting  to  the 
city  tlie  title  to  the  land  included  thereon. 

In  the  Consolidated  Ice  Co.  Case,  supra,  the  court,  after  deciding 
that  the  lands  embraced  within  die  lines  of  the  exterior  street  had  not 
been  conveyed,  said : 

"It  does  not  aecessarlly  follow,  bowever,  that  the  plaintiff  has  not  ac- 
quired some  r^tB  of  user  In  the  waters  adjoining  the  lands  conveyed  and 
^ildi  were  annoced  to  It  by  the  act  of  1868,  autborizbiK  the  constmctlon  of 
plera  and  wharves  and  the  excavation  of  slips  between  th«n ;  but  that  ques- 
tion we  do  xu)t  pass  upon,  as  It  is  not  before  the  court  for  detennlnatlon." 

I  have  reached  the  conclusion  that  while  the  title  to  the  land  under 

water,  which  was  vested  in  the  city  by  the  act  of  1862,  was  not  divested 
by  the  act  of  1868,  that,  being  upcm  a  navigable  stream,  it  was  held 
for  the  same  public  trusts  that  it  had  been  held  prior  to  the  act  of 
1852  by  the  state  in  the  public  interests.  The  nature  of  this  title,  both 
in  the  state  and  as  conferred  by  it  upon  the  city,  is  set  forth  in  the 
Matter  of  the  City  of  New  York,  168  N.  Y.  134,  61  N.  E.  158.  56  L. 
R.  A.  500  (the  Speedway  Case),  with  a  full  citation  of  authorities. 
When  the  state  authorized  the  proprietors  of  the  water  grants,  in  the 
interests  of  navigation  and  commerce,  to  erect  piers  and  di^  out  slips, 
and  when  the  city  by  its  dock  department  granted  its  permission,  and 
when,  acting  under  such  authority  and  permission,  Ingraham  built  the 
pier  and  dug  out  the  slip,  expending  his  money  therefor,  I  think  he 
acquired  property  rights  which  could  not  be  taken  from  him  with- 
out compensation.  Whether  this  permit  from  the  dock  department 
should  be  considered  a  revocable  license  because  of  the  provision 
therein  contained,  "subject  to  any  alterations  which  the  Department  of 
Docks  may  by  law  be  empowered  to  make  in  said  district,"  or  not,  it 
seems  sufficient  to  say  that  the  department  of  docks  has  made  no  such 
alteration  in  said  district,  and  has  not  revoked  said  license  by  any  act 
done  by  it. 

This  property  is  being  taken  by  authority  of  law  for  an  entirely  dif- 
ferent purpose,  to  wit,  for  the  foundations  and  bridge  across  the  river, 
and  is  in  no  sense  an  aid  to  the  navigation  thereof,  but  an  obstacle 
thereto,  even  if  it  be  a  drawbridge,  and  the  law  which  authorized  it 
and  the  petition  which  instituted  the  proceedings  provided  for  the  ac- 
quiring of  title  to  the  lands  and  premises,  ri^ts,  and  easements  re- 
quired. 
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A  valuable  right  which  has  been  in  existence  since  the  year  1871 
is  being  destroyed  for  the  purpose  of  a  public  improrement  Mere 
easements  of  the  light,  air,  and  access  in  the  public  streets  have  been 
held  in  innumerable  cases  in  this  state  to  be  property  rights,  and  for 
the  destruction  thereof  the  courts  have  c(»npelled  the  payment  of 
vast  sums  of  money.  In  the  Speedway  Case,  cited  supra,  it  was  con- 
ceded that  the  title  in  the  tideway  was  in  the  city ;  that  the  title  of  the 
proprietor  of  the  upland  extended  to  high-water  mark;  that,  while 
he  did  not  own  the  tideway  or  the  lands  under  water  beyond  the  same, 
he  had  the  easement  of  passage  and  the  transportation  of  merchandise 
to  and  fro  between  the  navigable  waters,  to  fish  and  to  draw  nets  to 
land,  and  to  load  and  unload  boats.  These  privileges  are  absolute  prop- 
erty rights  as  against  all  but  the  state.  The  state  holds  the  title  in 
fee  in  the  tideway  and  to  the  lands  under  water  beyond  the  same  as 
trustees  for  the  public  in  its  organized  capacity.  As  such  trustee  and 
in  the  exercise  of  its  governmental  functions,  it  may  improve  the  tide- 
way or  the  adjacent  waters  for  the  benefit  of  navigation,  even  to  the 
detriment  of  abutting  upland  owners,  and  without  compensation  to 
them.  But  as  the  speedway,  which  was  erected  in  front  of  the  ap- 
pellant's property,  was  limited  in  its  use  to  certain  vehicles  and  cut 
him  off  absolutely  from  the  river,  the  court  said : 

"It  Is  onneeeaaaiT  to  Inquire  whether  the  appellant  would  be  entitled  to 
compensation  for  Ion  of  hlB  riparian  ea semen ts  If  the  mnnldpallfy  had 
laid  out  and  constructed  In  the  tidewa?  a  general  street  open  to  commercial 
traffic.  •  •  *  Nor  are  we  concerned  with  the  extent  of  appellant's  al* 
leged  loss.  •  •  *  And  it  may  even  be,  as  suggested,  that  the  appellant's 
lands  are  more  Taluable  now  than  they  were  before  the  construction  of  the 
speedway.  *  *  •  The  fact  remains  that  the  question  whether  the  appel- 
lant has  been  Injured  by  the  taking  of  his  riparian  easements  and  the  extent 
of  his  InJnrleSt  if  any,  has  never  been  passed  upon.  He  was  entitled  to  have 
that  question  decided,  and  the  lefoaal  of  the  commissioners  to  consider  it 
was  error." 

There  was  a  mere  riparian  right;  it  being  conceded  that  the  ap- 
pellant's land  stopped  at  the  high-water  mark  and  that  the  title  to 
the  tideway  was  in  the  city.  In  the  case  at  bar  the  title  to  the  70  feet 
reserved  in  the  city's  grant  remains  in  the  city,  but  for  purposes  of 
navigation  the  state  and  the  city  have  autiiorized  the  erection  thereon 
of  a  pier. 

In  Bedlow  v.  Stillwell,  168  N.  Y.  292,  53  N.  E.  26,  the  court  said : 

"Althoufi^  the  pier  was  erected  upon  land  under  water  which  belonged  to 
tbe  state,  yet  It  was  erected  under  and  In  pursuance  of  a  statute  and  by  the 
permission  of  the  dty  authorities,  and  tliat  under  such  circumstances  It 
became  attached  to  the  really  aud  part  and  parcel  of  it  *  *  *  The  per-> 
mission  *  *  •  to  construct  at  uielr  own  eqwnse  this  pier  irtiich  became 
a^nntenant  to  his  wharf  was  sunethlng  more  than  a  mere  license  revocable 
at  the  pleasure  of  the  state.  It  was  a  right  to  use  and  maintain  the  pier 
In  perpetuity,  and  neither  the  dty  nor  the  state  would  lawfully  deprive  tbe 
owners  of  Its  benefits  without  Jnst  compensation." 

In  Matter  of  Pier  18,  95  App!  Div.  501,  88  N.  Y.  Supp.  906,  where 
a  permit  had  been  given  to  shed  a  pier  in  1883,  after  the  passage  of 
the  shedding^  act,  which  permit  did  not  upon  its  face  state  that  it  was 
granted  during  tiie  pleasure  of  the  commissioners  or  any  other  state- 
ment tendii^  to  show  that  it  was  revocable,  this  o>urt  held  that  no 
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authority  was  given  to  the  dock  department  to  revoke  such  license 
when  once  given,  and  that  when  the  cihr  of  New  York,  exercising  the 


to  the  property,  it  was  a  property  upon  which  the  appellants  were  en- 
titled to  maintain  this  structure,  and  it  was  the  value  of  that  pier  with 
the  right  to  niaintain  this  structure  to  which  the  appellants  were  en- 
titled, and  the  report  was  sent  back.  On  the  second  appeal  tiie  order 

was  affirmed  on  the  former  opinion ;  McLaughlin,  J.,  dissenting. 
It  was  affirmed  (185  N.  Y.  607,  78  N.  E-  531),  the  court  saying; 

"While  we  do  not  assent  to  the  doctrine  that  the  right  of  tbe  pier  owners 
to  an  exclustve  nse  of  the  pier  as  a  sbedded  pier  and  to  be  relieved  of  the 
bnrd^  of  having  vessels  put  In  at  the  wharf  was  beyond  legislative  repeal 
or  modification,  still,  as  at  the  time  this  property  was  acquired  by  the  city 
no  such  repeal  had  bieen  made,  the  value  of  the  property  was  to  be  estimated 
under  the  existing  ctmdltlons  of  the  law.  While  the  report  states  that  the 
award  was  made  upon  the  theory  of  the  right  beUig  in  perpetuity,  still  the 
entire  record  disdoses  that  It  was  made  in  accordance  wtUi  the  tme  righta 
of  the  parties.    The  order  should  be  affirmed." 

It  would  seem,  therefore,  that  tfie  valuable  prc^rty  right  in  this 
pier  taken  by  proceedings  not  in  the  interest  of  navigation,  but  for 
other  public  purposes  bught  to  be  paid  for,  and  that  the  value  of  that 
right  so  taken  should  be  appraised  by  the  commissioners. 

The  Draper  claim  is  slightly  differentiated,  in  that  the  grant  of  1870 
was  made  after  the  act  of  1868  which  authorized  the  building  of  piers. 
But  Palmer  and  Ingraham  asked  permission  from  the  dock  depart- 
ment at  the  same  time  and  the  resolution  above  cited  ^ave  permission 
to  both  petitioners  by  name  and  they  conducted  their  improvement  at 
the  same  time  and  upon  a  common  plan.  I  think  Draper's  pier  as  a 
pier  erected  under  legislative  authority  and  by  municipal  permission 
stands  in  precisely  the  same  situation  and  should  be  treated  as  an 
existing  property  right  and  valued  accordingly. 

My  conclusion  as  to  the  Draper  claim  is  this:  that,  as  to  the  40- 
foot  street  reserved  by  the  Judah  grant,  the  title  did  not  pass  to  her 
predecessor  in  title,  but  remained  vested  in  the  city  until  by  the  grant 
of  1870  it  was  released  to  her.  At  that  time,  however,  by  the  act  of 
1852  and  the  filing  of  the  necessary  maps,  the  streets  had  been  ex- 
tended to  the  new  exterior  street,  the  title  of  all  of  which  remained 
vested  in  the  city.  I  do  not  think  she  is  entitled  to  recover  damages 
for  any  portion  of  such  land  lying  within  said  streets  as  land;  t^t. 
so  far  as  tiie  pier  is  ccmcemed,  this  was  erected  under  authority  of 
law  proceeding  from  the  state  and  the  city,  and  that  whether  the  fee 
to  the  land  under  water  occupied  by  her  was  in  her  or  not  is  immate- 
rial. She  was  entitled  to  the  entire  beneficial  use  thereof  which  had 
not  been  interfered  with  by  any  authority,  state  or  city,  until  the  inau- 
guration of  this  proceeding  and  that  she  was  entitled  to  recover  the 
fair  value  thereof,  of  which  she  is  by  this  proceeding  deprived.  Her 
wharfage  rights,  independent  of  the  pier,  I  diink  will  be  preserved  to 
her  on  the  outer  margin  of  the  new  street  to  be  ccmstructed  (Mayor 
V.  Law,  1:^5  N.  Y.  392,  26  N.  B.  471),  and  that  she  is  not  entitled  to 
recover  therefor  where  they  are  not  interfere  with  by  the  erection  of 
the  bridge. 
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The  order  appealed  from  should  be  modified  by  directing  the  report 
to  be  returned  to  the  former  commissioners,  with  direction  to  proceed 
in  accordance  with  this  opinion  without  costs  to  any  party.  AH 
concur. 


BABBBR  T.  ELUNGWOOD  et  al. 
(Snprane  Cbnrt,  Appellate  DlTlston,  First  Department   December  SI,  1900.) 

1.  Acnoir  (i  38*) — Sinou  Oaqsx  of  Action— WiONarui.  Acn— Special  Coh- 

TBACX 

The  complaint  allesed  that  defendants  agreed  to  let  plaintiff  open  an  ac- 
connt  with  them  tOr  BpecalatliiK  <m  margins,  on  condition  that  they  rtioald 
not  execute  any  orders  for  him  In  excess  of  the  number  of  shares  they  were 
willing  to  carry  without  calling  for  additional  margins,  and  that  pur- 
suant to  the  general  custom  in  the  brokerage  btislness  plaintiff  should 
d^Kwlt  part  of  the  cost  of  all  securities  purchased  by  defendants  for  him, 
and  that  they  should  retain  sudi  securities  as  security  for  payment  of 
the  balance  of  the  price  which  they  agreed  to  advance,  and  that  on  a 
like  deposit  defendants  should  sell  on  plalntUTs  account  shares  which  he 
did  not  own  and  complete  the  sale  by  ddlVerlng  riiares  borrowed  by 
d^endants.  they  retaining  the  proceeds  of  the  sale  as  secnrlty.  and 
receiving  a  certain  commission  for  buying  and  selling  for  plaintiff;  and 
that  It  was  also  agreed  by  the  general  custom  of  the^  brokerage  business 
that  all  notices  to  plaintiff  should  be  in  writing,  and  that  such  custom 
was  followed.  The  complaint  further  alleged  that  plaintiff  deposited 
a  certain  sum  with  defendants  as  margins,  and  that  they  made  certain 
vnauthorlEed  sales  and  purchases  on  plaintiff's  account  without  notice 
to  blm,  which  he  disaffirmed  upon  learning  thereof  and  advised  defend- 
ants that  he  did  not  have  the  money  to  replace  the  shares  s<dd  for  him 
without  authority,  and  that  within  a  reasonable  time  after  the  unau- 
thorized sales  the  market  value  of  the  stock  sold  was  mnch  greater  than 
when  sold,  and  within  a  reasonable  time  after  the  nnauthorized  pur- 
chases the  market  value  of  the  stock  purchased  was  mucb  less  than  the 
price  at  which  It  was  covered,  and  that  plaintiff's  damages  caused  by 
the  unauthorized  sales  and  purchases  was  a  certain  sum.  Betd,  that 
the  complaint  stated  but  one  cause  of  action,  which  was  based  upon  the 
special  agreement  alleged  to  have  been  made  with  defendants. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent.  Dig.  i  M9;  Dec.  Dig. 
138.*] 

2.  Brokxhb  a  88*) — ^Action  roR  Wrongful  Acts — Uhauthobized  Sale^^ 

ScvTiciEncT  or  Evidence— Special  Conteact. 

In  an  action  against  brokers  for  damages  caused  by  unauthorized  pur- 
chases and  Mlea  of  stoOt,  weight  of  evidence  held  not  to  show  that  de- 
fendants made  any  special  contract  with  plaintiff  as  to  the  purchase  and 
sale  of  stocks  on  his  account  as  alleged. 

[Ed.  Note^For  other  cases,  see  Brokers,  Cent  Dig.  |  33:  Dec.  Dig. 

|8a*i 

8.  Pbincipal  aitd  Agent  (|  119*)^PBiirciPAL*s  Iaabilitt — Agent's  Actbob- 
JTT— Necessitt  or  Showing. 

To  make  an  employer  liable  on  a  contract  made  with  an  employ^, 
the  employe's  authority  to  make  such  a  contract  must  be  shown. 

[Ed.  Note^For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  H 
891-401;  Dea  Dig.  |  119.*] 

4,  Pbincipal  akd  Agbnt  (|  103*) — Autrobitt— Scofe—Execttion  or  Con- 

TBACT. 

Authority  of  a  sto^  broker's  clerk  to  stay  In  the  oater  office,  meet 
cnstom«n  as  tta^  come  in,  and  rec^ve  and  transmit  orders  over  the 
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telephone,  does  not  aathorlze  him  to  contract  with  a  cnstfflner  to  let 
'  him  open  an  account  with  the  brokers  for  v>ecnlating  on  margina  on 
condition  that  the  brokers  should  not  eocecute  any  orders  for  him  In 
acen  of  the  number  of  shares  they  were  willing  to  carrr  wtfbout  call- 
ing for  additional  margins,  and  by  which  the  brokers  should  sell  on  the 
customer's  account  shares  he  did  not  own  and  complete  the  sale  by  de- 
livering shares  borrowed  by  them  and  retain  the  proceeds  of  the  sale 
as  security. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Gent  Dig.  SI 
278-293;  Dec.  Dig.  9  108.*] 

6.  Bbdkebs  (I  38*) — ^AonoNS  res  Wbonoful  Salb— Jubt  Question— Esaso^- 

ABLE  TmB  or  PUBOHASE. 

Where,  In  an  action  against  stock  brokers  for  damages  bf  the  un- 
authorized sale  of  stock  purchased  for  plaintiff,  the  facts  were  undisputed 
as  to  when  plaintiff  received  notice  of  the  sale  and  the  market  price  of 
the  stock  thereafter,  what  was  a  reasonable  time  for  plaintiffs  to  re- 
purchase or  detmnine  whethra  he  desired  to  repurchase  the  stot^  sold 
was  a  questton  of  law,  and  it  was  error  t?  leave  It  to  the  Jury. 

[Ed.  Note.— For  other  casei^  see  Brokers,  Cent  Dig.  {  34;  Dec.  Dig. 
|88.»J 

&  APFXAI.  AND  Bbbob  (i  87$*) — ^Rbvisw— 4)0n3nONS  Amtothtq  Appkixee. 

Questions  which  plaintiff  ml^t  have  raised  had  he  appealed  need  not 
be  ctmsldered  on  defendant's  ai^peal. 

t&d.  Note.^ — EfOr  other  cases,  see  Appeal  and  Brror,  CSent  Dig;  H  8573- 
8580;  Dea  Dig.  I  878.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Clarence  L.  Barber  a|;ainst  Charles  H.  Ellingwood  and  an- 
other. From  a  judgment  for  plaintiff  and  an  order  denying  a  motion 
for  new  trial,  defendants  appeal.    Reversed,  and  new  trial  granted. 

See,  also,  130  App.  Div.  555, 116  N.  Y,  Supp.  43. 

Argued  before  PATTERSON,  P.  J.,  and  INGRAHAM.  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Duncan  Edwards,  for  appellants. 
James  A.  Deering,  for  respondent 

LAUGHLIN,  J.  The  defendants  are  copartners  conductii^  business 
as  stock  brokers  in  the  cii^  of  New  York  tmder  the  firm  name  of  "C 
H.  ^Hngwood  &  Co."  The  plaintiff  became  one  of  their  customers, 
and  he  brii^  this  action  with  respect  to  transactions  had  with  them, 
without  making  it  entirely  clear  the  allegations  of  his  complaint 
whether  it  is  brought  on  the  theory  of  conversion  or  of  contract;  but 
it  should  probably  be  regfarded  as  an  action  to  recover  the  damages  sus- 
tained by  the  customer  on  account  of  breaches  of  the  contract  by  the 
brokers.  On  a  former  appeal  herein  one  of  the  members  of  the  court 
expressed  the  view  that  it  is  an  action  on  contract,  but  the  court  did 
not  decide  the  question.  130  App.  Div.  556,  115  N.  Y.  Supp.  43.  He 
alleges  a  special  and  unusual  contract  made  between  the  parties  on  the 
15th  day  of  January,  1906,  by  which  he  claims  they  agreed  to  let  him 
open  an  account  with  them  for  speculating  on  margins,  "on  the  condi- 
tion then  agreed  to  that  defendants  should  not  execute  any  orders  on 
his  account  in  excess  of  such  number  of  shares  as  they  were  willing 
to  carry  without  calling  for  additional  margin."  He  then  all^^s  Uiat, 
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agreeably  to  the  general  custom  of  the  brokerage  business,  it  was 
agreed  that  he  should  deposit  with  the  defendants  part  of  the  cost  of 
all  securities  purchased  by  them  on  his  account,  and  that  they  should 
retain  the  securities  as  security  for  the  payment  of  the  balance  of  the 
purchase  price,  whidi  they  ^eed  to  advance.  The  plaintiff  further 
alleges  that: 

"On  a  like  d^xwlt,  It  was  agreed  that  defendants  ahoold  sell  on  plaintiff's 
account,  shares  which  he  did  not  own  and  complete  the  sale  dtiiverlng 
shares  borrowed  by  them  and  retain  the  proceeds  of  the  sale  as  secnritr-" 

And  he  describes  this  as  a  "short  sale." 

It  is  further  alleged  that  the  defendants  were  to  receive  a  commis- 
sion of  one-eighth  of  1  per  cent,  for  buying  and  a  like  commission  for 
selling,  and  interest  on  that  part  of  the  purchase  price  advanced  by 
them.   It  is  further  alleged  that : 

"It  was  also  agreed  by  the  general  practice  and  castom  of  defendants  and 
of  other  brokers  In  tbe  city  of  New  York  that  all  notices  to  plaintiff  Should 
be  giTen  in  writing,  and  Hild  custom  was  fbllowed." 

According  to  the  complaint,  the  plaintiff  deposited  with  the  defend- 
ant as  margins  between  the  15th  and  30th  days  of  January,  1906,  the 
sum  of  $9,000. 

The  plaintiff  further  alleges  that  on  the  26th  day  of  April,  1906,  the 
defendants  had  purchased  and  were  carrying  in  his  account  400  shares 
of  the  stock  of  the  Distillers'  Securities  Corporation,  and  on  the  28th 
day  of  the  same  month  had  purchased  and  were  carrying  in  his  account 
200  shares  of  common  stodc  of  the  American  Locomotive  Company, 
and  on  said  respective  dates  sold  said  stock;  that  on  May  3, 1906,  they 
had  purchased  and  were  carrying  for  him  10  debenture  bonds  series 
B  of  the  Wabash  Railroad  Company,  and  on  April  23d  sold  five  of 
them,  and  on  said  May  3d,  the  other  five  (the  evidence  shows  all  of  the 
bonds  were  sold  on  May  3d) ;  that  on  the  2d  day  of  April,  1906,  defend- 
ants "were  carrying  for  plaintiff,  in  his  account.  200  shares  of  the  stock 
of  the  Atchison,  Topeka  &  Santa  Fe  Railway  Company,  which  defend- 
ants had  sold  short  for  plaintiff,"  and  on  that  day  "they  bought  in  and 
,  covered  said  200  shares  of  the  stock  of  the  Atchison,  Topeka  &  Santa 
F6  Railway  Company  at  $95  per  share  by  appropriating  for  that  pur- 
pose 200  of  said  shares  belonging  to  plaintiff  and  then  under  their  con- 
trol, whose  cost  price  and  real  value  was  $95  per  share,  and  whose  mar- 
ket value  was  $90.87  per  share" ;  and  that  on  or  about  May  5,  1906, 
they  were  carrying  for  plaintiff  in  his  account  200  shares  of  the  stock 
of  the  Consolidated  Gas  Company  which  defendants  had  sold  short 
for  plaintiff,  and  on  that  day  they  bought  in  and  covered  said  200 
shares  of  the  stock  of  the  Consolidated  Gas  Companv  at  $137.75  per 
share ;  that  all  of  said  sales  and  purchases  were  made  without  notice 
to  the  plaintiff  and  without  his  authority;  and  that  on  learning  thereof 
he  disaffirmed  the  same  and  informed  the  defendants  that  he  did  not 
possess  money  or  property  readily  convertible  into  money  necessary  to 
replace  said  shares  in  his  account  at  that  time. 

The  plaintiff  then  alleges  that  within  a  reasonable  time  after  the  un- 
authorized sales  the  market  price  of  the  stocks  and  bonds  was  much 
greater  than  that  at  which  they  were  sokl,  and  he  specifies  what  it  was; 
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that  within  a  reasonable  time  "after  said  unauthorized  purchase  appro- 
priation and  covering"  of  the  Atchison,  Topeka  &  Santa  Fe  Company- 
stock,  its  market  value  was  $86.37  per  share,  which  was  much  less  than 
the  price  at  which  it  was  covered;  and  that  within  a  reasonable  time 
after  the  unauthorized  purchase  and  covering  of  the  Consolidated  Gas 
Company  stock  its  market  value  was  $135  per  share,  whidi  was  much 
less  than  the  price  at  v^ich  it  was  covered.  The  plaintiff  alleges  his 
loss  "on  account  of  said  unauthorized  purchases  and  sales"  to  be  $10,- 
140.50,  upon  which  he  allows  a  credit  of  $418  for  commissions,  which 
he  concedes  the  defendants  were  entitled  to  for  buying  and  selling 
stocks  and  bonds,  and  interest  which  he  concedes  they  would  have  been 
entitled  to  charge  him,  and  he  demands  judgment  for  the  balance,  to- 
gether with  interest  thereon  frcnn  the  5th  day  of  May,  1906. 

No  question  with  respect  to  the  right  of  plaintiff  to  recover  the  mar- 
gins is  presented,  although  if  such  right  exists  it  might  have  been  liti- 
gated herein,  and  it  would  seem  that  a  full  adjustment  of  the  damages 
would  involve  the  right  to  the  margins. 

On  the  trial  the  plaintiff  gave  evidence  tending  to  sHOw  that  the  ac- 
count was  opened  on  a:  special  contract  as  alleged,  and  the  case  was  tried 
and  submitted  to  the  jury  upon  that  theory.  The  jury  found  with  tilie 
plaintiff ;  but  it  is  evident  that  he  is  dissatisfied  with  the  amount  of  the 
verdict,  although  he  has  not  appealed,  for  he  claims  that  the  court  erred 
in  limiting  him  to  a  recovery  on  the  special  contract,  and  that,  even 
though  he  failed  on  that  issue,  he  should  have  been  permitted  to  recov- 
er as  in  an  ordinary  case  where  stocks  are  sold  by  brokers  without  no- 
tice to  or  demand  upon  the  customer  for  further  margins.  The  fact 
that  both  parties  desire  a  new  trial  is  not  sufficient  to  authorize  it ;  but 
the  record  presents  grounds  upon  which  we  are  able  to  accommodate 
them. 

The  plaintiff  opened  the  account  with  one  Cunningham,  who  was  in 
the  employ  of  the  defendants  as  a  clerk  in  the  office.  The  plaintiff  had 
none  of  his  transactions  with  either  of  the  defendants,  and  he  had  all 
of  them  with  Cunningham.  There  is  no  evidence  that  either  of  the  de- 
fendants had  any  knowledge  of  the  making  of  this  special  contract,  and 
Cunningham  denies  that  it  was  made.  The  court  submitted  the  ques- 
tion wiSi  respect  to  Cunningham's  authority  to  the  jury  as  one  of  fact 
under  general  instructions  that  the  defendants  were  responsible  for  his 
acts  within  the  apparent  scope  of  the  business  intrusted  to  him.  The 
evidence  with  respect  to  Cunningham's  authority  adduced  in  behalf  of 
the  plaintiff  related  to  the  transactions  between  him  and  Cunningham, 
and  to  transactions  Cunningham  had  with  other  customers  in  his  pres- 
ence. This  was  shown  by  conversations  over  the  telephone  in  the  pres- 
ence of  plaintiff,  in  which  Cunningham  was  apparently  taking  orders 
and  giving  directions  to  other  employes  in  the  office  in  regard  to  them. 
This  evidence,  standmg  alone,  would  have  been  insufficient  to  make  it 
a  question  of  fact  for  the  jury  as  to  whether  Cunningham  had  au&or- 
ity  to  make  the  special  and  extraordinary  contract  which  it  is  claimed 
he  made ;  but  the  testimony  of  the  defendant  Bllingwood  was  probably 
sufficient  to  take  the  question  to  the  jury,  for  he  testified,  among  other 
things,  with  respect  to  Cunningham's  authority,  as  follows: 
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'*H«  was  an  emyioy^  for  the  pnrpoee  of  getting  ctiBtomers  and  transactliMt 
any  bnslnen  in  connection  with  the  firm  that  came  Into  the  office." 

He  also  testified  that  Cunningham  had  solicited  several  customers 
for  the  firm.  We  are  of  opinion,  however,  that  the  finding  of  the  jury 
that  such  a  special  contract  was  made  is  clearly  against  the  weight  of 
evidence.  It  is  not  only  denied  by  Cunningham,  but  it  is  impeached  by 
the  fact  that  the  plaintiff  received,  without  protest,  numerous  notices 
from  defendants  containing  the  usual  provision  that  it  was  mutually 
understood  and  agreed  diat  the  brokers  were  authorized  to  sell  without 
notice  when  they  deemed  such  course  necessary  for  their  own  protec- 
tion, and  by  the  further  fact  that  the  plaintiff  testified  that,  when  the 
panic  caused  by  the  earthquake  at  San  Francisco  was  on,  he  called  oii 
Cunningham  and  asked  "how  long  he  would  carry  me  before  he  closed 
me  out."  This  necessitates  granting  a  new  trial ;  but,  other  gfrounds 
having  been  argued  which  will  necessarily  arise  upon  a  new  trial,  we 
deem  it  proper  to  express  our  views  thereon. 

There  is  no  substantial  conflict  in  the  evidence  with  respect  to  the 
market  price  of  the  different  securities  which  the  defendants  were  car- 
rying for  the  plaintiff,  both  long  and  short.  The  learned  trial  judge, 
instead  of  deciding  on  this  evidence,  as  matter  of  law,  what  was  a  rea- 
sfinable  time  for  the  plaintiff  to  repurchase  or  determine  whether  he 
wished  to  repurchase  the  stocks  and  securities  which  the  defendants 
were  carrying  for  him,  long,  left  that  question  as  one  of  fact  for  the 
jury,  under  a  charge  which  permitted  liie  jury  to  award  to  the  plain- 
tiff the  highest  market  price  thereof  for  the  30  days  succeeding  the  al- 
leged unauthorized  sales.  There  was  evidence  with  respect  to  tiie  mar- 
ket price  of  the  stocks  for  the  succeeding  30  days.  The  evidence  witii 
respect  to  the  market  price  of  the  bonds  consisted  of  the  allegations  of 
the  complaint  which  showed  their  price  on  these  days  and  were  admit- 
ted and  evidence  covering  a  period  of  15  days  succeeding  the  alleged 
unauthorized  sales.  The  latter  evidence  was  most  general  in  its  na- 
ture, merely  giving  the  highest  and  lowest  price  by  the  week  for  the 
two  weeks  succeeding  the  alleged  unauthorized  sales.  Exception  was 
duly  taken  by  the  counsel  for  the  appellant,  who  then  contended,  as  he 
does  on  this  appeal,  that  the  question  of  reasonable  time  was  one  of 
law  for  the  court.  Counsel  for  the  respondent  now  joins  in  that  view. 
We  are  of  opinion  that  the  court  erred  in  this  regard,  and  that,  the 
facts  being  undisputed,  the  court  should  have  decided  what  was  a  rea- 
sonable time  and  the  price  which  was  to  be  regarded  as  the  highest 
price  as  the  basis  for  determining  the  amount  of  the  recovery.  Bur- 
horn  v.  Lockwood,  71  App.  Div.  301,  76  N.  Y.  Supp.  828 ;  Hurt  v.  Mil- 
ler, 120  App.  Div.  833, 105  N.  Y.  Supp.  775;  Mullen  v.  Quinlan  &  Co., 
195  N.  Y.  109,  87  N,  E.  1078. 

The  plaintiff  testifies  that  he  was  informed  by  Cunningham,  three 
or  four  days  before  May  4,  1906,  of  the  sale  of  the  Distillers'  Com- 
pany stock.  He  testifies  that  he  at  once  repudiated  the  sale,  and  that 
Cunnin|rham  promised  to  take  them  up,  which  is  claimed  was  in  effect 
a  promise  to  repurchase  the  stock  when  the  effect  of  the  panic  was' 
over  or  frhen-the  market  settled,  and  that  he  had  another  conversation 
with  him  on  the  4th  of  May  concerning  it,  in  which  he  drew.  Cunning- 
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ham's  attention  to  the  fact  that  this  stock  was  then  quoted  at  54,  and 
requested  that  Cunningham  take  the  matter  up,  and  Cunningham  re- 
plied that  he  wanted  to  wait  to  see  which  way  the  general  market  was 
going.  On  every  day  from  the  time  of  the  sJile  of  the  Distillers'  Com- 
pany stock  until  the  5th  day  of  May  thereafter,  it  could  have  been  pur- 
chased at  a  lower  price  than  that  at  which  it  was  sold,  so  that  the  plain- 
tiff would  have  sustained  no  loss.  According  to  the  complaint,  the 
plaintiff  evidently  did  not  need  any  time  to  repurchase  the  stock  or  to 
determine  whether  or  not  he  desired  to  repurchase  it.  They  are  to  the 
effect  that  he  notified  defendants : 

"^niat  he  dtd  not  pocBcno  money  or  property  readily  convertible  Into  moncT' 
necessary  to  replace  said  Bhares  In  his  account  at  that  tLme." 

This  indicates  that  he  did  determine  that  he  was  unable  to  repur- 
chase the  stock,  and,  if  so,  he  needed  no  more  time.  It  cannot  be  de- 
termined from  the  verdict  what  time  the  jury  regarded  as  a  reason- 
able time  after  the  sale,  the  price  on  which  day  was  to  be  taken  as  the 
basis  of  arriving  at  a  verdict.  According  to  testimony  introduced  by 
the  defendant,  the  plaintiff  received  immediate  notice  of  the  sale  of  this 
stock.  We  are  of  opinion  that  the  jury  should  have  been  instructed 
that,  if  the  plaintiff  received  immediate  notice  of  the  sale,  a  reasonable 
time  elapsed  for  him  to  repurchase  or  to  decide  whether  he  desired  to 
repurchase,  before  the  price  went  above  the  price  at  which  it  was  sold,, 
so  that  on  that  theory  he  would  have  sustained  no  damage. 

The  principal  contention  on  the  part  of  the  defendants  with  respect 
to  the  Locomotive  Company  stock,  as  with  respect  to  the  Distillers' 
Company  stock,  was  that  they  had  express  authority  from  the  plaintiff 
to  sell,  and  while  nmnerous  notices  of  sales  purporting  to  be  issued  by 
the  defendants  addressed  to  the  plaintiff  on  the  day  of  the  sales,  which 
were  produced  by  the  plaintiff,  were  offered  in  evidence  by  the  defend- 
ants, yet  it  was  not  specifically  shown  when  they  were  delivered  or 
mailed.  There  were  also  several  monthly  statements  rendered  to  the 
plaintiff  by  the  defendants  introduced  in  evidence  which  showed  the 
transactions  in  the  account  during  the  preceding  month,  which  state- 
ments included  all  of  the  transactions  of  which  the  plaintiff  now  com- 
plains. The  plaintiff  testified  that  he  received  no  notice  of  or  state- 
ment of  account  of  sales  showing  the  sale  of  any  of  these  securities 
until  the  middle  of  July  thereafter ;  but  he  modified  this  testimony 
saying  that  the  statement  of  account  showing  the  alleged  unauthorized 
sales  of  the  Distillers'  Corjxjration  stock  and  the  Locomotive  Company 
stock  might  have  reached  his  office  about  the  1st  of  May,  but  had  not 
come  to  his  personal  attention.  The  market  price  of  the  Locomotive 
Company  stock  remained  below  the  selling  price  for  a  period  of  five 
days  after  the  alleged  unauthorized  sale  of  it  by  the  defendants.  In  our 
opinion  it  was  important  to  determine  when  the  plaintiff  received  no- 
tice of  these  various  sales,  because  the  reasonable  time  given  to  him, 
after  repudiating  the  sale,  to  repurchase  or  determine  whether  or  not 
he  desires  to  repurchase  in  the  event  of  the  failure  of  the  brokers  to 
restore  the  stock,  necessarily  depends  upon  knowledge  on  his  part  that 
there  has  been  a  sale. 
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With  re^ct  to  the  bonds,  the  alleged  unauthorized  sale  occurred  on 
May  3,  1906.  The  plaintiff  evidently  assumed  that  a  reasonable  time 
would  not  elapse  until  the  16th  day  of  May,  or  13  days  thereafter,  for 
he  alleges  in  his  complaint  that  the  market  value  of  these  securities 
within  a  reasonable  time  after  their  ssde  wa^  much  greater  than  that 
for  which  they  were  sold,  and  with  respect  to  the  bonds  he  then  states 
their  market  value  on  the  16th  and  31st  days  of  May  and  the  6th  day  of 
June,  1906.  The  allegations  of  the  complaint  with  respect  to  the  mar- 
ket price  of  the  bonds  on  those  days  were  admitted,  and  they  consti- 
tute the  plaintiff's  evidence  on  that  point.  The  defendants,  however, 
showed  the  highest  and  lowest  price  at  which  these  bonds  sold  during 
the  two  weeks  ending  May  11  aijd  May  18,  1906,  but  did  not  show 
what  the  price  was  on  any  particular  day.  The  daily  prices  should  have 
been  given,  for  on  the  record  before  us  there  is  nothing  to  show  that 
a  week  or  more  was  required  by  the  plaintiff  for  the  determination  of 
the  question  as  to  whether  he  desired  to  repurchase,  or  that  he  did  not 
determine  it  sooner.  With  respect  to  the  stocks  which  the  defendants 
were  carrying  short  for  the  plaintiff,  we  are  of  opinion  that  the  court 
erred  in  instructing  the  jury  as  to  the  measure  of  damages.  On  the 
complaint  and  on  the  theory  upon  which  the  action  was  tried,  the  de- 
fendants were  without  authority  to  purchase  to  cover  the  short  sales 
until  directed  by  the  plaintiff  so  to  do.  Ordinarily  the  measure  of  dam- 
ages with  respect  to  such  a  transaction  would  be  the  difference  between 
the  price  at  which  the  broker  sold  the  stock  short  and  credited  the  cus- 
tomer with  and  its  market  price  at  the  time  the  customer  gave  them 
notice  to  {lurchase  and  cover  the  sale,  making  allowance  for  commis- 
sions and  interest,,  as  that  would  constitute  his  profits,  if  any,  on  the 
transaction  or  in  other  transactions.  White  v.  Smith,  54  N.  Y.  623: 
Campbell  v.  Wright,  118  N.  Y.  694,  23  N.  E.  914;  Lazare  v.  Allen,  20 
App.  Div.  616,  47  N.  Y.  Supp.  340;  Dos  Passos  on  Stock  Brokers  and 
Stock  Exchange  (2d  Ed.)  pp.  325,  916. 

In  Rogers  v.  Wiley  et  al.,  131  N.  Y.  527,  30  N,  E.  582,  Judge  May- 
nard,  writing  the  opinion  of  the  court  from  which  Judge  Gray  dissent- 
ed, s^d  with  respect  to  the  question  of  damages : 

"We  see  no  error  In  tbe  measure  of  damages  adopted  bs  the  trial  court, 
which  was  tbe  difference  between  tbe  amount  paid  hj  the  defCTdants  upon  th& 
nnauffaorlzed  purchase  of  the  stodc  August  16,  18^  and  what  it  might  have 
heen  bought  for  February  10,  1883,  when  plaintltt  gave  tbe  direction  to  buy. 
It  was  the  rule  sanctioned  by  this  conrt  in  Campitell  v.  Wright,  118  N.  X. 
5M  [23  N.  BL  014]." 

The  case  of  Campbell  v.  Wright,  referred  to  in  the  opinion  of  Judge 
Maynard,  was  one  involving  a  short  sale.  It  was  there  expressly  stated 
that  the  customer  could  disregard  the  action  of  the  broker  in  purchas- 
ing stock  to  cover  the  short  sale  without  authority,  and  a  recovery 
was  had  of  the  amount  of  the  margins  which  the  customer  would  have 
had  to  his  credit  with  the  brokers  had  it  not  been  for  their  unauthorized 
action  in  charging  the  account  with  the  purchase  price  of  the  stocks 
thus  bought  without  authority.  The  profit  that  would  have  been  made 
had  the  brokers  executed  the  order  to  purchase  at  the  time  the  cus- 
tomer directed  them  to  do  so  would,  in  that  case,  have  merely  covered 
the  ccmunissions  of  the  brokers.   The  tri^  court  instructed  the  jury- 
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that  it  was  immatenal  whether  the  action  was  upon  contract  or  for 
conversion,  and  the  Court  of  Appeals,  without  deciding  what  the  na- 
ture of  the  action  was,  say  in  their  opinion  that  this  charge  was  not 
prejudicial  to  the  defendants,  for,  on  the  facts  being  found  in  favor  of 
the  plaintiff,  the  verdict  was  warranted. 

VVhile  Rogers  v.  Wiley  proceeded  upon  a  different  theory  in  arriv- 
ing at  the  plaintiff's  damages,  it  is  not  to  be  inferred,  in  view  of  the 
statement  in  the  opinion,  that  the  court  intended  to  prescribe  a  differ- 
ent rule  from  that  sustained  by  the  other  authorities  herein  cited.  The 
fair  inference  is,  I  think,  although  it  does  not  appear  from  the  opinion, 
that  Rogers  v.  Wiley  was  sustained  upon  the  theory  that  it  was  an  ac- 
tion to  recover  the  damages  sustained  by  the  customer  which  would  be 
represented  by  the  balance  of  the  account  owing  by  the  brokers  to  the 
customer,  not  as  the  account  stood  on  the  books  of  the  brokers,  where- 
in the  customer  had  been  charged  without  authority  for  the  purchase 
of  stock  to  cover  short  sales,  but  for  die  balance  of  the  account  as  it 
would  have  been  had  the  brokers  not  purchased  without  authority  to 
cover  short  sales,  but  had  obeyed  the  directions  of  the  customer  with 
respect  to  purchasing  stock  for  such  purpose.  The  action  was  in  effect 
to  recover  the  damages  which  the  customer  had  sustained  by  a  breach 
of  contract  on  the  part  of  the  brokers  in  appropriating  moneys  stand- 
ing to  his  credit  in  their  hands  by  purchasing  stock  therewith  without 
authority  to  cover  short  sales.  On  that  theory  the  rule  is  consistent 
with  the  other  cases  cited.  The  result  seems  to  be  the  same  whether 
you  accept  the  purchase  as  made  by  the  brokers  without  authority,  and 
which  they  presumably  charged  to  the  customer,  and  use  that  as  a  basis 
for  figuring,  modifying  it  by  the  price  at  which  they  should  have  pur- 
chased when  duly  directed  to  do  so,  or  disregard  their  unauthorized 
purchase  and  adjust  the  accounts  by  determining  the  difference  between 
the  price  at  which  the  sale  was  made  short  and  the  price  at  which  the 
securities  might  have  been  purchased  to  cover  when  the  customer  gave 
the  direction  to  purchase,  making  due  allowance  for  commissions  and 
interest — which  seems  to  have  been  done  in  most  of  the  printed  cases. 
Wright  V.  Bank  of  Metropolis,  110  N.  Y.  237,  249,  18  N.  E.  79,  1  L. 
R.  A.  289,  6  Am.  St.  Rep.  356 ;  Baker  v.  Drake,  66  N.  Y.  518-524,  23 
Am.  Rep.  80;  s.  c.  53  N.  Y.  211-216,  13  Am.  Rep.  507. 

It  is  manifest  that  where  a  broker  purchases  stock  to  cover  a  short 
sale  there  is  no  conversion  of  the  customer's  stock,  and  the  action  in 
that  regard  must  necessarily  rest  upon  contract  express  or  implied.  If 
the  purchase  be  made  without  authority,  it  certainly  does  not  concern 
the  customer  unless  the  broker  has  appropriated  funds  of  the  custom- 
er with  which  to  make  the  purchase,  in  which  case  that  might  give 
rise  to  a  cause  of  action  for  a  conversion  of  the  funds  or  for  money  had 
and  received.  In  the  case  at  bar  there  is  no  evidence  that  the  customer 
directed  the  brokers  to  purchase  stock  to  cover  these  short  sales.  The 
court  in  submitting  the  case  to  the  jury  instructed  them,  in  effect, 
that  the  rule  with  respect  to  reasonable  time  applied  as  well  to  the 
short  as  to  the  long  transactions,  and  that  in  the  former  case  the  plain- 
tiff was  entitled  to  recover  the  difference  between  the  price  whidi  the 
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brokers  paid  on  the  unauthorized  purchases  to  cover  short  sales  and  the 
lowest  price  of  the  stocks  for  a  reasonable  time  thereafter. 

No  case  has  been  cited,  and  we  find  none,  applying  this  rule  to  sales 
short.  All  of  the  cases  lay  down  the  rule  that  the  customer  may  ignore 
the  unauthorized  purchase  by  the  broker,  and  that  it  cannot  affect  his 
rights,  which  are  to  have  the  short  sale  transaction  carried  for  him  un- 
til he  gives  an  order  to  the  broker  to  purchase  stock  to  cover  such  sale, 
subject,  however,  to  the  right  of  the  broker  in  the  meantime  to  be 
protected  by  margins  and  to  require  additional  margins  when  necessary 
by  reasonable  notice  and  to  sell  on  reasonable  notice  as  to  time  and 
place  in  the  event  that  the  customer  fails  to  put  up  the  necessary  mar- 
gin, and  to  the  right  also  of  the  broker  to  close  the  account  with  re- 
spect to  any  particular  security,  on  notice,  after  it  has  been  carried  for 
a  reasonable  time,  which  is  the  implied  contract  arising  between  the 
broker  and  the  customer  owing  to  the  nature  of  the  transaction.  White 
V.  Smith,  supra;  Campbell  v.  Wright,  supra;  Rogers  v.  Wiley  et  al.. 
supra ;  Lazare  v.  Allen,  supra.  See,  also.  Content  v.  Banner,  184  N. 
Y.  121,  76  N.  E.  913. 

Unless,  therefore,  notice  of  the  unauthorized  purchase  to  cover  a 
short  sale  is  equivalent  to  notice  that  the  broker  demands  that  the 
customer  close  the  account  with  respect  to  that  security,  there  would 
seem  to  be  no  ground  for  applying  the  rule  of  reasonable  time  to  a 
short  sale.  Of  course,  the  relations  of  the  parties  or  the  circumstances 
might  be  such  as  to  show  that  the  broker  did  not  wish  to  carry  the 
account  any  longer;  but  the  mere  fact  that  he  makes  an  unauthorized 
purchase  to  cover  a  short  sale  is,  I  think,  alone  insufficient,  for  that 
a)urse  might  have  been  taken  and  usually  is  taken  on  account  of  in- 
sufficient margins,  or  a  feeling  of  insecurity  with  respect  to  the  mar- 
gins. This  question  has  not  been  argued,  and  we  therefore  should 
refrain  from  expressing  a  decided  opinion  thereon.  We  only  intend  to 
suggest  that  the  adjudicated  tases  have  not  been  followed,  and  to  draw 
attention  to  the  difficulties  that  may  be  met  with  along  the  lines  on 
which  this  case  was  tried. 

It  follows,  therefore,  that  the  judgment  and  order  should  be  re- 
versed, and  a  new  trial  granted,  with  costs  to  appellant  to  abide  the 
event. 

PATTERSON,  P.  J.,  concurs. 

SCOTT,  J.  The  complaint  states  but  a  single  cause  of  action,  and 
that  is  based  upon  the  special  agreement  alleged  to  have  been  made  be- 
tween plaintiff  and  Cunningham,  the  defendants'  clerk.  Plaintiff  might 
have  pleaded  an  alternative  cause  of  action  based  upon  the  general  rules 
relating  to  stock  broking  contracts,  but  he  did  not  do  so.  As  to  the 
special  agreement,  the  weight  of  the  evidence  and  the  probabilities  of 
the  case  are  that  it  was  not  made.  But  even  if  Cunningham  had  as- 
sumed to  make  such  an  unusual  contract  for  his  employers,  it  would 
still  be  necessary  to  show  his  authority.  Of  that  there  was,  as  I  read 
this  case,  no  evidence.  It  certainly  is  not  to  be  inferred  irom  the  fact 
that  his  duty  was  to  stay  in  the  outer  office,  meet  customers  as  th^ 
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came  in,  and  receive  and  transmit  orders  over  the  telephone.  I  agree 
with  Mr.  Justice  I«AUGHLIN  that  the  question  of  reasonable  time,  if 
that  question  became  important^  was  one  of  law  to  be  determined  by 
the  court. 

It  seems  to  me  to  be  unnecessary  to  consider  any  question  that  plain- 
tiff might  have  raised  if  be  had  appealed,  or  any  question,  other  than 
this  above  mentioned,  which  may  arise  upon  the  new  ttiaU 

INGRAHAM  and  CLARKE,  JJ.,  concur. 


SABATINO  T.  BOEBLINO  CONST.  Oa  ' 

(Supreme  Court,  Appellate  Division,  Fourth  Department   January  12,  1910.> 

1.  MaSTEB  AKD  SBBVANT  a  '27S*)'-lNJtUBT  TO  SSBVAHI^EVIDEKCE  OF  NEOU- 

GEKCE. 

Evidence  In  an  actlim  for  Injurlee  to  a  servant  held  IxisnflBciait  to  show 
that  the  Injuries  were  caused  by  tbe  negligence  of  the  mastn.  tiiou^  tb» 
elevator  shaft  about  which  plalntlfl  was  employed  was  not  guarded  as  re- 
quired by  law. 

{Ed.  Note. — For  other  cases,  see  Bf aster  and  Servant,  Cent  Dig.  {{  KSO^ 
952,  9&4,  959,  970,  976 ;  Dec.  Dig.  |  278.»] 

2.  Mastes  akd  Servant  ({  217*)— Injtjbt  to  Sebvant— Assukiption  or  Bisk. 

A  servant,  who  remained  at  work  about  an  elevator  shaft  whic4i  was- 
not  guarded  by  barriers  as  required  by  law,  assumed  the  risk  of  Injury. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Gent  Dig.  ff  S74> 
600;  Dec.  Dig.  {  217.*] 

Spring,  J.,  dissenting. 
Appeal  from  Trial  Term,  Monroe  County. 

Action  by  Innoncenzo  Sabatino  against  the  Roebling  Construction 
Company.  Plaintiff  had  judgment,  from  which,  and  an  order  deny- 
ing a  motion  for  a  new  trial  on  the  minutes,  defmdant  appeals.  Re- 
versed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS,. 

KRUSE,  and  ROBSON,  JJ. 

Satterly,  Bissell,  Taylor  &  French  and  Fred  C  Goodwin,  for  ap- 
pellant. 

Wm.  J.  Maloney,  for  respondent. 

WILLIAMS,  J.  The  judgment  and  order  should  be  reversed,  and 
a  new  trial  granted,  with  costs  to  appellant  to  abide  event. 

The  action  is  for  damages  for  personal  injuries  alleged  to  have  been 
caused  by  the  defendant's  negligence.  A  hoisting  device,  or  elevator,, 
being  used  by  defendant  in  the  construction  of  the  Hotel  Seneca,  fell,, 
while  being  changed,  and  struck  plaintiff,  causing  the  injuries  com- 
plained of.  It  had  been  in  use  for  hoisting  materials  to  the  eighth 
floor,  and  the  change  was  to  enable  it  to  be  used  for  hoisting  to  the 
seventh  floor. 

The  defendant  failed  to  comply  with  the  labor  law  with  reference  to- 
hoisting  apparatus  or  elevators  used  in  a  building  in  the  course  of  its 

construction.  The  openings  or  shafts  were  not  mclosed  or  fenced  at 

*For  othar  castf      mom  tople  A  i  mxfmbu  In  Dtc.  ft  Am.  Dlgi.  1907  to  daU,  A  Rcpf  ladum. 
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all.  The  court  left  it  to  the  jury  to  find  whether  this  failure  consti- 
tuted negligence  which  caused  the  injury,  and  whether  the  plaintiff 
assumed  the  risk  of  the  absence  of  these  barriers.  The  jury  found  for 
the  plaintiff  on  these  questions.  They  are  both  troublesome.  It  was 
well  enough  to  find  that  the  failure  to  comply  with  the  labor  law  was 
negligence,  but  it  is  difficult  to  see  how  the  absence  of  these  barriers 
was  the  cause  of  plaintiff's  injuries.  The  barriers  on  two  sides  were 
required  to  be  adjustable,  and  from  three  to  four  feet  from  the  floor, 
and  two  feet  from  the  opening.  It  would  seem  that  the  plaintiff 
could,  with  the  barriers  present,  have  put  his  body  inside  the  shaft, 
so  as  to  be  struck  by  the  falling  elevator,  as  he  was  at  this  time,  and 


knew  that  there  were  no  guards  or  barriers  about  the  openmgs  as 
required  by  the  labor  law.  How  could  it  be  said  that  he  did  not  ap- 
preciate the  dangers  of  operating  or  changing  the  elevators  without 
them  ?  It  seems  to  me,  for  these  reasons,  there  was  a  failure  to  estab- 
lish legal  liabilit}'  upon  this  branch  of  the  case. 

A  further  ground  of  negligence  on  the  part  of  the  defendant,  sub- 
mitted to  the  jury,  was  under  the  employer's  liabiHty  act — the  failure 
of  a  superintendent,  or  person  acting  as  such,  to  require  the  change  of 
the  elevator  to  be  made  in  a  reasonably  safe  way.  Very  likely  the 
man  Mai>es  could  properly  be  found  by  the  jury  -within  this  statute 
and  n^ligent  in  the  respect  complained  oi;  but  we  cannot  say 
whether  the  jury  found  negligence  under  the  labor  law  or  the  em- 
ployer's liability  act.  Both  were  submitted  to  them,  and  there  were 
no  special  findings ;  only  a  general  verdict.  We  think  upon  the  evi- 
dence liability  under  the  labor  law  was  not  established,  and  therefore 
a  new  trial  should  be  had. 

We  do  not  pass  upon  the  question  of  contributory  negligence  in 
placing  plaintiff's  bodjj  within  the  opening,  and  under  the  elevator, 
which  he  knew  was  being  changed.  This  is  a  close  question  also.  It 
will  arise  another  appeal  is  t^en  to  this  court,  and  will  be  deter- 
mined upon  the  evidence  then  in  the  record. 

Judgment  and  order  reversed,  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  event. 

ROBSON,  J.,  concurs.  McLENNAN,  P.  J.,  concurs  in  result,  on 
the  ground  defendant  was  not  shown  to  be  guilty  of  negligence ;  and 
KRUSE,  J.,  in  result,  on  the  ground  that  plaintiff  assumed  the  risk. 
SPRING,  J.>  dissents,  and  votes  for  affirmance. 


1.  ASSIONKBNTa  (I  121*)— PXBSORS  WHO  MAT  SUB— ASSIONEK  OF  OHOBK  IN  AO- 

■noN. 

At  common  law  the  assignee  of  the  choae  In  action  could  not  sue  in  his 
own  name,  though  be  may  do  so  under  the  statutes. 

[Ekl.  Note.— For  other  cases,  see  Assignments,  Cemt  Dig.  H  200-205; 
Bee.  Dfg.  1 121.*] 

«For  oUitr  cum  m»  wm*  toplo  A  S  mmau  la  Dm.  *  An.  Din.  IHT  to  data,  A  Tttgt'r  IndtxM 


And  as  to  assumed  risk,  the  plaintiff 
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2.  JDDGUENT  (I  839*)— ABBiaNUEiTT— Modi. 

Though  the  statute  expressly  authorizes  the  assignment  of  a  jn^ment. 
It  prescribes  no  formality  as  essential  to  the  validity  of  the  assignment 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent  IMg.  H  1533,  1034 ;  Dec. 
Dig.  i  839.  •] 

8.  PaBTNEBSHIP  (I  242*)— RlTIBIIf  O  FaBTNBB— IlTTEBEST  OT  NlW  PaBTITEK. 

^bere,  after  a  Arm  had  obtained  a  Judgment,  one  of  the  partners  sold 
his  partnership  Interest  to  the  others,  and  they  sold  his  interest  to  a  third 
person,  the  retiring  partner's  interest  in  the  Judgment  passed  as  any  otb&r 
firm  asset  and  vested  In  the  ner  partner,  and  the  new  firm  could  sue  on 
the  judgment. 

[Ed.  Note.— For  other  cases,  see  Partnership,  Cent  Dig.  |  508 ;  Dec:  Dig. 
1242.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Frank  J.  Baumert  and  others  against  Louis  Daeschler. 
Judgment  of  dismissal,  and  plaintiffs  appeal.  Iteversed,  and  new  trial 
ordered. 

Argued  before  GIEGERICH,  DAYTON,  and  I^HMAN,  JJ. 

David  J.  Gladstone,  for  ai^ellants. 
James  Moffett,  for  respondent. 

DAYTON,  J.  'F.  J.,  Wm.  A.,  and  Jos.  Baumert,  composing  the 
firm  of  F.  X.  Baumert  &  Co.,  sued  and  recovered  a  judgment  in  their 
favor  as  such  firm  against  the  defendant  here.  Thereafter  Jos.  Bau- 
mert withdrew  from  the  firm,  and  by  a  written  instrument,  dated 
March  4,  1901,  sold  and  transferred  to  his  associates,  Wm.  A.  and  F. 
J.  Baumert,  his  one-third  interest  in  all  of  the  property  and  the  as- 
sets of  the  partnership,  and  the  last  two  continued  the  partnership 
business  under  the  same  name.  Subsequently  they  entered  into  an 
agreement  in  writing  with  Henry  Bahr  to  take  him  into  the  firm  and 
sell  and  transfer  to  him  the  one-third  interest  which  they  had  pur- 
chased from  Jos.  Baumert.  The  s^^reement  to  transfer  this  interest 
seems  to  be  executory,  but  tiie  partnership  appears  to  have  been  con- 
tinued by  these  three  parties  under  the  same  name,  and  F.  J.  Baumert 
testified  that  he  and  Wm.  A.  Baumert  sold  to  Bahr  the  identical  in- 
terest in  the  firm  which  they  had  bought  from  Jos.  Baumert.  The 
action  at  bar  was  brought  in, the  name  of  these  last  three  parties,  as 
composing  the  firm  of  F.  X.  Baumert  &  Co.,  to  recover  a  judgment  on 
the  original  jud^ent  in  favor  of  the  firm  as  first  constituted.  The 
trial  court  dismissed  the  complaint  without  prejudice,  and  the  only 
question  here  is  whether  the  .action  was  maintainable  by  these  plain- 
tiffs under  the  instruments  above  mentioned  and  without  any  other 
assignment  of  the  judgment  sued  on. 

At  common  law  the  assignee  of  a  chose  in  action  could  not  sue  in 
his  own  name.  The  rule  is  otherwise  under  the  statutes  of  this  state. 
An  assignee  sues  in  his  own  name.  The  statute  here  also  expressly 
authorizes  the  assignment  of  a  judgment,  but  prescribes  no  formality 
as  essential  to  the  validity  of  the  assignment.  The  judgment  was  un- 
questionably a  partnership  asset,  and  no  good  reason  has  been  sug- 

•For  oUi«r  cum  ms  udm  topic  A  I  Hinun  Id  Dee.  tc  Am.  Digs.  1M7  to  iMtm,  A  iUv'r  ladaxM 
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jested  why  an  instrument  by  one  partner  to  another,  sdling  and  trans- 
ferring- to  the  latter  all  of  the  former's  interest  in  the  partnership  as- 
sets, does  not  pass  his  interest  in  a  judgment,  as  well  as  in  the  firm's 
other  personal  assets.  When  a  partner  withdraws,  and  assigns  his 
interest  to  his  associates,  they  may  certainly  pursue  in  their  names  the 
claims  due  to  the  partnership.  Wm.  A.  and  F.  J.  Baumert  mi^ht  have 
sued,  if  they  had  continued  the  partnership  without  takuig  m  Bahr. 
Their  partnership  agreement  with  him,  if  one  was  made,  cannot  af- 
fect the  liability  of  the  defendant  on  the  original  judgment,  which 
either  Wm.  A.  or  F.  J.  Baumert  would  be  entitled  to  satisfy  for  the 
firm  of  F.  X.  Baumert  &  Co.,  even  if  Jos.  Baumert  had  not  sold  his 
interest,  and  after  such  sale  Jos.  Baumert  could  not  so  represent  the 
firm.  A  judgment  now  on  me  original  juii^ment  would  bar  any  ac- 
ticm  by  Jos.  ^tunert.  The  judgment  dismis^g  the  complaint  was  er- 
ror, and  should  be  reversed. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellants 
to  abide  the  event. 

LBHMAN,  J.,  concurs.  GIEGERICH,  J.,  concurs  in  result 


SCOTT  et  ftl.  V.  LOWB. 
(Supreme  Gonrt,  Appellate  Division,  First  Department.   January  21,  1910.) 

1.  Sales  (1  896*)— OrBBPATUEnT— Recovkbt— Comflaikt. 

A  complaliit  wbicb  alleges  that,  pursnant  to  an  aKreemeot  with  plaintiff, 
defendant  idUi^ed  to  hlmstif,  notl^  plaintiff,  a  car  load  of  potatoes  pur- 
porting to  amoDnt  to  a  qiedfled  number  of  bastaels  at  a  spedfled  price  per 
boshel,  the  aame  to  become  the  property  of  plaintiff  on  notification  of  ar- 
rival, that  they  were  deficient  In  weight  to  a  specified  extent,  of  a  specified 
value,  without  alleging  that  plaintiff  bad  paid  for  the  potatoes  according 
to  the  qnantity  stated  by  defaidant,  and  that  on  rewelghlng  a  shortage 
bad  been  found,  states  no  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Sale^  Dec.  Dig.  f  396.*] 

2,  BtVXDBHOE  (I  129*)— BXLBTAIVOT— SDaUB  FACr»— ADMISBIBILrFT. 

In  an  action  to  recover  an  overpayment  on  a  shipment  of  potatoes,  be- 
cause of  a  shortage  in  the  number  of  bushels  paid  for,  evidence  of  paymrat 
by  4ef aidant  of  shortage  claims  on  former  shipments  was  tnadmlsslblOb 

[Bd.  Note.— For  other  cases,  see  Evidence,  Dea  Dig.  1 129.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  James  Scott  and  another  against  George  P.  I^owe.  From 
a  judgment  for  plaintiffs,  and  from  an  order  denying  a  new  trial,  de- 
fendant appeals.   Reversed,  and  new  trial  ordered. 

Argued  before  INGRAHAM,  P.  J.,  and  I^UGHLIN,  CLARKE, 
SCOTT,  and  MILLER,  JJ. 

Frederick  M.  Harris,  for  appellant. 
Alfred  D,  Senftner,  for  respondents. 

SCOTT,  J.  The  record  on  this  appeal  suggests  that  plaintiffs  prob- 
ably have  a  cause  of  action  s^inst  the  defendant;  but  none  is  set 

•Fn  other  cum  sm  mum  tople  ft  I  xmaott  In  Dm.  *  Am.  Digs.  U07  to  dat^  ft  Rap'r  IndnM 
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forth  in  the  complaint,  and  none  established  fay  the  evidence.  The 
complaint  alleges  that  the  defendant — 

"under  and  porgnant  to  an  oral  agreement  with  the  plaintiffs,  on  or  about  the 
21st  day  of  October.  1907,  shipped  to  himself^  notify  Scott  and  Klelnhans,  one 
car  load  of  potatoes,  said  car  load  parpoitlng  to  amount  to  68&i/t  biuhela, 
at  $0.56  per  bushel,  according  to  defendant's  Invtrice  mailed  to  the  plaintllb. 
Mid  Koo^  to  become  the  property  of  the  plalntUCs  upon  arrival  In  New  York 
City,  and  notiflcatlon  of  arrival  of  said  goods  received  by  plalntUEs.** 

It  is  then  alleged  that  the  goods  arrived,  but  were  found  to  be  de- 
ficient in  weight  to  the  extent  of  108  bushels,  the  value  of  which,  stated 
at  $60.48,  the  plaintiffs  seek  to  recover.  There  are  similar  allegations 
as  to  a  second  shipment.  It  is  apparent  that  the  plaintiffs'  right  to 
recover  is  primarily  dependent  upon  the  contract  purstiant  to  which 
the  potatoes  were  shipped.  It  is  alleged  that  there  was  an  agreement; 
but  it  is  not  set  forth,  cither  in  exact  words  or  in  substance.  The  al- 
legations that  under  the  agreement  the  potatoes  were  to  become  the 
property  of  the  plaintiffs  upon  arrival  m  New  York  City  does  not 
help,  because  that  allegation,  if  anything  more  than  a  conclusion  of 
law,  is  entirely  consistent  with  the  idea  that  die  potatoes  were  sent  as 
a  gift,  in  which  case  plaintiffs  would  scarcely  have  an  action  for  dam- 
ages because  the  gift  was  not  so  large  as  they  had  expected. 

It  is  not  alleged,  as,  however,  the  fact  probably  was,  that  plaintiffs 
paid  for  the  potatoes  when  received  at  56  cents  per  bushel,  according 
to  the  number  of  bushels  shown  on  the  invoice,  and  upcxi  reweighing 
found  that  they  had  paid  for  a  greater  quantity  than  they  had  received. 
Not  only  was  this  state  of  facts  not  alleged,  but  as  to  only  one  ship- 
ment was  there  any  evidence  that  plaintiffs  had  paid  for  the  potatoes. 
Even  this  evidence  was  inacbnissible  under  the  pleading^,  and  was  re- 
ceived under  objection.  Furthermore,  it  was  erroneous  to  admit  evi- 
dence that  defendant  had  paid  shortage  claims  on  former  shipments. 

Judgment  and  order  reversed,  and  new  trial  granted,  with  costs  to 
appell^t  to  abide  the  event.  All  concur. 


BUFFALO  COLD  sax>IlAGEi  00.  v.  BACON  et  aL  . 

<Supreme  Court,  Aj^^te  Dlvlsloii,  Foortb  Departmoit   January  12,  IMOi) 

L  Appeal  and  SAbob  (1 1202*HAniBiuiroB— Biqbt  to  New  Tbial. 

The  trial  court  may  grant  a  new  trial  for  newly  discovered  evldenoei 
even  though  the  Judgment  on  the  first  trial  has  been  affirmed  by  the  Ap- 
pellate DlTlSiOD. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  |  4669; 

Dec.  Dig.  f  1202.-1 

2.  New  Tbiai.  (|  161*>— CoKDrnons  oif  Obahtiro. 

Where  the  Supreme  Court.  In  an  action  tried  before  a  referee  and  de- 
cided In  favor  of  defendant,  which  determination  was  affirmed  by  the 
Appellate  DIvIbIod.  granted  plaintiff  a  new  trial  for  newly  dlscoT»ed  evi- 
dence. It  should  hare  included  in  Its  order  a  condition  that  plaintiff  pay 
the  costs  and  dlsbursementa  of  the  former  trial.  Including  the  referee's 
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te&B  and  dlabnnementa  on  ajveal,  and  the  coats  of  the  motlm  tot  new 

trial. 

[Ed.  Note.— For  other  caaest  aee  New  Trial,  Cent  Dig.  H  821-828 ;  Dec. 
Dig.  {  161.»] 

8.  Appeal  aro  Ebbob  (|  924*)— Pbesituptions. 

Wbere,  after  a  trial  by  a  referee  the  court  granted  a  new  trial  and  ap- 
pointed a  new  referee,  it  cannot  be  presumed,  on  appeal  from  the  order 
granting  a  new  trial,  where  the  record  doea  not  show  how  the  referee  who 
tried  the  case  waa  aHwlnted,  whether  by  stipulation  or  otherwise,  that 
the  order  of  the  court  Called  to  comply  with  Ck>de  GIt.  Proc  |  1011,  re- 
quiring that,  where  a  new  trial  la  granted  after  a  trial  before  a  referee, 
the  court  must  appoint  another  referee,  nnleea  the  atliralation  expreaHj 
provides  otherwli^. 

[E)d.  Note.— For  other  cases,  see  Appeal  and  Error,  Omt  Dig.  U  872^ 
S72S;  Dec.  Dig.  S  824.*] 

McLennan,  P.  J.,  dissenting  In  part 

Appeal  from  Special  Term,  Orleans  County, 

Action  by  the  Buffalo  Cold  Storage  Company  against  Napoleon  B. 
Bacon>  impleaded  with  another.  From  4n  order  granting  plaintiff  a 
new  trial,  defendant  Bacon  appeals.  Modified  and  affirmed. 

See,  also,  123  App.  Div.  916, 108  N.  Y.  Supp.  1126. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING.  WIIXIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Albert  C.  Burrows,  for  appellant. 

Norton  Bros,  and  Thomas  A.  Kirby,  for  respondent. 

WILLIAMS,  J.  The  order  should  be  modified,  by  providing  that 
the  new  trial  be  conditional  upon  plaintiff's  paying  the  costs  and  dis- 
bursements of  the  trial  already  had,  including  referee's  fees  and  dis- 
bursements in  entering  judgment,  and  the  costs  and  disbursements 
upon  the  appeal  from  such  judgment  to  the  Appellate  Division,  and 
$10  costs  of  the  motion  for  a  new  trial,  and,  as  so  modified,  affirmed, 
without  costs  of  this  appeal  to  either  party. 

After  an  examination  of  the  record,  which  is  somewhat  voluminous, 
and  the  memorandum  by  the  justice  before  whom  the  motion  was  made 
and  who  granted  the  order,  we  are  not  inclined  to  interfere  with  the 
discretion  exercised  in  granting  a  new  trial,  except  that  no  terms 
whatever  were  imposed  as  a  condition  of  having  such  new  trial.  The 
defendant  should  not  be  required  to  surrender  the  benefits  he  has  de- 
rived from  the  first  trial  and  the  affirmance  on  appeal  of  the  judgment 
recovered  by  him,  and  to  submit  to  a  new  trial,  without  any  terms 
whatever  being  imposed.  It  was  a  matter  of  favor  to  the  plamtiff  to 
have  a  second  trial  ordered,  and  it  is  usual  and  proper  that,  as  a  con- 
dition of  such  favor  being  granted,  he  put  the  defendant  back  where 
he  stood  at  the  commencement  of  the  first  trial,  so  far  as  costs  and 
disbursements  legally  taxable  are  concerned.  The  court  had  power 
to  grant  the  new  trial,  even  though  the  judgment  resulting  from  the 
first  trial  had  been  affirmed  in  the  Appellate  Division;  but  we  are 
unable  to  understand  why  no  terms  were  imposed,  and  why  the  de- 
fendant makes  no  complaint  in  his  points  or  oral  argument  in  this 
court  as  to  the  failure  to  impose  such  terras. 
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We  cannot  consent,  however,  to  affinn  the  order,  in  this  unusual  and 
unjust  condition.  The  terms  in^sed  by  us  in  our  amendment  to  the 
order  are  burdensome,  it  is  true ;  but  that  is  no  fault  of  the  defendant. 
He  did  not  render  the  former  trial  and  the  appeal  to  the  Appellate  Di- 
vision necessary.  He  did  not  come  voluntarily  into  court  at  all,  and 
having  succeeded  fuUy  now,  and  being  entitled  to  full  costs  and  dis- 
bursements, if  the  plaintiff  desires  to  go  over  the  whole  ground  again, 
he  should  first  be  compelled  to  pay  the  costs  and  disbursements  already 
incurred.  Such  is  the  rule  applied  to  cases  where  pleadings  are 
amended  after  an  appeal,  and  sudi  should  be  the  rule  in  cases  like  the 
present  one. 

The  court  properly  appointed  a  new  referee  in  the  case.  Secti<Ri 
1011  of  the  Code  of  Civil  Procedure  provides  that,  in  case  a  new  trial 
is  granted  after  a  trial  before  a  referee,  the  court  must  appoint  an- 
other referee,  unless  the  stipulation  expressly  provides  otherwise.  See 
Brown  v.  Root  Mfg.  Co.,  148  N.  Y.  294,  42  N.  E.  720,  and  Brooklyn 
H.  R.  R.  Co.  y.  Brooklyn  C.  R.  R.  Co..  105  App.  Div.  88,  93  N.  Y. 
Supp.  849.  There  is  nothing  in  the  record  to  show  how  the  referee 
who  tried  the  case  was  appointed,  whether  by  consent  of  the  parties 
or  otherwise.  If  it  was  done  by  stipulation  under  section  1011  of  the 
Code,  then  that  section  controls  as  to  the  appointment  of  another 
referee  upon  the  granting  of  a  new  trial.  We  cannot  presume  that 
the  order  was  erroneous  in  this  respect,  in  the  absence  of  proof  in  the 
record  that  there  was  no  stipulation,  or  that  the  stipulation  expres^^ly 
provided  another  referee  should  not  be  appointed  upon  the  granting 
of  a  new  trial.  The  counsel  for  the  appellant  states  in  his  points 
that  the  first  reference  was  made' by  stipulation  of  the  parties. 

Order  modified,  Impoelng  as  a  condition  of  tbe  new  trial  tbat  the  plain- 
tiff pay  to  tbe  d^oidant  tbe  coets  and  dlaburBementa  ot  the  trial  already  bad, 
Indudlns  referee's  fees  and  dlsbarsements  in  aiterli^  Judgment  to  the  An>el- 
late  Division,  and  $10  costs  of  tbe  motion  for  a  new  trial,  and,  as  so  modified, 
affirmed,  without  costs  of  this  appeal  to  eltb»  party.  All  concar,  except  Mc- 
LENNAK,  P.  J.,  who  votes  for  affirmance  without  modification,  and  BOBSOK, 
J.,  who  concnrs  In  xemlt  only. 


PEOPLE  ex  rd.  SWAN  T.  DOXSEB  et  aL 

(Soprene  Court,  Appellate  Division,  Second  De^rtment  JAnoary  26,  1910^ 

lu  MtmioiPAL  CoBPOunoRS  (|  22S*)— Pbopkbtt— CAPAarr  to  Hold. 

A  munidpallly  may  bold  property  either  in  its  corporate  capacity  afl  an 
ordinary  proprietor  or  solely  for  the  public  use. 

rBd.  Note. — ^For  other  cases,  see  Mnnldpal  Corporations,  Cent.  Dig.  || 
816.  622;  Dec.  Dig.  i  228.«] 

2.  MUNICIFAZ.  COBPOKATIOITB  (S  71&*)— USE  OP  PUBIJO  PbOPEBTT— PMVATE  OBE. 

Where  a  munldpallty  aa  authorized  by  Laws  1803,  c.  455t  pordiaaed  a 
dock  tor  public  use,  taking  title  In  tbe  name  of  tbe  trustees  of  Its  town 
lands  for  the  nse  of  the  town,  these  trustees  had  no  power  to  allow  the 
use  of  part  of  the  dodc  to  private  persons  for  the  condnct  of  private 
buBlness. 

[Bd.  Note. — For  other  cases,  see  Munldiml  Corporations,  Cent  Dig.  H 
1632, 1S33 ;  Dec.  Dig.  |  71&«] 
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8.  Makdawb  n  148*)— SunionNOT*AiTD  Puipon  or  Bcui^Aon  or  Fvb- 
Lio  OrncBBs. 

A  citizen  and  resident  of  a  mtuldpaUty  mar  malUtaln  on  bdialf  of  ell 
the  public  mandamus  against  municipal  offlcen  to  coinptf  tbem  to  do  what 
It  Is  tbelr  duty  to  do  under  the  law. 

[Ed.  Note.— For  other  casee,  see  Mandamns,  Oent  Dig.  1 280;  Dec.  Dig. 

I 

4.  Mahdahub  (f  148*)— SmnoiEivoT  akd  Pubfosb  or  BxLin^AoTB  or  Pub- 

uo  OmCEBS. 

A  person  who  was  a  freeholder  and  taxpayer,  but  not  a  resident  of  a 
town  and  a  citizen  of  the  state,  may  maintain  mandamus  to  compel  the 
trustees  of  the  town  lands  to  remove  structures  from  a  jmbllc  dock  on  the 
(round  tliat  they  obstruct  the  public  use  thereof. 

[Ed.  Not&— For  other  coms,  see  Mandamu%  Cnt  Dig.  1  380;  Dea  DIs- 

Appeal  from  Special  Term,  Kings  County. 

Mandamus  by  the  People,  on  the  relation  of  Alden  S.  Swan,  against 
John  L.  Doxsee  and  others  to  compel  defendants,  as  trustees  of  the 
town  lands  of  the  town  of  Islip,  to  remove  certain  obstructions  from 
a  public  dock.  From  an  order  denying  the  writ,  relator  appeals.  Re- 
versedf  and  writ  granted. 

Argued  before  HIRSCHBERG,  P.  J.,  and  JENKS.  BURR, 
THOMAS,  and  CARR,  JJ. 

Robert  H.  Wilson,  for  appellant. 
Willard  N.  Baylis,  for  respondents. 

CARR,  J.  By  chapter  455,  Laws  1903,  the  town  of  Islip  was  au-  " 
thorized  to  purchase  docks  at  Islip  and  Bay  Shore  in  said  town,  and 
to  acquire  sites  for  and  to  build  docks  and  bulkheads  at  Sayville,  West 
Sayville,  Bay  Shore,  and  East  Islip,  in  said  town,  "for  public  use." 
Both  the  title  of  the  act,  which  is  deemed  indicative  of  the  purpose  of 
the  act,  and  the  body  of  the  act  itself,  repeatedly  declare  that  the 
purpose  of  the  acquisition  and  maintenance  shall  be  for  "the  public 
use."  The  act  in  question  provided  that  the  trustees  of  the  town  lands 
"shall  have  the  charge  and  supervision  of  all  such  docks,  bulkheads 
and  landing  places,  and  the  power  to  prescribe  rules  and  regulations 
for  the  use  thereof  by  the  public." 

Proceeding  under  the  terms  of  this  act,  the  town  bought  at  Islip 
a  dock,  commonly  known  as  "Doxsee's  dock,"  for  the  sum  of  $10,000, 
and  took  title  thereto  in  the  name  of  the  trustees  of  its  town  lands,  as 
prescribed  in  the  act  itself.  The  conveyance  by  which  it  took  title 
contained  a  habendum  clause  by  which  the  title  was  to  be  beld  "for- 
ever for  the  use  of  said  town."  While  the  title  to  this  dock  was  held 
privately,  a  corporation,  known  as  the  Live  Fish  Company,  had  main- 
tained upon  it  certain  structures  consisting  of  a  large  icehouse,  run- 
way, and  platform  by  agreement  with  the  wen  owner.  After  the  town 
took  title,  its  trustees  of  the  town  lands  entered  into  a  lease  with  the 
Live  Fish  C<Mnpany  granting  to  that  corporation  the  exclusive  use  of 
those  portions  of  the  dock  occupied  by  its  structures  for  a  term  of  10 
years  at  an  annual  rental  of  $100.  The  dock  in  question  is  about  365 
feet  long  and  103  feet  wide. 
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The  relator  is  a  freeholder,  but  not  a  resident,  of  the  town  of  Islip. 
He  applied  at  Special  Term  for  a  writ  of  peremptory  mandamus  di- 
rected to  the  trustees  of  the  town  lands  requiring  them  to  remove 
forthwith  from  the  dock  in  question  the  icehouse  structure  of  the  Live 
Fish  Company  upon  the  ground  that  said  structure  is  an  unlawful  ob- 
struction to  the  "public  use"  of  the  dock.  This  application  was  de- 
nied by  the  Special  Term  by  an  order  which  recites  that  the  relator's 
motion  "be,  and  the  same  hereby  is,  in  all  respects,  denied,  as  a  mat- 
ter of  law  and  not  in  the  exercise  of  discretion." 

The  broad  question  brought  up  by  this  a^^eal  is  whether  a  tnunid- 
pality  may  by  leave  or  license  permit  property  Acquired  or  held  by  it 
for  "the  public  use"  to  be  wholly  or  partly  diverted  to  a  possession  or 
use  exclusively  private  without  specific  legislative  authority. 

The  icehouse  erected  by  the  Live  Fish  Company  is  devoted  entirely 
and  exclusively  to  its  own  private  use  for  the  storage  of  ice  to  enable 
it  to  pack  its  fiish  in  boxes  and  ship  them  to  the  market.  The  lease  in 
question  assumes  to  grant  to  the  lessee  a  term  apparently  beyond  the 
powers  of  the  trustees  of  the  town  lands.  The  question  as  to  the  va- 
lidity of  the  term  of  years  is,  however,  not  before  this  court  in  this  pro- 
ceeding, as  this  motion  must  be  disposed  of  as  if  the  Live  Fish  Compa- 
ny had  but  a  revocable  license;  for,  if  the  trustees  of  the  town  lands 
could  give  to  the  Live  Fish  Company  a  revocable  license  for  the  pur- 
pose above  described^  this  present  application  for  a  mandamus  to  re- 
move the  icehouse  structure  forthwith  must  fail,  because,  if  they  have 
the  right  to  license,  no  present  duty  to  remove  the  structure  is  shown. 
The  affidavits  submitted  in  opposition  to  the  motion  set  forth  that  the 
icehouse  in  question  does  not  interfere  with  the  use  of  the  dock  fay  the 
public  generally.  Inasmuch  as  the  use  of  that  portion  of  the  dock  oc- 
cupied oy  the  icehouse  is  conceded  to  be  exclusively  private,  these  al- 
legations mean  nothing  more  than  that  the  remainder  of  the  dock  of- 
fers sufficient  accommodations  to  the  present  actual  needs  of  the  gen- 
eral public.  There  is  no  allegation  in  the  moving  papers  that  the  ice- 
house in  question  interferes  with  any  present  actusd  demand  or  neces- 
sity of  the  public;  use;  the  theory  of  the  relator  being  eyidently  that  it 
constitutes  an  interference  pro  tanto  with  the  public  right  of  use  of 
the  entire  structure. 

The  learned  Special  Term  filed  an  opinion,  from  which  it  appears  that 
its  decision  was  based  upon  a  conclusion  that,  unless  it  appeared  that 
the  public's  or  the  relator's  actual  use  of  the  dock  was  interfered  with 
by  the  structure  in  question,  no  right  to  a  mandamus  was  shown.  A 
municipality  may  hold  property  either  in  its  corporate  capacity  as  an 
ordinary  proprietor  or  solely  for  the  public  use.  Whether  it  can  de- 
vote any  part  of  its  property,  even  temporarily,  to  a  private  use,  de- 
pends entirely  upon  the  capacity  in  which  it  holds  title.  New  York 
Mail  &  Transportation  Co.  v.  Shea,  30  App.  Div.  266,  61  N.  Y.  Supp. 
563. 

The  general  rule,  as  laid  down  in  Meriwether  v.  Garrett,  lOS  U.  S. 
at  513  (26  L.  Ed.  197),  is  as  follows: 

"In  Its  streets,  wbaires,  cemeteries,  hospitals,  conrtbonses,  and  other  public 
building  the  corporation  has  no  proprietary  rights  cM^tlnct  from  the  tnwt  (or 
the  pOUlc.  It  holds  than  for  putdlc  os^  and  to  no  other  nae  can  tb^  be  ap- 
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proprlated.  wltbout  qwdal  legialfttlTe  aaitctlcaL  It  would  be  a  perveralon  of 
that  tniat  to  apidy  them  to  other  nsea" 

That  a  municipality  may  not  allow  private  obstructions  on,  or  user 
of  a  public  street,  except  within  definable  temporary  limits  for  the  con- 
venience of  abutting  property,  is  elementary  law.  The  authorities  de- 
daring'  this  rule  are  too  numerous  to  cite.  The  most  recent  oae  is 
that  of  Hatfield  v.  Straus,  189  N.  Y.  208,  82  N.  £.  173,  wherein  it  was 
held  that  the  board  of  estimate  of  the  city  of  New  York  had  not  the 
power  to  authorize  an  abutting  owner  to  lay  a  spur  railroad  track  on 
the  public  street  for  his  own  private  use.  While  a  public  dock  differs 
from  a  public  highway  in  some  important  respects,  the  nature  of  the 
trust  by  which  the  municipality  holds  it  is  in  essence  the  same ;  that 
is,  for  ''the  public  use."  By  analogy,  the  rules  of  law  which  arise  from 
the  same  essential  principle  should  apply  so  far  as  practicable. 

If  so,  and  we  think  they  do,  then  the  trustees  of  the  town  lands  of 
the  town  of  Islip  have  no  power  to  permit  the  Live  Fish  Company  to 
maintain  any  structure  on  this  public  dock  for  its  exclusive  private  use. 
Our  attention  is  not  called  to  any  authority  holding  otherwise  as  to 
the  private  use  of  a  public  wharf.  In  this  state  practically  all  the  decid- 
ed cases  on  the  question  of  the  use  of  public  wharves  have  arisen  in  the 
city  of  New  York.  By  early  statutes  the  public  authorities  were  giv- 
en power  to  lease,  not  the  wharves  themselves,  but  simply  the  right  to 
collect  wharfage.  Even  where  such  a  lease  was  granted,  it  was  held 
unlawful  to  obstruct  free  passage  over  the  wharf  by  the  erection  of 
any  structure  thereon  of  a  private  nature.  Commissioners  of  Pilots 
V.  Clark,  33  N.  Y.  261 ;  Board  of  Commissioners  of  Pilots  v.  Erie  Rail- 
way Co.,  5  Rob.  366.  It  was  not  until  1875  that  legislative  authority 
was  given  to  the  city  authorities  to  permit  such  structures.  So  firmly 
was  the  doctrine  of  exclusive  public  use  for  public  wharves  imbedded 
in  the  law  that  even  the  power  of  the  Legislature  to  grant  such  author- 
ity was  seriously  challenged  as  in  derogation  of  the  public  rig^t.  In 
People  V.  B.  &  O.  R.  R.  Co.,  117  N.  Y.  160,  22  N.  E.  1026,  the  power 
of  the  Legislature  was  upheld  finally,  but  not  without  a  distinct  recog- 
nition by  the  court  that  without  legislative  grant  the  power  to  author- 
ize such  structures  was  not  in  the  municipality. 

In  N.  Y.  Mail  &  Transportation  Co.  v.  Shea,  supra,  this  court  held 
that  the  trustees  of  the  New  York  and  Brooklyn  Bridge  had  the  pow- 
er to  permit  a  part  of  the  bridge  structure  to  be  used  a  private  cor- 
poration for  the  construction  of  tubes  to  transmit  mail  matter  across 
the  East  River;  but,  as  the  court  said,  through  Cullen,  J.,  "the  Brook- 
lyn Bridge  is  a  structure  of  exceptional  character."  Its  construction 
was  authorized  by  an  act  of  Congress  of  March  3,  1869,  as  a  "post 
road,"  and  the  tubes  permitted  to  be  laid  were  to  be  used  under  a  con- 
tract with  the  United  States  government  to  transport  mail  matter  be- 
tween Brooklyn  and  New  York,  and  their  location  was  apart  from  any 
portion  of  the  bridge  structure  usable  for  the  primary  purpose  of  pas- 
sage over  the  river. 

In  Gushee  v.  City  of  New  York,  42  App.  Div.  37,  58  N.  Y.  Supp. 
967,  where  it  was  held  that  the  city  mig^t  lease  a  structure  in  its  parks 
to  private  parties  to  be  used  for  refreshment  purposes  open  to  the  pub> 
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!ic  generally,  the  ground  of  decision  was  that  said  use  was  incidental  to 
the  general  purpose  of  public  recreation  and  therefore  in  aid  of  the  full- 
est public  use.  In  Ilhnois,  etc.,  Railroad  &  Canal  Co.  v.  City  of  St. 
Louis  et  al.,  2  Dill.  R.  70,  Fed.  Cas.  No.  7,007,  it  was  held  that  the  city 
mi^ht  authorize  the  erection  of  a  grain  elevator  upon  a  public  wharf 
which  was  open  to  public  use  of  all  persons  landing  grain  at  the  wharf. 

This  authority  is  distinguishable  from  the  case  at  bar  at  a  glance. 
Likewise  is  that  of  Pike's  Pe^  Power  Co.  v.  City  of  Colorado  Springs, 
105  Fed.  1,  44  C  C.  A.  333,  where  it  was  held  that  a  city  which  main- 
tained a  public  water  system  had  a  right  to  contract  with  a  private  cor- 
poration for  the  use  of  the  surplus  water  supply  of  the  city  for  the 
purposes  of  generating  electric  power ;  but  the  theory  of  that  decision 
was  that  the  city  in  question  owned  and  operated  its  water  system  as 
a  proprietor,  and  not  in  its  governmental  capacity  as  an  agent  for  "the 
public  use."  The  case  of  Belcher  Sugar  Refining  Co.  v.  St.  Louis  Grain 
Elevator  Co.,  101  Mo.  192,  13  S.  W.  822,  8  L.  R.  A.  801,  is  in  point 
and  very  instructive.  There  it  was  held  that  the  city  of  St.  Louis  migfht 
permit  the  erection  on  apublic  wharf  of  a  structure  used  in  connection 
with  a  grain  elevator.  The  ground  stated  for  the  decision  was  that  the 
structure  in  question,  though  under  private  control,  was  intended  for 
a  common  use,  which  was  but  incidental  to  the  public  use  of  the  wharf 
itself  for  all  persons  landing  or  shipping  grain  at  the  place  in  question. 
The  court  recognized  and  declared  the  general  rule  as  follows : 

"The  property  In  question  was  coademned  for  wbarf  purposes,  and  it  cao- 
not  be  appropriated  to  a  different  and  iDC0Dslst«it  nae;  nor  can  It,  or  any  part 
thereof,  be  disposed  of  by  the  dty  for  private  purposes." 

To  the  same  effect  is  the  case  of  City  of  St  Paul  v.  Chicago,  etc.; 
Railroad  Co.,  63  Minn.  330,  63  N.  W.  267,  65  N.  W.  649,  68  N.  W. 
458,  34  L.  R.  A.  184.  This  case,  briefly  stated,  holds  that,  while  there 
is  a  difference  in  the  use  of  a  public  street  and  that  of  a  public  wharf, 
to  the  extent  that  on  a  public  wharf  it  might  be  permitted  to  erect  a 
structure  for  the  receipt,  delivery,  or  temporary  storage  of  goods  while 
in  transit,  "provided  it  were  common  to  the  use  of  all  on  the  same 
terms,"  it  would  at  the  same  time  be  unlawful  to  give  "a  particular 
person  or  corporation  the  right  to  occupy  a  levee  as  a  site  for  its  ware- 
house solely  for  its  own  business  and  to  the  exclusion  of  the  general 
public" 

Numerous  cases  are  cited  on  the  respondents'  brief  where  the  courts 
in  other  states  have  held  that  municipalities  might  allow  the  private 
use  of  parts  of  town  halls  when  not  required  for  the  use  of  the  town 
itself.  Many  of  these  cases  are  also  cited  in  the  opinion  of  this  court 
in  the  case  of  N.  Y.  Mail  Transportation  Co.  v.  Shea,  ut  supra.  In 
all  of  these  cases,  however,  the  particular  property  in  question  was  held 
by  the  town  primarily  for  its  corporate  purposes  and  in  a  quasi  private 
or  proprietary  capacity.  Where  the  property  is  held  for  the  public 
use  primarily,  a  different  rule  applies.  2  Dillon,  Mun.  Corporations, 
§  575,  and  cases  cited. 

It  seems  clear,  therefore,  that  the  dock  in  question  which  is  imder 
the  charge  of  the  respondents  was  acquired  and  is  held  for  a  general 
public  use  for  landing  purposes,  and  that  such  public  use  is  the  primary 
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use  for  which  it  was  acquired  and  is  maintained.  To  permit  any  part 
of  it  to  be  occupied  exclusively  by  an  icehouse  structure  used  for  a 
purely  private  business  is  a  violation  of  the  public  right  and  of  the  stat- 
utory duty  imposed  upon  the  respondents  to  reflate  the  use  of  the 
wharf  for  and  by  the  public.  The  whole  wharf  is  held  for  the  public 
use,  and  not  simply  a  part  of  it.  Sound  public  policy  forbids  that  there 
should  be  any  power,  to  divert  a  part  thereof  to  a  private  use ;  for,  once 
such  power  being  assumed,  the  dangers  which  may  follow  either  from 
favoritism  or  ill  judgment  may  speedily  hamper  or  practically  destroy 
the  fundamental  purpose  of  the  public  use. 

The  respondents  contend,  further,  that  inasmuch  as  the  relator  is  not 
a  resident  of  the  town  of  Islip,  but  simply  a  freeholder  thereof,  he  is 
not  entitled  to  maintain  this  proceeding.  Numerous  instances  are  cited 
where  similar  proceedings  were  sustained  by  a  relator  who  was  simply 
a  resident  and  citizen  of  the  municipality  acting  on  behalf  of  all  the 
public,  and  such  is  the  settled  law  of  this  state.  People  ex  rel.  Pump- 
yansky  v.  Keating,  168  N.  Y.  390,  61  N.  E-  637.  No  case  is  cited  de- 
nying the  same  right  to  a  taxpayer  of  a  municipality  because  he  hap- 
pens to  be  a  nonresident  thereof,  although  a  citizen  of  the  state. 

Nor  is  it  clear  in  principle  why  such  a  distinction  should  be  made. 
As  a  citizen  of  the  state  and  a  taxpayer  of  the  town,  the  relator  should 
be  qualified  to  assert  for  the  general  public  a  right  common  to  all  the 
public  It  could  scarcely  be  held  that  the  right  to  use  the  dock  in  ques- 
tion for  landing  purposes  is  confined  exclusively  to.  residents  of  the 
town  of  Islip. 

The  order  appealed  from  is  reversed,  with  $10  costs  and  disburse- 
ments, and  the  motion  for  peremptory  writ  of  mandamus  is  granted, 
with  $60  costs.  Al!  concur. 


SWEENEY  V.  PROTIDBNT  LOAN  SOCIETF;  OF  NEW  TOBK. 
(Snpreme  Court,  Appellate  Term.  January  27,  1910.) 

1.  EXECUTOBB  AND  ADMiniSTltATOIta  87*)— PlBBOllAi:.  FsoFEnr— Dkletxbt  bt 

EXECTTTBIX— BaTIFICATION. 

Before  qoalifying  as  aneh,  an  execntrlx  saw  a  ring  btiongloff  to  tes- 
tatOT  handed  to  oae  B.,  bat  made  no  objection  thereto,  thoni^  afterwards, 
on  Qvatlfylng,  she  demanded  the  ring  from  B.,  who  gave  her  a  receipt  for 
the  ume.  Thereafter  she  brought  an  action  against  B.,  and  obtained  Judg- 
moit  for  damages  against  him.  Held,  that  thece  was  no  ratification  of 
d^very  of  the  ring,  precluding  replevin  to  recovet  the  ring  from  (me  to 
whom  B.  pawned  It 

[Ed.  Note.— For  other  cases,  see  Esecutors  and  Administrators,  Dec. 
Dig.  S  87*} 

2.  Pledges  ({  6*)— TrrLE  or  Pledoee. 

The  mere  possession  of  goods  being  merely  prima  fade  evidence  of  own- 
ership, one  to  whom  goods  are  pledged  by  the  person  bavliig  them  in  bis 
possession  acquires  no  title  as  against  tbe  real  owner. 

[Ed.  Note.— For  other  cases,  see  Fledges,  Dea  Dig.  {  &*] 

Lehman,  J.,  dissenting. 
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Appeal  frcnn  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District. 

Action  by  Adele  Sweeney,  as  executrix,  etc.,  against  the  Provident 
Loan  Society  of  New  York.  From  a  judgment  dismissing  the  com- 
plaint, plaintiff  appeals.   Reversed,  and  new  trial  ordered. 

Argued  before  GIEGERICH,  DAYTON,  and  LEHMAN,  JJ. 

W.  C.  Abercrombie,  for  appellant 
De  Forest  Bros.,  for  respondent. 

DAYTON,  J.  Plaintiff  sues  in  replevin  to  recover  a  diam<»id  rii^ 
pawned  by  William  C.  Blair  for  $65  with  defendant.  Daniel  C  Blair 
died  September  3,  1907,  leaving  a  will  whereby  he  bequeathed  the 
ring  in  question  to  the  daughter  of  William  C.  Blair.  Letters  testa- 
mentary were  issued  to  plaintiff  October  17,  1907.  Shortly  after  the 
death  of  the  testator,  and  before  the  letters  were  issued,  this  ring  was 
handed  to  William  C.  Blair  by  one  of  his  grandsons  at  the  testator's 
home,  where  his  will  was  read.  Plaintiff,  after  qualifying  as  execu- 
trix, endeavored  to  obtain  its  return  or  a  receipt  therefor,  so  that  she 
might  account  for  it.  Finally,  and  on  June  5,  1908,  William  C  Blair 
gave  her  the  following,  to  wit : 

"I  hereby  acknowledge  receipt  of  a  diamond  ring  and  emerald  atod  and  a 
sUver  watch  and  chain,  whldi  was  1^  to  107  daughter,  Dorothy  M.  Blair,  ac> 
cording  to  the  last  will  and  teetament  of  the  late  Daniti  0.  Blair. 

"lourB,  etc., 

"Wllllaln  a  Blair,  Guardian  and  Parent  of  Dorothy  M.  Blair." 

Clearly  plaintiff  alone  was  entitled  to  the  possessicm  of  this  ring  for 
purposes  of  administration.  No  title  to  it  could  pass  to  the  beneficiary 
until  the  ascertainment  of  the  ability  of  the  estate  to  pay  its  debts,  for 
which  the  value  of  this  ring  might  be  liable.  Certainly  William  C 
Blair  had  no  title  to  it,  either  individually  or  as  naturu  guardian  or 
parent  of  his  daughter. 

Respondent  contends  that  before  qualifying  as  executrix  she  saw 
the  ring  handed  to  William  C  Blair,  made  no  objection,  and  by  taking 
the  receipt  ratified  the  delivery.  She  says,  however,  that  ^e  made 
no  objection  for  the  reason  that,  before  qualifying,  she  had  no  author- 
ity to  act,  and  that  upon  her  qualification  ^e  believed  it  would  be 
delivered  to  her  by  Mr.  Blair,  who  subsequently  told  her  he  had  lost 
it,  and  also  that  about  August  18,  1909,  he  admitted  he  had  pawned  it 
She  also  testified  that  she  made  endeavors  to  see  Mr.  Blair  for  the 
purpose  of  obtaining  the  ring,  with  the  receipt  as  the  only  result 
Whereupon  she  brought  an  action  against  Mr.  Blair,  and  obtained 
judgment  for  $125.  On  these  facts  it  can  hardly  be  said  that  die,  as 
executrix,  ratified  the  delivery  of  the  ring. 

In  no  sense  did  William  C.  Blair  have  title  to  the  property,  on  which 
defendant  loaned  the  $65,  Of  course,  he  had  its  possession  when  the 
loan  was  made;  but  the  right  of  a  pawnbroker  to  advance  upon 
jewels  solely  on  that  ground  would  apply  to  a  gentleman  who  found 
them  through  the  instrumentalities  of  a  jimmy  and  a  dark  lantern. 
Comparatively  slight  investigati(m  might  have  induced  defendant  not 
to  make  the  loan.    See  Soltau  v.  Gerdau,  119  N.  Y.  380,  23  N.  £. 
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864,  16  Ajn.  St.  Rep.  843  where  apparent  ownership  was  much 
stronger  than  that  at  bar,  where  the  court  says : 

"Wblle  mere  poeseaslon  of  goods  la  frequently  prima  facie  evidence  of 
title.  It  is  merely  prima  facie.  Wboerer  deals  wltb  the  possessor  does  It  at 
his  peril,  and  a  purchaser  from  one  haring  no  other  apparent  title  to  goods 
than  the  posaesston  thereof  must  see  to  It  that  his  seller  has  the  title ;  and 
If  his  title  falls,  and  he  Is  obliged  to  respond  to  the  true  owner  of  the  goods,  his 
loss  la  dne  to  bis  own  misplaced  confldence  and  not  to  that  of  the  owner. 
*  *  *  Here  the  defendant  could  bare  Inquired  Into  the  title  of  Smith  before 
he  took  the  rubber  In  pledge,  and  bis  loss  is  due,  not  to  any  wrong,  neglect,  or 
misplaced  confidence  of  the  plaintiff,  but  to  his  own  neglect  and  abused  con- 
fidence.** 

Judgment  reversed,  and  new  trial  ordered,  yrith  costs  to  appellant  to 
abide  the  event 

GIEGERICH,  J.,  concurs  in  the  result. 

LEHMAN,  J.  (dissenting).  The  plaintiff  not  only  did  not  object 
to  the  giving  of  the  ring  to  Blair  before  she  qualified  as  executrix, 
but  thereafter  she  took  a  receipt  from  him  for  the  purpose  of  protect- 
ing herself  as  executrix.  That  act  was  consistent  only  with  the  theory 
that  she  ratified  the  prior  delivery  to  Blair.  Having  delivered  the 
ring  to  Blair,  with  the  intention  apparently  of  divesting  herself  of  any 
rights  to  the  Tine,  she  cannot  thereafter  replevin  the  ring  from  one 
who  in  good  faith  has  loaned  money  to  Blair  upon  the  strength  of  his 
apparent  ^ownership. 

(65  Ml«r.  Rep.  30&)       ^^^^  ^  FRIDENBERa  et  aL 

(Supreme  Cojut,  Special  Term,  New  T<^  Connty.  December  ^  1900.) 

PUAnnra  (B  350*}— Judouent  on  Plea  dittos— RzaBTS. 

A  Judgment  on  the  pleadings  Is  a  Judgment  on  the  merits,  rendered  on 
the  admlBsion  of  the  moving  party's  affirmative  case  by  the  pleadings  of 
the  other  party,  as  where  the  answer  raises  no  Issue,  or  where  an  af- 
firmative defense  Is  not  so  replied  to  as  to  present  an  issue,  or  the  reply 
to  a  counterclaim  is  Insuffldent;  and  Code  Clr.  Proc.  |  B47,  authorising 
the  court  at  any  time  after  Issue  Joined  to  glre  Judgment  on  the  pleadings 
If  ^ther  party  Is  entitled  thereto,  does  not  authorize  defendant,  after 
Joining  Issue  by  denying  the  all^tifms  of  the  complaint,  to  move  for 
Judgment  on  the  {Aeadlnga  because  the  complaint  Is  InsulBclent  In  sub- 
stanca 

[Ed.  Note.— For  other  eaaea,  see  Pleading,  Cent  Dig.  f  1071 ;  Dec  Dig. 
|8Ba*] 

Action  by  Katherine  Ship  against  Percy  Fridenberg  and  others. 
Application  by  defendant  above  named  for  judgment  upon  the  plead- 
ings.  Applicaticm  denied. 

See,  also,  13B  App.  Div.  783, 117  N.  Y.  Supp.  699. 

Gillette  &  Clark,  for  plaintiff. 
Hibbard  &  Lesinslqr,  for  defendants. 

BISCHOFF,  J.  The  defendant  Percy  Fridenberg,  after  joining 
issue  by  denial  of  the  averments  of  the  complaint,  moves  for  judgment 
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on  the  pleadings  pursuant  to  secticm  547  of  the  Code  of  Civil  Proce- 
dure, upon  the  g^und  that  the  complaint  is  insufficient  in  substance. 

Authority  for  such  an  application  is  not,  in  my  view,  to  be  found  in 
this  provision  of  the  statute.  A  judgment  upon  tfie  pleadings  is  a 
judgment  on  the  merits,  and  proceeds  upon  the  confession  of  the  mov- 
ing party's  affirmative  case,  by  his  adversary,  in  the  pleading  inter- 
posed by  the  latter,  thus  presenting  a  situation  where  tiie  right  to  af- 
firmative judgment  appears  without  the  aid  of  proof.  Where  the 
answer  raises  no  issue  and  presents  no  defense,  the  plaintiff  may  take 
an  affirmative  judgment  upon  the  merits  (see  Gates  v.  Preston,  41  N. 
Y.  113),  or  where  an  affirmative  defense  to  which  a  reply  is  ordered  is 
not  met  hy  reply  in  such  wise  as  to  present  an  issue  of  facts,  or  a 
counterclaim  is  pleaded  and  the  reply  is  insufficient,  the  defendant 
would  be  entitled  to  judgment  against  the  plaintiff  likewise  upon  the 
merits;  but  the  term  "jud^ent  on  the  pleadings"  has  never  been 
applied  to  a  nonsuit  or  dismissal  for  the  mere  insufficient  statement  of 
the  adverse  party's  case.  The  purpose  of  the  enactment  of  section  547 
of  the  Code,  in  its  present  form,  certainly  was  not  to  give  a  party  a 
greater  advantage  upon  the  pleadings  than  he  could  obtain  at  the 
evening  of  the  trial,  or  to  permit  a  defendant  to  answer  and  demur 
to  the  same  averments  in  the  complaint  at  the  same  time. 

A  dismissal  not  upon  the  merits  can  be  sought  by  an  answering 
defendant  when  the  complaint  is  insufficient  in  substance;  but  this  is 
not  a  judgment  on  the  pleadings,  involving  the  construction  of  all  the 
pleadings  and  resulting  in  a  judgment  upon  the  merits  of  the  moving 
party's  case.  Apparently  to  avoid  the  necessity  for  burdening  tiie 
trial  court  with  applications  of  the  latter  class,  this  statute  was 
framed ;  but  it  does  not  embrace  a  case  of  the  dismissal  of  a  complaint 
for  insufficiency,  nor  justify  the  granting  of  such  extraordinary  relief 
as  to  afford  a  party  a  form  of  judgment,  conclusive  upon  the  merits, 
where  at  best  he  is  entitled  to  a  dismissal  which  should  not  bar  anotfier 
action  for  the  same  relief.  It  is  only  a  party  "entitled  to  ju(^;Rwnt  on 
the  pleadings"  who  may  ai)ply  under  section  647  of  the  Code. 

While  such  an  application  as  this  was  entertained  in  the  present 
action  at  the  instance  of  another  defendant  (Ship  v.  Fridenberg,  132 
App.  Div.  782,  117  N.  Y.  Supp.  699^,  no  question  was  apparently 
raised  by  the  respondent  as  to  the  applicability  of  section  547,  and  the 
court  passed  upon  the  question  which  the  parties  were  content  to  sub- 
mit for  determination,  conceding,  so  far  as  appears,  that  the  motion 
as  instituted  properly  involved  the  sufficiency  of  the  complaint. 

I  conclude  that  the  present  application  does  not  present  a  case  for 
judgment  i^on  the  pleadings,  and  is  therefore  to  be  denied,  wiUi  910 
costs. 
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HOBY  T.  KILDUFF. 
(Snpreoke  Court,  Appellate  Term.  January  ZU  1010.) 
1«  Plkadikq  (S  84S*)— M onoirs-JvDaiixiiT  on  Fuasxhos— ImumozKnoT  w 

Under  Code  GIt.  Ptoc.  |  547.  permitting  the  court  upon  motion  at  any 
time  after  Issue  Joined  to  give  Judgment  on  the  pleadings,  if  either  party 
Is  entitled  thereto,  defendant  can  move  for  Judgment  upon  the  pleadings, 
dlsmlaslog  the  comidaint  because  it  does  not  state  facts  suffldent  to  con- 
stitute a  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Pleadlnc.  Cent  Dig.  I  10S5;  Dea  Dig. 
S  345.»] 

2.  Pleadiro  (1 360*)— Bill  or  PAx-nocLABe. 

Upon  motlm  fOr  Judgment  upon  the  xdeadings  because  the  cmnplalnt 
does  not  state  fatfts  niffleieDt  to  oonsUtnto  a  cause  of  actltm,  the  bUl  of 
particulars  filed  with  the  complaint  cannot  be  considered  as  a  part  of  It  In 
detennlnlng  Its  snfficiaicy,  fi}nnlng  no  part  of  the  record. 

[Dd.  Note^For  other  cases,  see  Pleading  Gent  Dig.  |  1074;  Dec.  Dig. 
|S5a»3 

Appeal  from  Oty  Court  of  New  York,  Special  Term. 

Acticm  by  Sidney  Hoey  against  Margaret  E.  Kilduff.  From  an 
order  denying  a  motion  for  judgment  on  the  pleadingfs,  dismissing  the 
complaint,  defoidant  appeals.  Affirmed. 

Argued  before  GIEGERICH,  DAYTON,  and  LEHMAN,  JJ, 

Tiemey  &  Conlon  (Frank  I.  Tiemey,  of  counsel),  for  appellant. 
Philip  Cohen,  for  respondent 

GIEGERICH,  J.  The  defendant  moved  under  section  547  of  the 
Code  of  Civil  Procedure  for  judgment  on  the  pleadings,  dismissing 
the  complaint  upon  the  ground  that  it  failed  to  state  facts  sufficient  to 
constitute  a  cause  of  action,  which  was  denied.  The  right  of  the 
defendant  to  make  such  a  motion  is  challenged  by  the  plaintiif,  who 
has  cited  the  recent  decision  made  at  Special  Term  in  this  department 
in  $hip  V.  Fridenberg,  120  N.  Y.  Supp.  969,  where  it  was  held  that 
the  statute  was  not  intended  to  embrace  a  case  of  the  dismissal  of 
the  c<xnptaint  for  insufficiency. 

Previously,  in  October,  1908,  in  Mitchell  v.  Dunmore  Realty  Co., 
60  Misc.  Rep.  663,  112  N.  Y.  Supp.  659,  I  had  held  directly  the  con- 
trary, and  had  granted  the  motion  of  a  defendant  made  under  the 
same  statute  to  dismiss  the  complaint  for  insufficiency,  calling  atten- 
tion to  the  fact  that  the  language  of  the  section  in  plain  terms  con- 
ferred the  right  upon  either  party,  and  stating  at  considerable  length 
the  many  advantages  of  the  practice  authorized  by  the  new  Code  sec- 
tion referred  to.  In  Jones  v.  Gould,  130  App.  Div.  451,  114  N.  Y. 
Supp.  956,  decided  in  February,  1909,  the  Appellate  Division  of  this 
department  expressly  held  that  while,  under  the  former  practice,  the 
sufficiency  of  a  complaint  could  only  be  tested  by  a  demurrer  or  by  a 
motion  to  dismiss  upon  the  trial,  now  the  same  result  could  be  accom- 
plished by  a  motion  to  dismiss  made  at  Special  Term  in  advance  of  the 
trial ;  and  in  the  recent  case  of  Switzer  v.  Commissioners  for  Loan- 
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ing  Certain  Moneys  of  the  United  States  in  New  York  County,  119- 
N.  Y.  Supp.  383,  the  same  court  said  that  such  a  motion  for  judg- 
ment is  equivalent  to  a  demurrer  to  the  complaint  for  general  insuffi- 
ciency. It  must,  therefore,  be  regarded  as  the  settled  law  in  this 
department  that  a  defendant  is  entiued  to  make  a  motion  of  this  char- 
acter. 

Passing,  now,  to  a  consideration  of  the  order  which  is  the  subject  of 
this  review,  it  is  urged  by  the  defendant  that  the  plaintiff's  bill  of  par- 
ticulars should  be  read  with  the  complaint  and  made  a  part  of  the 
sjune,  and  that  if  so  read  the  complaint  does  not  state  a  cause  of 
action.  In  support  of  this  position  he  cites  several  cases  which  seem 
to  sustain  his  contention;  but  an  examination  of  the  same  shows  that 
the  language  used  by  the  court  had  reference  to  the  office  of  a  bill 
of  particulars  when  used  upon  a  trial,  and  not  when  the  sufficiency 
of  a  complaint  was  tested  by  a  demurrer  or  on  a  motion  to  dismiss 
the  complaint. 

Upon  a  trial,  a  bill  of  particulars  limits  the  proof,  while  upon  dc> 
murrer  or  motion  for  judgmoit  upon  the  pleadii^,  dismissing  the 
complaint  because  it  does  not  state  facts  suflident  to  constitute  a  cause 
of  action,  the  bill  of  particulars  has  notlung  to  do  with  the  complaint 
as  it  forms  no  part  of  the  record.  Seaman  v.  Low,  17  N.  Y.  Super. 
Ct.  (4  Bosw.)  337;  Kreiss  v.  Seligman,  8  Barb.  439;  Arrow  Steam- 
ship Co.  V.  Bennett,  26  N.  Y.  Supp.  948 ;  Taylor  v.  Security  Mutual 
Life  Ins.  Co.,  73  App.  Div.  319,  76  N.  Y.  Supp.  671;  Dixon  v.  Bun- 
nell, 62  Misc.  Rep.  560,  103  N.  Y.  Supp.  775 ;  Spies  v.  Michelsen,  15 
Misc.  Rep..  414,  36  N.  Y.  Supp.  619;  Donald  v.  Gearhardt,  42  Misc. 
Rep.  269,  86  N.  Y.  Supp.  698.  In  Arrow  Steamship  Co.  v.  Bennett^ 
supra,  Mr.  Justice  Ingraham,  at  pa^  949  of  26  N.  Y.  Supp.,  used  the 
following  language,  which  is  particularly  applicable  to  the  question 
under  consideration,  viz. : 

"It  Is  true  tbat  the  bill  of  partlcDlars  has  been  spoken  of  as  an  amplification 
of  the  pleading  to  which  It  le  attached,  and  mast  be  construed  as  a  part 
thereof ;  hut.  strictly  speaking,  a  bill  of  particulars  la  no  part  of  the  pleading 
to  which  it  refers.  •  •  •  The  fticts  that  would  entitle  a  party  to  Jndgment 
must  be  stated  In  the  pleading;  the  details  of  the  dalm  are  to  be  stated  In  the 
bUl  of  parUcnlars." 

As  we  cannot  ccmsider  the  bill  of  particulars  on  this  appeal,  the  deci- 
sion of  the  lower  court  was  correct,  and  tiie  order  should  therefore  be 
affirmed,  with  $10  costs  and  disbursements.  All  concur. 


REED  T.  FENN  et  at 

(Supreme  Orart,  Trial  Term,  Monroe  Comity.  January  8i  1910.) 

1.  CoRTinuAncs  (Jt  10*)— FsnDBncr  of  Otbzb  Acnons. 

Where  a  number  of  actions  were  brought  by  dUTerent  ptelntMh  against 
the  same  defendants,  luTcdvIng  substantially  the  same  questions,  Oie  trial 

of  the  other  cases  cannot  be  postponed  pending  the  determination  of  an 
appeal  by  defendants  from  an  order  setting  aside  a  rerdlct  for  them  in  one 
of  the  cases,  as  the  decision  aa  appeal  in  that  case  would  not  determine 
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the  tssnei  in  the  other  caaes,  w  aa  to  obrlato  ttie  neoeaaltr  of  a  trial 
therein. 

[Ed.  Note^For  other  cases,  see  GonUnnadc^  Gent  Dig.  H  26-34;  Dec. 
Dig.  S  10.»] 

2.  ABATEwrr  AHD  BiTZVAL  (%  64*)— Obourdb  Or  ABATBHBirT— Death  or  Di- 

VBNDART. 

The  death  of  one  of  several  defendants  staya  the  proceedhiga  until  anch 
defaiulanf s  persmal  r^preaentattres  are  anbedtnted  in  hla  iriace. 

[Ed.  Notew— For  other  caaea,  see  Abatemoot  and  Beriv^  Gent  Dig.  H 
S22-S29;  Dec.  Dig.  1  64.*] 
&  OoHTziruAiroi  (|  40^)— GonDinoKa  on  OsAimiro. 

Where  It  would  have  been  poaslbte  to  try  only  two  of  a  d  amber  of  eases 
aialnst  the  same  defendants  during  the  term,  defendants  will  only  be  re- 
quired to  pay  term  fees  In  two  caaea  aa  a  condition  to  ordering  all  the 
cases  over  the  present  term  fon  trial  on  defendants*  motion,  because  of 
the  death  of  a  defendant  and  In  order  to  give  hla  representatives  time  to 
prepare  for  trial,  with  term  fees  to  plaintiffs  In  the  other  cases  to  abide 
the  event,  and  taxable  witness  fees  to  them  In  all  the  cases  so  far  aa 
th^  have  subpoenaed  witnesses  for  the  present  term. 

[Ed.  Note.— For  otha  caaes,  see  Oontlnvanoe^  Cut  Dig.  H  143-140; 
Dec.  Dig.  i  49.*] 

Action  by  Edgar  P.  Reed  against  Albert  O.  Fenn  and  others.  Mo- 
lion  by  part  of  defendants  to  postpone  the  trial  of  a  number  of  cases 
and  for  other  relief.  Cases  postponed  over  term  on  terms  stated. 

Motion  by  each  of  the  defendants,  except  the  defendant  Busch  (not  served), 
In  this  and  32  other  separate  actions  by  other  plaintiffs  against  the  aame  de- 
fendanta,  to  postpone  the  trial  of  these  caaes  nntU  the  Iwaring  and  determina- 
tion of  the  appeal  of  the  defendanta  Wataon,  EUUey,  Eastman,  and  Strong  to 
the  Appellate  Division  <tf  this  conrt,  from  an  ord«r  setting  aside  the  verdict 
la  their  favor  in  the  case  of  Cfaarles  M.  Lane  against  the  same  defendanta  and 
granting  a  new  trial,  and  for  anch  otlier  or  farthor  rdlef  as  to  the  court  may 
•em  Just 

James  M.  £.  O'Grady  and  Elbridge  L.  Adams  (John  Desmond,  of 
counsel),  for  plaintiffs. 

Satterlee,  T&ylorf  French  &  Goodwin,  for  defendants  Watson  and 
Sibley. 

Walter  S.  Hubbell,  for  defendants  Fenn,  Eastman  and  Strong. 
Perkins,  Duffy  &  McLean,  for  defendant  Finucane. 
Harris,  Havens,  Beach  &  Harris,  for  defendant  Satterlee. 

FOOTE,  J.  It  is  at  least  doubtful  whether  this  court  has  the  pow- 
er to  postpone  the  trial  of  these  cases  until  the  determination  of  the 
•  a|^al  in  ^e  Lane  Case ;  but,  if  it  has  the  power,  certainly  the  estab- 
lished practice  is  against  sudi  an  order,  where,  as  in  this  case,  its  prac- 
tical operation  would  be  to  stay  the  proceedings  in  these  actions.  The 
reason  is  that  the  decision  upon  the  appeal  in  the  Lane  Case,  whatev- 
er it  should  be,  would  not  obviate  the  necessity  of  a  trial  of  these  cases, 
as  it  would  not  determine,  as  between  the  parties  in  these  cases,  any 
of  the  controversies  involved.  I  regard  the  cases  of  Dolbeer  v.  Stout, 
139  N.  Y.  486,  34  N.  £.  1102,  Ogden  v.  Pioneer  Iron  Works,  91  App. 
Div.  394,  86  N.  Y.  Supp.  955,  and  Sammons  v.  Parkhurst,  46  Mtsc 
Rep.  128,  93  N.  Y.  Supp.  1063,  as  controlling.  The  late  Judge  Rum- 
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sey,  in  his  work  on  Practice  (volume  2.  p.  199)  has  this  to  say  upon  this 
question ; 

"Of  course,  where  the  party  against  whom  the  stay  Is  son^t  is  neither  a 
party  nor  privy  to  the  other  action,  a  «tay  should  not  be  granted.  To  oitltle 
the  defendant  In  the  second  action  to  this  relief,  It  mast  appear  that  the  par- 
ties in  both  actions  are  the  same.  And  a  stay  will  not  be  granted  In  Biicb  a 
caee^  where  it  aj^eani  that,  wtaatercr  may  be  the  det«ininatlon  of  tbe  first  ac- 
tion, the  trial  of  tbe  aecond  action  wilt  aUll  be  necessary." 

If-  the  defendants  cannot  have  the  stay  or  postponement  asked  for 
until  the  decision  of  the  appeal  in  the  Lane  Case,  then  they  ask  that 
those  cases  go  over  the  present  term  for  the  reasons  stated  in  their  af- 
fidavits. These  reasons  are,  in  brief>  that  the  causes  of  action  are  eac^ 
of  the  same  character  and  arise  out  of  the  same  transactions  and  in- 
volve an  investigation  of  the  same  character  as  in  the  Lane  Case,  except 
that  each  plaintiff  sues  to  recover  for  a  separate  sale  of  bonds  to  him- 
self, made,  however,  under  similar  circumstances  and  r^resentations, 
and  at  about  the  same  time ;  that  all  the  counsel  and  parties  have  quite 
recently  ^ent  a  month's  time  in  the  trial  of  the  Lane  Case,  and  that 
the  appeal  in  the  Lane  Case  has  been  perfected  and  the  record  is  now 
in  process  of  preparation  for  the  Appellate  Division  of  this  court;  that 
the  questions  of  law  and  fact  involved  in  all  the  actions  are  complicat- 
ed and  complex,  and  that  the  trial  of  any  one  of  the  actions  is  neces- 
sarily burdensome  and  expensive ;  that  the  decision  of  the  appeal  in  the 
Lane  C^se  will,  to  a  targe  extent,  settle  and  determine  the  law  applica- 
ble to  all  the  actions,  witii  the  result  that  subsequent  trials  will  consume 
less  time  and  be  less  expensive  to  all  parties ;  that  Mr.  Milbum,  who 
took  the  leading  part  for  the  defendants,  or  some  of  them,  as  counsel 
in  the  trial  of  the  Lane  Case,  has  other  and  important  professional  en- 
gagements which  will  prevent  his  taking  part,  as  he  is  expected  to  do 
in  the  trial  of  subsequent  cases,  until  March ;  that  Mr.  Perkins,  who 
also  took  a  leading  part,  representing  the  defendant  Finucane  in  the 
trial  of  the  X«ane  Oise,  is  now  necessarily  ocaipied  in  the  discharge  of 
his  duties  as  member  of  Congress,  where  during  all  of  the  present  term 
of  this  court  he  will  be  detained  in  Washington  in  the  work  of  one  of 
the  important  committees  of  the  House,  of  which  he  is  chairman. 

If  these  cases  were  such  as  could  be  tried  in  two  or  three  days,  per- 
haps the  engagements  of  counsel  such  as  are  stated  would  not  be  a 
sufficient  reason  for  putting  these  cases  over  the  present  term.  In  that 
case,  it  might  be  proper  to  require  the  defendants  to  employ  other  coun- 
sel to  represent  them ;  but  the  present  counsel  have  necessarily  spent 
a  great  amount  of  time  in  becoming  familiar  with  the  facts  and  law 
in  preparation  for  the  trial  of  the  Lane  Case,  and  still  further  in  the 
four  weeks'  study  and  investigation  during  the  progress  of  that  trial, 
and  defendants  ought  not  to  be  deprived  of  the  benefit  of  the  prepara- 
tion these  counsel  now  have  to  represent  them  upon  another  trial,  un- 
less the  necessity  h  great.  But,  in  view  of  the  intricate  character  of 
the  questions  of  taw  and  fact  involved,  it  is  very  doubtful  whether  new 
counsel  now  brought  into  the  case,  with  the  aid  and  assistance  of  those 
who  assisted  Messrs.  Miltmm  and  Perkins  at  the  Lane  trial,  could  pre- 
pare to  try  one  of  these  cases  at  die  present  term.  Certain^  a  consid- 
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erable  length  of  time  would  need  to  be  allowed  to  new  counsel  for  such 
preparation. 

But  since  these  motions  were  submitted,  Mr.  Satterlee,  one  of  the 
defendants,  has  died.  His  death  operates  to  stay  aJl  proceedings  in  the 
cases  in  which  he  is  a  party  until  his  personal  representatives  are  sub- 
stituted in  his  place.  An  examination  of  the  char^  of  the  learned  trial 
judge  and  of  his  opinion  upon  the  motion  grantmg  a  new  trial  in  the 
Lane  Case,  which  were  submitted  with  the  papers  upon  this  motion, 
satisfies  me  that  Mr.  Satterlee's  relations  to  these  cases  jvere  such  that 
none  of  them  should  be  brought  to  trial  until  his  personal  representa- 
tives have  had  a  reasonable  opportunity  to  prepare,  and  that  for  that 
reason  alone,  if  for  no  other,  these  cases  should  be  ordered  over  the 
present  term. 

As  it  would  have  been  impossible  to  try  more  than  two  of  these  ca^- 
es  at  the  present  term,  I  think  the  defendants,  as  a  condition  of  grant- 
ing this  order,  should  be  required  to  pay  term  fees  in  two  cases  only, 

and  taxable  witness  fees  in  all  of  the  cases,  so  far  as  plaintiffs  may  have 
subpoenaed  witnesses  for  the  present  term ;  plaintiffs  to  be  allowed  term 
fees  in  the  other  cases  to  abide  the  event. 
An  order  may  be  made  accordingly  in  each  case. 


CLUM  V.  FEDERAL  SUGAR  REFINING  CO. 
(Supreme  Court,  Appellate  Division,  Second  D^artment.    January  14,  1910.) 

1.  Plkadino  (I  324«) — Biix  OF  Pabticulabs. 

An  order  for  a  bill  of  particulars,  .In  an  action  for  n^Ugenee,  should 
require  an  amplification  of  the  complaint,  but  not  a  setting  forth  of 

evidence. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig:  1  982;  Dec.  Dig. 
{  324.*] 

2.  Pleadino  (j  324*)— Biix  of  Pabticdlabb. 

Id  an  action  for  injuries  to  a  servant,  an  order  for  a  bill  of  par- 
ticulars required  plaintiff  to  state  In  wbat  way  his  hand  became  caught 
in  the  cogwheel,  and  Jnst  what  he  was  doing  with  his  hand  at  the  time, 
and  to  state  each  and  every  duty  of  the  defendant,  particularly  setting 
forth  the  facts  claimed  to  constitute  a  disregard  of  each  duty.  Beld, 
that  plalntlft  should  be  required  to  show  what  he  was  doing  at  the  time 
his  hand  was  caught,  and  how  It  was  that  It  was  cani^t,  and  state  the 
duty  of  defendant  dlsr^rded  by  him. 

[Ed.  Note^For  other  cases,  see  Pleading,  Cent.  Dig.  |  9S2;  Dec.  Dig. 
9  324.  •] 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  Andrew  Oum  against  the  Federal  Sugar  Refining  Com- 
pany. From  an  order  granting  a  motion  for  a  bill  of  particulars,  plain- 
tiff appeals.  Modified  and  affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  JENKS.  BURR,  THOM- 
AS, and  CARR,  JJ. 

Don  R.  Atnrv,  for  appellant. 
William  L.  O'Brion,  for  respondent. 
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JENKS,  J.  We  think  that  the  complaint  is  so  general  as  to  justify 
a  blH  of  particulars,  but  that  the  requirements  of  the  order  exceed  the 
purpose  thereof,  which  should  be  amplification  of  the  pleading  to  in- 
form the  defendant,  but  not  to  set  forth  the  evidence. 

The  learned  counsel  for  the  plaintiff  confines  his  attack  to  two  re- 
quirements. The  first  is: 

"lo  just  what  way  the  plalntllTfl  hand  became  caught  In  the  cc^wheel 
or  pinion,  aa  allied  In  paragraph  'Fourth'  of  the  complaint,  Bhowln^  also. 
Just  what  be  was  doing  with  Bald  hand  at  the  time  It  became  cangbt'* 

We  think  the  plaintiff  should  be  required  to  show  what  he  was  do- 
ing in  the  master's  service  as  an  oiler  at  the  time  his  hand  was  caught 
in  the  cogwheel  or  pinion,  and,  if  he  can,  to  state  how  it  was  that  his 
hand  was  caught  there. 

The  second  requirement  is : 

"A  statemoit  of  each  and  every  duty  obligatory  on  the  defendant  which 
plaintiff  claims  d^endant  disregarded,  as  alleged  in  paragrapb  'Fourth*  of 
the  complaint,  pertlcolarly  setting  forth  thoae  facta  which  plaintiff  da  1  nut 
constitute  a  disregard  of  each  and  every  said  duty." 

We  think  that  the  plaintiff  should  state  that  duty  or  those  duties  of 
the  defendant,  owing  to  the  servant,  but  disregarded  by  the  defendant. 

The  order  should  be  modified  as  indicated,  and,  as  modified,  affinned, 
without  costs.  All  concur. 


WE8P  T.  HUGELB  et  al. 
<Biqireme  Goort  Appellate  Dirisiwi,  Fourth  D^MUtmoit  January  12,  1910l) 

1.  GOSPOUTIONS  (I  810*) — OlYICEBS— ILLEQAI.  DiVIDXirOB— I/UBUJIT  OT  DI- 

BECTORB— DETBITSEB. 

Under  Stock  Corporation  Law  (Consol.  Laws,  c.  S9)  |  28,  proTiding 
that  no  distribution  of  corporate  assete  as  dividends  can  be  l^ally 
made,  unless  the  net  earnings  clearly  justify  such  a  dlvtslon,  and  that 
any  director  violating  the  provision  shall  be  liable  to  the  corporation 
and  Its  creditors  to  the  foil  amount  of  any  loss  sustained  by  than  tliwe- 
by,  it  is  Immaterial  whether  a  director  vifdating  the  provision  knows 
the  exact  condition  of  the  oorporatim ;  it  belnff  his  duty  to  asoertaln  the 
true  condition  from  the  books,  which  the  corporation  is  expressly  re- 
quired by  section  82  to  keep  of  all  its  bualnesB  and  transactions. 

[Ed.  Note.— For  other  cases,  see  Gorporatlfnu,  Cmt  Dig.  1 1S62;  Dea 
Dig.  i  3ia*] 

2.  EVIDBNCl  (i  852*)  —  DOCtTMENTS  —  COBPOBATB  BOOKB  —  LlABIUTT  OV  Dl- 

SEOTOBS. 

In  an  action  by  a  trustee  of  a  bankrupt  stock  corporation  against  the 
directors  to  recover  for  dividends  declared  by  them  and  paid  from  the 
capital  stock,  instead  of  from  Its  surplus  profits,  the  ledger  of  the  cor- 
poration was  admissible  in  evidence  to  show  the  financial  condition  ot 
the  corporation  when  the  dividends  were  declared. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  H  1398-1403; 
Dec  Dig.  t  352.*1 

S.  Evidence  (fi  852*) — Dooumbhtabt  Evioehob — Cosfobate  Books. 
Corporate  books  are  competent  evidence  of  corporate  acta. 
[Ed.  Note.— For  other  cases,  see  Evidence  Cent  Dig.  H  1388-1403:  Dee; 
Dig.  I  852.*] 
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Appeal  from  Trial  Term,  Munroe  County. 

Action  by  Emil  J.  Wesp,  trustee  iji  bankruptcy  of  the  Rose  Shoe 
Manufacturing  Company,  ag:ainst  William  J,  Muckle  and  others. 
Judgment  for  plaintiff.  From  an  order  denying  a  new  trial,  defend- 
ants appeal.  Affirmed. 

Argued  befqre  McLENNAN.  P.  J.,  and  SPRING,  WIIvI^IAMS, 
KRUSE,  and  ROBSON,  JJ. 

John  A,  Barhite,  for  appellants. 
Isaac  Adler,  for  respondent. 

SPRING,  J.  The  Rose  Shoe  Manufacturing  Company  was  a  do- 
mestic corporation,  with  a  capital  of  $25,000  common  stock  and  $3,- 
900  of  preferred  stock,  doing  business  in  the  city  of  Rochester,  and  it 
was  adjudged  a  bankrupt  by  the  United  States  District  Court  for  the 
Western  District  of  New  York  on  April  20, 1907,  in  involuntary  bank- 
ruptcy proceedings.  This  action  was  commenced  by  the  plaintiff,  as 
trustee  of  the  estate  of  said  bankrupt,  against  the  directors  of  said  cor- 
poration, to  recover  the  amount  of  dividends  declared  by  the  defendant 
directors  and  paid  from  the  capital  stock  of  said  corporation,  instead 
of  from  its  surplus  profits. 

In  May,  1905,  a  dividend  of  3^  per  cent,  on  the  preferred  stock 
and  3  per  cent,  on  the  common  stodc,  amounting  to  $886.60,  was  de- 
clared oy  the  directors  and  paid.  Like  dividends  were  declared  and  paid 
in  November  of  that  year,  and  again  in  May,  1906.  About  November 
20,  1906,  like  dividends  were  dedared  and  ordered  paid  by  the  direct- 
ors, although  only  the  dividend  payable  on  the  preferred  stock  was  in 
fact  paid.  These  dividends  were  declared  by  the  directors  without  any 
one  dissenting,  and  were  each  based  upon  a  statement  presented  by  the 
secretary  of  the  company,  and  who  was  also  a  director,  setting  forth  a 
summary  of  the  assets  and  liabilities  of  the  company,  and  a  copy  of  the 
statement  was  delivered  to  each  director.  The  ledger  book  of  the  cor- 
poration was  received  in  evidence  under  the  objection  of  the  defend- 
ants, and  it  contains  a  summary  statement  also,  and  which  was  the  basis 
for  each  six-months  dividend  declared. 

The  statement  showed  on  May  1,  1905,  corporation  resources  of 
the  value  of  $57,712.70,  and  liabilities  aggregating  $35,158.75,  with  a 
net  surplus  earned  during  the  six  months  period  ending  on  that  date 
of  $3,663.95.  Among  the  resources  the  accounts  and  ca^  amounted  in 
round  numbers  to  $32,000,  merchandise  $3,700,  plant  and  equipment 
$16,000.  Each  six  months  thereafter,  as  dividends  were  declared,  a 
statement  in  like  form  was  presented  to  the  directors,  each  showing  an 
increase  in  the  value  of  the  assets  over  the  preceding  statement,  with- 
out any  corresponding  increase  in  liabilities,  and  with  a  decrease  in  the 
net  surplus  for  the  six-months  period.  On  November  1,  1906,  the  ac- 
counts and  cash  were  appraised  in  round  numbers  $39,000,  and  with 
the  merchandise,  plant,  and  equipment  at  $66,600,  and  the  liatrilities 
$39,500,  so  that  apparently  the  outstanding  accounts  were  adequate  to 
meet  nearly  all  the  liabilities  of  the  corporation.  Five  months  later, 
when  the  corporation  was  adjudged  to  be  insolvent,  the  total  assets  were 
appraised  at  $11,729,  including  open  accounts  of  about  $2,400,  and  the 
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trustee  realized  from  the  property  99,066,  and  the  chief  part  was  pur- 
chased by  the  defendant  Mudde. 

When  a  going  manufacturing  concern  becomes  insolvent,  there  is, 
of  course,  a  marked  depreciation  in  the  selling  value  of  its  assets.  This 
inevitable  diminution  will  not  account  for  a  shrinkage  of  resour«s  from 
$70,000  in  November  to  about  $9,000  six  months  later.  The  bills  re-' 
ceivable  at  the  inventoried  rate  were  ample  within  a  few  hundred  dol- 
lars to  pay  all  the  liabilities  of  the  corporation,  and  when  sifted  out  it 
is  apparent  they  must  have  been  grossly  exaggerated  in  value  or  pad- 
ded in  the  statement  in  order  to  make  a  showing  for  a  dividend.  There 
was  no  charge  in  the  statement  for  depreciation,  and  items  were  car- 
ried along  of  no  definite  value  to  a  companj^  struggling  to  maintain 
a  foothold  and  ward  off  insolvency.  It  is  obvious,  therefore,  that  dur- 
ing the  periods  when  dividends  were  declared  there  must  have  be^ 
an  impairment  of  capital  and  no  surplus  profits  frcxn  which  the  divi- 
dends ordered  could  be  paid. 

The  main  contention  of  the  appellants*  counsel  is  that  the  account 
books  of  the  corporation,  particularly  its  ledger,  were  improperly  re- 
ceived in  evidence,  and  which  were  admitted  for  the  purpose  of  show- 
ing the  financial  status  of  the  corporation  when  the  several  declarations 
of  dividends  were  made  and  paid.  The  appellant  Mudde  was  the  fore- 
man, as  well  as  a  director,  and  the  appellant  Strasenburgh  was  not 
about  the  plant,  except  to  attend  the  meetings  of  the  board  of  directors. 
It  is  claimed  that  neither  was  a  bookkeeper,  and  did  not  know  of  any 
errors  in  the  ledger  or  the  books.  The  appellants,  in  seeking  a  reversal 
because  of  the  reception  of  this  ledger,  rely  upon  Rudd  v.  Robinson, 
126  N.  Y,  113,  26  N.  E.  1046,  12  L.  R.  A.  473,  22  Am,  St  Rep.  816. 
In  that  case  an  action  in  equiw  was  commenced  by  the  receiver  of  an 
insolvent  corporati(»i  against  the  defendant,  one  of  its  directors,  charg- 
ing him  as  trustee  with  certain  property  which,  it  was  alleged,  belong- 
ed to  the  corporation,  and  which,  it  was  claimed,  he  had  unlawfully  ap- 
propriated, and  a  judgment  was  recovered  against  him.  The  only  evi- 
dence against  the  defendant  was  certain  entries  in  the  corporate  books, 
of  which  he  had  no  knowledge,  and  the  Court  of  Appeals  held  this  evi- 
dence was  incompetent.  The  question  of  the  status  of  the  company  was 
not  involved.  The  corporate  action  of  the  directors  was  not  in  contro- 
versy. The  only  way  in  which  the  entries  in  the  books  would  be  ann- 
petent  to  charge  the  defending  director  with  conversion  of  the  corpo- 
rate property  would  be  as  an  admission,  and  that  was  n^atived  because 
he  knew  noUiing  of  the  entries. 

In  the  present  case  the  action  of  the  director  in  his  ofiicial  capacity 
is  involved.  The  declaration  of  dividends  was  very  carefully  guarded 
by  secti<»i  28  of  the  stock  corporation  law  (Consol.  Laws,  c  fi9),  and 
no  such  distribution  of  corporate  assets  can  be  legally  made  unless 
the  net  earnings  clearly  justify  such  a  division.  Any  director  violat- 
ing this  salutary  provision  is  liable  to  the  corporation,  "and  to  the 
creditors  thereof  to  the  full  amount  of  any  loss  sustained  by  such 
corporation  or  its  creditors  respectively  by  reason  of  such  withdrawal, 
division  or  reduction."  Section  28,  Stock  Corporation  Law.  If  a 
director  present  at  a  meeting  of  the  board  desired  to  be  absolved  from 
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the  liability  imposed  by  this  statute,  he  could  cause  his  dissent  to  be 
entered  at  lar^e  upon  the  minutes  of  the  directors  at  the  time. 
Whether  the  director  knows  the  exact  conditipn  of  the  corporation 
is  unimportant.  It  is  his  duty  to  ascertain  whether  the  earnings 
authorize  the  withdrawal  of  the  corporate  assets  to  pay  a  dividend. 
If  he  can  be  excused  because  he  did  not  know  the  condition  of  the 
corporation,  the  effect  of  the  statute  would  be  nullified. 

It  is  the  financial  standing  of  the  company  whidi  is  always  in- 
volved when  a  dividend  is  declared,  and  it  is  upon  that  standing  that 
the  vote  of  the  directors  is  founded.  It  is  a  different  situation  where 
a  corporation  is  suing  a  stranger  or  one  of  its  members  to  recover  an 
indebtedness,  or  charging  him  with  holding  its  property.  It  cannot 
establish  its  debt  or  title  to  its  property  by  an  entry  in  the  corporate 
books,  unless  the  defendant  assented  to  the  entry.  The  crux  of  the 
litigation  in  this  case  is  the  financial  condition  of  the  corporation,  and 
the  books  of  the  company  disclose  that  condition.  It  is  obliged  by 
statute  to  keep  "correct  books  of  account  of  all  its  business  and  trans- 
actions." Section  33,  Stock  Corporation  Law.  It  is  in  those  books 
that  the  aii^rs  and  transactions  of  the  compaiqr  are  supposed  to  be 
found. 

The  distinction  between  a  case  of  this  kind  and  that  involved  in  the 
Rudd  Case  is  clear,  and  is  rect^ized  in  the  opinion  in  that  case,  at 
page  117  of  126  N.  Y.,  page  1W6  of  26  N.  E.  (1»  L.  R.  A.  473,  22 
Am.  St.  Rep.  816),  which  says: 

"Tbe  books  of  corporations  for  many  parposes  are  erldence,  not  only  as 
between  the  corporation  and  Its  monben^  and  betwem  mcanben,  bnt  also  as 
between  tbe  corporation  or  Its  membras  and  strangers.  Tbey  are  received 
In  evidence  generally  to  prove  corporate  acts  of  a  corporation,  Bucb  as  Its 
Incorporation,  Its  list  of  Btockholders,  Its  by-laws,  the  formal  proceedings  of 
its  board  of  directors,  and  its  financial  ctmdltlMi  when  its  mAvvncy  comes  In 
question." 

The  same  distinction  is  illustrated  in  Leonard  v.  Faber,  63  App.  Div. 
495,  65  N.  Y.  Supp.  391,  and  Minor  v.  Crosby,  76  App.  Div.  561,  78 
N.  Y.  Supp.  694,  cited  on  the  brief  of  the  appellants'  counsel.  It 
seems  to  be  well  settled  that  corporate  books  are  competent  evidence 
of  corporate  acts.  Angell  &  Ames  on  Corporations  (9th  Ed.)  635 
and  679;  Hubbell  v.  Meigs  et  al.,  50  N.  Y.  480,  493;  Sigua  Iron  Co. 
V.  Brown,  171  N.  Y.  488,  496,  et  seq.,  64  N.  E.  194;  Blake  v.  Gris- 
wold,  103  N.  Y.  429,  434,  9  N.  E.  434;  Huntington  v.  Attrill,  118  N. 
Y.  365,  379,  et  seq.,  23  N.  E.  544. 

Whenever  a  dividend  was  declared,  the  secretary  gave  to  each  di- 
rector a  statement  purporting  to  be  taken  from  the  b^ks  of  the  com- 
pany and  showing  its  financial  standing.  Each  director  took  this  state- 
ment with  him,  and  the  appellant  Strasenburgh  testified  that  he  had 
one  of  these  statements  at  the  time  of  the  trial.  Not  oat  of  them  was 
offered  in  evidence.  There  is  nothing  to  show  that  the  entries  in  the 
books  differed  from  the  copies  furnished  to  the  directors.  PrestimaUy 
they  were  identical,  and  defendants,  therefore,  knew  what  the  books 
contained.  They  had  abundant  opportunity  to  examine  the  statement 
each  time  and  ascertain  whether  a  dividend  was  proper.  The  estima- 
tion of  values  they  assented  to  or  did  not  investigate.  They  may  have 
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relied  upon  the  secretary,  but  it  was  their  affirmative  duty  to  know 
whether  a  dividend  was  justified  before  authorizing  its  payment. 

The  other  errors  assigned  we  do  not  deem  it  necessary  to  comment 
upon.  The  judgment  and  order  should  be  affirmed,  with  costs. 

Judgment  and  order  affirmed,  with  costs.  All  concur. 


PBOPIjB  ex  reL  COIiLINS  r.  AHEARN  et  aL 

(Snprane  Court,  Appellate  Dlvlaim,  First  Department  January  28, 1910.) 

Appbai,  ard  Bbkob  a  422*)— Notice  of  Appsait-Defectb— Nkw  Nonce 

Where  defoidant  served  a  nottce  of  appeal  on  relator's  attorney  and 
filed  a  copy  with  the  county  clerk  within  the  time  prescribed,  but  the 
notice  was  returned  because  the  paper  on  which  it  was  typewritten  was 
not  of  the  quality  and  weight  required  by  Code  CIt.  Proc.  S  796,  appel- 
lant having  seasonably  and  In  good  faith  served  the  notice,  he  would  be 
allowed  to  serve  a  new  notice  nunc  ih'o  tunci  as  authorized  by  Code 
Civ.  Proc.  1  1303. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Di^-  i  2149; 
Dee.  Dig.  1 422.*] 

Proceedings  by  the  People,  on  the  relation  of  James  G.  Collins, 
against  James  F.  Aheam,  as  President,  etc.,  and  others.  Motion  to 
allow  notice  of  appeal  to  be  served  on  relator's  attorney.  Granted. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  MC- 
LAUGHLIN, and  DOWLING.  JJ. 

Theodore  Connoly,  for  the  motion. 
Herbert  C.  Smyth,  opposed. 

PER  CURIAM.  It  is  not  disputed  but  that  on  December  31,  1909, 
the  defendant  served  a  notice  of  appeal  upon  the  attorney  for  the  re- 
lator, and  on  the  same  day  filed  a  copy  of  the  notice  of  appeal  with  the 
county  clerk.  The  notice  served  on  the  attorney  for  the  relator  was 
returned  upon  the  ground  that  it  did  not  comply  with  section  796  of 
the  Code  of  Civil  IVocedure,  in  that  the  paper  upon  which  such  notice 
of  appeal  was  typewritten  was  not  of  the  quality  and  weight  required 
by  such  section. 

The  appellant,  therefore,  seasonably  and  in  good  faith  served  a 
notice  of  appeal  both  upon  the  clerk  and  the  attorney  for  the  adverse 
party ;  the  service  upon  the  attorney  for  the  adverse  party  not  being 
in  the  form  required  by  the  Code  of  Civil  Procedure.  The  objection 
taken  to  this  notice  of  appeal  was  extremejy  technical,  and,  as  a  case 
is  made  out  within  section  1303  of  the  Code  of  Civil  Procedure,  the 
motion  should  be  granted,  and  the  defendant  allowed  to  serve  a  notice 
of  appeal  upon  tiie  relator  nunc  pro  tunc  as  of  the  31st  of  December, 
1909.  
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JACOBY  T.  JAMES. 
<SDpreme  Gonrt,  Appellate  Division,  First  Department.   Janaary  21*  1910.) 

1.  Libel  and  Slandeb  (S  94*) — Acriona— Puu, — JusTznoATioH. 

In  an  action  for  libel,  an  answer  allying  aa  a  third  defense  and  In 
jDStlflcatlon  that  the  matter  complained  of,  though  never  pabllihed  or 
circulated,  was  tme,  was  bad  on  demurrer,  since,  though  truth  la  a  de* 
fense  for  llt>el,  and  Justification  means  a  plea  of  the  truth,  the  plea  at 
Jub^iflcation  la  a  plea  of  confession  and  avoidance,  and  must  admit  ttm 
publication  of  the  alibied  dtfamatory  words. 

[Ed.  Note.—For  other  cases,  see  Ubel  and  Slander,  Cent  Dig.  S  220; 
Dec.  Dig.  $  94.*1 

2.  LiBEI.  AND  SUHDEB  (|  94*) — ^AcnONS— PXXA— JUBnriOATZOEC. 

Nor  was  the  defense  saved  because  In  the  next  paragraph  of  the  an- 
swer it  was  alleged  that  In  mitigation  of  damages  defendant  repeats  all 
the  matter  stated  under  the  third  defense  and  will  give  evidence  thereof 
as  a  partial  defense  in  mltlgatl^m  of  damages  ai  well  as  In  Justlflca- 
tion,  since,  while  not  numbered  as  a  fourth  and  partial  defense,  that  is 
what  it  is  as  a  matter  of  fact  and  law,  and  as  the  pleader  In  this  [>ara< 
graph  has  characterized  the  former  paragraph  as  the  third  defense,  the 
court  must  treat  it  as  a  complete  defense  in  Justification. 

[Ed.  Note.— For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  i  220; 
Dec.  Dig.  i  94.*] 

3.  LlBIX  AND  SlJLNDEB  (S  94*) — ^ACTIONS— PLEA — JUBTinCATIOir. 

A  plea  of  justification  in  an  action  for  libel,  where  not  as  broad  as 
the  llbeJ,  is  bad  on  demurrer. 

[Ed.  Note.— For  other  cases,  see  Ubel  and  Slander,  Cent  Dig.  I  225: 
Dec.  Dig.  S  94.*] 

« 

Cross-Appeal  from  Special  Term,  New  Yoric  County. 

Action  by  Sellmar  M.  Jacoby,  doing  business  as  S.  M.  Jacoby 
Company,  against  Emile  James.  From  an  interlocutory  judgment 
overruling  demurrers  to  the  second  and  third  defense,  and  sustaining 
a  demurrer  to  the  fourth  defense  in  the  answer,  cross-appeals  were 
taken.    Modified  and  affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHI^IN,  CLARKE, 
SCOTT,  and  MILLER,  JJ. 

Samuel  I.  Frankenstein,  for  plaintiflf. 

Albert  R.  Lesinsky  (Robert  H,  Hibbard,  on  the  brief),  for  de- 
fendant. 

CLARKE,  J.  The  demurrer  to  the  second  partial  defense  was 
properly  overruled,  and  the  demurrer  to  the  fourth  defense  was  prop- 
erly sustained.  The  answer  alleges  as  follows : 

"And  for  a  third  defense,  and  in  justlficatiMi  of  the  statements  contained 
In  the  letter  complained  of,  defendant  all^^  <6)  that  the  matter  ccnn^ained 
of,  although  never  published  or  drculated  by  this  defendant,  was  and  is  sidH 
stantlally  true." 

And  it  then  proceeds  to  set  up  certain  parts  thereof  as  tnie.  This  is 
pleaded  as  a  complete  defense,  and  the  truth  is  a  defense  in  an  action 
for  libel,  and  justification  means  a  plea  of  the  truth;  but  the  plea 
of  justification  is  a  plea  of  confession  and  avoidance,  and  must  admit 
the  publication  of  Uie  alleged  defamatory  words.   This  the  defense 
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does  not  but  specifically  alleges  "that  the  diefendant  never  pub- 
lished or  circulated"  the  alleged  libel.  The  defense  is,  therefore, 
bad ;  and  it  is  also  bad  because  the  justification  is  not  as  broad  as  the 
libel.   The  demurrer  thereto  was,  therefore,  in^)roperIy  overruled. 

Nor  is  the  defense  saved  because  in  the  seventh  paragraph  of  the 
answer  it  is  alleged  that  in  mitigation  of  any  damages  to  which  plain- 
tiflf  might  otherwise  appear  entitled,  because  of  the  publication  of  the 
alleged  libelous  matter  set  forth  in  the  complaint,  tfiis  defendant  re- 
peats and  renews  all  and  singular  the  matter  stated  under  the  third 
defense  herein,  and  will  give  evidence  thereof  as  a  partial  defense  in 
mitigaticnx  of  damages,  as  well  as  in  justificatitm,  because,  while  not 
numbered  as  a  fourtii  and  partial  defense,  that  is  what  it  is  as  matter 
of  fact  and  law,  and  as  hy  the  language  of  the  seventh  paragraj^ 
the  pleader  has  diaracterized  the  sixth  paragraph  as  the  third  defense, 
the  court  must  treat  it  as  he  has,  as  a  complete  defense  in  justification. 

It  follows,  therefore,  that  the  interlocutory  judgment  appealed 
from  should  be  modified,  by  sustaining  the  demurrer  to  the  third  de- 
fense, and,  as  so  modified,  affirmed,  without  costs  to  either  party,  with 
leave  to  the  defendant  to  serve  an  amended  answer  within  20  days 
after  the  service  of  the  order  to  be  entered  hereon,  on  payment  of 
costs  in  the  court  below.  All  concur. 


O'HABA  T.  O'HABA. 

(Supreme  Ooiat,  An>eUate  Division,  Second  D^rtment   January  21,  IdlOJ 

WiTHssBU  <f  eO^—CoHnnxNOT— Husband  ahd  Wxra— Divobcx. 

In  dlvoree  for  adultery,  in  wlil<A  defendant  allied  connlTance  by 
0  plalnUft,  Code  Civ.  Proc  f  831,  making  a  husband  or  wife  Incompetoit 
to  testify  against  the  other  in  an  action  founded  upon  an  alle^tlon  at 
adultery,  would  not  prevent  defendant  from  teatl^lng  to  facta  as  to 
plaintUTs  alleged  connivance  which  tended  to  aliow  a  consplrftcy  by  him 
with  others  to  brlmc  about  the  adultexous  act 

[Ed.  Note.— For  other  caaes,  see  Wltneases,  Gent  Dig.  U  107-172:  Dec 
Dig.  I  60.*] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  James  Francis  O'Hara  against  Irene  Josephine  O'Hara. 
From  a  judgment  dismissing  the  complaint,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  BURR, 
and  RICH,  JJ. 

Peter  P.  Smith  (Joseph  J.  Reiher,  on  the  brief),  for  appellant 
Charles  M.  Davenport  (Harry  £.  Lewis,  on  the  brieQ,  for  respond- 
ent. 

WOODWARD,  J.  The  amended  complaint  in  this  action  allies 
adultery  on  the  part  of  the  defendant  with  one  Philip  Kunzinger,  in 
the  months  of  August,  September,  October,  and  November,  1905,  and 
in  the  year  1908,  and  another  act  of  adultery  with  a  person  known  to 
the  plaintiff  as  W.  Healy,  at  the  Parkway  Hotel,  Boulevard,  OMiey 
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Island,  Brooklyn,  on  the  12th  day  of  August,  1908.  The  answer  denied 
both  of  the  allegations  of  adultery,,  and  as  to  the  first  alleged  that  it 
had  been  forgiven  by  the  plaintiff,  both  expressly  and  by  cohabitation 
after  knowledge  of  the  facts,  and  as  to  the  second  offense  it  was 
alleged  that,  if  committed  at  all,  it  was  so  committed  with  the  ccHisent, 
connivance,  privity,  and  procurement  of  the  plaintiff.  The  case  was 
sent  to  a  referee  to  hear,  try,  and  determine,  and  after  an  exhaustive 
trial  on  the  merits  the  learned  referee  dismissed  the  complaint,  upon 
the  ground  that  the  act  of  adultery  charged  against  the  defendant 
as  of  August,  1908,  was  brought  about  through  the  connivance  of 
the  plaintitt,  while  the  other  acts  of  adultery  had  been  condoned,  after 
full  knowledge  of  the  facts. 

A  careful  following  of  the  evidence  in  this  case  discloses  no  reason 
for  interfering  with  the  judgment.  The  conclusion  is  irresistibly 
forced  upon  us  that  the  plaintiff  in  this  action  deliberately  conspired 
with  his  private  detectives  in  bringing  about  a  situation  which,  apart 
from  the  connivance,  must  be  held  to  establish  the  fact  of  adultery. 
It  is  not  worth  while  to  fill  up  the  Reports  with  details  of  this  con- 
spiracy. It  is  enough  that  the  evidence  warranted  the  referee  in 
reaching  the  conclusion  that  the  complaint  should  be  dismissed,  and 
that  no  reversible  errors  appear  in  the  case. 

It  is  urged  that  it  was  error  for  the  learned  referee  to  permit  the 
defendant  to  testify  to  facts  in  relation  to  the  connivance  alleged  in  her 
answer,  under  the  limitations  imposed  by  secti<m  831  of  the  Code  of 
Qvil  Procedure ;  but  the  cases  of  Stevens  v.  Stevens,  64  Hun,  490,  8  N. 
Y.  Supp.  47,  and  Huntley  v.  Huntley,  73  Hun,  261,  26  N.  Y.  Sum).  266, 
distinctly  hold  that  the  defendant  is  not  thus  limited  by  the  Code  pro- 
vision, and  the  reasoning  on  which  these  decisions  rests  leaves  no 
doubt  of  the  legislative  intent.  To  say  that  a  woman  accused  of  adul- 
tery is  confined  to  a  mere  denial  of  the  act,  and  that  she  is  forbidden  to 
tell  of  facts  and  circumstances  tending  to  explain  her  situation,  and 
tending  to  show  a  conspiracy  to  thus  phce  her,  is  to  convict  the  "Ctgis- 
lature  of  a  gross  injustice. 

The  judgment  appealed  fnmi  should  be  affirmed,  with  costs.  All 
concur. 


PLATT  T.  BONSALL  et  al. 
(Supreme  Gour^  Appellate  DlvlBion,  Second  Department   January  28.  1910.) 
1.  IfAuotouB  PBOBKCunoH  (I  24*)— Pbobablk  OAuno— Ruuiff  Of  PsoBiocr- 

XZOH. 

Wbere  plalntlfl  was  arrested,  chained  with  converstoo,  and  upon  trial 
acQultted  b7  a  Jury,  the  fact  that  the  trial  Judge  set  aalde  the  verdict 
on  the  ground  that  the  evidence  showed  a  conversion,  which  ruling  was 
reversed  on  appeal,  did  not  establish  probable  cause  for  the  prosecution, 
BO  as  to  bar  an  action  for  malicious  prosecution,  but  was  only  evidexkce 
thereof. 

[Bd.  Mote.— For  othw  caaea.  see  Malldoni  ProMcntton,  Gent  Die.  f  00; 
Dec.  Dig.  I  S4.*] 
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2.  CouBTS  (I  97*)— Dkcuionb  01-  United  States  Cousts  ab  Authobitx  uc 
State  Coubts. 

'  DeciBloDB  Qt  the  Supreme  Court  of  tbe  United  States  are  not  con- 
trolling In  aetlcais  in  tbe  state  courts  as  to  matters  relating  to  tbe  gen- 
eral adminlstratlftt  of  jiuttce  fai  tbe  state  pr  tbe  powet  and  proceedings 
of  its  courts,  but  QDlj  wben  federal  questions  are  Involved. 

(Ed.  Note.— For  otber  cases,  see  Oonrta*  Gent  Dig.  U  S2»,  838;  Dec. 
Dig.  i  97.*] 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  Arthur  C.  Flatt  against  Seymour  W.  Bonsall  and  another. 
From  a  judgment  dismissing  plaintiff's  complaint,  and  an  order  deny- 
ing a  motion  for  new  trial,  plaintiff  appeals.  Reversed,  and  new  trial 
granted. 

See,  also,  128  App.  Div.  898,  112  N.  Y.  Supp.  1148. 
Argued  before  HIRSCHBERG,  P.  T.,  and  WOODWARD,  RICH, 
JENKS,  and  THOMAS,  JJ. 

Robert  B.  Honeyman,  for  s^>pellant. 
H.  V.  Rutherford,  for  resp(»idents. 

RICH,  J.  The  defendant  Bonsall  is  the  owner  of  practically  all  of 
the  stock  of  his  codefendant,  the  Innovation  Trunk  Company,  of 
'  which  corporation  the  plaintiff  was  at  one  time  president  and  treas- 
urer, having  the  management  of  its  business.  Differences  arose  be- 
tween himself  and  Bonsall,  whereupon  he  resigned  his  offices  and  re- 
linquished the  management.  Thereafter  Bonsall  caused  an  action  to 
be  brought  in  the  name  of  the  corporation  against  the  plaintiff  in  the 
City  Court  of  the  City  of  New  York  for  ^e  alleged  conversion  of 
money  belonging  to  the  corporation,  in  which  action  he  was  arrested 
and  committed  to  jail.  Upon  the  trial  of  that  action  a  verdict  was 
rendered  in  favor  of  the  plaintiff  in  this  action,  which  was  set  aside 
upon  the  sole  ground  that  the  evidence  established  the  conversion  al- 
leged. An  appeal  was  taken  to  the  Appellate  Term,  which  reversed  the 
order'  and  reinstated  the  verdict,  upon  which  judgment  was  accord- 
ingly entered.  The  plaintiff  then  brought  this  action  to  recover  dam- 
ages for  malicidus  ptt>secution.  Upon  tiie  trial  the  learned  justice  dis- 
missed the  complaint  upon  the  single  ground  that  the  order  of  the  City 
Judge  setting  aside  the  verdict,  although  reversed,  established  prob- 
able cause,  and  was  a  bar  to  the  prosecution  of  an  action  for  malicious 
prosecution. 

This  ruling  presents  the  only  serious  question  requiring  considera- 
tion. The  respondents  seem  to  sustain  this  ruling  upon  the  authority 
of  Crescent  City  Live  Stock  Co.  v.  Butchers'  Union.  120  U.  S.  141. 
7  Sup.  Ct.  472,  30  L.  Ed.  614.  In  that  case  the  plaintiff  recovered 
judgment  in  the  Circuit  Court,  which  was  reversed  on  appeal.  In  an 
action  subsequently  brought  by  the  defendant  for  malicious  prosecu- 
tion, it  was  held  the  United  States  Supreme  Court  that  the  judg- 
ment of  the  Circuit  Court  in  favor  of  the  plaintiff  in  the  original  ac- 
tion, although  reversed  on  appeal,  was  sufficient  evidence  of  probable 
cause' to  prevent  the  maintenance  of  the  action  for  malii^ous  prose- 
cution; such  judgment  not  having  been  impeached  as  having  been 
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olitaiaed  by  unfair  means.  It  was  held  in  People  ex  rel.  C.  P.,  etc., 
R.  R.  Co.  V.  Willcox,  194  N.  Y.  383,  87  N.  E.  517,  that  decisions  of 
the  Supreme  Court  of  the  United  States  are  controlling  only  when 
federal  questions  are  involved,  and  that,  while  the  utmost  respect 
should  be  given  to  them,  yet  so  far  as  the  administration  of  justice  in 
this  state  and  the  power  and  proceedings  of  its  courts  are  concerned 
they  are  not  controlling.  I  am  unable  to  find  any  authority  in  this 
state  following  the  rule  declared  in  the  federal  court.  In  Burt  v. 
Smith.  181  N.  Y.  1,  73  N.  E.  495,  Judge  Vann,  writing  for  the  court, 
says : 

"We  find  DO  case  In  this  state  where  the  effect  of  a  jndgment  of  a  court  of 
snperlor  Jurisdiction  In  this  regard  has  been  passed  upon,  althongh  It  ha» 
been  held  that  a  Judgment  rendered  by  a  justice  ot  the  p«ice  and  snbee- 
quently  reversed  upon  appeal  is  not  concliiBlve,  but  only  prima  tadft  erl- 
deuce  of  probable  cause." 

And  in  Schultz  v.  Greenwood  Cemetery,  190  N.  Y.  276,  83  N.  E. 
41,  the  Court  of  Appeals  seems  not  to  have  favored  the  rule  declared 
in  the  Crescent  City  Case,  and  to  have  established  the  rule  to  be  that 
such  a  final  judgment  is  prima  facie  evidence  only  of  probable  cause. 
In  the  case  of  Crescent  City  Live  Stock  Co.  v.  Butchers'  Union,  supra, 
a  final  judgment  of  a  court  of  superior  jurisdiction  had  been  obtained,, 
while  here  no  judgment  or  decree  is  i>resented  by  the  case  under  con- 
sideration as  the  Msis  for  the  application  of  the  rule  made  by  the  trial 
court,  and  that  case  does  not  aid  the  respcmdents'  contention.  The 
jury  in  the  City  Court  action  determined  that  Piatt  was  not  guilty  of 
conversion,  and  their  verdict  was  in  his  favor  after  a  trial  upon  the 
merits.  The  respondents'  contention  is  based  upon  the  order  of  the 
judge,  which  set  the  verdict  aside  and  granted  a  new  trial  upon  the 
erroneous  conclusion  that,  while  the  facts  were  as  found  by  the  jury, 
nevertheless  they  established  conversion  as  matter  of  law.  It  seems 
dear  that  the  erroneous  conclusion  of  a  trial  judge  on  a  question  of 
taw  is  not  and  cannot  be  made  conclusive  on  the  merits  of  the  con- 
troverqr. 

The  rule  contended  for  by  the  respondent  has  no  application  to  the 
facts  presented  by  the  record  in  the  case  at  bar.  The  order  of  the  City 
Judge  was,  at  the  utmost,  evidence  only  of  probable  cause,  which, 
with  the  other  evidence  in  the  case,  should  have  been  submitted  to  the 
jury  for  their  consideration  in  determining  the  presence  or  absence 
of  probable  cause. 

The  judgment  is  reversed,  and  a  new  trial  granted;  costs  to  abide 
the  event.  All  concur. 
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GOMPRECHT  T.  I/UDWIO. 
CSiu>reme  Court.  Appellate  Xena.  Jaoaary  27, 1910.) 

L&HDLOSD  AlfD  TENANT   (|  100*)— SUBUNDEB  OT  LeABE— SuBSntrmON  OT 

Tenant. 

Whece  a  lessee,  Immediately  after  the  execution  of  the  leaae,  and  while 
In  posseaaion  of  the  demised  premises,  assigned  the  lease  to  a  third  per- 
son, and  the  lessor  thereuptm  received  tbe  rent  from  the  assignee  and 
stated  to  the  lessee  that  he  was  dischai^ed,  there  was  a  surrender  of 
the  lease  as  far  as  the  original  lessee  was  concerned,  and  sodi  lenee 
was  not  liable  for  rent  subsequently  accruing 

[Ed.  Note.— For  other  case^  see  Landlord  and  Tenant  Gent  Dig.  1 856 ; 
Dec.  Dig.  i  100.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict 

Action  by  Benjamin  Gomprecht  against  Louis  Ludwig.  From  a 
judgment  adverse  to  defendant  he  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  before  GIEGERICH,  DAYTON,  and  I^HMAN,  JJ. 

Rosenthal,  Steckler  &  Levi  (Sol.  Levi,  of  counsel),  for  appellant 
Henry  M.  V.  Connelly,  for  respondent 

DAYTON,  J.  Action  to  recover  rent  under  a  written  lease,  dated 
January  20,  1908,  covering  a  term  of  33  months  from  January  1,  1908. 
At  the  foot  of  the  instrument  is  an  undated  assignment  tiiereof  to 
Bernard  H.  Schwarting  and  Samuel  Kushner,  who  by  their  signatures 
assumed  the  lease  and  all  its  covenants.  The  defendant  answered, 
first,  admitting  the  execution  of  the  lease,  but  only  as  stated  in  his  sub- 
sequent separate  answers ;  and,  second,  by  way  of  separate  defenses 
he  set  up  these  facts :  That,  being  a  monthly  tenant  of  the  premises 
covered  by  the  lease,  he  was  negotiating  to  sell  his  business  to 
Schwarting  and  Kushner,  who  wanted  a  lease  of  the  premises  for 
three  years  at  the  same  rent  defendant  was  paying;  that  he  explained 
these  conditions  to  the  plaintiff,  who  said  that  he  was  willing  to  give 
Kushner  and  Schwarting  the  lease,  and  directed  that  the  parties  go  to 
the  plaintiff's  agent;  that  the  parties  did  go  to  said  agent  for  the 
purpose  of  executUig  the  lease,  who  stated  to  them  tl^t  he  could 
not  execute  or  deliver  the  lease  direct  to  said  Schwarting  and  Kush- 
ner, because  defendant  was  in  possession  of  the  premises,  but  that  he 
would  have  to  execute  it  to  defendant,  who  could  then  and  there  as- 
sign it  to  Schwarting  and  Kushner;  and  that  defendant  would  not 
be  liable  upon  the  lease,  and  would  be  relieved  from  liability  by  reason 
of  the  assignment.  The  answer  then  concluded  with  allegations  of  re- 
liance by  defendant  upon  the  representations  so  made  the  plaintiff's 
agent,  execution  of  the  lease  based  upon  such  reliance,  and  that  the 
agent  drew  up  the  assignment  at  the  end  of  the  instrument  to  Kush- 
ner and  Schwarting;  and  then  the  conclusion  is  added  that  by  rea^n 
of  the  factspleaded  the  assignment  operated  as  a  surrender  and  ac- 
ceptance. The  authority  of  the  agent  is  alleged.  There  is  a  second 
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separate  answer^  reiterating  the  facts  in  the  first,  and  setting  up  the 
falsity  of  the  agent's  representations  as  to  the  effect  of  the  assi^- 
ment  to  relieve  defendant  from  liahility.  The  false  representation 
alleged  was  one  of  law,  and  therefore  not  a  defense  in  the  Municipal 
Court,  as  correctly  decided  below.  The  court  on  the  trial  sustained 
demurrers  to  these  answers.  The  plaintiff  then  proceeded  by  intro- 
ducing the  lease  in  evidence  and  proving  n<Hipayment  of  the  amount 
of  rent  claimed,  and  judgment  for  that  amount  was  rendered. 

If  the  facts  stated  in  Aie  first  s^arate  answer  are  true,  it  presented 
a  defense,  namely,  that  the  instrument,  though  signed  by  defendant, 
was  never  intended  to  be  a  contract  between  him  and  plaintiff.  The 
characterization  of  those  facts  in  the  answer  as  a  surrender  cannot 
change  their  effect.  The  lease  was  signed  and  the  assignment  thereof 
on  the  same  instrument  executed  at  the  same  time,  under  conditions 
which  indicate  that  the  assignees  were  the  real  tenants  of  plaintiff  and 
were  so  intended  to  be.  'Hie  lease  was  obviously  delivcKd  with  the 
assignment  already  executed  at  the  foot  of  it,  under  the  representation 
by  plaintiff's  authorized  agent  that  this  was  his  method  of  properly 
executing  the  lease  to  Kushner  and  Schwarting.  An  instrument  ap- 
pearing to  be  a  complete  contract  may  be  shown  not  to  have  been 
intended  by  the  parties  to  be  a  contract.  Under  his  answer  defendant 
should  have  an  opportunity  to  prove  the  facts  alleged.  In  Grierson 
V.  Mason,  60  N.  Y.  394,  frequently  cited  with  approval : 

"The  plaintiff  proved  an  Instnimoit  vtalch  altered  the  contract,  and  the 
defendant  was  given  the  rlf^t  to  prove  that  the  Instrument  .Introduced  was 
uot  intended  as  an  alteration  of  the  contract,  but  with  a  view  of  accompliali- 
lug  a  partlcniar  purpose^  Such  evidence  was  not  given  to  change  the  wrltteii 
eoutract  by  parol,  but  to  establish  that  sncb  contract  bad  no  force,  efficacy, 
or  effect ;  that  it  was  not  intended  to  be  a  contract,  but  merely  a  writing  to 
be  used  In  Inducing  Woods  to  make  advancMnents  upon  the  ^oda." 

No  claim  to  vary  the  terms  and  conditions  of  this  lease  is  here 
made.  The  sole  question  presented  is  whether  defendant  may  show 
a  contemporaneous  agreement  that  the  lease  as  to  him  should  not  take 
effect.  No  equitable  considerations  are  involved  in  that  determination. 

The  judgment  is  erroneous,  and  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  appellant  to  abide  the  event. 

LEHMAN,  J.  (concurring).  I  agree  with  Mr.  Justice  DAYTON 
in  the  result  reached,  but  not  in  his  views.  I  do  not  believe  that  the 
first  defense  can  be  sustained  upon  the  theory  that  the  facts  pleaded 
would  establish  that  the  lease  had  "no  force,  efficacy,  or  effect." 
Grierson  v.  Mason,  60  N.  Y.  394.  In  that  case  the  instrument  was 
never  intended  to  give  rise  to  any  right  between  the  parties ;  in  this 
case  the  plaintiff  intended  to  give  the  defendant  a  valid  lease,  for  the 
purpose  of  allowing  him  to  transfer  the  same  immediately  to  his  as- 
signees, who  assumed  all  the  obligations  thereof.  The  defendant  does 
not  cUum  that  the  instrument  on  its  face  does  not  express  the  true 
intent  of  the  parties.  He  claims  only  that,  after  the  lease  was  made 
under  the  circumstances  alleged,  the  assigxunent  of  the  lease  operated 
as  a  surrender. 
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To  constitute  such  a  surrender  the  plaintiff  must  have  agreed  to 
accept  the  assignees  as  substituted  tenants  and  to  discharge  the  de- 
fendant. Smith  V.  Niver  &  Rockfeller,  2  Barb.  180.  It  seems  to  me 
that  the  execution  of  the  lease  under  the  circumstances  alleged,  the 
immediate  assignment*  the  receipt  of  rent  from  the  assignees,  and  the 
statement  to  defendant  that  he  was  released  from  liability  under  itie 
lease  are  more  than  is  required  to  establish  a  surrender.  Nor  do  I 
think  that  the  plaintiff's  claim  that  a  surrender  cannot  take  place 
before  the  lease  is  executed  need  receive  serious  consideration.  Clearly 
a  surrender  of  an  estate  can  take  place  only  after  the  estate  has  come 
into  existence ;  but  in  this  case  it  appears  from  the  complaint  that  the 
defendant  w^^  in  possession  of  the  premises  before  the  execution  of 
the  lease,  and  the  estate  became  vested  in  him  at  the  moment  the  lease 
was  executed  and  could  be  surrendered  immediately  thereafter. 

GIEGERICH,  J.,  concurs  with  LEHMAN,  J. 


EIPP  T.  SIEGBXi  COOPER  CO. 
(Supreme  Court,  AnwUato  Divlsfon,  Second  D^rtmoit  Januuy  21,  191<K> 

FuuDiNQ  (S  193*)— CoiiFLAiHT— Umnxa  Vtwmaaj  Oauses  or  Acnoir. 

Thougb  a  cause  of  action  for  assault  and  battery  or  for  false  Impris- 
onment cannot  be  united  with  a  cause  of  action  for  slander,  where  tbe 
first  cause  of  action  was  clearly  for  assault  and  battery  and  the  second 
equally  clearly  for  false  Imprisonm^t,  but  for  a  stated  accusation  of 
Blander,  wblch  statement  was  not  tbe  principal  one,  tbe  complaint  was 
not  demurrable;  the  slander  being  properly  pleaded  to  show  tbe  pretense 
of  the  arrest  and  maybe  the  malice  of  the  actors,  the  false  Imprisonment 
being  continuing  wben  tbe  words  were  used,  and  their  utterance  was 
a  part  of  the  res  gestce. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Dec.  Dig.  |  193.*] 

Action  by  Cornelia  D.  Kipp,  an  infant,  1^  Elbert  Kipp,  her  guardian 
ad  litem,  against  the  Siegel  Cooper  Company.  From  an  interlocutory 
judgment  overruling  defendant's  demurrer  to  the  complaint,  defendant 
appeals.  Affirmed. 

Argued  before  WOODWARD,  JENKS,  BURR,  THOMAS,  and 
RICH,  JJ. 

Mark  G.  Holstein,  for.  appellant 
James  Dempsey,  for  respondent. 

THOMAS,  J.  The  defendant  demurs  to  the  complaint  upon  the 
ground  that  it  unites  a  cause  of  action  for  assault  and  battery  (first 
cause  of  action)  with  a  cause  of  action  for  slander  combined  with  a 
cause  of  action  for  false  imprisonment  (second  cause  of  action). 

It  is  true  that  a  cause  of  action  for  assault  and  battery  or  for  false 
imprisonment  cannot  be  tmited  with  a  cause  of  action  for  slander  ( De 
Wolfe  V.  Abraham,  151  N.  Y.  186,  45  N.  E.  455) ;  but  I  think  the  plain- 
tiff has  hardly  done  this.  The  first  cause  of  action  is  clearly  for  assault 
and  battery,  and  the  second  cause  of  action  would  be  clearly  for  false 
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imprisonment  had  not  the  complaint  (subdivision  XI)  stated  the  accu- 
sation of  slander.  But  the  statement  is  not  the  principal  one,  and  I 
think  that  it  was  properly  pleaded  to  show  the  pretense  of  the  arrest 
and  maybe  the  malice  of  the  actors.  The  false  imprisonment  was  con- 
tinuing when  the  words  were  used,  and  their  utterance  was  a  part  of 
the  res  gestae. 

In  subdivision  XII  the  pleader  states  the  fact  of  the  plaintiff's  in- 
nocence, and  her  declaration  thereof  to  the  wrongdoers,  and  their  per- 
sistence in  their  wrongdoings,  and  then  continues  the  history  of  her  de- 
tention ;  and  subdivision  XIII  takes  up  and  continues  the  description 
of  the  violence  and  the  circumstances  of  her  imprisonment.  It  is  true 
that  subdivision  XIV  states  "that  by  reason  of  the  said  willful  and  un- 
lawful accusations  and  actions,"  etc,  plaintiff  was  subjected  to  great 
indignities;  but  the  false  imprisonment  is  obviously  the  central  cause 
of  harm  charged,  and  subdivision  XV  continues  and  emphasizes  this. 

The  interlocutory  judgment  should  be  affirmed,  with  costs.  All  con- 
cur. 


ELIOT  T.  JONES  et  aL 

SAME  T.  CIRCLE  PUB.  OO.  et  bL 

(Supreme  Court,  Special  Term,  New  ToA  County.  January  1^  1910.) 

iHJTTNcnoiT  (I  96*)— Right  to  Uss  Naui— Usb  fob  AovEBTiBtiro  PniPOSEe— 
Ihjukction. 

Plaintiff  Is  president  emeritus  of  Harvard  University,  and  is  editing  tor 
a  publishing  company  for  compensation  an  edition  of  books  known  and 
advertised  by  it  as  the  "Harvard  Classics"  and  "Dr.  Eliot's  Five-Foot 
Shelf  of  Books,"  and  defendant,  wltboot  plaintiff's  consent  to  the  use 
of  his  name,  pahllsbed  several  advertisements  announcing  the  sale  of 
a  set  of  hooka  entitled  "Dr.  ESlot's  Famous  Five-Foot  Sbelf  of  World's 
OreatcBt  Books."  "Dr.  BItofs  Five-Foot  Sbelf;"  and  "Dr.  Eliot's  Set" 
Plaintiff  claims  that  his  reputation  will  be  injured  by  the  unauthoriaed 
use  of  his  name  In  connecti(m  with  the  inferior  edition  advratlaed  by 
defendant  Laws  190S.  c.  182.  f  2.  permits  any  person  whose  name,  etc., 
is  used  for  advertising  purposes,  or  for  purposes  of  trade,  without  his 
written  consent,  to  enjoin  the  use  of  his  name  for  that  purpose.  Bel4, 
that  plaintiff  was  entitled  to  restrain  d^endant  from  ushig  his  name  to 
advertise  defwdant's      of  books. 

[Ed.  Note.^For  otlier  case^  see  Injunctlmi,  Dec  Dig.  1  961*] 

Actions  by  Charles  W.  Eliot  against  E.  Milton  Jones,  doing  business 
as  the  University  Library  Extension,  and  by  Charles  W.  Eliot  against 
the  Circle  Publishing  Company  and  another.  On  motion  for  an  in- 
junction pendente  lite.   Motion  granted. 

Shepherd,  Smith  &  Harkness,  for  plaintiff. 
Henry  D.  Williams,  for  defendants. 

NEWBURGER,  J.  The  plaintiff  is  the  president  emeritus  of  Har- 
vard University,  and  is  now  editing  an  edition  of  books  being- publish- 
-ed  by  Collier  &  Son,  and  known  and  advertised  by  them  as  "The  Har- 
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vard  Classics"  and  *'Dr.  Eliot's  Five-Foot  Shelf  of  Books,"  for  which 
$>laintiff  receives  remuneration  from  ColUer,  payable  from  time  to 
time.  The  plaintiff  at  no  time  has  given  his  consent  to  the  use  of 
his  name  by  the  defendants.  The  defendant  £.  Milton  Jones  dbes 
business  under  the  name  of  University  Library  Extension.  In  the 
months  of  November  and  December,  1909,  the  defendants  caused  to  be 
published  in  several  publications  in  this  city  an  advertisement  announc- 
ing the  sale  by  them  for  the  price  of  $14.75  of  10  volumes  of  books, 
entitled  "Dr.  Eliot's  Famous  Five-Foot  Shelf  of  the  World's  Greatest 
Books,"  and  "Dr.  Biof  s  Five-Foot  Shelf,"  and  "Dr.  Eliot's  Set"  The 
plaintiff  claims  that  the  advertisement  is  published  without  his  consent, 
and  that  the  defendants  had  no  authority  to  use  plaintiff's  name ;  that 
the  plaintiff's  reputation  will  be  injured  by  the  use  of  his  name  in  con- 
nection with  the  inferior  edition  advertised  by  the  defendants.  The 
answer  of  the  defendant  Jones  admits  that  he  is  now  preparing  for  pub- 
lication and  sale  a  series  of  tx>oks,  including  selections  by  Dr.  Charles 
W.  Eliot,  and  that  they  are  not  published  with  the  consent  or  author- 
ity of  Dr.  Eliot.  The  defendant  Jones  further  clauns  that  tiie  adver- 
tisements complained  of  were  inserted  in  the  magazines  and  nempa- 
pers  without  his  direction. 

The  aflfidavits  clearly  show  that  not  only  had  he  knowledge  of,  but 
supplied  the  material  for,  the  advertisements.  Section  3  of  chapter  132, 
of  the  Laws  of  1903  provides: 

"Any  person  whose  name,  portrait  or  picture  is  used  within  this  state  for 
advertising  purposes  or  for  the  purposes  of  trade  without  the  written  con- 
sent first  obtained,  may  maintain  an  equitable  action  In  the  Supreme  Court 
of  this  state  against  the  person,  firm  or  corporation,  so  using  his  name,  por- 
trait or  picture,  to  i^event  and  restrain  the  use  thereof." 

The  Court  of  Appeals  in  Rhodes  v.  Sperry  &  Hutchinson  Co.,  193 

N.  Y.  233.  85  N.  E.  1097, 1S7  Am.  St.  Rep.  945,  has  sustained  the  con- 
stitutionality of  this  act  Mr.  Justice  Willard  Bartlett,  in  delivering 
the  opinion  of  the  court  in  that  case,  said : 

"The  statute  merely  recognizes  and  enforces  the  right  of  a  person  to  control 
the  use  of  his  name  or  portrait  by  others,  so  far  as  adrertising  or  trade  pur- 
poses are  concerned.  This  right  of  control  in  the  pemm  whose  name  or 
picture  1b  aon^t  to  be  naed  for  mcb  purposes  la  not  limited  by  the  statute. 
The  requirement  of  bis  written  ccmsent  In  order  to  effectuate  a  valid  transfer 
of  the  itfiTU^  of  thus  using  his  name  or  portrait  Is  not  any  more  liable 
to  constitutional  objectiw  than  the  requirement  of  the  statute  of  frauds  that 
an  executory  contract  for  tbe  sale  of  personal  vtopexij  exceeding  $50  In  joice 
must  be  made  In  writing  In  order  to  be  enforceaUe." 

The  Circle  Publishing  Company  has  interposed  no  defense  and  con- 
sents to  the  issuance  of  the  injunction.  Plaintiff  has  made  out  such  a 
case  as  warrants  the  intervention  of  a  court  of  equity. 

The  motion  for  an  injunction  pendente  lite  is  therefore  granted.  Set- 
tle order  on  notice. 
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GOIililKB  T.  JONES  et  aL 
(Bapmne  Oonrt,  ftiedal  Term,  New  York  Oounty.  January  J9,  1010.) 

Tbadb-Mabks  ard  Tradb-Nambs  (f  70*) — XJmAiB  Tbadb— Injunctioh. 

Where  plaintiffs  had  printed  and  published  and  advertised  very  ex- 
tenalTely  a  set  of  books  selected  by  Dr.  EUot,  former  president  of  Hsrrard 
University,  under  the  title  of  "The  Harrard  Classics,"  and  designatea 
In  advertisementa  and  in  labels  on  the  books  as  "Dr.  Eliot's  Five-Foot 
8h^  of  Books,"  and  had  sold  many  thousand  Tolumes,  they  were  en- 
titled to  a  temporaxy  InJoscClon  restraining  defendants  from  adrertialng 
and  aelUng  a  different  set  of  books  nnder  the  titles  ct  **Dr.  Eliot* s  Five- 
Foot  Shelf  of  the  World's  Best  Books"  and  "Dr.  EUoTs  Five-FMt  Shelf 
of  the  World's  Oxeatest  Booka" 

[Ed.  Note.— For  other  cases,  see  Trade-Maito  and  Trade-Names,  Cat 
Dig.  f  ai :  Dea  Dig.  I  70.*] 

Suit  for  an  injunction  by  Robert  J.  Collier  against  E>  Milton  Jones 
and  odiers.  Injimction  granted. 

Shepherd,  Smith  &  Harkness,  for  plaintiff. 
Henry  D.  Williams,  for  defendants. 

NEWBURGER,  J.  The  facts  in  this  case  are  somewhat  similar  to 
those  in  the  Eliot  Case.  130  N.  Y.  Supp.  989.  The  complaint  alleges, 
as  additional  facts  to  those  contained  in  the  ^iot  Case,  that  the  plain- 
tiff entered  info  the  contract  with  Dr.  Eliot,  and  that  in  pursuance 
thereof  plaintiff  commenced  to  print  and  publish  the  writings  so  se- 
lected by  Dr.  Eliot  in  a  tmiform  edition,  with  three  separate  styles  of 
binding,  under  the  title  of  "The  Harvard  Classics,'*  and  since  October 
13.  1909.  has  been  selling  the  books  so  published  by  it  with  the  trade- 
mark "Dr.  Eliot's  Five-Foot  Shelf  of  Books."  printed  on  the  outside 
of  all  the  books;  that  prior  to  the  1st  day  of  December.  1909,  the 
plaintiff  had  published  and  sold  about  30,000  volumes  of  the  said  set 
of  books,  inclosed  in  such  wraf^rs;  that  plaintiff  has  invested  and 
expended  large  sums  of  money  in  the  preparation,  printing,  advertis- 
ing, publication,  and  distribution  of  said  books;  that  during  the  month 
of  June,  1909,  plaintiff  advertised  in  "Collier's,  The  National  Weekly," 
a  publication  having  a  large  circulation,  an  advertisement  describing 
the  proposed  publication  of  said  books ;  that  the  income  derived  from 
the  books  already  published  and  distributed  has  been  large,  while  the 
income  from  the  Iwoks  not  yet  published  or  distributed  has  promised 
to  be  much  lar^r ;  that  plaintiff  has  also  caused  a  similar  advertise- 
ment to  be  published  in  all  the  leading  magazines  in  the  United  States ; 
that  the  phuntiff  caused  to  be  printed  a  pamphlet  of  25  pages,  entitled, 
"Announcement  of  the  Harvard  Classics,  edited  by  Charles  W.  Eliot, 
UL.  D.,  Dr.  Eliot's  Five-Foot  Shelf  of  Books.  P.  F.  Collier  &  Son. 
Publishers;"  that  said  pamphlet  was  placed  in  the  hands  of  some 
3,000  representatives  of  the  plaintiff  for  their  use  in  securing  sub- 
scriptions for  said  books;  that,  notwithstanding  that  the  words  "Dr. 
Eliot's  Five-Foot  Shel|rDf  Books"  have  become  descriptive  of  and  are 
a  trade-mark  of  said  books,  the  defendants  have,  since  November, 
1909,  with  intent  to  deceive  and  defraud  the  public  and  to  damage  the 

*rta  oUmt  cm—  m*  mudm  t^lo  A I  mnusB  la  D«c.  *  Am.  Digs.  1H7  to  i*U,  ft  Rsp'r  IndaxM 


Digitized  by  Google 


992 


120  NBW  TOBK  SnPPLBMBNT. 


(Sup.  Ct 


plaintiff,  advertised  in  a  magazine  and  a  daily  newspaper,  both  having 
large  circulations,  that  they  are  preparing  and  about  to  publish  a  series 
of  10  volumes  under  the  designation  of  "Dr.  Eliot's  Five-Foot  Shelf 
of  the  World's  Best  Books,"  and  "Dr.  Eliot's  Five-Foot  Shelf  of  the 
World's  Greatest  Books";  that  in  said  advertisement  the  defendants 
solicit  from  the  public  subscriptions  for  the  said  10  volumes  for  the 
sum  of  $4.S5.  The  complaint  further  alleges  that  the  defendants, 
seeking  unfairly  to  compete  with  plaintiff  in  respect  of  his  enterprise 
aforesaid,  have  advertised  and  offered  for  sale  and  published  the  sets 
of  books  heretofore  referred  to.  The  affidavits  submitted  and  the 
correspondence  therein  referred  to  show  that  the  defendants  had 
knowledge  of  the  publication  by  the  plaintiff,  and  the  agreement  be- 
tween the  defendant  Tones  and  Messrs.  Thwing  and  Beers,  referred 
to  in  the  defendant  Jones'  affidavit,  also  shows  that  the  defendants 
feared  that  there  might  be  some  legal  proceeding  enjdning  them  from 
interfering  with  the  plaintiff  in  the  publication  of  the  bot^  adver- 
tised by  him.  The  defendant  the  Cirde  Publishing  Company  consents 
to  the  granting  of  an  injunction. 

There  appears  to  be  no  doubt  that  the  defendants  are  seeking  1^ 
unfair  competition  or  unfair  trade  in  putting  upon  the  market  a  series 
of  books,  while  not  similar  in  appearance  and  make-up  to  the  set 
which  plaintiff  has  published,  yet,  in  adopting  the  name  of  **Dr.  ^iof  s 
Five-Foot  Shelf  of  Books,"  the  title  which  pSaintiff  has"  advertised  ex- 
tensively for  a  long  while,  indicates  an  attempt  to  deceive  the  public 
into  buying  defendants'  publications,  believing  them  to  be  those  pub- 
lished by  the  plaintiff.  While  it  is  conceded  by  the  defendants  that 
their  publications  are  of  less  value,  yet,  as  their  books  are  offered  for 
sale  by  subscription,  the  purchaser  will  not  see  the  books  until  they 
are  delivered.  Mr.  Justice  Scott,  in  Dutton  v.  Cupples,  117  App.  Div. 
on  page  176, 102  N.  Y.  Supp.  on  page  312,  says: 

"Nor,  In  80  flagrant  a  case  as  the  present,  Is  It  necessary  to  prove  that 
any  person  was  actually  dec^red  by  the  imitation.  It  Is  apparent  that  there 
was  every  probability  of  sncfa  dec^tlon,  and  that  Is  precisely  what  the  law 
seelEB  to  prevent  Vulcan  t.  Myers,  139  N.  Y.  364  [34  N.  E.  904].  Upon 
the  general  right  of  the  plaintiff  to  protective  relief  we  cannot  see  any  rea- 
son why  the  same  rule  should  not  be  applied  to  a  book  tliat  has  been  api^Ied 
to  a  game,  or  to  cigars,  or  to  anything  else  which  is  distinguished  by  a  label, 
or  by  the  distinctive  form  or  style  of  the  pa<Aage.  The  decisis  fact  Is  that 
the  defendants  are  unfairly  and  fraudnlratly  attonptlng  to  trade  upon  the 
r^utatlon  which  plaintiff  has  built  up  for  its  books.  The  rl^t  to  InJunedTe 
relief  in  mtb  a  case  Is  too  firmly  establlabed  to  require  the  citation  of  au- 
thorities." 

For  these  reasons  the  motion  for  an  injunction  pendente  lite  will 
be  granted  upon  the  plaintiff  giving  an  tmdertaking  in  a  sum  to  be 
fixed  upon  the  settlement  of  the  order. 
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BAINIBB  CO.  T.  BHITH. 
(Supreme  C6urt,  Appellate  Term,  January  27,  1910.) 
1.  Lahdlobd  akd  Teitart  a  190*)— RufT— Encnon— Biuos  m  OonarAim 

— ^EvraOI  AM  TO  ACCBtTBD  BUTT. 

A  landlord's  breach  of  bte  coroiant  for  quiet  vijoyment,  <v  his  wrong- 
fnl  erlctlon  of  tbe  tmant;  does  not  prevent  recoreiy  of  accrued  rent 

[Ed.  Note^— -Fdr  otho:  caaee,  eee  Landlord  and  Toiant,  Cent.  Dig.  1 
76T;  De&IMg.  I  I9a*] 
2l  LjJTOUHtD  Avo  TssiAxn  Q  281*) — fivBunmra — ^AonoHs  AaAinar  Subteh-  - 

ART— ADHienOK  OF  EnDSROB. 

In  an  action  by  tenants  against  subtenants  for  rent  which  had  ac- 
crued when  the  tenaints  were  dispossessed  In  summary  proceedings  by 
the  landlord,  evidence  that  the  subtenants  tendered  the  rent  to  the  land- 
lord in  the  summary  proceedings  was  immaterial. 

[Ed.  Note. — For  other  cases,  see  landlord  and  Tenant,  C9ent  Dig.  I 
927  ;  Dec.  Dig.  |  281.*] 

8.  liJLNOLOBO  AND  TENANT  3  190*) — SUBTKNAnOT—BlOHT  TO  RENT— EVICTION 

or  Pbincipai,  Tenant. 

Under  Code  Civ.  Froc  |  2258,  providing  that  the  Issuance  of  a  war- 
rant for  the  removal  of  a.  tenant  In  summary  proceedings  cancels  tbe 
lease,  but  does  not  iwevent  the  landlord  ^m  recovering  accrued  rent, 
or  for  use  and  occupation  to  the  time  whMi  the  warrant  waa  isned, 
where  the  owner  filed  a  petition  in  summary  proceedings  on  November  97th 
to  dispossess  the  tenant,  and  ttie  final  order  of  dispossession  was  entered 
December  2d,  the  tenant  could  not  recover  from  a  subtenant  for  rent  and 
taxes  due  under  the  sublease  on  Dec«nber  Ist,  though  tbe  subtenant  was 
not  actually  evicted  until  December  10th,  as  the  tenants  Interest  termi- 
nated when  the  summary  proceedings  were  begun. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant,  Coit  Dig.  H 
765,  767;  Dea  Dig.  |  190-*] 

4,  Pbincipai,  and  Subety  3  09*) — Dischabob— Chanob  or  Oblioation. 

Where  the  principal  tenancy  was  terminated  by  the  beginning  of  sum- 
mary proceedings  by  the  landlord  for  nonpayment  of  rent,  so  that  under 
Code  Civ.  Proc-  S  2^258,  a  subtenant  would  be  liable  tberearter,  if  at  all, 
only  for  use  and  occnpati<ni,  the  termination  of  the  j^indpal  tenancy 
by  the  tenant's  fault  released  the  surety  on  the  anblease ;  his  obligation 
having  been  thereby  changed  from  one  for  rent  under  the  lease  to  one 
for  use  and  occupation. 

[Ed.  Note.— For  other  cases,  see  Principal  and  Surety,  Cent  Dig.  |  109; 
Dec.  Dl»  I  00.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 
Action  by  the  Rainier  Company  against  Terence  P.  Smith.   From  a 
judgment  for  plaintiff,  defendant  appeals.  Affirmed,  as  modified. 
Argued  before  GIEGERICH,  DAYTON,  and  LEHMAN,  JJ. 

John  G.  Snyder,  for  appellant. 
Howard  Hasbrouck,  for  respondent.. 

LEHMAN,  J.  The  plaintiff  herein  leased  to  one  Timothy  D.  Healey 
certain  premises  at  a  yearly  rental  of  $7,000,  together  with  such  taxes 
and  Croton  water  charges  as  might  be  imposed  thereon  during*  the  year. 
Healey  agreed  to  pay  the  rent  and  taxes  monthly  in  advance.  The  de- 
fendant was  surety  for  Healey  under  the  lease.    Healey  subsequently 

•For  other  euw  M*  hum  tople  *  I  ifuinaa  In  Dm.  *  Am.  DIgf.  IMT  to  dsti^  *  Rip^  ladsns 
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assigned  the  lease  to  the  Harvard  Automobile  &  Garage  Company ;  but 
it  does  not  appear  that  the  plaintiff  ever  released  Hedey  from  any  ob- 
ligations under  the  lease.  The  plaintiff's  interest  in  the  premises  leai- 
ed  bv  it  was  through  a  lease  to  itself  from  Lewis  M.  Borden  and  Joseph 
F.  Taylor,  as  landlords.  On  November  27th  a  petition  in  summary  pro- 
ceedings to  dispossess,  entitled  "Lewis  M.  Borden  and  Joseph  F.  Tay- 
lor, Landlords,  against  the  Rainier  Company,  Tenant,  and  Harvard  Au- 
tomobile Company,  Undertenant,"  was  filed  in  the  Municipal  Court  on 
account  of  the  failure  of  this  plaintiff  to  pay  rent  to  its  landlords.  On 
December  2d  a  final  order  was  entered  according  the  possession  of  the 
premises  to  the  landlords,  atjd  on  December  9th  a  warrant  was  issued, 
and  the  Harvard  Automobile  Company  vacated  the  premises  on  De- 
cember 10th.  Thereafter  the  plaintiff  brought  this  action  for  the  in- 
stallment of  rent  and  taxes  due  November  1st,  for  the  installment  of 
rent  and  taxes  due  December  1st,  and  for  the  Croton  water  charges  due 
December  1st.  The  facts  recited  above  were  not  disputed,  and  the  tri- 
al justice  directed  a  verdict  in  favor  of  the  plaintiff  for  the  full  amount 

While  the  plaintiff  has  not  itself  paid  any  rent  to  the  landlords  for 
either  November  or  December,  and  this  neglect  has  resulted  in  a  breach 
of  its  covenant  of  quiet  enjoyment  to  its  tienant,  nevertheless  I  think  the 
direction  of  a  verdict  upon  the  first  cause  of  action  for  rent  and  taxes 
due  on  November  1st  was  correct.  This  rent  was  due  in  advance,  and 
the  plaintiff  was  not  required  to  allege  or  prove  that  it  had  complied 
with  the  terms  of  the  lease.  The  rent  had  accrued  on  that  date,  and  a 
subsequent  breach  by  the  plaintiff  of  a  covenant  of  the  lease  could  not 
deprive  it  of  its  rights.  Hurliman  v.  Seckendorf,  9  Misc.  Rep.  264. 
29  N.  Y.  Supp.  740 ;  Id.,  10  Misc.  Rep.  549,  31  N.  Y.  Supp.  443.  Even 
a  subsequent  wrongful  eviction  on  its  part  would  be  no  defense  to  this 
action.  Fuller  v.  Manhattan  Construction  Co.,  44  Misc.  Rep.  219,  88 
N.  Y.  Supp.  1049. 

The  trial  justice  was  correct  in  excluding  the  evidence  as  to  the  al- 
leged tender  of  rent  by  the  subtenants  to  the  landlords  in  the  summary 
proceedings.  Such  a  tender  could  not  be  material  upon  the  issues  in  this 
action. 

It  seems  to  me,  however,  that  the  learned  trial  justice  should  have 
dismissed  the  seomd  and  third  causes  of  action  for  rent,  taxes,  and 
water  charges  accruing  on  December  1st.  The  trial  justice  apparent- 
ly relied  upon  dicta  that  are  to  be  found  in  several  cases  diat: 

"It  in  well  settled  tbat  nnder  this  statute  (Code  Civ.  Proc.  |  2258)  the  Is- 
snanee  of  a  warrant  ot  dlBpossem  terminates  the  lease  and  relieves  the  tenunt 
from  farther  liability,  except  for  such  rent  as  8hall  have  accrued  prior  rn 
the  Issuance  oB  the  warrant"  Slater  t.  Booflglio,  66  Ulac.  Ben.  385,  106 
X.  ¥.  Supp.  801  (Cit7  Court). 

See>  also,  Adler  v.  Kramer,  39  Misc.  Rep.  642,  644,  80  N.  Y.  Supp. 
624. 

The  law  as  laid  down  in  the  case  of  Michaels  v.  Fishel,  51  App.  Div. 
274,  64  N.  Y.  Supp.  1007,  affirmed  169  N.  Y.  381,  62  N.  E.  425,  is  that: 

"Although  the  issuiog  of  the  warrant  for  the  removal  of  a  tenant  cancels 
the  lease,  still  the  landlord  Is  not  precJoded  thereto  from  holding  the  tenant 
for  rent  to  the  time  the  warrant  was  IsBued." 
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In  spite  of  these  cases  I  think  that  the  law  is  well  settled  that  section 
2253  means  exactly  what  it  says:  The  lease  is  canceled  by  the  issuing 
of  the  warrant  for  all  purposes,  except  that  it  does  not  prevent  the  land- 
lord from  recovering — 

'*any  sum  of  money  which  was,  at  the  time  when  the  prec^  was  Isaaed, 
XHiyable  by  the  terms  of  the  agreement,  as  rent  for  the  premlBes,  or  the 
reasonable  value  of  the  use  and  occupation  thereof,  to  the  time  when  the 
warrant  was  Issued,  for  any  period  of  time  with  resiwct  to  the  agree- 

ment  does  not  make  any  i^edal  prortelon  for  the  payment  of  rait** 

■  In  the  case  of  Riglander  v.  Nile  Tobacco  Works,  31  Misc.  Rep.  339, 
47  N.  Y.  Supp.  188,  the  landlord  sought  to  obtain  payment  of  an  in- 
stallment of  rent  falling  due  on  March  1st  before  the  issuing  of  the 
precept,  and  also  rent  claimed  to  have  become  due  on  April  1st  while 
the  summary  proceedings  were  pending.  This  court,  in  a  learned  opin- 
ion written  by  Mr.  Justice  McAdam,  considered  the  meaning  of  the 
statute  and  adopted  the  interpretation  put  upon  this  section  by  Mr. 
Throop,  the  codifier,  in  his  notes  (at  page  340  of  21  Misc.  Rep.,  at  page 
189  of  47  N.  Y.  Supp.)  : 

"It  seems  only  Just  that  the  iHSuIng  of  a  precept  sbonld  bar  any  dalm  for 
subsequent  advance  rent" 

But  it  was  held  that: 

"The  occupation  by  the  tenant  of  the  demised  i^mlses  from  April  1st 
to  ^rll  10th  ^titled  the  plaintiff  to  recover  the  reasonable  value  at  such 
use,  because  reqtecting  that  particular  period  or  stated  number  of  days  the 
lease  made  no  ^leclal  provision  for  the  payment  of  any  fixed  rent" 

In  the  case  of  Boehm  v.  Rich,  13  Daly,  63,  the  court  hdd  that  where 
rent  was  due  on  June  3d,  proceedings  liegun  on  that  date,  and  the  ten- 
ant removed  on  June  3d,  he  was  not  obliged  to  pay  the  rent  due  on 
June  3d,  because  no  default  in  the  payment  of  rent  took  place  until  mid- 
night of  that  date. 

I  do  not  think  that  the  subsequent  case  of  Adier  v.  Kramer,  supra, 
or  Slater  v.  Bonfiglio,  supra,  are  authority  for  any  other  rule.  The 
statements  of  the  law  above  cited  were  merely  dicta.  In  the  case  of 
Slater  v.  Bonfiglio  the  onl^  question  before  the  court  was  whether, 
after  the  landlord  had  obtamed  the  premises  by  summary  proceedings, 
he  could  bold  the  tenant  for  a  deficiency  in  rent  when  he  leases  the 
premises  to  another  party.  It  was  immaterial  in  this  case  whether  the 
tenant  was  bound  to  pay  rent  till  the  precept  was  issued,  or  till  the  war- 
rant was  issued,  and  at  one  place  the  court  says  that  the  landlord  could 
recover  rent  till  the  first  event,  and  at  another  place  till  the  second  event. 
Moreover,  as  authorijiy  for  the  dictum  quoted  above  that  the  landlord 
could  recover  accrued  rent  till  the  issuance  of  the  warrant,  it  cites  vari- 
ous cases  which  are  authority  only  for  the  proposition  that  the  sum- 
mary proceeding  destroys  all  obligations  created  by  the  lease,  "except- 
ing such  as  had  accrued  at  the  time  of  the  dispossession,"  whether  such 
rights  be  for  the  payment  of  the  rent  under  the  lease  or  for  use  and  oc- 
cupation. In  the  case  of  Adler  v.  Kramer,  supra,  the  same  statement 
of  the  law  is  based  upon  the  same  authority,  and  the  distinction  between 
the  right  to  the  rent  reserved  and  the  right  to  the  value  of  the  use  and 
occupation  is  immaterial  to  the  decision.   In  that  case  the  rent  itself 
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became  due  after  the  issuance  of  the  precept,  but  it  was  not  rent  pay- 
able in  advance,  but  was  rent  for  a  period  already  passed.  Moreover, 
the  jndginent  was  not  for  the  amount  of  this  rentj  but  allpwed  the  land- 
lord to  hold  a  deposit  as  liquidated  damages. 

I  am  therefore  constrained  to  the  o^Hnion  that  on  principle  and  au- 
thority, and  in  conformity  with  the  justice  of  the  case,  the  plaintiff  was 
not  entitled  to  any  rent  or  water  taxes  that  became  due  on  December 
1st  In  reaching  this  conclusion  I  have  not  overlooked  the  plaintiff's 
contention  that  since  it  did  not  bring  the  summary  proceedings,  and 
did  not  voluntarily  terminate  the  lease,  it  should  be  entitled  to  all  in- 
stallments of  rent  due  before  the  tenant  was  actually  evicted,  and  that 
such  eviction  took  place  only  on  December  10th.  Such  a  contention 
seems  to  me  untenable.  The  plainti£F  had  by  its  own  default  placed  the 
landlords  in  a  position  where  they  could  terminate  all  interest  of  the 
plaintiff  in  this  lease.  Before  December  1st  the  proceedings  had  been 
begun  which  finally  terminated  this  interest,  and  from  the  commence- 
ment of  these  proceedings  the  plaintiff  had  no  interest  in  the  premises 
which  would  allow  it  to  claim  rent  payable  in  advance.  In  fact,  I  do 
not  feel  certain  Utat  the  plaintiff  could  recover  against  the  tenant  even 
for  use  and  occupation ;  but  we  need  not  decide  uiat  question  here,  be- 
cause in  no  event  could  it  hold  tlie  surety  for  such  use  and  occupation. 
It  has  by  its  own  neglect  changed  the  obligation  of  the  principal  debt- 
or from  one  for  rent  reserved  to  one  for  use  and  occupation,  and  it  has 
thereby  released  the  surety. 

The  judgment  should  therefore  be  modified,  by  providing  for  the  dis- 
missal of  the  sc}cond  and  third  causes  of  action,  and,  as  modified,  af- 
firmed, without  costs  on  this  appeal.  All  concur. 


DERBICE  T.  KELLT. 
(Sopreme  Oonrt,  Aiipdlata  DlTifl<Hi,  First  Department   Janiiary  21, 

1.  BzFLOBirn  (|  12*)— tiUBiLrrr  fob  BLAsrina. 

A.  person  Kttbig  off  a  blast  cm  his  property  is  ItaUa  for  the  dsmag* 
caused  by  rodu  ttarown  oa  the  property  of  another. 

[Ed.  Noto^ror  other  cases,  see  EiidOBlTea,  Cent  Dig.  |  9;  Daa  Dlf^ 
S  12.*] 

2.  EJXFIASIVKS  (S  12*) — LUBILITT  fOB  BLUTHTO. 

One  blastUig  rock  on  his  property  la  not  liable  for  Injury  to  the  prop- 
erty of  an  adjacent  owner,  caused  by  the  breaking  of  a  water  main  20 
feet  from  the  blast  and  thereby  causing  water  to  fiow  on  the  adjacent 
property,  where  he  was  not  guilty  of  negligence. 

[Ed.  Nots;— ror  other  caso^  see  ExploslTes,  Cent  Dig.  %  9 ;  Dec  Dig. 
i  12.*] 

Appeal  from  Appellate  Term. 

Action  by  William  H.  Derrick  against  Anthony  Kelly.  From  a  de- 
termination of  the  Appellate  Term,  affirming  a  judgment  of  the  Mu- 
nicipal Court  of  the  Citv  of  New  York  for  plaintiff,  defendant  appeals. 
Reversed,  and  new  trial  ordered. 

«ror  other  cum  ■••  mbm  topto  A  I  hdmub  In  D«c.  ft  Am.  DIsb.  U07  to  date,  ft  Rep'r  Xndozsi 
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See,  also,  118  N.  Y.  Supp.  1150. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  CLARKE, 
SCOTT,  and  MILLER,  JJ. 

Philip  Carpenter  (Harry  Eckhard,  of  counsel),  for  am>ellant. 
Charles  Thadeas  Terry  (Calvin  Cooper,  on  the  brief),  for  respondent 

CLARKE,  J.  This  action  was  begun  in  the  Municipal  Cotlrt  by 
the  service  of  a  summons  indorsed,  "Action  for  damages  to  personal 
property."  The  answer  was  a  general  denial.  While  the  pleadings  were 
oral,  a  bill  of  particulars  set  forth  the  nature  of  the  action,  and  it 
therein  appears  that  the  plaintiff's  claim  was  based  on  the  charge  of 
negligence  and  carelessness  on  the  part  of  the  defendant,  Kelly,  while 
excavating  and  blasting  on  property  on  the  west  side  of  Broadway, 
between  144th  and  145th  streets,  whereby  a  water  main  was  broken 
and  the  water  released  and  caused  to  flow  into  the  basement  of  the 
apartment  house  where  the  plaintiff  resided,  and  damaged  certain  goods 
and  household  effects  that  he  had  stored  therein.  After  the  plain- 
tiff had  rested,  a  motion  was  made  to  dismiss  the  complaint,  upon  the 
ground  that  plaintiff  had  failed  to  prove  any  carelessness  or  negligence 
on  the  part  of  the  defendant.  The  trial  judge  stated  that  the  plaintiff 
had  not  made  out  a  case  in  n^ligence,  and,  over  objection,  permitted 
the  plaintiff  to  amend  his  complaint,  so  as  to  make  the  action  for  "dam- 
ages for  injuries  to  personal  property  growing  out  of  negligence  and 
the  trespass  of  the  defendant."  In  deciding  the  case  the  trial  court 
said  in  his  written  opinion,  "Unquestionably  no  catise  of  action  for  neg- 
ligence is  made  out,  and  defendant's  liability  can  only  be  sustained  by 
the  trespass  action,"  and  upon  the  theory  of  trespass  judgment  was 
ordered  for  the  plaintiff  for  the  value  of  the  goods  damaged.  The 
judgment  was  affirmed  by  the  Af^ellate  Term,  which,  upon  motion, 
allowed  an  af^peal  from  its  determination  to  this  court. 

It  appeared  that  on  the  west  side  of  Broadway,  between  144th  and 
145th  streets,  a  36-inch  water  main  was  located  under  the  west  side- 
walk of  Broadway,  and  that  the  center  of  the  pipe  was  about  14  feet 
inside  of  the  curb  line  and  about  10  feet  from  the  house  line ;  the  side- 
walk there  being  24  feet  wide.  The  plaintiff  on  February  22,  1907, 
resided  at  613  West  144th  street,  about  150  feet  from  Broadway.  Kel- 
ly was  engaged,  and  had  been  since  the  middle  of  January,  in  excavat- 
ing a  cellar  on  a  lot  100  by  100  feet,  which  adjoined  the  apartment 
house  in  which  the  plaintiff  resided,  and  was  located  at  the  northwest 
comer  of  Broadway  and  144th  street.  Hie  lot  had  been  covered  wiUi 
rock,  and  it  was  necessary  to  use  dynamite  in  order  to  remove  it.  The 
excavation  had  been  started  from  the  rear  of  the  lot,  working  towards 
Broadway.  On  the  morning  of  February  22d  a  blast  which  had  been 
properly  covered  with  logs  was  fired,  and  shortly  thereafter  water  rush- 
ed out  of  a  fissure  and  fiowed  down  the  street  and  into  the  area  and 
cellar  of  the  apartment  house  in  which  the  plaintiff  resided.  Between 
the  main  and  tiie  point  where  the  blast  was  fired  was  solid  rock,  about 
20  feet  in  thickness.  No  rock  was  thrown  towards  the  street.  The 
Ic^s  were  not  disturbed  over  the  blast.  It  nowhere  appears  that  ^ 
defendant  knew  that  this  main  was  located  under  the  sidewaUk 
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There  is  no  evidence  sustaining  an  allegation  of  negligence,  and  the 
trial  court  has  specifically  found  that  there  was  no  negligence.  No 
rock,  material,  or  debris  thrown  by  the  blast  fell  upon  the  public  street 
or  upon  the  apartment  house  in  which  the  plaintiff  lived,  nor  does  it 
appear  that  any  rock  was  thrown  against  the  water  main.  It  is  a  rea- 
sonable inference  that  the  injury  to  the  water  main  was  caused  by  con- 
cussion, transmitted  throt^h  die  solid  rock  from  the  blast,  and  the 
water  tm<loubtedly  escaped  and  caused  the  damage  cc»nplained  of  be- 
cause of  the  injury  to  the  main. 

It  is  the  settled  law  that  the  person  setting  off  a  blast  upon  his  proper- 
ty is  responsible  for  the  damage  caused  by  a  rock  thrown  by  said  blast 
upon  the  property  of  another,  and  the  respondent  claims  that  Wheeler  v. 
Norton,  92  App.  Div.  368, 86  N.  Y.  Supp.  1095,  is  a  precise  authority 
where  water  escapes  from  a  pipe  brdken  by  a  blast  and  does  the  damage 
ounplained  of  upon  the  same  theory.  We  think  that  Wheeler  v.  Norton 
is  CKarly  distinguishable  from  the  case  at  bar.  In  that  case  the  de- 
fendants were  engaged  in  excavating  for  the  rapid  transit  subway  in 
the  city  of  New  York  in  the  public  street.  Holes  were  drilled  for 
the  purpose  of  blasting  within  a  foot  of  the  place  where  the  break 
subsequently  occurred,  and  nearer  to  the  pipe  than  the  rules  of  the 
department  of  water  supply  permitted.  In  the  case  at  bar  the  blast- 
ing was  done  upon  private  property,  with  a  curtain  of  20  feet  of  solid 
Tixk  between  the  place  of  the  blast  and  the  water  main  located  under 
the  sidewalk  in  the  public  street.  In  the  Wheeler  Case  the  break  in 
the  pipe  was  the  direct  result  of  the  blast,  while  in  the  case  at  bar  it 
was  the  result  of  concussion. 

In  reversing  a  jud|gment  for  the  plaintiff  in  Booth  v.  R..  W.  &  O. 
T.  R.  R  Co.,  140  N.  Y.  267,  35  N.  E-.  593,  34  L.  R.  A.  105,  37  Am. 
St.  Rep.  553,  the  court  repudiated  the  rule  laid  down  by  the  trial  judge 
that  the  use  by  the  owner  of  prc^r^  of  explosives  in  excavating  his 
land  is  at  his  peril,  and  imposes  liability  for  any  injury  caused  tiiereby 
to  adjacent  property,  irrespective  of  negligence,  and  after  pointing  out 
that  the  rodey  surface  of  the  upper  part  of  Manhattan  Island  makes 
blasting  necessary  in  the  work  of  excavation,  and,  unless  permitted,  the 
value  of  lots  would  be  seriously  affected,  said: 

"Bat  the  defecdaot  here  was  engaged  In  a  lawful  act.  It  was  done  on  Its 
own  land,  to  fit  it  for  a  lawfnl  business.  It  was  not  an  act  which,  under  all 
clrcamstances,  wonld  produce  Injury  to  his  neighbor,  as  Is  shown  bj  the  fact 
that  other  buildings  aear  by  were  not  ii^ured.  The  immediate  act  was  con- 
fined to  Its  own  land :  but  the  blasts,  by  setting  the  air  in  motion,  or  in  some 
other  unexplained  way,  caused  an  Injury  to  the  plaintiff's  house:  The  lot  of 
the  defendant  could  not  be  used  for  its  roadbed  until  it  was  excavated  and 
Ipsded.  It  was  to  be  devoted  to  a  common  use;  that  is,  to  a  business  ii8& 
The  blasting  was  neceesar}-.  was  carefully  done,  and  the  injury  was  conse- 
quential. There  was  no  technical  treipass.  Under  these  drcumstances,  we 
think,  the  plaintiff  has  no  legal  ground  of  complaint." 

In  French  v.  Vix,  143  N.  Y.  90,  37  N.  E.  612,  the  Booth  Case  was 
reaffirmed;  the  court  saying: 

*'Tb.ae,  after  the  fullest  consideration.  In  an  opinion  carefully  reviewing 
the  aathoritieB,  which  leaves  nottdng  to  be  said,  we  laid  down  the  doctrine 
that  one  who,  In  the  reasonable  care  of  bis  land,  blasts  rocks  thereon  with  due 
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and  proper  care,  Is  not  liable  for  the  Inevitable  damage  caused  tbereby  to 
neighboring  inroperty." 

In  Holland  House  Co.  t.  Baird.  169  N.  Y.  136,  6S  N.  £.  149,  the 
court  said : 

"The  mle  of  law  must  therefore  be  considered  as  wdl  settled  In  this  court 
that  negligence  Is  esfmitlal  to  be  proved  In  such  a  case  as  this  of  ponsequen- 
tlal  injury  In  order  to  owte  any  liability  In  the  defendant.  Now,  there  Is 
nothing  In  the  evidence  showing  or  tending  to  show  the  fact  of  a  n^Ilgent 
performance  by  the  defendant  of  what  Uastlng  was  necessary  In  the  execu- 
tion of  his  contract" 

In  Page  v.  Dempsey,  184  N.  Y.  249,  77  N.  E.  11,  the  court  said: 

"Where  the  injury  involves  no  trespass  upon  the  {dalntlfTs  premlBes,  bnt  Is 
due  solely  to  ccmcuwlon  causing  great  disturbance,  Jarring,  or  vibration  of  the 
air.  the  plaintiff,  to  maintain  an  action  to  recover  damages,  must  prove  that 
the  work  was  performed  in  a  negligent  and  Improper  manner." 

In  Gordon  v.  Ellenville  &  Kingston  R.  R.  Co..  195  N.  Y.  137,  88 
N.  £.  14,  where  the  action  was  brought  to  recover  damages  for  a 
trespass  iilleged  to  have  been  committed  by  defendant  upon  plaintiffs 
farm  lands,  the  court  held  that  the  defendant  was  not  liable  for  conse- 
quential damages  occasioned  by  tt  or  others,  unless  caused  by  mis- 
conduct, negligence,  or  unskill  fulness,  and  that  by  that  rule  the  case 
was  clearly  distinguishable  from  Hay  v.  Cohoes  Company,  2  N.  Y. 
159,  61  Am.  Dec.  279,  and  other  cases  relied  upon  by  the  respondent, 
where  there  was  either  a  physical  invasion  of  the  lands  dbmaged  or 
the  injury  was  the  direct  result  of  the  wrongdoer's  act. 

The  rule  is  stated  in  a  word  in  Benner  v.  Atlantic  Dredging  Co., 
134  N.  Y.  156,  31  N.  E.  338,  17  L.  R.  A.  220,  30  Am.  St.  Rep.  649 : 

"One  cannot  confine  the  vibrations  of  the  earth  or  air  within  Inclosed  lim- 
its, and  hence  it  must  follow  that,  if  In  any  given  case  they  are  rightfully 
caused,  thtir  extension  to  their  rightful  and  natural  limit  cannot  be  onlawfnl, 
and  the  conseqnentlal  Injury,  If  any,  must  be  remedness." 

Under  the  doctrine  laid  down  by  these  cases,  it  is  clear,  we  think, 
that  the  city  would  have  bad  no  cause  of  action  gainst  the  defendant 
for  the  damage  caused  to  its  water  pipe  by  reason  of  the  concussion 
set  in  motion  by  the  blast,  let  off  without  negligence  on  this  private 
property.  If  he  would  not  be  responsible  for  the  direct  consequences 
of  such  concussion,  we  fail  to  see  how  he  could  be  held  for  the  suc- 
ceeding consequences  caused  by  the  escape  of  water  from  the  broken 
main. 

It  fdlows  that  the  order  and  judgment  appealed  irom  should  be 
reversed,  and  a  new  trial  ordered,  with  costs  m  all  the  OHirts  to  the 
appellant  to  abide  the  event.  All  concur. 
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(Snprane  Goort,  An>^lBte  DlTislon,  FDiirtb  D^rtment  Janoary  12,  mo.) 

1.  DisHisBAL  Ann  Nonsuit  ({  73*)— Motion  to  Dibioss— iNBUinoisiroT  ov 

CoitFi^NT— Admission  or  Tbuth  or  aluegationb. 

In  considering  a  motion  to  dlsmlsB  on  tbe  ground  that  the  com^aiDt 
does  not  state  a  cause  of  action,  the  all^atlons  of  the  complaint  mast 
be  taken  as  true ;  but  the  allegations  of  the  answer  are  not  admitted  for 
the  purpose  of  the  motion,  so  that  a  paper  annexed  to  the  answer  can- 
not be  considered  in  determining  tbe  pn^rlety  of  granting  the  motiim. 

[Ed.  Note.— Fbr  otiier  caset,  see  Disminal  and  Nonsuit;  Gait.  DIs.  il 
167,  168:  Dec.  Dig.  i  78.*] 

2.  IiANOLOBD  Airo  TkNANT  ^  100«)  —  AOTZONB  —  PZXADINO — BUITIOIEHCT  OW 

OOMPLAIKT — BBKAOH  Or  COVBNAKT— SUBBiafraB  IN  GOOD  CONDITION. 

The  complaint  alleged  a  lease  <a  realty  by  idalntlff  to  defendant  fbr 
five  years,  with  all  tbe  iq^urteiuuices  thereto,  and  that  defendant  core- 
nented  in  the  lease  to  make  all  neeessary  repairs,  and  to  peaceably  aur- 
render  the  premises  at  the  end  of  the  term  In  as  good  condition  as 
when  leased,  reasonable  wear  and  damage  by  the  elements  excepted; 
that  defendant  did  not  make  necessary  repairs,  whereby  the  property 
d^redated  in  value,  costing  plaintiff  a  large  amount  for  repairs,  etc ; 
and  that  defendant  did  not  surrender  tbe  premises  at  the  end  of  tbe 
term  in  as  good  coudltloa  as  tta«y  were  at  Its  beginnlilg,  reasonable  wear 
and  damage  by  the  elements  excepted,  but  in  a  defective  condldon  not 
due  to  BDCh  causes,  but  to  defradanf a  Tl(totlOD  of  the  rorenants  of 
Uie  lease,  ffeld,  that  tbe  complaint  stated  a  cause  of  action  for  breach 
of  the  covenant  to  surrender  tbe  praniaes  in  as  good  condition  as  they 
were  at  the  commencement  of  tbe  term. 

[Ed.  Note.— For  oth^  cases,  see  Landlord  and  Tenant  Cent  Dig.  H  612- 
626;  Dec  Dig.  S  100.*] 

8.  hAVDLxam  and  Tbhaitt  ft  162*)  — Leasb — CoNsnucTiON — Covenant  to 
Repazs. 

The  covenant  to  make  necessary  repairs,  construed  In  view  of  the 
other  covenant  and  with  tbe  terms  of  the  lease,  did  not  leave  It  optional 
with  defendant  to  make  repairs^  but  required  It  to  make  such  repairs 
as  were  necessary  to  keep  the  property  in  condition  to  surrender  It  In  as 
good  condition  as  It  was  when  leased,  as  required  by  tbe  other  covenant. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant*  Cent  Dig.  |  MO ; 
Dec  Dig.  I  102.*] 

Ai^al  from  Trial  Term,  Onondaga  Coutity. 

Action  by  Hiram  E.  Wanamaker  against  the  Butler  Manufacturing- 
Company.  From  an  order  dismissing  th«  complaint,  and  from  a 
judgment  for  defendant,  plaintiff  appeals.  Reversed,  and  new  trial 
granted. 

Argued  before  McLENNAN,  P.  T.,  and  SPRING,  WILUAMS^ 
KRUSE,  and  ROBSON.  JJ. 
Wilson,  Cobb  &  Ryan,  for  appellant. 
Edward  C.  Ryan  and  John  W.  Hogan,  for  respondent 

WILLIAMS,  J.  The  order  and  judgment  should  be  reversed,  and 
a  new  trial  granted,  with  costs  to  the  appellant  to  abide  event. 

The  action  was  upon  a  written  lease,  to  recover  damages  for  a 
breach  thereof.  The  case  was  moved  for  trial,  a  jury  called,  and  the 

•For  oUwr  cum  ma  wm*  topic  A  |  Huatna  In  Dw.  A  Am.  Disk  1S07  to  date,  A  Rep'r  XaAnw 
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plaintiff  opened.  Thereupon  the  motion  to  dismiss  the  complaint  was 
made.  After  some  discussion  by  counsel,  the  plaintiff  asked  leave  to 
amend  the  complaint,  which  was  granted,  and  thereafter  the  order  ap- 
pealed from  was  made.  Some  evidence  was  offered  by  plaintiff,  but 
that  was  immaterial  here,  as  all  the  allegations  of  the  annplaint  as 
amended  were  deemed  to  be  true,  for  the  purpose  of  the  motion  to 
dismiss,  and  the  order  made  thereon.  The  lease  was  not  set  out  in, 
or  annexed  to,  the  complaint,  and  therefore  we  cannot  consider  the 
paper  annexed  to  the  answer,  and  alleged  therein  to  be  the  lease,  as 
a  correct  copy  thereof.  No  allegations  in  the  answer  are  deemed  to 
be  admitted  for  the  purposes  of  the  motion  made  and  order  granted. 

In  this  complaint  as  amended  it  was  alleged  that  a  lease  was  made 
by  the  plaintiff  to  the  defendant,  dated  August  2,  1902,  for  five  years,, 
of  real  pr(^>erty  in  the  city  of  Sj^acuse,  with  the  appurtenances,  con- 
stitutiqg  what  had  theretofore  been  the  plant  and  real  estate  of  the 
Butler  Manufacturing  Company — the  appurtenances  consisting  of  and 
including  buildings  on  the  property,  steam  fitting,  plumbing,  gas  fit- 
ting, all  dry  kiln  apparatus,  engine  and  boiler,  pumps  and  apparatus 
in  engine  room,  dust  collector  system,  cabinet  makers'  system  of  heat- 
ing K}xes,  shafting  and  electric  light  and  gas  fixtures,  and  interior 
telephones;  that  in  and  by  the  terms  of  sudi  lease  the  deftiidant  as 
lessee  covenanted  and  agreed  to  make  all  repairs  required  or  necessary 
to  be  made  in  and  around  the  buildings,  premises,  and  plant,  aiid  that 
he  would  peaceably  quit  and  surrender  the  premises  at  the  expiration 
of  the  term,  in  as  good  state  and  condition  as  they  were  in  at  the 
commencement  of  the  term,  reasonable  use  and  wear  thereof  and 
damages  by  the  elements  excepted ;  that  the  defendant  did  not  make 
the  repairs  required  or  necessary  to  be  made  in  and  around  the  build- 
ings, premises,  and  plant,  but,  on  the  contrary,  did  cause  and  permit 
them  to  be  greatly  out  of  repair,  as  to  the  steam  heating  system,  the 
plumbing  system,  the  conductor  pipes,  gutters,  and  roofs,  the  floors, 
joists,  timbers,  and  supports,  the  sprinkler  system  and  water  tank  con- 
nected therewith,  and  did  cause  and  permit  the  steam  system  and 
plumbing  system  to  be  and  become  out  of  repair,  thereby  causing  water 
to  leak  and  overflow  from  said  system  upon  the  floors,  timbers,  joists, 
and  supports  of  said  building,  and  did  cause  and  permit  the  gutters, 
roofs,  and  conductor  pipes  to  be  and  become  out  of  repair  and  in  a 
leaky  and  dilapidated  condition,  thereby  permitting  water  to  overflow 
upcm  and  through  the  building,  and  did  cause  tiie  sprinkler  system  and 
the  tank  connected  therewith  to  become  out  of  repair,  and  in  a  broken 
and  leaky  condition,  thereby  causing  water  to  overflow  upon  the  build- 
ing, and  did  cause  and  permit  the  windows  of  the  building  and  the  glass 
therein  to  become  broken  and  dilapidated,  and  to  remain  in  such  con- 
dition without  being  repaired;  that  by  reason  of  defendant's  failure 
to  make  the  repairs  so  required  or  necessary  to  be  made  the  floors, 
roofs,  sleepers,  joists,  timt^ers,  and  supports  of  the  buildings  became 
saturated  with  water  and  decayed,  and  were  thereby  greatly  weakened,, 
and  unable  to  sustain  the  weight  of  the  buildings,  and  as  a  result 
Uiereof  portions  of  the  buildings  and  the  walls  thereof  settled  and 
were  cracked;  that  by  reason  of  such  failure  to  make  repairs  the 
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property  has  deteriorated,  and  its  value  diminished,  and  plaintiff  has 
been  obliged  to  lay  out  and  expend  large  sums  of  money  in  making 
such  repairs,  and  some  of  the  damages  so  caused  still  remain  unre- 
paired; that  in  November,  1906,  some  time  before  the  expiration  of 
the  lease,  plaintiff  served  oa  the  defendant  a  notice  requiring  it  to 
make  these  repairs,  and  that  it  would  be  held  responsible  for  dam^^ 
if  it  failed  to  so  repair;  that  die  defendant  did  not  surrender  the 
premises  leased  at  the  expiration  of  the  term  in  as  good  state  and  con- 
dition as  they  were  in  at  the  commencement  thereof,  reasonable  use 
and  wear  and  damage  of  the  elements  excepted,  but  surrendered  them 
in  a  damaged,  defective  condition,  and  out  of  repair,  which  condition 
was  not  due  to  reasonable  use  and  wear  thereof,  sUid  was  not  due  to 
dama|^es  by  the  elements,  but  was  due  to  the  defendant's  fault,  and  in 
violation  of  the  covenant  in  the  lease,  and  by  reason  of  the  breach 
thereof  plaintiff  has  sustained  damage;  and  tiiat  plaintiff  has  sus- 
tained damage  in  all  $10,000. 

The  yearly  rental  was  not  stated  in  the  complaint.  The  term  ex- 
pired August  6,  1907.  This  action  was  commenced  in  April,  1908. 
There  were  two  covenants  in  the  lease  which  were  alleged  to  have  been 
broken — the  one  to  make  necessary  repairs,  and  the  other  to  surrender 
the  premises  at  the  expiration  of  uib  term  in  a  proper  condition.  I  do 
not  see  how  the  dismissal  of  the  complaint  can  be  sustained  as  to  the 
alleged'  breach  of  the  last  covenant.  The  allegation  was  that  the 
damaged,  defective  condition  in  which  the  property  was  surrendered 
was  not  due  to  the  exceptions  contained  in  the  covenant,  to  wit,  the 
reasonable  use,  or  wear,  or  damage  by  the  elements,  but  to  the  defend- 
ant's fault  and  breach  of  the  covenant.  If  plaintiff  proved  these  alle- 
gations, I  see  no  reason  why  a  recovery  could  not  be  had  for  damages 
for  breach  of  this  covenant. 

The  main  contention,  however,  is  with  reference  to  the  other  cove- 
nant to  make  necessary  repairs.  The  defendant  claims  this  was  a 
covenant  for  its  benefit,  and  which  it  was  optional  with  it  to  comply 
with.  I  do  not  think  this  is  a  reasonable  or  proper  construction  of 
the  covenant.  The  two  covenants  must  be  considered  together.  Both 
were  in  the  lease,  and  should  be  regarded  as  put  there  for  some  pur- 
pose. If  defendant's  theory  were  to  be  regarded  as  correct,  why  did 
the  lease  contain  this  covenant  as  to  necessary  repairs  at  all?  Why 
did  the  parties  not  insert  a  provision  that  neither  party  should  be 
obliged  to  make  any  repairs  for  the  benefit  of  the  other,  but  any  re- 
pairs the  lessee  desired  made  it  should  make  at  its  own  expense? 
The  term  was  a  long  one,  five  years.  Is  it  reasonable  to  suppose  the 
lessor  would  allow  the  property  to  go  entirely  unrepaired  and  un- 
cared  for,  save  as  the  lessee  might  see  fit  to  repair  and  care  for  it,  or 
the  lessor  should  himself  look  after  it?  Considering  the  two  cove- 
nants together,  it  seems  to  me  they  required  the  lessee  to  make  such 
repairs  during  the  term  as  became  necessary  to  keep  the  property  in 
a  condition  so  that  it  could  be  surrendered  in  compliance  with  the 
covenant  as  to  its  condition  when  surrendered  at  the  expiration  of  the 
term.  The  extent  of  such  repairs  would  not,  in  that  view,  be  subject 
to  the  dictation  of  either  party,  but  would  be  determined  by  agreement 
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of  the  parties,  or  in  an  action  between  them  invdving  the  question. 

Many  cases  are  referred  to  by  counsel  as  bearing  upon  the  construc- 
tion to  be  given  to  this  covenant  to  repair,  when  accompanied  by  the 
other  covenant  as  to  surrender  of  the  premises  at  the  expiration  of  the 
term.  In  none  of  them  is  the  language  of  the  covenant  as  to  repairs 
precisely  like  the  one  here  involved,  and  we  think  none  of  the  cases 
cited  are  in  conflict  with  the  views  expressed  by  us  above.  Some  of 
those  cases  are  Lockrow  v.  Horgan,  58  N.  Y.  635 ;  Lchmaier  v.  Jones, 
100  App.  Div.  495,  91  N.  Y.  Supp.  687;  Appleton  v.  Marx,  117  App. 
Div.  206,  102  N.  Y.  Supp.  2,  affirmed  191  N.  Y.  81,  83  N.  E.  563. 
16  L.  R.  A.  (N.  S.)  210 ;  Green  v.  Aaton,  2  F.  &  G.  582 ;  White  v. 
Albany  R.  R.  Co.,  17  Hun,  98. 

The  latter  case  seems  to  be  the  one  relied  upon  by  tlie  defendant 
and  the  trial  court  in  the  dispositioA  of  this  case.  The  lease  there  in- 
volved contained  the  clause  that  "the  yearly  rent  was  $1,000,  payable 
quarterly,  and  the  ordinary  taxes  and  water  rates  and  [repairs  neces- 
sary, with  all  alterations,  if  any  needed]"  or  "[all  repairs  or  altera- 
tions necessary] and  then  there  was  the  usual  covenant  to  surrender 
the  premises  at  the  expiration  of  the  term.  The  defendant  claimed  it 
was  obligated  to  make  only  such  repairs  as  it  should  find  to  be  neces- 
sary. The  plaintiff  daimed  that  it  must  make  all  repairs  which  the 
premises  needed  at  the  time  of  making  the  lease  or  which  became  nec- 
essary during  the  term.  The  court  analyzed  some  of  the  cases,  and 
used  some  language  in  the  opinion  which  might  be  construed  as  indi- 
cating that  its  view  was  that  the  defendant  need  only  make  such  re- 
pairs as  it  saw  fit ;  but  its  decision  was  expressed  plainly  at  the  close 
of  the  opinion,  viz. : 

"We  tblnk,  therefore,  that  the  referee  erred  In  glWog  damages  for  the 
failure  of  the  defendants  to  make  repairs  needed  at  the  time  the  lease  was 
taken.  The  referee  has  found  that  there  ts  no  evidence  from  which  can  be 
determined  the  amount  of  expense  of  repairing  such  damages  as  accrued 
during  the  term  apart  from  tliat  that  existed  at  the  time  the  lease  was  made." 

The  judgment  was  reversed,  apparently  because  of  the  error  above 
referred  to.  In  the  course  of  the  opinion,  the  court  said : 

"Althongh  the  tenant  may  agree  to  expend  mon^  on  the  landlord's  prem- 
ises beyond  what  Is  needed  for  his  own  purposes,  yet  this  Is  an  agreement 
which  he  Is  not  likely  to  make,  and  it  should  be  unequivocally  expressed. 
The  ordinary  rule,  of  course,  is  that  the  tenant  take  the  property  Just  as  it 
to,  and  pays  his  reot  for  the  use  of  it  In  that  eonditton.  Tiylar,  Im± 
&  Ten.  I  SSa  All  that  he  Is  to  do  Is  to  restore  it  as  he  took  it,  and  this 
ts  so  reasonable  that  It  would  be  the  probable  meaning  of  any  agreement  of 
lease  which  did  not  expressly  state  otherwise^  In  the  present  case,  the  word 
'necessary,*  applied  to  repairs,  may  well  be  understood  to  denote  soch  re- 
pairs as  were  necessary  to  the  defendants,  and  not  such  as  might  be  neces- 
sary for  some  future  or  different  use  of  the  property,  after  the  lease  had 
expired.  This  view  is  strengthened  by  the  farther  clause  of  surrender  In 
as  good  state  and  condition  as  reasonable  use  and  wear  would  permit  If 
the  defendants  were  bound  to  pat  <m  repairs,  othe#  than  those  which  were 
fbnnd  necessary — that  is.  If  the  defendants  were  bomid  to  leave  the  prop- 
erty In  better  condition  than  they  found  It-^ttiis  clause  of  surrender  would 
be  InccKMlstent  with  the  formw  part  of  the  lease." 

We  think  the  dismissal  of  the  complaint  in  this  case  cannot  be  justi- 
fied under  the  decision  of  the  case  above  quoted  from. 
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We  do  not  deem  it  necessary  to  analyze  the  other  cases  above  cited. 
We  refer  to  the  reports  of  the  cases  for  a  full  statement  with  refer- 
ence thereto.  We  are  unwilling^  to  place  our  decision  tipon  the  origi- 
nal complaint  alone.  It  was  quite  essential  that  the  covenant  brou^t 
into  the  pleading  hy  the  amendment  should  be  considered  with  the  one 
allied  in  the  original  complaint. 

The  complaint  as  amended  did  contain  facts  sufficient  to  constitute 
a  cause  of  action,  tmd  therefore  the  trial  should  have  been  permitted 
to  proceed.  See  Abbott  v.  Easton,  195  N.  Y.  372-376,  88  N.  E.  672,. 
and  cases  therein  referred  to.  All  concur. 


UAAS  T.  MOaOENTHAI.EB  et  al. 
(Sapreme  Court,  Appellate  DItIbIoh,  Second  Department   January  14,  1910i> 

1.  Specifio  Pebfobmakce  (J  106*)— Pabtibb— Wife  of  Graxtoi. 

Where  the  wife  of  the  grantor  did  not  dsn  the  contract  of  sale,  she 
Is  not  a  proper  party  to  an  action  for  specific  performance. 

[Ed.  Note— For  other  cases,  see  Specific  Performance,  Cent.  Dig.  |  342; 
Dec.  Dig.  9  106  *] 

2.  JuDGUENT  (I  603*)— Parties— Wife  of  Grantob. 

The  dower  Interest  of  a  wife  cannot  be  determined  adrersely  to  ber 
In  an  action,  to  which  she  is  not  a  party,  for  epeclSc  performance  of  a 
contract  for  the  sale  of  land  made  by  her  husband  alone. 

TEd.  Note.— For  other  cases,  see  Judgmair,  Cent  Dig.  |  1216 ;  Dec.  Dig. 
S  C93.*l 

8.  Sfbcifio  Pebfobharcb  (S  21*)— Pebsonb  Aoainbt  Whom  Pibfouiaiccx  hat 
BK  Erforceo— Wife  of  Gbartob. 

A  wife  cannot  be  required  to  ei»cate  a  conv^ance  In  q)edflc  per* 
f ormance  of  a  contract  for  the  Bale  of  land  encoted  t»y  her  hnsband  alone. 

(Ed.  Note.— For  other  cases,  see  Spedflc  Performance,  Gmt  Dig.  IS 
49,00;  Dec.  Dig.  1 21.*] 

4.  SfECIFIO  FBBFOBUANCB  (I  10*) — PaBTIAL  PEBrOBUANGB— BlOan  or  WXTB 

OF  Gbaktob. 

Where  the  wife  of  the  vendor  refuses  to  execute  a  deed  In  specific  per- 
formance of  a  contract  made  by  her  husband  alone,  the  vendee  may  elect 
to  take  the  premises  subject  to  her  dower  right,  with  a  deduction  from 
the  purchase  price  of  a  sum  equal  to  the  gross  value  of  such  right 

[Ed.  Note.— For  other  cases,  aeo  Specific  Performance,  Cent.  Dig;  i  24; 
Dec.  Dig.  I  10.*] 

Appeal  from  Special  Term,  Queens  County. 

Action  by  Louise  D.  Maas  against  Frederick  Morgenthaler  and  an- 
other for  specific  performance.  Plaintiff  had  judgment,  and  defend- 
ants appeal.  Modified  and  affirmed. 

Argued  before  WOODWARD.  JENKS,  BURR,  THOMAS,  and 
RICH,  JJ. 

William  ].  Courtney,  for  appellants. 
J.  Franklin  Tausch,  for  respondent. 

JENKS,  J.  This  is  an  appeal  by  the  defendants  from. a  judgment 
of  the  Special  Term  that  decrees  specific  performance  of  a  contract 

*For  otbw  cftSM  M«  Mun«  topic  4  |  numbsr  Id  Dto.  *  Am.  Diss.  1993  to  dat*.  *  Rcp'r  IndatM 
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of  the  defendant  Morgenthaler  to  convey  real  estate  and  that  sets 
aside  his  conveyance  thereof  to  the  other  defendant.  The  judgment 
is  warranted  by  the  facts  found,  and  the  exceptions  to  the  rulings  of 
the  court  are  not  of  moment. 

The  appdlants  make  objection  in  this  court  for  tfie  first  time  that 
the  court  could  not  decree  specific  performance  because  the  contract 
■of  sale  was  executed  by  the  owner  of  the  premises  alone,  and  yet  he 
had  a  wife.  His  wife  was  not  a  party  to  this  action.  She  was  not  a 
proper  party  to  it.  Richmond  v.  Robinson,  12  Mich.  193;  Venator 
V.  Swenson,  100  Iowa,  295,  69  N.  W.  522,  Specific  performance  could 
not  be  enforced  against  her  in  this  action.  Her  dower  rights  cannot 
'be  determined  in  this  action  adversely  to  her  (Dixon  v.  Rice,  16  Hun, 
422,  425),  and  she  cannot  be  compelled  to  accept  a  money  compensa- 
tion in  heu  thereof  (Bostwidc  v.  Beach,  103  N.  Y.  414,  9  N.  E.  41 ; 
Roos  V.  Lockwood,  59  Hun,  181, 13  N.  Y.  Supp.  128).  The  judgment 
herein  requires  the  defendant  Morgenthaler  to  execute  a  deed  in  abso- 
lute fee  simple.  It  does  not  appear  that  his  wife  has  refused  to  join 
in  the  execution  thereof,  and  we  cannot  surmise  that  she  will  refuse. 
She  must  decide  that  question  for  herself,  and.  we  cannot  coerce  her, 
as  did  the  old  Court  of  Chancery,  by  imprisonment  of  the  husband  in 
jail  until  his  wife  yielded.  See  Story's  £c|uity  Jurisprudence  (13th 
Ed.)  vol.  2,  §  731  et  seq.  Story  in  his  Equity  Jurisprudence,  at  sec- 
tion 736,  says: 

"Wbere,  indeed,  there  !■  no  pretenBe  to  say  that  the  wife  li  not  ready  and 
willing  to  consent  to  the  act,  and  that  detenee  la  not  set  up  In  t3ie  aunrer, 
tot  the  objectltMis  to  the  decree  are  put  wholly  upon  other  distinct  grouDds, 
there  may  be  less  dlfflcnlty  In  making  a  decree  for  a  Bpedflc  performance. 
Even  in  each  a  case  a  court  of  equity  ought  not  to  decree  In  bo  Important  a 
matter  affecting  the  wife's  interest,  without  bringing  her  directly  before  the 
■court  and  obtaining  her  ^osent  upon  fall  deliberation.  But  where  the  an- 
swer expressly  shows  an  inability  of  the  husband  to  comply  with  the  cove- 
nant, and  a  firm  refusal  of  the  wife,  it  will  require  more  reasoning  than  has 
yet  appeared  to  sustain  the  Justice  or  equity  or  policy  of  the  doctrine." 

In  PuUiam  v.  FulHam's  Heirs,  4  Dana  (Ky.)  124,  the  court  allowed 
a  rea8<»iable  time  for  determination  by  the  necessary  party  to  a  con- 
veyance. If  she  does  refuse,  yet  the  plaintiff  may  elect  to  take  the 
premises  subject  to  the  dower  right,  with  a  deduction  from  the  pur- 
chase money  of  a  sum  equivalent  to  the  gross  value  of  Uiat  right. 
Bostwick  V.  Beach,  supra. 

The  decree  should  therefore  be  modified,  so  as  to  provide  that, 
upon  the  failure  of  the  defendant  to  deliver  the  deed  required  irom 
him  because  of  the  refusal  of  his  wife  to  join  therein,  the  plaintiff 
may,  within  10  days  thereafter,  elect  to  reject  the  purchase  in  toto, 
or  to  require  the  defendant  to  tender  his  deed,  and  of  the  character 
now  required  in  the  said  judgment,  and  effective  in  all  respects  save 
as  to  the  dower  right  of  his  wife,  whereupon  the  plaintif!  may  have  an 
abatement  in  the  purchase  price  equivalent  to  gross  value  of  the 
dower  right,  or  that  the  plaintiff  may  apply  to  the  Special  Term  for 
such  amendment  to  her  pleading  as  may  permit  her  to  recover  dam- 
ages in  this  action  (see  O'Beime  v.  Allegheny  &  Kinzua  R.  R.  Co., 
151  N.  Y.  382,  45  N.  E.  873;  Reynolds  v.  Wynne,  137  App.  Div.  69, 
111  N.  Y.  Supp.  248 ;  WUder  v.  Ranney,  16  Wkly.  Dig.  478).  which.  I 
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may  observe,  may  be  declared  a  lien  (Price  v.  Palmer,  23  Hun,  504),  or 
to  discontinue  wis  action,  -without  costs,  and  without  prejudice  to 
bringing  another  action  for  damages;  and,  as  so  modified,  the  judg- 
ment must  be  affirmed,  with  costs. 

* 

Judgment  modified  In  accordance  with  opinion  of  JEJSKS,  3.,  and,  aa  bo 
modified,  affirmed,  witb  cxMta.  All  concur. 


TEBGHafACHEB  T.  CLEMBNT,  State  ExclK  Gom'r.  et  aL 

(Supr«De  Court,  Appellate  Division,  First  Deportment    January  28,  1910.) 

On  motion  to  certify  questions  to  the  Court  of  Appeals.  Granted. 
For  former  opinion,  see  120  N.  Y.  Supp.  637. 
Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  MC- 
LAUGHLIN, and  DOWLING;  JJ. 

PER  CURIAM.  Motion  granted.  The  following  question,  we 
think,  would  be  the  proper  question  to  certify : 

Does  the  forfeiture  of  a  liquor  tax  certificate  under  subdivision  3 
of  section  36  of  the  liquor  tax  law  of  1909  follow  upon  two  craivic- 
.  tions  of  employes  of  the  holder,  when  both  convictions  were  had  dur- 
ing the  lifetime  of  the  same  certificate,  but  one  of  the  offenses  for 
which  a  conviction  was  had  occurred  during  the  lifetime  of  a  prior 
certificate  held  by  the  same  principal? 

If,  however,  either  party  desires  to  certify  additional  questions, 
they  can  insert  them  in  the  proposed  order,  which  will  be  settled  on 
notice. 


In  re  PATRICK. 

(Supreme  Court,  Appellate  DItIsIod,  First  Department    ^annary  28,  1010.) 

1.  JUDOUINT  n  478*)— COLLATEBAI,  ATTACK. 

The  Court  of  General  Sessions  bavlng  Jurisdiction  to  try  respondent  for 
murder,  tbe  r^larl^  of  the  proceedings  In  snch  court  1^  which  he  was 
convicted  could  not  tbe  Inquired  Into  collaterally  on  an  application  to 
strike  respondent's  name  from  the  roll  of  attorneys.  In  tbe  absence  of  an 
allegation  that  the  Court  of  General  Sessions  did  not  have  Jurisdiction 
over  bis  person,  or  that  he  was  not  the  person  named  In  the  record. 

[EA.  Note. — For  other  cases,  see  Jndgmoit  Dec  IMg.  i  478.*! 

2.  Attobnet  and  Clieiit  (S  56')— Disbabmbnt— COHVIOnOK  OF  Feloitt. 

Judiciary  Law  (Laws  1909,  c.  85  [Consol.  Laws,  c  30])  |  88.  snbd.  8. 
provides  that,  whenever  any  attorney  shall  be  convicted  of  a  f^ony  there 
may  be  presented  to  the  Appellate  Division  a  certified  or  aempllfled  copy 
of  the  Judgment  and  thereapon  the  person's  name  shall  be  8trtck«i  from 
the  roll  hy  order  of  court  Held,  that  such  provision  was  mandatory,  and 
that  It  was  therefore  the  duty  of  the  oonrt  to  strike  tbe  name  of  an  at- 
torney frtnn  the  rolls  on  presentation  at  a  certlfled  or  emnpUfied  copy  of 
a  Judgment  convlctliv  him  of  a  felony* 

[Bd.  Not&— For  oUira'  eases,  see  Attorney  anA  Client  I>e&  DIs<  I  66.*] 
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Application  to  strike  the  name  of  Albert  T.  Patrick  from  the  roll  of 
attorneys  and  counselors  at  law.  Granted. 

Argued  before  ■  INGRAHAM,  P.  J.,  and  McLAUGHUN, 
CLARKE,  SCOTT,  and  DOWLING,  JJ. 

Einar  Chrystie,  for  petitioner. 

Albert  T.  Patrick  and  William  L.  McDonald,  for  respondent 

PER  CURIAM.  Upon  the  petition  of  the  Bar  Association  of  the 
City  of  New  York,  alleging  that  the  respondent  was  duly  admitted  to 
practice  as  attorney  and  counselor  at  law  in  the  courts  of  the  state 
of  New  York  at  a  General  Term  of  the  Supreme  Court  in  the  First 
Department  in  November,  1892,  and  that  on  the  a5th  of  April,  1901, 
the  respondent  was  convicted  of  murder  in  the  first  degree,  as  appears 
from  a  copy,  duly  certified,  of  the  minutes  of  the  Court  of  General 
Sessions  of  the  Peace,  held  on  the  7th  day  of  April,  1902,  the  petitioner 
moved  that  the  name  of  the  said  Albert  T.  I^trick,  so  convicted,  be 
stricken  from  the  rolls  of  attorneys.  The  respondent  filed  an  answer 
to  this  petition,  in  which  he  denies  that  he  has  ever  been  duly  convicted 
of  murder,  or  any  other  felony,  or  by  a  court  having  constitutional 
authority  to  convict  him  (a)  as  constituted,  or  (b)  on  the  proceedings 
had. 

There  is  no  denial  that  the  respondent  is  the  person  named  in  the 
record  attached  to  the  petition.  The  Court  of  General  Sessions  having 
jurisdiction  to  try  the  resp(»ident  for  the  crime  of  murder,  in  the 
absence  of  an  allegation  diat  the  court  did  not  have  jurisdiction  over 
the  person  of  the  defendant,  or  that  the  respondent  was  not  the  per- 
son named  in  the  record,  the  record  is  conclusive.  The  regularity  of 
the  proceeding  which  resulted  in  the  conviction  of  the  respondlent 
cannot  be  inquired  into  in  this  proceeding. 

Subdivision  3  of  section  88  of  the  judiciary  law  (chapter  35,  Laws 
1909  [Consol.  Laws,  c  30])  provides  that: 

"Whenever  any  attorney  and  counselor  at  law  shall  be  cmvlcted  of  a  M- 
ony,  there  may  be  [nresented  to  the  Appellate  DItIsIod  of  the  Supreme  Court  a 
certified  or  exemplified  copy  of  the  judgment  of  such  conviction,  and  there- 
npon  the  name  ot  the  person  so  convicted  shall,  by  order  of  the  court,  be 
stricken  from  the  toU  of  attorneys." 

■ 

This  provision  is  mandatory,  and,  where  there  is  presented  to  the 
court  a  certified  or  exemplified  copy  of  the  judgment  of  such  convic- 
tion of  an  attorney  and  counselor  at  law  of  a  felony,  the  court  is  re- 
quired to  order  his  name  to  be  stricken  from  the  rolls  of  attorneys. 

The  facts  alleged  by  the  respondent  in  bis  answer  and  cross-petition 
are  entirely  irrelevant  to  this  proceeding,  and  justify  no  judicial  action 
by  this  court. 

The  moti<m  will  therefore  be  granted. 
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MORGAN  v.  WOOIiVEBTOK.  _ 
KSnpreme  Coart,  Appellate  IMTlfiloD,  Second  Department  January  14,  1910.) 

1.  CABBIEBS  (i  155*) — LWITED  LrABIUTT  CONTBACT. 

The  mere  dellverr  by  a  transfer  company  and  acceptance  of  a  receipt 
for  a  tnmlE,  in  whldi  receipt  Is  embodied  a  medal  contract  limltli«  tlie 
carrier's  liability,  does  not  cpnstltate  tiie  contract,  uulesa  sacb  accqitaiioe 
was  with  notice  of  the  contents  of  the  receipt 

[Ed.  Kote^For  other  caaea,  see  Carriers,  Cent  Dig.  H  877,  67%  682- 
685,  691-686;  Dec.  Dig.  |  ISO.*} 

2,  CaBBIBBS  (I  406*)— IdMITBD  lUBIUTT  CONTBAOT— BtTBDSIT  OT  PBOOF. 

The  burden  of  eatablishlng  a  special  contract  llndtlnc  the  carrier^ 
liability  for  basxage  is  on  the  carrter. 

[Ed.  Note.— For  other  cases,  see  CftrriMB^  Cent  Dig.  I  1562;  Dec.  Dig. 
■  I  408.*] 

■8.  CaBBIEBS  d  166*)— LnUTBD  LZABIXXTr  CONTXAOP— NBeUOERCX. 

Wbwe  a  passaiger  oa  a  train  received  from  a  transfer  company  In 

exchange  for  her  trunk  checlc  a  receipt  ^bodying  a  qwdal  ocmtract 
of  limitation  of  liability,  without  explanation  of  its  contents,  or  con- 
versation ludicatlDg  that  the  carriage  was  on  special  tOTms,  or  request 
that  the  passenger  note  the  contents,  and  without  Inquliy  whether  ^ 
assented  to  the  terms  thereof,  and  on  delivery  of  the  receipt  the  trans- 
fer company's  agent  passed  on,  the  omission  to  read  the  receipt  was  not 
negligence  per  se  on  the  part  of  the  passenger. 

[Ed.  Note.— For  other  cases,  see  Carrion,  Cent  Dig.  |  94d;  Dec.  Dig. 
f  166.«] 

4,  Cabriers  (S  158*) — LiuncD  Liabilitt. 

Laws  1907,  c.  429,  i  38,  provides  that  every  common  carrier  shall  be 
lialde  for  the  loss  of  baj^^ge  up  to  the  full  value ;  but  the  value  in  ex- 
cess of  $150  shall  be  slated  on  delivery  to  the  carrlor,  and  a  written  re- 
ceipt stating  the  value  shall  be  Issued  by  such  carrier,  who  may  malte 
a  reasonable  charge  for  the  assumption  of  such  liability  In  oceas  ot 
flOO,  etc.  Held,  that  ench  provision  applies  only  to  the  liability  of  a 
carrier  for  belongings  commonly  known  as  "baggage,"  b^onging  to  per- 
som  to  whom  the  carrier  has  furnished  a  ticket  and  does  not  apply  to 
a  transfer  company,  undertaking  to  transport  a  trunk  from  a  tnln 
to  the  passenger's  address. 

[Ed.  Note.— For  other  cases,  see  Carrier^  Dec;  Dig.  |  ua*] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Lelia  A.  Morgan  against  William  H.  Woolverton,  as 
president  of  the  New  York  Transfer  Company.  From  a  judgment  for 
plaintiff,  from  an  order  denying  defendant's  motion  for  new  trial,  and 
from  an  order  setting  aside  a  verdict  directing  judgment  to  be  entered 
-  in  favor  of  plaintiff,  defendant  appeals.  Affirmed. 

Ai^ed  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  JENKS, 
THOMAS,  and  RICH,  JJ. 

John  L.  Hill,  for  appellant. 

Herman  Aaron  (John  Hill  Morgan,  on  the  brief),  for  respondent 

JENKS,  J.  The  plaintiff,  when  a  passenger  on  a  railroad  tram, 
<lelivered  a  check  for  her  trunk  to  an  agent  of  the  defendant  on  tiiat 
train,  who  undertook  to  take  over  the  tnmk  from  the  railroad  com- 
pany and  to  deliver  it  at  an  address  given  by  the  plaintiff.   The  de- 
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fendant  failed  to  do  so,  and  the  plaintiff  has  recovered  a  judgment  of 
$1,200  for  the  contents  of  the  trunk.  At  the  close  of  the  case  the  de- 
fendant moved  for  a  direction  of  a  verdict  for  the  plaintiff,  both  for 
$100  and,  when  defeated,  for  $150,  on  the  ground  that  either  one  or 
the  other  amount  represented  the  full  liability  of  the  defendant,  ir- 
respective of  the  vauue  of  the  trunk  and  its  contents.  The  plaintiff 
moved  for  a  verdict  also.  The  court  directed  a  verdict  for  the  plaintiff 
in  Hhe  full  amount  of  her  claim,  subject  to  its  opinion,  and  thereafter 
set  aside  such  verdict  and  gave  judgment  for  the  plaintiff. 

The  contention  that  the  limit  of  liability  is  $100  rests  upon  the 
proposition  that  there  was  a  special  contract  for  such  limitation,  in 
that  the  receipt  given  to  the  passenger  by  the  defendant  and  accepted 
by  her  when  she  gave  up  her  check  contained  such  contract  In  this 
state  it  is  settled  that  tiie  mere  delivery  and  acceptance  of  such  a 
receipt,  wherein  is  embodied  a  spedal  contract,  does  not  constitute 
such  a  contract.  But  a  question  of  fact  in  each  case  is  whether  such 
acceptance  was  with  notice  of  the  contents  of  the  receipt,  or  that  it 
embodied  the  special  contract,  so  that  the  acceptor  should  have  made 
himself  acquainted  with  the  contents  of  the  receipt,  or  with  its  terms 
of  special  contract.  Madan  v.  Sherard,  73  N.  Y.  329,  29  Am.  Rep; 
153;  Grossman  v.  Dodd,  63  Hun,  324,  17  N.  Y.  Supp.  855,  affirmed 
137  N.  Y.  599,  33  N.  E.  486 ;  Springer  v.  Westcott,  166  N.  Y.  117, 
69  N.  £.  693.  The  burden  of  establishing  the  special  contract  is  upon 
the  carrier.  Grossman  v.  Dodd,  supra.  At  the  close  of  the  case  the 
defendant  disavowed  any  question  of  the  credibility  of  the  plaintiff, 
and  although  the  learned  counsel  for  the  plaintiff  pointed  out  that  the 
question  of  her  knowledge  was  for  the  jury,  the  defendant  did  not 
recede,  but  moved  for  a  direction  of  a  verdict  for  the  plaintiff  ta  be 
limited  as  aforesaid. 

The  evidence  before  the  court  was  that  the  plaintiff  testified  that 
she  had  received  in  exchange  for  her  check  the  receipt,  which  em- 
bodied a  special  contract  of  limitation  of  liability  from  the  defendant, 
without  explanation  of  its  contents,  without  conversation  which  indi- 
cated that  the  carriage  was  on  special  terms,  without  request  that  she 
note  the  contents,  and  without  inquiry  whether  she  assented  to  the 
terms  thereof ;  that  as  soon  as  the  agent  delivered  the  receipt  he  passed 
on  about  his  business;  that  she  did  not  read  the  receipt,  but  merely 
glanced  at  it,  to  see  that  it  contained  a  number,  and  then  put  it  away 
in  her  pocketbook;  and  that  she  did  not  know  of  the  contents  thereof, 
but  thought  it  was  but  a  voucher  for  her  trunk.  This  evidence  was 
undisputed,  and,  as  I  have  said,  the  defendant  did  not  raise  any  ques- 
tion of  the  plaintiff's  credibility. 

The  learned  counsel  for  the  appellant  would  discriminate  this  case, 
in  that  the  evidence  is  that  she  could  have  read  the  receipt,  whereas 
a  feature  in  Blossom  v.  Dodd,  43  N.  Y.  264,  3  Am.  Rep.  701,  and 
Madan  v.  Sherard,  supra,  was  practical  inability  to  read  it.  But  the 
omission  to  read  the  receipt  under  such  circumstances  as  marked  the 
delivery  thereof  was  not  negligence  per  se.  Grossman's  Case,  supra; 
Madan's  Case,  supra.  It  merely  bore  upon  the  "ultimate  fact  to  be 
proven,  that  the  party,  when  he  accepted  the  receipt,  knew  of  its 
limitati(ms,  or  that  it  contained  special  terms  for  the  carriage  of  the 
laON.T.S.— 64 
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property."  Madan's  Case,  supra,  73  N.  Y.  335,  29  Am.  Rep.  153.  The 
learned  counsel  for  the  appellant  argues  that  the  reasoning  in  Mag- 
nin  V.  Dinsmore,  56  N.  Y.  168,  is  that  the  plaintiff  was  bound  to  read. 
But  in  that  case  the  question  therein  presented  arose  upon  the  shipment 
of  articles  by  an  express  company.  And  in  Mills  v.  Weir,  82  App. 
Div.  396,  81  N.  Y.  Supp.  801,  which  dealt  with  a  contract  similar  to 
that  in  the  case  at  bar,  we  said,  per  Willard  Bartlett,  J. : 

"Tbe  distinction  has  often  been  pointed  out  between  these  baggage  express 
cases  and  the  shipment  of  articles  by  an  ordinary  express  company,  who«e 
agreement  of  transportation  Is  rarely  oral,  but  almost  Invariably  found  In  its 
receipt ;  and  It  is  a  distinction  which  renders  the  ba^age  expiw  caaea  In- 
ai^llcable  as  antborities  to  the  facts  of  the  case  at  bar." 

I  think  that  the  conclusicm  that  the  special  contract  did  not  control 
was  justified  by  the  evidence.  Authorities  supra. 

The  contention  that  the  liability  of  the  defendant  was  limited  to 
$150  rests  upon  certain  provisions  of  section  38,  c.  429,  Laws  1907, 
which  read  as  follows : 

"Every  common  carrier  and  railroad  corporation  shall  be  liable  for  loss, 
damage  and  Injury  to  property  carried  as  baggage  up  to  the  full  value  and 
regardless  of  the  character  thereof,  but  the  value  in  excess  of  one  hundred 
and  fifty  dollars  shall  be  stated  upon  delivery  to  the  carrier,  and  a  written 
receipt  stating  ttie  value  shall  be  issued  by  the  carrier,  who  msy  make  a 
reasonable  charge  for  the  assumption  of  such  liability  In  access  of  one 
hundred  and  fifty  dollars  and  for  the  carriage  of  baggage  exceeding  one 
hundred  and  fifty  pounds  In  -weight  upon  a  single  ticket  Nothing  In  this 
section  shall  deprive  any  boldor  of  such  receipt  or  bill  of  lading  of  any  ranedy 
or  right  ol  action  which  he  has  under  existing  law.** 

Although  this  property  may  be  described  aptly  as  baggage,  in  that 
it  was  not  merchandise,  but  mere  belongings  for  the  personal  neces- 
sity, use,  or  convenience  of  the  owner,  it  was  not  carried  as  hag^;age 
by  the  defendant  within  the  contemplation  of  this  provision.  Tlie  dis- 
tmction  is  well  expressed  in  the  language  of  the  learned  counsel  for 
the  respondent: 

"The  sentence  refers,  not  to  the  Inherent  character  of  the  pn^terty  itself, 
but  to  the  character  in  which  It  Is  being  transported  by  the  carrier.  It  refers 
to  clasBlflcatlon,  and  not  to  kind." 

The  undertaking  of  the  def^dant  was  to  carry  only  these  belong- 
ings of  the  plaintiff  by  virtue  of  payment  for  that  carriage  alone. 
The  plaintiff  was  a  passenger,  so  far  as  concerns  the  railroad  corpora- 
tion which  carried  her  and  these  belongings,  by  virtue  of  its  contract, 
which  contemplated  its  carriage  of  both  pei'son  and  her  personal  prop- 
erty, known  as  "baggage"  or  "luggage" ;  but  so  far  as  the  defendant 
is  concerned  she  was  but  the  owner  of  this  property,  which  the  de- 
fendant undertook  to  demand  for  her  from  the  railroad  company  and 
to  carry  and  to  deliver  it  at  her  direction.  It  did  not  undertake  to 
carry  her  property,  or  any  of  it,  upon  a  single  ticket,  or  by  virtue  of 
any  ticket,  or  perforce  of  the  fact  that  she  had  been  a  passenger  on 
any  railroad.  I  think  that  this  provision  deals  only  with  the  liability 
of  a  carrier  for  belongings  of  a  person,  which  are  cmnmcHily  known  as 
"baggage"  or  "luggage,"  to  whom  it  has  furnished  a  ticket  as  an 
undertaking  that  it  will  carry  both  that  person  as  its  passenger  and 
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also  a  certain  amount  of  the  passenger's  baggage.   That  this  provi- 
si<»i  has  its  limitations  is  indicated  1:^  the  final  sentence  thereof. 
The  judgment  is  affirmed,  with  costs.  All  concur. 


LIMERICK  T.  HOLD8WORTH  et  al. 
(Suprane  Court,  Appellate  Division,  Second  Department   January  26,  lOlOJ 

1.  Mastcb  awd  Servant  (|  278*) — Injtjbt  to  Servant— Defeotivb  Applian- 

ces—Evidence, 

In  an  action  for  Injnrles  to  the  driver  of  a  tract,  caused  by  the  break- 
ing of  the  pole,  evidence  held  not  to  show  that  the  pole  was  defective. 
[Kd.  Note.— For  other  caseB,  see  Master  and  Servant.  Dec.  Dig.  f  278.*] 

2.  Hastjeb  and  Servant  (f  2M*) — Injubt  to  Sbrtant— AonoKs— Isbues, 

Proof,  and  Variance. 

Where,  In  an  action  for  injuries  to  the  driver  of  a  truck  the  complaint 
aUeged  that  the  accident  was  caused  solely  because  of  the  master's 
negligence  In  falling  to  furnish  a  suitable  truck,  and  the  evidence  was 
directed  to  that  Issue,  and  the  testimony  of  the  direction  of  the  master 
ft>r  loading  the  truck  was  admitted  as  Incidental  thereto,  and  aa  a  part 
of  the  ree  gestse,  a  judgment  for  ^alntlff  could  not  be  sastalned  on  the 
theory  that  the  master's  dlrectitm  for  loading  was  ne^igent. 

[EkL  Mote.— For  other  cases,  see  Master  and  Servant,  Dec  Dig.  1 261.*] 

3.  Flkadiko  ^  237*)— Amenduekts— Cohfobiott  to  Proof. 

It  Is  only  where  the  Issues  are  fairly  and  openly  presented  and  con- 
tested by  common  consent,  with  a  full  understanding  al  the  change  of 
theory  of  the  case,  that  the  court  may  construe  the  pleadings  as  having 
been  amended  In  conformity  with  the  proof. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cemt  Dig.  ||  603-619 ;  Dec. 
Dig.  I  237.*] 

4.  Mabtes  and  Sbrvart  (|  278*) — Xkjtixt  to  SmvAni^InsuRAZTcn— Evi- 

dence. 

In  an  action  for  injuries  to  the  driver  tjt  a  tnn^  loaded  with  a  heavy 
iron  casting,  evidence  held  not  to  justify  a  finding  of  negligence  of  the 
master  in  directing  the  manner  of  loading  the  casting. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Dee.  Dig.  |  278.*] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Charles  A.  Limerick  against  William  H.  Holdsworth 
and  another,  doing  business  under  the  firm  name  of  William  H.  Holds- 
worth  &  Son.  From  a  jud^ent  for  plaintiff,  and  from  an  order  de- 
nying a  new  trial  on  the  minutes,  defendants  appezi.  Reversed,  and 
new  trial  granted. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  JENKS, 
THOMAS,  and  RICH,  JJ. 

Frank  V.  Johnson,  for  appellants. 

Frederick  S.  Martyn  (Herbert  S.  Worthley,  on  the  brief),  for  re- 
spondent. 

WOODWARD,  J.  The  plaintiff  in  this  action,  which  is  brought  to 
recover  damages  for  personal  injuries  sustained  by  him  while  m  the 
empl<w  of  the  defendants,  was  engaged  in  driving  a  team  hitched  to 
a  truck  used  for  transporting  heavy  iron  castings  from  the  defendant's 

•For  othtf  CUM  M*  auM  bvlo  4  S  humbbb  in  Dm.  a  Am,  Dig*- 1907  to  data,  a  Rtp'r  IndaxM 
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foundry  to  points  of  delivery,  and  had  been  thus  employed,  using  the 
same  truck,  for  a  period  of  several  weeks  prior  to  the  24th  day  of 
April,  1905.  On  the  date  last  above  mentioned  the  plaintiff  was  di- 
rected by  one  of  the  defendants  to  take  on  a  certain  casting,  weighiiijg- 
about  2,800  pounds,  and  to  deliver  the  same  at  the  Erie  ^sin.  This 
casting  was  5  feet  10  inches  long,  and  2  feet  10  inches  wide;  one 
side  being  much  heavier  than  the  other.  It  is  claimed  that  one  of  the 
defendants  directed  this  casting  to  be  loaded  in  the  front  of  the  truck, 
as  he  desired  to  place  some  smaller  castings  in  the  rear  end,  and  the 
negligrence  of  the  defendants,  if  it  is  negligence,  must  be  found  in 
this  direction,  for  the  negligence  specially  pleaded  is  not  sustained  by 
the  evidence.  After  the  casting  had  been  placed  upon  the  forward 
end  of  the  truck,  as  it  is  claimed  by  the  direction  of  the  defendant, 
the  plaintiff  drove  his  team  in  upon  some  scales  under  a  covered  shed 
for  the  purpose  of  taking  the  weight  of  the  casting;  the  truck  having 
been  previously  weighed.  After  the  weight  had  been  taken,  the  plain- 
tiff undertook  to  back  his  team,  with  its  load,  out  of  the  shed  and  onto 
the  street.  He  was  standing  upon  the  truck,  back  of  the  driver's 
seat,-  with  his  feet  between  holes  in  the  heavy  castit^.  While  so  sta- 
tioned, and  while  his  team  was  baddi^,  the  pole  or  tongue  of  the 
truck  broke  off  near  the  axle,  and  die  plaintiff  testifies  that  the  end 
or  some  part  of  the  tongue  flew  up  and  hit  him  on  the  head,  knodcing 
him  off  the  truck,  and  that  the  truck  then  turned  over,  the  casting  fall- 
ing upon  him  and  breaking  his  leg  in  such  a  manner  that  it  was  nec- 
essary to  amputate  the  same. 

The  plaintiff's  theory  of  the  case  was  that  the  tongue  or  pole  of  the 
truck  was  defective;  that  it  was  worm-eaten  and  affected  with  dry 
rot,  which  a  reasonable  inspection  on  the  part  of  the  master  should 
have  discovered  and  remedied;  and  that  the  breaking  of  this  pole  was 
the  proximate  cause  of  tiie  accident.  He  produced  two  witnesses  to 
testify  to  the  alleged  condition  of  the  pole  at  the  time  of  the  accident, 
and  their  evidence,  if  believed,  would  mdicate  that  the  pole  was  rotted 
to  some  extent,  and  that  there  were  worm  holes  in  it,  but  the  pole 
was  brought  into  court  and  displayed,  and  the  learned  trial  court,  in  a 
memorandum  handed  down,  declares  that  the  evidence  in  support  of 
the  alleged  defects  in  the  pole  was  unsatisfactory,  and  we  are  clearly 
of  the  opinion  that,  with  the  evidence  of  a  disinterested  witness  that 
the  pole  was  in  a  proper  ccHidition,  and  that  there  were  no  defects 
whidh  were  apparent  even  after  the  accident,  the  verdict  cannot  be 
permitted  to  stand  upon  this  theory.  . 

And  this  brings  us  to  the  consideration  of  the  question  of  whether 
the  verdict,  predicated  upon  a  theory  which  does  not  appear  to  have 
been  thought  of  by  the  plaintiff,  or  really  litigated,  can  be  permitted 
to  stand,  xhe  complaint  all^s,  and  no  suggestion  of  an  amendment 
appears,  that: 

"The  tongoHag  ftCddent  was  caused  aoUAy  reason  of  ttie  negligence  and 
carelessness  of  the  defendants,  their  agents  and  servants.  In  neglecting  and 
falling  to  pTorlde  a  proper,  safe,  and  suitable  truck:  for  the  said  plalntUf  to 
work  with  and  upon,  and  In  causing,  permitting,  and  allowing  the  said  plain- 
tiff to  work  with  and  npon  the  said  truck,  well  knowing  that  the  same  was 
not  proper,  mt%,  or  mltable^  and  In  furnishing  and  providins  tot  the  nse  of 
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the  plaintiff,  and  In  dlrecttnr  him  and  requiring  blm  to  hm,  a  trod:  whldi 
was  of  Improper  and  imperfect  cfHiBtnictlon  and  design,  and  wbldi  was  not 
Itroperly  conatrocted  and  liable  to  tip  over,  and  whlcb  was  defective,  worn 
out,  and  In  a  dangerona  and  unsafe  condition  for  nse ;  and  the  said  def^d- 
ants  were  also  negligent  and  careless  in  falling  to  notify  the  plaintiff  of 
any  of  the  said  defects  of  said  truck,  and  in  failing  to  provide  a  proper,  safe, 
and  suitable  place  for  the  plaintiff  to  work  in  and  upon,  and  in  failing  to 
provide  a  proper,  safe,  and  suitable  truck  and  appliances  for  bim  to  work 
wlth»  and  the  plaintiff  was  In  no  way  nciUcent" 

The  allegation  is  tfiat  the  acddent  was  caused  "solely  by  reason  of 
the  negligence  and  carelessness  of  the  defendants"  in  reference  to  the 
truck  used  and  its  condition,  not  that  the  direction  of  the  defendant 
that  the  particular  casting  be  placed  upon  the  same  in  any  particular 
place  caused  the  accident,  and  the  testimony  of  the  plaintiff  was  all 
directed  to  the  issue  raised  his  complaint  and  the  denial  of  the 
defendants;  the  reference  to  the  direction  by  one  of  the  defendants 
being  purely  incidental,  and  as  a  part  of  the  res  gestae,  as  it  were,  of 
the  case.  It  is  true  there  was  no  objection  or  exception  interposed  to 
the  plaintiff's  testimony  upon  this  point;  bat  it  is  entirely  obvious 
that  there  was  no  occasion  for  an  objection.  The  issue  presented  was 
that  there  was  a  defect  in  the  truck,  or  in  the  appliances,  not  that 
the  master  had  given  negligent  directions  in  the  loading  of  the  truck ; 
and  when  the  witness,  in  telling  his  story,  and  without  any  intima- 
Hoa — for  it  does  not  appear  to  have  been  thot^ht  of  by  the  plaintiff 
at  any  stage  of  the 'trial — ^that  the  issues  were  to  be  changed,  inci- 
dentally referral  to  the  directions  given  him  by  one  of  the  defendants, 
the  defendants  were  not  bound  to  anticipate  this  change  of  front,  and 
to  offer  objections  to  the  narrative,  where  it  had  no  relation  to  the 
negligence  alleged  as  the  sole  cause  of  the  accident. 

It  is  only  in  those  cases  where  the  issues  are  fairly  and  openly  pre- 
sented and  contested  by  common  consent,  with  a  full  understanang 
of  the  change  of  front,  that  the  court  is  justified  in  construing  the 
pleadings  as  having  been  amended  in  conformity  with  the  proof ;  and 
^ere  was  no  effort  to  have  the  court  amend  uie  pleadings,  nor  was 
there  anything  in  the  case  to  give  notice  to  the  defradants  that  the 
plaintiff  intended  by  this  purely  incidental  testimony  to  change  the  en- 
tire theory  of  the  law  suit.  "Parties  go  to  court  to  try  the  issues  made 
by  the  pleadings,"  say  the  court  in  Wrigjit  v.  Delafield,  25  N.  Y.  266, 
270,  "and  courts  have  no  right  impromptu  to  make  new  issues  for 
them,  on  the  trial,  to  their  surprise  or  prejudice,  or  found  judgments 
on  grounds  not  put  in  issue,  and  distinctly  and  fairly  litigated.  Day 
V.  Town  of  New  Lots,  107  N.  Y.  148,  154r-165,  13  N.  E.  915 ;  Scott 
v.  International  Paper  Co.,  125  App.  Div.  318,  3»2,  109  N.  Y.  Suto. 
423,  and  authoriti^  there  cited.  Tbt  case  last  above  cited  is  peculiarly 
in  point,  although  the  decision  rested  upon  a  question  of  evidence. 

In  the  case  now  before  us  there  was  no  opportunity  to  object  to  the 
testimony,  as  it  was  not  offered  even  by  the  plaintiff  for  the  purpose 
which  the  court  afterward  made  use  of  in  disposing  of  the  case.  But, 
beyond  this,  there  was  no  evidence  in  this  case  to  justify  a  finding  that 
it  was  negligent  on  the  part  of  one  of  these  defendants  to  direct  that 
the  casting  should  be  placed  in  the  front  of  the  truck.  The  direction 
was  not  specific  that  the  casting  should  be  placed  at  any  particular 
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Spot.  It  was  at  most  a  mere  general  direction  to  place  the  casting 
in  the  front  of  the  truck,  so  that  some  smaller  ones  might  be  loaded, 
leaving  to  those  who  were  helping  the  plaintiff  to  load  the  truck  to 
determine  just  how  far  front  it  should  be  placed,  in  what  position  it 
should  be  placed,  and  all  the  details.  The  only  evidence  bearing  on 
the  question  of  the  danger  of  loading  the  casting  on  the  front  was 
given  by  one  Shadbolt,  in  behalf  of  the  defendant,  on  cross-examina- 
tion, where  he  said  that : 

"Wben  the  front  wheels  of  a  truck  are  turned  in  snch  a  manner  that  the 
axle  is  paralld  with  the  length  of  the  truck,  then  the  points  of  support  of 
the  front  part  of  the  truck  are  very  narrow.  The  only  stability  to  that 
truck  then  is  the  base  of  the  hind  wheels.  The  truck  practically  rests  up- 
on the  ground  at  three  polDts,  the  two  hind  wheels  and  the  sln^e  point  in 
front.  It  tberefine^  necessari^  follows  from  that  that  a  heavy  load  placed 
OQ  the  front  <tf  the  tmdc  somewhat  tends  to  destroy  Its  eqaiUbrinm.  If  the 
weight  is  In  the  rear  of  a  truck,  the  equilibrium  would  be  greater;  nraeb 
moK  difBcnlt  to  dislodge  It" 

The  witness  had  been  testifyii^  on  direct  examination  to  the  causes 
which  led  to  the  breakii^  of  the  pole,  and  this  cross-examination  was 
apparently  in  elaboration  of  this  propositicm,  without  any  suggestion 
that  the  issue  was  being  changed.  There  was  no  evidence  whatever 
that  the  defendant,  who  is  said  to  have  directed  that  the  casting  be 
placed  in  the  front  of  the  truck,  had  any  reason  to  believe  that  the 
front  axle  would  be  placed  parallel  with  tiie  length  of  the  truck.  In- 
deed, the  testimony  was  that  the  purpose  of  the  pole  was  to  guide 
the  truck;  that  the  "front  wheels  could  not  change  their  position 
without  the  pole  also  swinging;  it  holds  the  front  wheels  in  their 
proper  relation ;  the  pole  and  the  front  axle  are  always  at  right  angles ; 
as  long  as  the  pole  is  maintained  directly  in  front,  the  wheels  cannot 
turn,  and  the  way  to  turn  the  wheels  is  to  turn  the  pole  around  to  one 
side  or  the  other,"  so  that  if  the  pole  did  not  break,  and  the  driver  did 
not  permit  his  horses  to  veer  around  at  right  angles  with  his  truck, 
there  would  be  an  entire  absence  of  the  only  condition  of  danger  sug- 
gested even  remotely  in  the  evidence.  In  other  words,  there  was  no 
necessary  danger  in  loading  the  truck  heavy  in  front.  It  was  only 
under  special  conditions,  which  there  was  no  reason  to  anticipate,  that 
this  particular  leading  would-be  dangerous;  and  every  man  familiar 
with  teaming  knows  that  it  \t  customary,  and  in  harmony  with  the 
economic  application  of  power  to  the  load,  to  place  the  greater  part 
of  the  load  over  the  front  axle.  The  direction  said  to  have  been  made 
was  not  a  ccHiunand  to  do  a  particular  thing.  It  was  merely  in  the 
form  of  a  suggestion  that  this  particular  piece  should  be  loaded  toward 
the  front,  to  give  room  for  the  other  pieces.  It  was  not  a  matter  of 
judg^en^  but  one  of  expediency;  and  there  was  no  evidence  that 
any  danger  whatever  was  to  be  apprehended  from  placing  the  load  in 
front,  rather  than  at  the  rear,  for  there  was  nothing  in  the  evidence  to 
show  that  it  was  anticipated  that  the  forward  wheels  would  be  placed 
at  right  angles  with  the  body  of  the  truck,  or  that  there  was  any  reason 
why  any  person  of  ordinary  prudence  would  anticipate  such  a  situation 
in  directing  the  loading  of  this  truck. 

The  jury  answered  three  specific  questions  submitted  by  the  court, 
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holding  that  the  proximate  cause  of  the  accident  was  the  breaking  of 
the  pole,  that  the  pole  broke  because  of  its  defective  condition,  and 
that  the  defendant  could  have  discovered  this  condition  by  the  exer- 
cise of  reasonable  care.  If  the  breaking  of  the  pole  was  the  proximate 
cause  of  the  accident,  then  the  alleged  negligence  in  the  direction  to 
load  was  not  the  proximate  cause  of  such  accident;  and  as  the 
learned  court  reached  the  conclusion  would  not  support  the  finding 
that  the  pole  broke  because  of  defective  condition,  which  an  examina- 
tion would  have  disclosed,  and  the  direction  in  reference  to  the  load- 
ing was  not  the  proximate  cause  of  the  accident,  it  is  clearly  improper 
to  sustain  a  verdict  upon  the  latter  ground,  and  particularly  as  that 
g^und  was  not  relied  upon  by  the  plaintiff,  and  was  not  ^irly  liti- 
gated upon  the  trial. 

The  judgment  and  order  appealed  trom  should  be  reversed,  and  a 
new  trial  granted;  costs  to  abide  the  event.  All  concur. 


PRANCK  T.  BYRON  W.  GREENB,  JEL,  CO. 
(Snprane  Ooart,  Appellate  Division,  Seocmd  Department  January  21.  1910.) 

1.  PLBADIKO  d  280*) — SUPPUEHBNTABT  AUBWIE. 

lTnd«r  Oode  Glv.  Proc.  8  544,  which  provides  that  either  party  may 
make  supplemental  pleadings  alleKlng  material  facts  which  occurred  after 
hfB  former  pleading,  Inclndlng  the  Judgment  or  decree  of  a«competent 
conrt,  rendered  after  the  commencement  of  the  action,  determining  the 
matters  In  controversy  or  a  part  thereof,  etc.,  where  an  action  for  breach 
of  contract  was  begun  on  December  24,  1908,  and  issue  Joined  on  January 
13,  1009,  and  an  action  brought  by  the  defendant  agaluet  the  plaintiff 
on  tba  same  contract  was  begun  December  28,  1908,  and  Issue  Joined, 
trial  had,  and  Judgment  rendered  In  October,  1909,  the  Judgment,  hav- 
ing been  rendered  after  the  original  action  was  begun  and  being  of  a 
competent  court,  determlnli^  the  matters  In  controversy  or  a  part  there- 
of, is  properly  the  subject  of  a  supplemental  answer. 

[Ed.  Note.— ]fy»r  other  cases,  see  Pleading,  Cent  Dig.  H  848,  844;  Dec. 
Dig.  S  280.*] 

2.  PUADIHG  (I  280*)— SUPPLEHENTABT  ARSWEB — DECISION  Or  COUBT. 

Vpon  application  for  leave  to  serve  a  supplementary  answer,  plead- 
ing a  judgment  In  favor  of  defendant  upon  the  same  contract  rendered 
after  the  commencement  of  the  action,  the  conrt  only  decides  whether  the 
idea  should  be  tried  by  the  trial  court. 

[Bd.  Note.— For  other  cases,  see  Pleading.  Dec;  Dig.  S  280l*] 

8.  PZJUDINQ  <f  280*) — SUFPUUKRTAST  AHSWIB— PUUDIHO-^UOGIIIIIT— NE- 

CB88ITT. 

A  supplementary  answer,  which  showed  that  a  subsequent  Judgment 
pleaded  dealt  with  the  subject-matter  of  the  present  action  and  touched 
the  point  of  the  contract  cannot  be  said  to  be  bad  or  frivolous,  since 
the  Jndgmait  could  not  be  available  as  a  deteise  unless  It  was  pleaded ; 
hmce  it  was  necessary  to  applj  for  sup^ementary  pleading. 

[Ed.  Mote.— For  other  cases,  see  Heading,  Dec  D^.  S  2Sa*] 

4.  PlUDIHO  (i  280*)— BUmJOURTABT  AHSWKB— MOTION  JOB  LBAVC  TO  SSBVB 

— OBncmnrs. 

A  contention  that  a  motion  for  leave  to  serve  a  snpplemratal  answer 
was  not  meritorious  because  a  stipulation  was  made  for  extmsion  of 
defendant's  time  to  amend  Its  answer  tmtll  February,  1009,  and  that  an 
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amended  answer  was  not  Berred,  cannot  be  anstalned,  where  the  jndp- 
ment  to  be  set  np  was  not  rendered  until  October,  1909,  and  the  applica- 
tion to  plead  the  Judgment  was  made  a  short  time  after  it  was  roidered. 
IBd.  Note. — For  other  cases,  see  Pleading,  Dec.  Dig.  I  280l^ 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  Carl  Franck  against  the  Byron  W.  Greene,  Jr.,  Company. 
From  an  order  denying  defendant's  moticm  for  leave  to  serve  a  supple- 
mental answer,  defendant  appeals.   Reversed,  and  motion  granted. 

Argued  before  HIRSCHBERG.  P.  J.,  and  JENKS.  THOMAS. 
BURR,  and  CARR,  JJ. 

Robert  W.  Crawford*  for  appellant. 
Benjamin  Bulmer,  for  respondent. 

JENKS,  J.  The  defendant  appeals  from  an  order  of  the  Special 
Term  that  denies  a  motion  for  leave  to  serve  a  supplemental  answer. 
The  action  is  to  recover  damages  for  a  breach  of  a  contract  to  remove 
certain  buildings.  The  answer  is  in  effect  a  general  denial.  The 
propc^ed  supplemental  answer  pleads  that  the  defendant  sued  the 
plaintiff  in  the  Municipal  Court  for  work,  labor,  and  services  incident 
to  the  removal  of  the  buildings,  on  the  ground  that  the  plaintiff  had 
failed  to  perform  the  contract  on  his  part,  that  after  trial  the  defend- 
ant recovered  a  judgment,  that  such  judgment  is  a  bar,  and  that  the 
doctrine  of  res  adjudicata  applies. 

This  action  was  begun  on  December  24, 1908,  and  issue  was  joined 
on  January  13,  1909.  It  appears  that  the  action  in  the  Municipal  Court 
was  begun  on  December  28,  1908.  Issue  was  joined,  trial  was  had. 
and  judgment  was  rendered  in  October,  1909.  The  judgment,  then, 
was  rendered  after  this  action  was  begun,  and  if  it  was  that  of  a 
competent  court,  determining  the  matters  in  controversy,  or  a  part 
thereof,  it  is  the  subject  of  a  supplemental  answer.  Section  544,  Code 
of  Civil  Procedure.  Upon  such  an  application  the  court  does  not 
forestall  the  trial  court  to  determine  the  effect  of  the  proposed  plea. 
It  but  decides  whether  the  plea  should  be  tried  by  the  trial  court. 
Conned  v.  Witmark,  73  App.  Div.  185,  76  N.  Y.  Supp.  690;  Silver 
&  Co.  V.  Waterman,  122  App.  Div.  373,  106  N.  Y.  Supp.  899. 

We  cannot  say  that  the  plea  is  bad  or  frivolous,  for  it  appears  that 
the  adjudication  in  the  Municipal  Court  deals  with  the  subject-matter 
of  this  action  and  touches  the  point  of  the  contract.  And  the  affi- 
davit of  the  plaintiff's  attorney  shows  that  the  plaintiff  sought  to  stay 
the  Municipal  Court  action,  to  the  end  that  all  the  matters  in  dispute 
be  adjudicated  in  this  action.  The  judgment  of  the  Municipal  Court 
could  not  be  available  as  a  defense  in  this  action  unless  pleaded,  and 
hence  it  was  necessary  that  the  defendant  apply  for  a  supplemental 
pleading.  Lytle  v.  Crawford,  69  App.  Div.  27^-281,  74  N.  Y.  Supp. 
660. 

The  learned  counsel  for  the  respondent  contends  that  the  motion 
was  not  meritorious,  because  a  stipulation  was  made  for  extension  of 
tlie  defendant's  time  to  amend  its  answer  until  February,  1909,  and 
that  an  amended  answer  was  not  served.   But  the  judgment  which  the' 
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defendant  would  set  up  was  not  rendered  until  October,  1909.  And 
it  is  also  argued  that  the  practice  of  the  defendant  is  indicative  of  bad 
faith.  We  see  nothing  more  than  tactics  which  are  frequently  em- 
ployed, and,  on  the  other  hand,  it  appears  that  the  application  to  plead 
the  judgment  was  made  within  a  very  short  time  after  it  was  rendered. 

We  think  that  a  proper  exercise  of  discretion  requires  the  granting 
of  the  motion,  and  hence  we  reverse  the  order,  with  $10  costs  and 
disbursements,  that  the  Special  Term  may  dispose  of  it  in  accord  with 
this  opinion.   All  concur. 


WALDMAN  T.  BROOKLYN  UNION  ELEVATED  B.  CO- 
(Supreme  Court,  Appellate  DiTision,  Second  DepartmeDt.   Janour  2U  1910.) 

CaBUBRS  (I  806*) — INJUBT  TO  PAB8EN0KB— NkOUOKNCK. 

Where  defendant  railroad  had  the  rU^t  to  operate  Its  trains  ova  a 
bridge,  and  had  charge  of  a  platform  thereon,  whidi  it  invited  the  public 
to  nee,  It  was  bound  to  nerclse  a  high  degree  of  care  to  protect  pas* 
■engers  on  such  platform,  and  the  mere  fact  that  the  city  was  In  general 
possession  of  the  bridge  and  attended  to  necessary  repairs  did  not  ab- 
solve defendant  from  liability  for  injaries  to  a  passenger  through  the 
falling  of  a  window  In  the  wall  above  the  platform. 

[Ed.  Noto^For  (rflier  casei^  see  Carriers,  Cent  Dig.  |  12tf ;  Dec.  Sl» 
$  306.*] 

Appeal  from  Municipal  Court  of  City  of  New  York, 

Action  by  Bamet  Waldman  against  the  Brooklyn  Union  Elevated 

Railroad  Company,    judgment  for  defendant,  and  plaintiff  appeals. 

Reversed,  and  new  trial  ordered. 
Argued  before  WOODWARD,  JENKS,  BURR,  THOMAS,  and 

RICH,  JJ. 

Nathan  Waxman,  for  appellant. 

Francis  R.  Stoddard,  Jr.,  for  respondent. 

WOODWARD,  J.  The  plaintiff,  on  the  17th  day  of  April,  1908, 
paid  his  fare  and  entered  upon  the  platform  of  the  Brooklyn  Bridge 

at  the  New  York  end,  and  took  a  seat  on  the  south  side  of  the  plat- 
form, "where  you  wait  for  the  Bath  Beach  and  Borough  Park  trams," 
to  quote  his  testimony.  He  was  on  his  way  to  his  home  at  1351  Fif- 
tieth street,  Brooklyn,  and  the  defendant  was  operating  its  trains  over 
the  bridge.  This  platform  was  in  charge  of  the  defendant.  While 
seated,  as  above  described,  on  a  bench  near  the  wall,  a  window  main- 
tained in  the  wall  above  the  seat  fell  and  injured  the  plaintiff.  The 
defendant  introduced  but  one  witness,  an  engines  employed  by  the 
city  of  New  York  in  taking  care  of  the  bridge,  and  this  witness  testi- 
fied that  the  city  of  New  York  had  control  of  this  window,  and  that 
the  defendant  did  nothing  in  respect  to  this  terminal  except  to  sweep 
the  platform;  and  with  this  evidence  in  the  case  the  learned  judge 
presiding  directed  the  jury  to  bring  in  a  verdict  for  the  defendant. 
From  the  judgment  entered  upon  this  verdict  the  plaintiff  appeals. 
The  defendant  invited  the  plaintiff,  in  common  with  the  public,  to 
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this  platform.  The  relation  of  the  plaintiff  to  the  defendant  at  the 
time  of  the  accident  was  that  of  a  passenger,  and  the  accident  being 
one  which  does  not  ordinarily  occur  without  negligence,  and  the  de- 
fendant owing  that  hi^h  degree  of  care  which  belongs  to  a  passenger, 
it  was  bound  to  provide  a  safe  place  for  the  plaintiff,  and  the  mere 
happening  of  the  accident  under  the  circumstances  described  imposed 
the  duty  of  explanation  upon  the  defendant.  It  was  bound  to  show 
that  the  accident  was  not  due  to  its  negligence.  Duhme  v.  Hamburg- 
American  Packet  Co.,  184  N.  Y.  404,  409.  77  N.  E.  386,  112  Am.  St 
Rep.  615,  and  authorities  there  cited.  The  mertf  fact  that  the  city 
of  New  York  was  in  the  general  possession  of  the  Brooklyn  Bridge  and 
attended  to  necessary  repairs  did  not  meet  the  requirement.  The 
diefendant  had  the  right  to  operate  its  trains  over  the  bridge.  It  had 
rights  upon  this  platform.  It  invited  the  plaintiff  to  make  use  of 
this  platform;  and  he  having  accepted  that  invitation,  and  occupying 
the  relation  of  a  passenger,  it  was  the  duty  of  the  defendant  to  exer- 
cise that  degree  of  care  which  this  relation  demanded  to  see  that  the 
place  afforded  him  in  which  to  wait  for  his  train  was  free  from  dan- 
gerous conditions.  Schnizer  v.  Phillips,  108  App.  Div.  17,  95  N.  Y. 
Supp.  478. 

The  judgment  of  the  Municipal  Court  should  be  reversed,  and  a 
new  trial  ordered;  costs  to  abide  the  event. 

THOMAS  and  RICH,  JJ.,  concur.  JENKS  and  BURR,  JJ.,  con- 
cur in  the  result 


LOUGHLIM  V.  ]ra>I80N  ELECTRIC  ILLDMINATINO  CO.  OF  BBOOELTK. 
(Supreme  Court,  Appellate  DItIbIod,  Second  Department   January  21,  UIOJ 
Appeal  from  Trial  Term,  Kings-  Coimty. 

Action  , by  Elizabeth  C.  Loughlin,  as  administratrix  of  Daniel  R 
Loughlin,  against  the  Edison  Electric  Illuminating  Company,  of 
Brooklyn.  From  a  judgment  for  plaintiff,  and  an  order  denying  a 
new  trial,  defendant  appeals.  Affirmed. 

Argued  before  HIRSCHBERG,  P.  T.,  and  WOODWARD,  BURR, 
THOMAS,  and  RICH,  JJ. 

.  William  A.  Jones,  Jr.,  for  appellant. 

Osward  N.  Jacoby  (Nathaniel  A.  Elsberg,  on  the  brief),  for  re- 
spondent 

PER  CURIAM.  Judgment  and  order  affirmed,  with  costs. 

BURR,  J.  (dissenting).  On  May  17,  1906,  plaintiflfs  intestate 
came  to  his  death  as  the  result  of  an  electric  shock.  He  was  employed 
as  a  lineman  by  a  telephone  c(»npany,  and  at  the  time  when  he  received 
the  shock  he  was  stringing  telephone  wires  upon  a  pole  situated  upon 
Avenue  N  in  the  borough  of  Brooklyn.  This  pole  belonged  to  de- 
fendant Upon  it  there  was  a  cross-arm  carrying  four  feed  wires 
belonging  to  the  Edison  Company,  two  upon  each  side  of  the  pole. 


Digitized  by  Google 


Sup.  Ct.)     tAUGHUM  V.  BDiaON  BIAOTEIO  XLLUMnTATISa  CO.  1019 


About  3  or  4  feet  above  the  cross-arm  up<»s  which  defendant's  wires 
were  strung  there  was  another  cross-arm  upon  which  the  telephone 
ocMnpany  was  permitted  to  strin?  its  wires.  The  distance  frc»n  the 
pole  to  the  nearest  of  defendant^  wires  on  either  side  of  it  was  18 
inches,  giving  a  clear  space  between  them  of  3  feet.  Haintiff  in- 
troduced evidence  to  the  effect  that  an  examination  of  one  of  defend- 
ant's feed  wires,  made  shortly  after  the  occurrence  of  the  accident, 
showed  that  at  the  point  where  this  wire  was  fastened  to  the  glass 
insulator  by  a  wire  known  as  a  "tie  wire"  the  insulation  had  become 
crushed,  and  the  end  of  tiiis  tie  wire  was  exposed,  and  plaintiff  con-  . 
tends  that  the  iron  spur  which  decedent  wore  came  in  contact  with 
this  exposed  end  while  his  hand  was  on  the  telephone  wire,  andj  the 
circuit  being  thereby  completed,  he  received  the  fatal  shock. 

Upon  the  question  of  defendant's  negligence  the  case  is  a  close  one, 
for  there  is  no  evidence  as  to  the  length  of  time  within  which  this  de- 
fective insulation  existed,  and  there  is  strong  ground  for  believing 
that  the  decedent  slipped  up(»i  the  pole,  and  that  as  a  result  thereof  the 
insulation  was  scraped  off  by  his  ir<»i  spur  coming  in  contact  with  the 
wire.  However  that  may  be,  plaintiff  wholly  failed  to  establish  dece- 
dent's freedom  from  contributory  negligence.  He  was  an  experienced 
lineman.  He  had  "done  a  lot  of  work  on  poles  carrying  Edison 
wires."  He  knew  that  they  were  dangerous.  He  had  been  repeatedly 
warned  to  be  careful  about  them.  On  the  very  day  of  the  accident 
he  had  been  told  by  his  foreman  to  "keep  his  feet  out  from  between 
those  wires,  because  they  were  hot  stuff  and  dsmgerous."  'The  atten- 
tion of  one  of  decedent's  fellow  workmen  was  attracted  hy  an  outcry. 
He  testifies : 

"When  I  looked  np,  I  nen  Longblln  standli^  on  the  CRM»-arm.  Tbe  right 
foot  was  on  the  EMlson  electric  light  cnMn-arm,  and  tlie  left  foot  was  in  the 
brace  trom  the  telephone  croBS-arm.  He  bad  on  bis  feet  a  pair  ot  spurs,  what 

they  call  'climbers.' " 

Before  assistance  could  reach  him  he  had  fallen  backward,  and  by 
the  time  they  could  lower  his  body  to  the  ground  he  was  dead.  Not 
only  was  there  no  necessitjr  for  him  ta  stand  upon  the  cross-arm  of 
defendant  company  to  do  his  work,  but  he  had  been  told  not  to  do  it. 
The  evidence  is  uncontradicted  that  the  proper,  simple,  and  feasible 
way  to  string  the  telephone  wires  was  to  go  up  the  pole,  passing  be- 
tween the  electric  light  wires  to  the  cross-arm  above,  used  by  the  tele- 
phone company,  then  to  place  the  left  leg  in  the  brace  supporting  the 
telephone  cross-arm,  stick  the  spur  on  the  right  leg  into  the  hole,  and 
lie  across  the  telephone  company's  cross-arm.  In  that  position  a 
workman  could  not  come  into  contact  with  the  wires  of  defend^t 
company.  One  of  the  witnesses  for  plaintiff,  and  a  fellow  workman 
of  the  decedent,  thus  testifies: 

"Q.  It  is  a  very  simple  and  easy  matter  to  string  these  wires  for  any  one 
who  fcnows  bow  to  do  It,  Is  It  not?  A.  Tes.  Q.  On  this  Edison  pole,  Loiighlln 
conld  have  gone  np  to  tbe  telephone  cross-arm,  and  lain  across  tbe  cross-arm, 
without  coming  In  contact  with  the  Edison  wires,  could  be  not?  A.  Yes.  Q. 
And  put  his  left  leg  Into  the  brace,  and  the  right  leg  back  Into  the  pol^  uUiA' 
Ing  me  spur  into  the  pole,  without  coming  In  contact  with  the  Edison  wires, 
could  be  not?  A.  Take  the  easiest  way  up  and  the  easiest  way  down  in  cllmh- 
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Ins  a  polfc  Q.  Do  the  thing  that  appears  eaalesl;  without  racard  to  the  ones- 
tlon  of  danger,  Is  that  right?  A.  Yes,  sir." 

It  is  unfortunate  that  Loughlin  took  the  dangerous  way,  because  for 
the  time  beine  it  seemed  the  easier  way ;  but  the  consequences  of  his 
deliberate  ana  reckless  conduct  should  not  be  visited  upon  the  de- 
fendant. 

I  think  that  the  judgment  and  order  appealed  from  should  be  re- 
versed. 

THOMAS,  J.,  concurs. 


"WffiCKER  T.  BROOKLYN,  Q.  a  &  S.  B.  GO. 

(Supreme  Coart,  Appellate  Division,  Second  Department    January  21,  1010.) 

1.  StBEEI   lUnAOADS   (I   08*) — iNJUUSa— ConTBIBITTOBT  NBaLzoxncB— OUB 
BIQUIBED. 

Since,  In  a  city  like  Greater  Mev  York,  ttie  higfaeet  speed  is  required  of 
street  cars  constetent  with  the  safety  of  passmgers  and  pedeetrluia;  the 
latter  must  use  care  for  their  safety  proportionate  to  the  danger  incident 
to  such  legitimate  operation  of  the  street  cars. 

[Bd.  Note.— For  otber  casei^  see  Street  RallFOado,  Oent  Dig.  M  204- 
208:  Dec.  Dig.  I  OS.*] 

'   2.  Street  Railroads  (S  96*) — Irjubies— CoimiBUTOST  Neoliqence. 

Where  a  pedestrian's  vision  of  street  cars  Is  obscured  by  dartcness,  ob- 
structions, etc.,  he,  as  well  as  the  motorman,  must  exercise  increased  vig- 
llance  In  looking  out  for  a  street  car  in  croulng  the  track,  and  may  even 
be  required  to  make  repeated  eftorts  to  detnmine  whether  a  car  la  near 
before  crossing  the  track. 

[Ed.  Note.— For  other  cases,  see  Street  Railroads,  Cent  Dig.  u  207, 
208;  Dec.  Dig.  1  98.*] 

8.  Street  Railroads  (|  96*)— Injurxxb— Cortbibittort  NEOLiawcB-GABB 

REqUIBED. 

The  nile  permitting  a  "finding  of  due  care  by  one  Injured  by  a  street 
car  In  certain  cases  upon  slight  evidence,  as  where  the  Injured  persw  dies 
and  is  unable  to  testify,  does  not  relax  tlie  degree  of  care  required  by  him 
where  sadi  special  drcnmstances  do  not  exist 

[Bd.  Note.— For  other  cases,  see  Street  Railroads,  Oent  Die.  |  2M: 
Dee.  Dig.  |  8a*3 

4.  Stbeet  Railroads  (|  86*)— InjUBiES-CoHTKiBUTOBT  NEOLXQEirai— Failure 
TO  Stop  and  Look. 

PlaintlfT,  In  attempting  to  cross  the  double  tracks  of  a  utreet  railway 
where  they  ran  under  the  pillars  of  an  elevated  railway,  and  while  20 
feet  from  the  point  at  which  he  was  struck,  saw  a  car  aK>roadilng  some 
125  feet  away,  but  did  not  try  to  determine  Its  probable  speed  or  ainln 
look  at  It,  relying  upon  It  giving  him  time  to  cross  safely.  Held  that 
plaintiff  was  negligent  In  crossing  without  attempting  to  obtain  further 
Information  upon  which  to  base  his  Judgment  that  he  could  cross  safely. 

[Bd.  Note.— For  other  cases,  see  Street  Banroads,  Cent  DIa.  u  207. 
208;  Dec.  Dig.  1  88.*]  H  «i. 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Seventh  Dis- 


•Fop  ottAr  eaiw  ne  m»m»  toplo  ft  |  kumbbb  la  Dm.  ft  Am.  Dlci.  IWT  to  iaU,  A  R«p>  IttOttw 
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an  order  denying  a  motion  for  a  new  trial,  defendant  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD.  JENKS, 
THOMAS,  and  RICH,  JJ. 

Francis  R.  Stoddard,  Jr.,  for  appellant 
H.  S.  Austin,  for  respondent. 

9 

THOMAS,  J.  Plaintiff  collided  with  a  lighted  car  shortly  after  9 
o'clock  at  night  in  November,  on  Broadway,  Brooklyn.  He  and  his 
partner  from  their  store  walked  about  a  half  block  to  the  comer, 
where  they  separated,  and  the  plaintiff,  leaving  the  sidewalk,  saw  an 
approaching  car  some  135  feet  away,  as  he  testifies,  and,  without 
further  attention,  passed  upon  its  tracks,  about  20  feet  distant,  and 
was  injured.  His  partner,  standing  meantime  on  the  sidewalk,  was 
attracted  by  the  noise  of  the  car,  and  seeing  it  near  the  plaintiff,  as 
he  was  passing  onto  the  track,  ineffectually  called  to  him  in  warning. 
The  double  tracks  were  under  an  elevated  railroad  supported  hy  pil- 
lars midway  between  the  tracks  and  sidewalk. 

Cars  are  operated  in  such  infinitely  varying  relations  to  other  uses 
of  the  street  that  it  would  be  rash  and  harmful  to  state  a  general  rule 
of  du^.  In  Greater  New  York  the  daily  transportation  and  distribu- 
tion of  a  considerable  portion  of  the  population  demands  the  highest 
speed  consistent-  with  the  safety  of  those  carried  and  others  walking 
or  riding  in  the  streets,  and  the  latter  class  must  use  self-protecting 
care  measured  by  the  danger  incident  to  the  legitimate  operation  of 
the  railways.  In  some  streets  cars  are  with  slight  intermission  appear- 
ing, sometimes  suddenly,  passing  and  departing  on  two  or  more  tracks, 
and  common  experience  teaches  the  peril  of  looking  for  cars  only  at 
the  curb  and  expecting  safety  oax  the  track.  Indeed,  there  are  condi- 
tions nmde  so  dangerous  uie  exigencies  of  railway  travel  that  look- 
*  ing  repeatedly  in  both  directions  with  vigilance,  and  even  waiting  for 
an  opportune  moment  to  pass,  may  be  demanded.  When  a  person  is 
about  to  step  over  a  rail  it  is  usually  practicable  and  useful  to  see 
whether  a  car  is  at  his  elbow.  There  may  be  divers  dangers  and  dis- 
tractions that  preclude  it,  or  conditions  of  weather  or  obstruction  that 
prevent  it,  or  impairment  of  faculties  that  excuse  it,  or  conduct  of  the 
operating  company  that  seeminglv  invite  disregard  of  it.  This  last 
statement  includes  the  exception  that,  when  the  elements  of  danger  on 
every  hand  are  multiplied  and  urgent,  some  of  those  presented  may 
be  much  more  imminent  than  others.  In  such  predicament  the  pedes- 
trian, having  looked  in  a  certain  direction  and  ascertained  that  a  car 
apparently  will  not  imperil  passage,  may  be  constrained  to  concentrate 
his  attention  on  the  danger  that  menaces  him.  A  similar  condition 
was  considered  the  court  in  Boyce  v.  New  York  City  Ry.  Co., 
infra. 

Passing  from  conditions  dangerous  through  congestion,  I  advert  to 
those  dangers  incident  to  darkness,  storm,  and  obstruction,  where  the 
difficulties  incident  to  interrupted  or  impaired  vision  necessitate  in- 
creased vigilance  on  the  part  of  pedestrian  and  operator  of  car,  even 
.  to  such  an  extent  as  to  demand  repeated  effort  on  the  part  of  the  pedes- 
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trian  and  very  much  increased  vigilance  on  the  part  of  the  operator. 
Under  such  conditions  falls  the  case  at  bar.  In  considering  the  law 
and  the  decided  cases  cm  this  subject,  it  should  be  discriminated  that 
the  courts  do  not  relax  the  requirement  of  vigilance  by  accepting  at 
times  scant  evidence  that  it  was  employed.  For  instance,  when  the 
injured  person  dies,  the  rule  permitting  inferences  of  due  care  <»i  his 
part  from  facts  slightly  probative  comes  into  play,  and  the  court  per- 
mits findings,  based  thereon,  that  the  decedent  looked  suflSciently, 
without  specific  affirmative  evidence  of  the  times  and  places  of  look- 
ing. 

In  the  case  at  bar  it  is  not  even  necessary  to  hold  that  the  plaintiff 
was  obliged  to  ^Ve  affirmative  evidence  of  repeated  looking.  He  af- 
firms that  he  did  not  again  look.  Moreover,  he  was  absolutely  un- 
concerned. According  to  his  evidence,  his  apparent  problem  ¥ras  to 
walk  20  feet  and  pass  in  front  of  a  car  125  feet  away.  How  did  he 
go  about  it?  He  testified: 

"I  ain't  DO  experience  In  speeds.  The  car  was  going  test,  of  coarse;  not 
very  fast  I  didn't  notice  It.  I  noticed  the  car  comliv ;  that  Is  about  aU." 

What  calculation  for  a  safe  crossing  did  he  make?  He  testifies: 
"I  thought  it  would  give  me  enongb  time  to  cross  over  the  tractc." 

Here,  then,  is  a  case  where  a  man  in  the  night,  in  a  street  obstructed 
by  a  series  of  elevated  railway  pillars,  at  a  distance  of  20  feet  from 
the  point  of  collision,  saw  a  car  as  estimated  on  the  trial  as  125  feet 
away, -did  not  try  to  measiire  its  probable  speed,  did  not  pay  any  fur- 
ther attention  to  it,  but  i%lied  upon  its  giving  him  time  enough  to 
cross  over,  and  was  hit  on  the  track.  When  me  conditicms  are  con- 
sidered, especially  the  difficulties  of  calculating  correctly  the  distance 
away  of  a  lighted  car  approaching  in  the  dark,  the  plaintiff  was  guilty 
of  unqualified  negligence.  When  a  pedestrian  and  car  arrive  at  the 
same  point  at  the  same  time,  and  vigilance  is  required  of  the  former 
and  the  operator  of  the  car  lest  the  collision  occur,  the  pedestrian 
should  not  be  heard  to  say  that  one  undisceming  look  fulfilled  his 
duty.  Such  attempted  discovery  could  not  give  him  information  upon 
which  to  base  a  fair  judgment  that  his  pathway  was  safe.  A  survey 
of  decisions  condemns  the  plaintiff. 

Lofsten  v.  Brooklyn  Heights  Railroad  Co.,  184  N.  Y.  148,  76  N. 
E.  1035,  reversing  97  App.  Div.  395,  89  N.  Y.  Supp.  1042:  Plain- 
tiff, of  mature  age,  approaching  the  curb,  saw  a  car  50  feet  distant 
approaching  at  the  rate  of  5  or  6  miles  per  hour.  He  did  not  look 
again  towards  car,  nor  take  the  slightest  pains  to  ascertain  where  car 
was,  until  a  shout  called  his  attention  to  it.  There  was  nothing  to 
obstruct  the  view  or  to  divert  his  attention. 

Healey  v.  Brooklyn  Heights  R.  R.  Co.,  18  App.  Div.  623,  45  N.  Y. 
Supp.  393:  Plaintiff  on  stoop  of  a  house  looked  towards  Bedford 
avenue  to  see  if  car  was  coming,  saw  none,  proceeded  to,  and  "walked 
easy"  along,  the  street,  and  was  struck  by  car  coming  from  Bedford 
avenue.  The  decision  was  that  it  was  necessary  for  the  plaintiff  to 
prove  that  she  did  look  after  leaving  the  stoc^  and  before  attemptii^ 
to  cross  the  track. 
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Kappus  V.  Metropolitan  Street  Ry.  Co.,  82  App.  Div.  13,  81  N.  Y. 
Supp.  442 :  Plaintiff  immediately  prior  to  the  accident,  at  the  south- 
west corner  of  Ninety-First  street  and  Second  avenue,  looked  north 
and  south,  and  saw  no  north-bound  car,  walked  slowly  east  on  the 
south  crosswalk,  before  reaching  south-bound  tracks  again  looked  and 
saw  no  cars,  did  not  look  again  until  he  stepped  upon  north-bound 
tracks,  when  he  saw  car  almost  upon  him,  and  was  struck  by  it.  It 
was  dark,  but  the  car  was  unobstructed.  One  of  plaintiff's  witnesses 
stated  that  plaintiff  looked  north  before  he  started  over  the  tracks 
and  the  car  was  ten  feet  north  of  Nineteenth  street ;  that  plaintiff  did 
not  stop  nor  look  south ;  and  that  when  he  stepped  on  track  the  car 
was  two  feet  away.  Another  of  his  witnesses  testified  that  plaintiff 
did  not  look  in  any  direction  after  leaving  the  corner,  and  that  when 
he  stepped  on  the  north-bound  track  the  car  was  close  upon  him.  It 
was  ruled  that  plaintiff's  negligence  contributed  to  his  injury. 

Lynch  v.  Third  Ave.  R.  R.  Co.,  88  App.  Div.  604,  85  N,  Y.  Supp. 
180:  In  the  daytime  plaintiff,  when  leaving  the  northeast  to  go  to  the 
northwest  corner  at  the  intersection  of  streets,  saw  ''about  a  1»ock  and 
a  half  to  two  blocks  away"  a  car  plainly  visible.  Thereafter  he  used 
no  care  and  was  struck.  Judgment  for  plaintiff  was  reversed;  Pat- 
terson, J.,  dissenting,  and  Laughlin,  J.,  concurring  in  result  on  ground 
that  verdict  was  against  the  weight  of  evidence. 

Greene  v.  Metrojpolitan  St.  Ry.  Co.,  100  App.  Div.  303,  91  N.  Y. 
Supp.  426 :  Plaintiff  at  corner  of  street  in  daytime  saw  a  rapidly  ap- 
proaching car  three-quarters  of  a  block  away;  did  not  look  again 
until  he  was  in  the  center  of  the  soutli-bound  track,  where  he  could  not 
escape  collision.  The  opinion  states  that  it  was  contributory  negli- 
gence ta  step  in  front  of  a  rapidly  approaching  car,  and  that  in  this 
view  it  was  immaterial  whether  he  looked  after  leaving  sidewalk.  I 
consider  that  his  failure  to  look  intermediate  the  curb  and  tfie  track 
was  itself  the  cause  of  his  stepping  in  front  of  the  car. 

Robinson  v.  Union  Ry.  Co.,  121  App.  Div.  558,  106  N.  Y.  Supp. 
203  (affirming  judgment  of  nonsuit):  Plaintiff,  crossing  in  the  middle 
of  block  after  dark,  saw  a  car  approaching  at  medium  speed,  60  to  80 
feet  away,  as  he  was  about  to  step  upon  an  unobstructed  track,  and 
looked  again  when  in  the  middle  of  the  track,  whence  the  jumped  back 
and  was  hit.  The  plaintiff  in  the  case  at  bar  did  not  even  look  as  he 
was  about  to  step  on  the  track.  ' 

McAuliffe  V.  New  York  City  Ry.  Co.,  122  App.  Div.  633,  107  N. 
Y.  Supp.  622:  Decedent  left  the  curb  to  cross  the  street,  had  only 
7  or  8  feet  to  go  before  reaching  the  track,  but  before  he  could  get 
across  was  hit  and  killed.  He  had  an  unobstructed  view  of  a  lighted 
car.   Contributory  negligence  prevented  recovery. 

Tully  V.  New  York  City  Ry.  Co.,  127  App.  Div.  688,  111  N.  Y. 
Supp.  919 :  A  woman  aged  68  looked  before  she  attempted  to  cross 
street,  and  saw  a  car  two  blocks  away,  and  was  struck  near  the  rail 
of  fourth  track.  The  court  held  that  a  nonsuit  should  have  been 
granted;  also  that  the  court  should  have  charged  that  the  plaintiff  was 
required  to  look  after  she  left  the  curb,  before  she  tried  to  cross  the 
track.   Laughlin,  J.,  dissented. 
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Daly  V.  New  York  City  Ry.  Co.,  132  App.  Div.  359. 116  N.  Y.  Supp. 
698 :  Plaintiff  and  wife,  on  sidewalk  on  south  side  of  Twenty-Third 
street.  New  York,  wished  to  board  west-bound  car.  Plaintiff  looked 
and  saw  west-bound  car  at  a  distance  of  75  or  100  feet  from  him, 
looked  west  and  found  way  safe  over  east-bound  tracks,  attempted  to 
cross  on  the  walk  to  the  north  side  without  looking  east  again,  and 
was  struck  on  the  west-bound  track  by  the  car  he  had  seen  to  the  west 
of  him.   Nonsuit  on  ground  of  contru>utory  negligence  was  approved. 

The  above  cases  indicate  the  general  rule.  But  conditions  presenting 
a  complication  of  dangers,  aggravated  by  unappreciated  negligence  of 
the  defendant  and  the  death  of  the  defendant,  whereby  his  evidence 
was  lost,  justified  a  holding  that  the  absence  of  evidence  of  a  second 
look  toward  the  offending  car  did  not  prevent  recovery. 

Boyce  v.  New  York  City  Ry.  Co.,  126  App.  Div.  248,  110  N.  Y. 
Supp.  393 :  The  decedent  at  luncheon  hour  attempted  to  cross  lower 
Broadway  and  was  killed  by  a  south-bound  car  going  at  a  speed  char- 
acterized as  reckless.  The  curt)  was  13  feet  from  the  first  rail  and  17 
teet  8  inches  irtmi  the  second  rail.  At  the  curb  the  decedent  looked 
both  ways.  A  car  was  approaching  on  the  south-bound  track.  The 
court  held  that  the  question  whether  he  should  have  looked  again  be- 
fore crossing  the  south-bound  track  was  properly  left  to  the  jury. 
The  court  justified  the  presumption  that  he  saw  the  north-bound  car, 
and  calculated  that  it  was  safe  to  cross  ahead  of  it,  considering  that 
he  is  presumed  not  to  have  appreciated  its  unwarranted  speed,  and  was 
occupied  also  by  the  car  approaching  from  the  opposite  direction. 

Counsel  for  the  respondent  calls  attention  to  other  cases  that  give 
him  scanty  aid. 

Lewis  V.  Erie  R.  R.  Co.,  105  App.  Div.  292,  94  N.  Y.  Supp.  765: 
Decedent,  while  driving  a  team,  was  killed  at  a  railroad  crossing. 
There  was  no  evidence  that  he  looked  and  listened.  The  court  held 
that  there  was  some  evidence  that  he  could  not  have  seen  nor  heard 
train  until  it  was  too  late.  The  verdict  for  plaintiff  was  sustained. 

Thornton  v.  Interurban  St.  R.  Co.,  128  App.  Div.  872,  113  N.  Y. 
Supp.  127 :  The  plaintiff  in  the  daytime  went  to  the  curb  of  the  street, 
and  then,  and  before  attempting  to  cross,  looked  in  both  directions  for 
a  car,  did  not  see  any  car  coming,  started  to  cross,  and  was  injured  on 
the  tracks.  The  report  does  not  show  the  distance  over  which  plaintiff 
passed  to  reach  the  tracks,  nor  her  environment,  and  the  language  sug- 
gests that  she  looked  at  the  curb  and  also  before  crossing.  Her  re- 
covery was  sustained. 

Plunkett  V.  Brooklyn  Heights  R,  R.  Co.,  129  App.  Div.  672,  114 
N.  Y.  Supp.  276:  A  woman  aged  65  years,  in  a  district  described  as 
"rural,"  at  the  curb  looked,  and  again  looked  before  getting  to  the 
track  on  which  the  car  hit  her,  but  saw  no  car.  There  was  some  evi- 
dence of  obstructed  view,  of  the  lights  of  the  car  obscured  by  the 
window  shades,  and  the  judgment  for  the  plaintiff  was  sustained.  The 
court,  Hooker,  J.,  dissenting,  refused  to  apply  the  doctrine  that  if  she 
looked  she  saw  car,  or  looked  negligently  if  she  failed  to  see  it.  The 
plaintiff  fulfilled  the  law  of  looking,  but  escaped  the  condemnation  of 
not  seeing. 
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Quinlan  v.  Richmond  Light  &  R.  Co.,  133  App.  Div.  402,  117  N.  Y. 
Supp.  641 :  A  boy  nearly  10  years  old  was  playing  ball  in  the  street. 
The  ball  bounded  across  the  street  and  he  started  to  get  it.  He  looked 
both  ways,  saw  a  car  about  215  feet  away.  Between  the  double  tracks 
he  lodced  again,  and  saw  tlie  car  44  feet  away,  increased  bis  speed 
and  cleared  trade,  but  was  struck  by  projecting  handle  of  car.  It  was 
held  tiiat  nonsuit  should  not  have  be^  granted,  even  had  the  plaintiff 
been  an  adult.  Here  is  evidence  of  looking  the  second  time. 

Duffy  V.  Intcrurban  St.  Ry.  Co.  (Sup.)  101  N.  Y.  Supp.  767  (Ap- 
pellate Term) :  The  holding  is  that  a  person  who  at  a  crossing  at- 
tempts to  go  a  distance  of  16  feet  in  front  of  a  car  approaching  from 
a  distance  of  150  feet  is  not  per  se  negligent  The  question  of  looking 
the  second  time  is  not  presented. 

Robkin  v.  Joline  (Sup.)  114  N.  Y.  Supp.  98  (Appellate  Term): 
The  opinion  states  that : 

"T&e  Jury  could  properly  find  that  when  these  pedeetrlans  left  the  curb, 
with  the  apparent  Intoktioii  of  cronlng  the  track,  car  waa  at  a  aufllcient 
distance  to  have  Justified  their  attempt,  In  rtllaDce  nptm  the  obswance  (tf  <»> 
dlnary  care  by  the  person  charged  with  Rs  controL" 

It  was  said  that  the  motorman  had  ample  opportunity  to  observe 
plaintiffs'  approach,  and  to  expect  their  presence  on  the  tiack,  and  that 
plaintiffs  were  not  per  se  negligent,  even  though  their  crossing  in- 
volved lessening  .the  speed  of  the  car,  and  that  me  <fourt  properly  re- 
fused to  charge  that  plaintiffs  were  gfuilty  of  negligence,  if  the  jury 
found  that  plaintiffs  omitted  to  look  at  approaching  car  after  leaving 
the  curb.  As  the  reported  case  gives  no  measurements  of  distance  or 
time,  nor  statement  of  the  relation  of  the  plaintiffs  to  the  car,  it  is  im- 
possible to  estimate  its  value  in  the  present  case. 

The  plaintiff's  affirmative  evidence  of  indifference  to  the  car  after 
he  started  to  cross  the  street  precludes  recovery. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered;  costs  to 
abide  the  event. 

WOODWARD,  JENKS,  and  RICH,  JJ.,  concur.  HIRSCHBERG, 
P.  J.,  concurs  in  result. 


WALTER  T.  JOLINB  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department   Janaarr  21,  lOia) 

1.  Aprai.  and  Ebbob  (I  1032*) — Habulesb  Ebrob— pBcnTDiciAX.  Brvxor. 

Unless  error  Is  so  substantial  as  to  raise  a  presumption  of  prejudice, 
It  should  be  disregarded  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Amnal  and  S^ror,  Cent  Dig.  i|  40i7- 
4051 ;  Dec  Dig.  1  1082.*] 

2.  New  Tbzal  (I  29*) — MiscoNouor  or  GouNSEZr-ABQincENT. 

The  action  was  against  a  street  railroad  company  for  Injuries,  and 
on  a  previous  trial  a  Juror  was  withdrawn  and  a  new  trial  ordered.  De- 
fendant's counsel  warned  plaintiff's  counsel  In  the  present  trial  that 
he  would  move  to  withdraw  a  Juror  If  plalntUTs  counsel  referred  to 
the  prlOT  trial  la  his  opening  atatement  FlalntlfE^i  counsel.  In  bts  open- 

*Foroth«r  csm  bm  muim  topic  a  I  wncSBB  la  Dw.  A  Am.  Dlsi.  UOT  to  data,  ft  Rep'r  lodexM 
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iDf  Statement,  stated  tbat  it  would  be  neoessarj  to  refer  to  tb»  previous 
trial.  In  whidi  a  Jnror  was  withdrawn,  because  lie  Intoided  to  Introduce, 
as  witnesses,  two  of  the  Jurors  In  t&at  case,  and  becaase  of  somethlog 
tbey  noticed  while  sitting  therein,  to  which  defendant's  comuel  objected, 
and  moved  to  withdraw  a  Juror,  and  that  the  Jury  be  Instructed  to 
dlsr^ard  the  statement  ae  to  what  occurred  on  the  former  trial,  which 
requests  were  denied.  PlalntiCPB  counsel  continued,  stating  tliat  plain- 
tiff was  not  an  educated  man,  and  could  not  now  work  as  a  waiter,  and 
had  been  a  charge  on  the  church  since  he  was  Injured,  whl<4i,  upon  ob- 
jection and  a  motion  to  withdraw  a  Juror,  the  Judge  stated  was  Impn^er, 

}iut  that  he  did  not  think  It  wonld  affect  the  Jury,  and  instmcted  the 
ury  to  disregard  the  remarks  of  plaintiff's  counsel  as  to  the  former  trial 
and  what  he  Intended  to  prove  by  Jurors  therein.  On  cross-examination 
of  one  of  defendant's  witnesses,  plaintiff  asked  whether  the  witness 
remembered  that  an  officer,  who  did  not  testify  in  the  present  trial,  tes- 
tlfled  for  defendant  at  the  last  trial,  and  as  to  his  testimony  abont 
plaintiff  getting  off  the  car  while  It  was  moving,  all  of  which  testimony 
defendant  objected  to,  and  moved  to  strike  it,  which  motion  was  refused ; 
but  the  court  Instructed  that  defendant's  refusal  to  call  the  officer  and 
other  witnesses  in  the  present  trial  should  not  be  prejudicially  con- 
sidered. In  summing  up,  idaintlff*s  counsel  asked  why  the  ofltea  was 
not  called,  and  stated  that  he  was  not  called  because  he  teetlfied  fyror- 
ably  to  defendant  before  and  could  not  stand  the  probe  of  cross-ex- 
amination, whereupon,  on  objection,  the  court  stated  that  plaintiff  could 
not  comment  on  defendant's  failure  to  put  on  6n<±  witness.  Held,  tbat 
a  verdict  for  plaintiff  would  he  set  aside. 

[Ed.  Note. — For  other  cases,  see  New  Trial,  Catt  Dig.  SS  43,  41; 
Dec.  Dig.  I  29.^] 

8.  Evidence  d  675*) — ^Testihont  at  Fosueb  Tbial. 

In  an  action  against  a  street  railroad  company  for  injuries,  qnestloos 
to  defendant's  witness  on  crosB-examlnatlon  as  to  what  another  witness 
for  defendant,  who  did  not  testify  In  the  present  trial,  ttstlfled  to  In  the 
last  trial  of  the  case,  were  Improper  and  prejudicial. 

[Ed.  Note.— For  other  cases,  see  EMdenoe,  Gent  Dis>  fl  2407-2106; 
Dec.  Dig.  {  575.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  James  E.  Walter  against  Adrian  H.  Joline  and  another, 
as  receivers  of  the  Metropolitan  Street  Railway  Company.  Fr<Hn  a 
judgment  for  plaintiff,  and  an  order  denying  a  motion  for  a  new  trial, 
defendants  appeal.  Reversed,  and  new  trial  ordered. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHUN,  CLARKE. 
SCOTT,  and  MILLER,  JJ. 

Masten  &  Nichols  (Bayard  H.  Ames,  of  counsel,  and  John  M<»it- 
gomery,  on  the  brief),  for  appellants. 
I.  Henry  Harris,  for  respondent. 

CLARKE,  J.  Plaintiff  was  a  passenger  on  a  Broadway  car.  He 
alleged  that  he  had  been  thrown  from  said  car  and  received  die  in- 
juries complained  of  by  reason  of  the  premature  and  n^l^^t  starting 
thereof  as  he  was  alighting  therefrom.  A  question  of  fact  was  pre- 
sented for  the  jury,  which  was  resolved  in  favor  of  the  plaintiff.  The 
Court  of  Appeals,  in  Post  v.  Brooklyn  Heights  Railroad  Co.,  195  N. 
Y.  63,  87  N.  E.  771,  has  said : 

"There  are  errors  In  this  record,  but  we  find  nothing  callb^  for  reversal, 
when  the  drcumstances  under  which  the  erroneous  mllngs  were  made  and 

*For  other  caset  lea  Huna  topic  *  I  xncsaB  In  Dee.  *  Am.  Dlgi.  19Q7  to  date,  *  Rep*r  Xatfetaa 
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their  probable  effect  on  the  result  are  taken  Into  account  Under  our  eys- 
tem  of  appeals,  every  error  does  not  require  a  new  trial,  for  the  vast  Ju- 
dlclal  work  of  the  state  could  not  be  done  on  that  basis.  Unless  the  error 
Is  so  substantial  as  to  raise  a  presnmptlon  of  prejudice,  It  should  be  disre- 
garded, for  undue  delay  is  a  denial  of  justice." 

Mindful  of  the  salutary  rule  thus  enunciated,  we  would  not  interfere 
with  this  verdict,  were  it  not  for  the  fact  that  die  record  discloses  such 
misconduct  on  the  part  of  plaintiff's  attorney  as  clearly  requires  the 
granting  of  a  new  trial  in  the  interests  of  justice.  It  appears  that  upon 
a  previous  trial  of  this  case,  had  about  two  weeks  prior  thereto,  a  juror 
had  been  withdrawn  and  a  new  trial  ordered.  Immediately  after  the 
jury  had  been  impaneled  in  the  case  at  bar,  counsel  for  the  defend- 
ants said: 

"I  ask  that  the  opening  of  plaintiffs  counsel  be  taken  Vown  and  I  warn 
him  now  that  If  he  states  anrthing  aDont  anjr  former  trial  I  shall  move  for 
the  withdrawal  of  a  Juror." 

Plaintiff's  counsel  stated  upon  the  opening: 

"The  case  Itself  gentleinen,  has  bad  rather  a  checkered  career,  as  will  ap- 
pear from  the  testimony  which  I  will  bring  out  This  case  was  tried  before, 
with  no  result,  and  a  juror  was  withdrawn.  It  becomes  necessary  for  me 
to  state  this  to  you  at  the  outset,  because  I  shall  put  upon  the  stand  two 
of  the  Jurors  who  sat  In  that  box,  and  because  of  something  that  they  no- 
ticed, while  Jurors,  on  the  outside  of  the  cas^" 

Whereupon  defendants'  counsel  moved  for  the  withdrawal  of  a 
juror,  which  was  denied.  He  then  asked  that  the  court  "now  direct 
the  jury  that  they  shall  absolutely  disregard  the  statement  of  counsel 
as  to  whatever  occurred  upon  a  previous  trial,"  which  the  court  denied. 
Further  in  his  opening  plaintiff's  counsel  said: 

"He  can't  work  as  a  waiter;  be  is  not  an  educated  man,  and  he  can 
find  no  employment  as  a  waiter;  in  fact,  he  has  been  a  charge  upon  the 

church,  and  hasn't  been  able  to  work." 

This  was  objected  to.   The  court  stated: 
"That  la  very  Improper." 

Defendant  excepted,  and  moved  to  withdraw  a  juror.  The  court 
said: 

"I  do  not  think  that  will  affect  the  Jury ;  but  counsel  for  defendants  tells 
me  that  the  Jurors  whom  he  proposes  to  call  will  give  testimony  with  reference 
to  a  witness  <hi  the  former  trial  who  is  to  be  discredited  thereby,  aud  he  says 
he  Is  not  going  to  call  that  witness  because  the  Improper  suggestion  of  which 
you  complain  was  made  to  the  plaintiff.  •  •  •  After  conferring  with 
counsel,  I  desire  to  Instruct  you  that  yon  are  to  pay  no  attention  whatever 
to  the  opening  remarks  of  the  plaintiff's  attorney  as  to  what  be  intended 
to  prore  by  any  Jurors  on  a  former  trial,  and  you  will  disregard  any  remarks 
about  a  former  trial." 

In  the  cross-examination  of  the  conductor,  who  was  a  witness  for 
the  defendants,  the  following  occurred: 

"By  PlaintlfTs  Cotmsel:  Q.  Do  yon  remember  on  the  last  trial  of  an  officer 
by  the  name  of  Meyers  testifying?  {Objected  to  as  Incoo^ent  Irrelevant, 
Immaterial,  and  not  proper  cross-examination.  Objection  orermled.  Ex- 
cepticnt.)  Q.  A  man  by  the  name  of  Meym  was  on  the  stand,  wasn't  he; 
a  jKkUoe  ciSceci  A.  Tes^  sir.   Q.  And  be  testified  for  the  defendant  didn't 


Digitized  by  Google 


1028  120  NBW  YORK  SUPPLBMBNT.  (Sup.  Ct 

he?  (Same  objection.  Objection  overruled.  Exception.)  A.  Yes,  sir.  I 
don't  think  he  Is  in  the  courtroom.  *  *  *  I  was  here  In  the  courtroom 
when  Meyers  was  cross-ezaoilned.  Q.  Do  7on  recall  Meyers  testlfyiog,  on 
the  direct  examination  by  Mr.  Cole,  that  the  plaintiff  got  off  the  car  while 
the  car  was  morlng,  and  that  he  saw  him  getting  tOt  and  ran  tn  him?  A. 
I  can*t  temember  what  Meyers  said  at  all.  (^me  objection.  Objection 
overruled.  Exception.)  Q.  Do  yon  remember  Mr.  Cole  asking  Mr.  Meyers, 
the  police  officer,  whether  or  not  he  tuid  made  a  note  in  a  notebook  of 
bow  the  accident  happened,  for  the  purpose  of  making  a  report  to  the  sta- 
tion house?   (Same  objection.   Objection  overruled.   Exception.)   A.  Yes,  sir. 

"Defendants'  Counsel:  Do  I  need  to  take  any  further  objections  to  this  line? 

"The  Court:  No. 

"Defendants'  Counsel:  I  have  one  exceptl<Hi  to  all  this  line  of  testtmony. 
•The  Court:  Yes." 

And  thereafter  there  were  two  pages  in  the  printed  record  of  exam- 
ination of  this  wi!ness  concerning  the  testimony  of  Meyers  given  upon 
the  former  trial,  a  witness  who  was  not  produced  upon  this  trial. 

We  know  of  no  theory  under  which  such  testimony  could  be  held 
relevant.  Its  admission  was  improper,  objectionable,  and  prejudicial. 
At  the  close  of  the  case  counsel  for  the  defendants  moved  to  strike 
out  all  the  testimony  brought  out  from  the  conductor  on  cross-exam- 
ination as  to  what  took  plara  on  tht  previous  trial,  and,  the  motion 
being  denied,  excepted.  Counsel  further  asked  the  court  to  instruct 
the  jury  that: 

'TTbe  failure  of  the  defendants  to  call  any  witnesses  cannot  be  cmstnwd 
by  them  In  any  manner  vrtiatBoevw. 
"The  Gonrt:  You  mean  these  witnesses,  Mr.  and  Mrs.  Beterman  and  Mr. 

Meyers? 
"Defendants*  Counsel:  Yes. 

"The  Court:  I  do  so  say  to  you,  gentlemeOt  that  the  failure  of  the  railroad 
company  to  call  tbe  wltneves  named  Is  not  to  be  considered  by  you  In  their 
prejudice." 

During  the  summing  up,  counsel  for  the  plaintiff  said: 

**Why  isn't  the  officer  in  court?  He  Isn't  called  because  he  testified  ftvor 
ably  to  the  defendants,  and  because  he  is  a  good,  nice  witness,  and  because 
he  could  not  stand  the  iHube  of  cross-examination.  Why  do  you  snppose  Mr. 
and  Mrs.  Beterman  are  not  In  court? 

"Counsel  for  Defendants:  I  object  to  this,  and  move  to  withdraw  a  Joror. 

"The  Court:  I  thought  you  understood  my  ruling  on  that 

"Plalntltrs  Counsel:  I  didn't  understand  that  your  honor  rules  that  I 
couldn't  comment  on  it 

"The  Court:  I  did.  I  made  it  yevj  yiedn  to  yon  that  I  would  charge  the 
Jury  that  the  absence  of  these  witnesses  should  not  be  deemed  ^^odidal 
to  the  defendants. 

"Counsel  for  Halntiff:  Cant  I  comment  on  that!  They  baven't  ben 
called. 

"The  Court:  N<^  sir ;  not  under  my  ruling. 

"Counsel  for  PlalnUfl:  I  did  not  ondOTStand  your  honor  to  nde  as  strong 
as  that. 
"The  Court:  I  da" 

It  thus  appears  that  from  the  very  commencement  of  the  trial  to 
the  close  thereof  the  attorney  for  the  plaintiff  persistently  injected  into 
the  case  prejuAcial  allusions  to  occurrences  upon  the  former  trial,  and, 
by  improper  questions,  testimony  affecting  a  witness  upon  that  former 
trial  not  produced  upon  this  trial.  The  purpose  of  such  conduct  was 
obviously  intended  to  affect  the  jury — to  persuade  them  that  the  plain- 
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tiff  ought  to  Have  a  verdict  on  this  trial  because  of  what  had  occurred 
on  a  former  trial.  It  was  deliberately  calculated  to  arouse  hostility 
towards  the  defendants  and  obtain  a  verdict  based  on  prejudice,  instead 
of  reason.  However  good  a  litigant's  cause  of  action  may  be,  a  ver- 
dict recovered  under  such  circumstances  ought  not  to  stand..  Courts 
of  justice  exist  for  the  purpose  of  securing  a  fair  determination  of 
controversies.  The  judgment  appealed  from  lacks  that  fiindamental 
essential. 

The  judgment  and  order  appealed  from  should  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  the  appellants  to  abide  the  event  All 
concur. 


WUBSTEOt  et  al.  T.  OITT  OF  NEW  TORK  et  al> 
(Snpreme  Caatt,  An)tilate  Division,  Second  Department  January  26^  1910.) 
On  reargument.  Affirmed. 

For  opinion  below,  see  115  N.  Y.  Supp.  192.  See,  also,  118  N.  Y. 
Supp.  1151. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  JENKS, 
THOMAS,  and  RICH,  JJ. 

Nathaniel  A.  Elsberg  (Chase  Mellen  and  Francis  Woodbridge,  on 
the  brief),  for  appellants. 

Terence  Farley  (Theodore  Connoly  and  Louis  H.  Hahlo,  on  the 
brief),  for  respondents. 

PER  CURIAM.  Order  affirmed  on  reargument,  with  $10  costs  and 
disbursements,  on  the  opinion  of  Mr.  Justice  Blackmar  at  Special 
Term,  116  N.  Y.  Supp.  192. 

WOODWARD,  J.  (dissenting).  The  plaintiffs,  as  resident  tax- 
payers, bring  this  action  to  restrain  the  city  of  New  York  from  discon- 
tinuing five  East  River  ferries.  A  temporary  injunction  was  granted, 
and  on  a  motion  to  continue  the  injunction  pendente  lite  the  court 
denied  the  motion  and  dissolved  the  temporary  injunction.  From  this 
order  the  plaintiffs  appeal  to  this  court,  and  the  broad  question  to  be 
determined  upon  this  appeal  is  the  right  o£  these  plaintiffs  to  maintain 
the  action ;  for,  if  the  action  is  maintainable,  it  is  not  to  be  doubted 
that  it  is  their  right  to  have  the  ferries  kept  in  operation  pending  the 
trial. 

The  city  of  New  York,  under  its  ancient  charters,  ratified  and  con- 
nrmed  by  constitutional  provisions,  was  granted  certain  rights  in  the 
ferries  which  were  or  might  be  established  in  and  around  Manhattan 
Island,  and  it  is  not  seriously  (juestioned  that,  whatever  these  rights 
were,  they  still  exist.  The  plaintiffs,  as  taxpayers,  under  the  provi- 
sions of  diapter  301  of  the  Laws  of  1892,  urge  upon  this  appeal  that 
they  are  entitled  to  maintain  this  action  to  "prevent  an^  illegal  official 
act  on  the  part  of  any  such  officers,  agents,  commissioners  or  other 
persons,  or  to  prevent  waste  or  injury  to,  or  to  restore  and  make 
good,  any  property,  funds  or  estate  of  such  county,  town,  village  or 
municipal  coriK)ration"  (section  1,  c.  301,  Laws  of  1892),  and  if  these 


Digitized  by  Google 


1030 


120  NEW  YORK  BVFPLBMBNT. 


(Sup.  Cl 


ferries  are  the  property  of  the  city  of  New  York  we  see  no  reason 
for  disagfreeing  with  this  contention.  The  language  of  the  statute  is 
broad.  It  is  a  remedial  statute,  entitled  to  liberal  construction  for  the 
purposes  of  its  enactment,  and  if  the  defendant  has  parted  with,  or 
attempted  to  part  with,  any  right  or  interest  in  such  ferries  by  aban- 
donment or  otherwise,  it  is  the  province  of  the  act  to  permit  an  ac- 
tion to  "prevent  any  illegal  crflicial  act  *  *  *  or  to  prevent  waste 
or  injury  to,  or  to  restore  amd  make  good,  any  property,  funds  or  es- 
tate," etc. 

Clearly  there  is  an  injury  to'  these  ferries  if  they  are  discontinued : 
there  is  a  waste  of  property,  in  contemplation  of  law,  if  it  is  abandoned 
and  permitted  to  deteriorate ;  and  the  provision  of  the  statute  that  the 
taxpayer  is  entitled  to  compel  the  defendant  to  "restore  and  make 
good  any  property,"  etc.,  indicates  that  it  was  the  purpose  of  the  Leg- 
islature to  enable  a  ta^ayer  to  maintain  an  action  to  preserve  the 
rights  of  the  municipality  in  any  of  its  property,  even  thot^h  the  pres- 
ervation of  such  rights  should  involve  the  municipality  in  expense.  No 
one  would  seriously  urge  that  the  city  of  New  York  could  abandon  its 
municipal  buildings,  though  it  costs  hundreds  of  thousands  of  dollars 
annually  to  maintain  them,  and  if  it  should  be  suggested  that  the  city 
of  New  York  could  abandon  its  subways  simply  because  its  lessee  re- 
fused to  renew  its  leases,  and  because  it  might  not  be  profitable  to  the 
municipality  to  operate  them,  we  fancy  there  would  be  no  trouble  in 
permitting  a  taxpayer  to  maintain  an  acti<m  to  preserve  the  subways 
and  to  compel  their  operation,  even  at  a  loss  in  the  operating  account. 
We  are  equally  persuaded  that,  if  the  city  of  New  York  should  attempt 
to  diiscontinue  any  of  its  streets  or  highways  the  title  of  which  is  in 
the  municipality,  this  court  would  not  hesitatt  *o  sanction  an  action  by 
a  taxpayer  to  prevent  such  waste  of  the  prop*,  -ty  of  the  municipality, 
and  the  mere  fact  that  the  temporary  injunction  operated  to  compel 
the  municipality  to  act  would  not  be  considered  as  a  fatal  objection  to 
such  relief. 

While  the  ancient  charters  of  tiie  city  of  New  York  all  refer  to 
ferries,  it  does  not  appear  to  be  necessary  to  go  back  farther  than 

the  Montgomery  charter  of  1730,  which  recites,  ratifies,  and  confirms 
the  previous  charters,  for  a  complete  view  of  the  relations  of  the  city 
of  New  York  to  the  ferries  in  question,  and  it  is  interesting  and  in- 
structive to  know  that  the  same  clause  of  the  charter  which  provides 
broadly  for  the  ferry  franchise  in  a  like  manner  provides  for  the 
streets,  highways,  alleys,  etc.,  which  our  courts  have  long  maintained 
are  held  in  trust  for  the  public.  People  v.  Kerr,  27  N.  Y.  188 ;  Matter 
of  N.  Y.  C.  &  H.  R.  R.  Co.,  77  N.  Y.  248,  257.  We  quote  from  the 
Mon^mery  charter  (2  Colonial  Laws  of  New  York,  p.  613)  as 
follows : 

"And  we  do  furtber  tor  m  onr  Helm  and  Saccessora  give  grant  and  cooflrm 
□Dto  the  Mayor  Aldermw  and  Oommonalty  of  tlie  Said  Ottf  of  New  Tork  and 
tbelr  Sacceasors  forever  that  the  Common  OonncUl  of  the  Said  GUty  for  the 
time  t>elng  or  the  Major  part  of  tbem  <bnt  no  other  person  or  persons  whom- 
soever without  the  Consent  grant  or  Lycense  of  the  Said  Common  Conncill  of 
the  Said  01^  for  the  time  being  or  the  major  pert  of  them)  from  time  to  time 
and  at  all  times  hereaftra  shall  and  may  have  the  8oIb  full  and  whole  power 
and  Ant&ority  of  Setltng  appointing  Establishing  Ordering  and  directing  and 
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Shall  and  may  Settle  appoint  Establish  Order  and  direct  Such  and  So  many 
ttmrjn  round  ManliattanB  Island  alias  New  York  Island  for  tbe  carrying  and 
transporting  people  Horses  Cattle  Ooods  and  Chattells  from  the  Said  Island 
of  Itfanhattans  to  Nassau  Island  and  from  thence  back  to  Manhattans  and  also 
from  the  Said  Island  Manhattans  to  any  of  the  0[^)OBite  Shorea  all  round  the 
Same  Island  In  Such  and  So  many  places  as  the  Said  Common  Ooundll  or  the 
major  part  of  them  Shall  think  fflt  who  have  hereby  likewise  full  power  to 
liOtt  Sett  or  otherwise  dlqwrn  of  all  or  any  <tf  such  fferys  to  any  person  or 
persons  whomsoerer  and  tbe  rents  Issues  profflts  fferrlages  CFees  and  other  ad- 
vantages arising  and  accrewlng  from  all  and  every  Such  fferrys  we  do  hereby 
ffully  and  tTreely  for  us  our  Heirs  and  Successors  give  and  grant  unto  the 
Mayor  Aldermen  and  Commonalty  of  the  City  of  New  York  aforesaid  and  to 
their  Successors  fforever  to  have  take  hold  and  enjoy  the  Same  to  their  own 
use  without  being  accountable  to  us  our  Heirs  or  Successors  for  the  Same  or 
any  part  thereof  And  we  do  ffnrther  for  us  our  Heirs  and  Successors  give 
grant  ratify  and  C<mflrm  unto  the  Said  Mayor  Aldermen  and  Commonalty  of 
tiie  CUj  of  New  York  and  ttaelr  Snconson  forever  that  the  Common  Coanclll 
of  tbe  Said  City  for^he  time  being  or  the  major  part  of  them  have  and  from 
time  to  time  and  at  all  times  hereafter  forever  Shall  have  fall  power  Lycense 
and  Antfiority  not  Only  to  Establish  ai^int  Order  and  direct  the  making  and 
laying  out  of  aU  other  Streets  Lanes  Alleys  high  ways  watercourses  and  bridg- 
es not  already  made  or  laid  out  but  also  the  altering  amending  and  repairing 
all  Such  Streets  Lanes  Alleys  highways  water  courses  and  bridges  heretofore 
made  or  laid  out  or  hereafter  to  be  made  or  laid  out  In  and  throughout  the 
Said  City  of  New  York  and  the  Island  of  Manhattans  In  such  manner  as  the 
Said  Common  Connclll  for  the  time  being  or  the  major  part  of  them  Shall 
think  or  Judge  to  be  necessary  and  Convenient  for  all  Inhabitants  and  Trav- 
ellers therft" 

That  is,  the  mayor,  aldermen,  and  commonalty  of  the  city  of  New 
York  were  not  only  vested  with  all  of  the  rights  in  the  ferries,  but 
they  were  given  "full  power  Lycense  and  Authority  not  Only  to  Es- 
tablish appoint  Ordler  and  direct  the  making  and  laying  out  of  all 
other  Streets  I^anes  Alleys,"  etc.,  but  to  amend,  alter,  and  repair  the 
same,  so  that  it  is  entirely  clear  that  the  city  of  New  York  was  given 
these  feriy  rights  in  connection  with  its  rights  in  respect  to  the  nigh- 
way  system  of  Manhattan  Island.  They  constituted  a  part  of  all 
other  streets,  lanes,"  etc.,  and  the  court  m  Matter  of  N.  Y.  C.  &  H. 
R.  R.  Co.,  supra,  77  N.  Y.  257,  says  that  "the  piers  at  the  ends  of  the 
streets  and  avenues  are  mere  extensions  of  the  same,  the  title  to  which 
is  vested  in  the  corporation  for  the  benefit  of  the  public,"  recognizing 
the  relation  of  these  adjuncts  of  a  ferry  as  a  part  of  the  highway 
system.  It  was  likewise  said  by  the  court  in  Radway  v.  Briggs,  37  N. 
Y.  356,  258,  that  the  city  of  New  York,  being  authorized  to  collect 
wharf^e,  was  charged  with  the  correlative  duty  of  keeping  the  wluirf 
in  repair,  this  being  a  public  pier  or  part  of  the  highway;  and  in 
Charles  River  Bridge  y.  Warren  Bridge,  11  Pet.  480,  639,  9  U  Ed. 
773,  the  court,  in  speaking  of  bridge  and  ferry  franchises,  says : 

"Such  grants  are  made  for  the  public  accommodation ^  and  pontage  and 
passage  are  authorized  to  be  levied  upon  travelers,  which  can  only  be  by  pub- 
lic authority;  and,  in  return,  the  proprietors  are  bound  to  keep  up  all  suita- 
ble accommodations  for  travders,  under  the  penalty  of  indictment  for  their 
n^lecL  The  tolls  are  deemed  an  equivalent  for  the  burden,  and  are  deemed 
exclnslve,  because  th^  might  not  otherwise  afford  any  Just  Indemnity." 

This  is  the  common  law  on  this  subject,  and  that  the  city  of  New 
York  was  regarded  as  the  proprietor,  charged  with  the  common-law 
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dutsr,  is  manifest  from  the  recital  in  chapter  593  of  the  Laws  of  1732 
(2  Colonial  Laws  of  New  York,  p.  807)  that : 

"Wliereaa  the  Rates  and  Prices  of  the  Ferriage  for  Hen,  HorseB,  Cattle, 
Grain  and  all  Other  Oooda  Tranaported  Over  the  Ferry  between  the  City  of 
New  Tork  and  the  Island  of  Nassau  were  heretofore  Regulated  by  the  Mayor, 
Aldermen  and  Commonality  of  tho  aald  City  to  whom  that  Ferry  Belongs,"  etc. 

These  ferries  belonging  to  the  city  of  New  York,  and  the  defendant 
being  now  engaged  in  operating  a  portion  of  them,  accepting  tolls  for 
the  service,  and  such  ferries  constituting  a  part  of  the  system  of  hig^h- 
ways  of  the  city  of  New  York  as  now  constituted,  it  would  seem  to 
be  its  duly  to  continue  the  operation  of  all  of  them,  unless  expressly 
authorized  to  disomtinue  the  same  by  the  legislative  power  of  the 
state.  There  is  no  more  reason  for  discontinuii^  a  ferry,  which  is 
but  tiie  continuation  of  a  highwa;}r,  than  there  is  for  discontinuing  a 
street  or  alley,  the  fee  of  which  is  vested  in  the  city  of  New  York, 
and  held  by  it  in  trust  for  the  public  use,  and  if  the  public  officials, 
charged  with  the  duty  of  maintaining  these  ferries,  attempt  to  discon- 
tinue them,  it  constitutes  an  illegal  official  act,  and  it  is  within  the 
power  of  this  court,  at  the  suit  of  a  taxpayer,  to  restrain  them  from 
discontinuing  such*  ferries,  even  though  such  restraining  order  com- 
pels them  to  take  some  affirmative  action.  To  enjoin  a  public  official 
from  violating  his  du^  is  <me  of  the  purposes  of  the  act  of  1892  above 
quoted.  Mandamus  does  not  appear  to  be  the  proper  remedy,  for  the 
reason  that  under  the  statute  the  city  of  New  York  may  lease  or 
operate  the  ferry,  and  it  is  not  the  province  of  a  writ  of  mandamus 
to  determine  how  a  duty,  resting  in  discretion,  is  to  be  performed. 
Proceeding  in  equity,  at  the  suit  of  a  taxpayer,  the  court  may  properly 
enjoin  the  public  officials  from  ill^al  official  acts,  or  it  may  prevent 
waste  or  injury  to,"  or  it  may  compel  the  restoration  or  tiie  making 
good,  "any  property,  funds  or  estate"  of  the  city. 

The  order  appealed  from  should  be  reversed,  and  the  injunctioii 
should  be  continued  during  the  pendency  of  the]  action. 


McLAIN  T.  BIBD  et  bL 
(Supreme  Conrt.  Special  Term,  New  Tork  Goan^.  January  28.  19ia) 

1.  ADVKBSE  F08SB8SI01I  Q  88*)— PAtUBHT  OF  TAXES— BmCT  AB  Aot  OF  OWIT- 
ZBSHIP. 

Paymoit  of  taxea  by  a  tax  lessee  In  ponesrim  1b  not  eoncfinlTe  evt 
dence  of  a  dalm  of  title,  bat  it  may  be  considered  with  othw  erldence 
bearing  on  the  dalm  of  title. 

(Ed.  Note.— For  other  cases.  Bee  Advttae  FoBseBBimi,  Cent  Die-  I 
509;  Dec.  Dig.  |  fi&*] 

2l  Aotxbbs  PosBiasion  12*) — ^Neobbbitt  or  Cz.aiu  of  TrrLS. 

To  base  a  title  on  adverse  posBesslon,  the  posaeasion  must  be  ondo- 
a  claim  of  title  In  fee. 

[Ed.  Note.— For  other  cases,  see  AdvwBe  FossessloD.  Gent.  Dig.  i|  65, 
66,  387-S93;  Dec.  Dig.  I  12.*] 

*For  otbcr  cases  sm  same  topic  A  i  Mouaaa  la  Dm.  A  Am.  Digs.  1W7  to  datt^  A  R^*r  lodaxas 
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8.  Adtkbse  PossEBsioif  (I  79*)  —  HoBTiLX  Chabaoibs  cm  Poasnuov  —  POB- 
■EB8I0N  Undeb.  Tax  Leasb. 

The  statDto  of  llmltaUomi  vUl  not  mn  acalint  the  revendoner  or  Us 
helni  wbUe  there  1>  a  ralid  tax  leaee  ontttuidliig. 

[Ed.  Note^For  otha  caao,  tee  AdTeree  PoesaeKm,  Cent  Dig;  |  461 ; 
Dec.  Dig.  I  T8.«] 

4.  ABVBB8K  PMaEBSzoir  (i  ^*)— BmHiiiire  or  Annow  Foeeinioii  —  Pop- 

SESSION  UltDBB  TAX  ZiBABB. 

A  tax  lessee  may  originate  adverse  possession  during  the  running  of 
his  lease,  but  such  possession  will  not  rlpm  into  a  title  nntU  20  years 
after  tbe  end  of  the  term  of  the  lease; 

[Ed.  Note.— For  other  cases,  see  Adverse  Possession,  Cent  IHg.  1  210; 
Dec.  Dig.  I  42*} 

&  JUDOUBNT  (Jt  877*)— PaTHBUT— BVIDEKCE. 

Paymeot  of  a  Judgment  witbln  tbe  time  allowed  for  redemption  from 
execution  sale  Is  not  proved  by  an  entry  on  the  register  of  the  attorney 
fOr  the  judgment  creditor,  showing  the  month,  but  not  the  year.  In  which 
the  case  was  settled. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent  Dig.  H  1046^  1047; 
Dee.  Dig.  S  877.*] 

&  Estoppel  (|  68*}— Olau  in  Judicial  Pboceidinos. 

A  reversioner  cannot  <^IIenge  the  validity  of  a  tax  lease  after  rely- 
ing on  It  to  avoid  the  mnning  of  the  statute  ot  limitations  against  him. 
[Ed.  Notar— Fw  other  casss,  see  Bstoppel,  Cut  Dig.  {  165;  Dec.  Dig. 

i  68.*] 

Action  for  a  partition  by  Mary  A.  McLain  against  Ada  Bird  and 
others.  Judgment  for  plaintiff. 

G.  A.  Moses,  for  plainti£F. 
Arthur  H.  Wadick,  for  defendant  Ada  Bird. 
Charles  W.  Sinnot.  for  defendant  Elizabeth  Diller. 
Merrill  £.  Gates,  Jr.  (James  A.  Hughes,  of  counsel),  for  defendants 
Robert  E.  Johnston  and  Elizabeth  Johnston  Hay. 

Wm.  J.  Lippman,  for  defendant  Sarah  Emma  Lindsay. 

GIEGERICH,  J.  This  is  an  action  for  the  partition  and  sale  of  an 
unimproved  parcel  of  land,  situated  in  the  borough  of  the  Bronx,  City 
of  New  York,  and  known  as  lot  No.  335  on  a  certain  map  of  the  village 
of  Wakefield,  made  in  1854  by  one  Henry  B.  Miller,  and  filed  in  the 
office  of  the  register  of  the  county  of  New  York.  There  are  tiiree  sets 
of  claimants  who  assert  title  to  the  property.  The  plaintiff  and  the  de- 
fendants Bird  and  Lindsay  claim  as  the  heirs  at  law  of  one  George  W. 
Morton,  by  virtue  of  a  sheriff's  deed  to  him  on  execution  and  sale  made 
and  recorded  September  8,  1870.  The  defendants  Robert  E.  Johnston 
and  Elizabeth  Johnston  Hay  claim  as  the  heirs  at  law  of  John  H.  John- 
ston, M.  D..  in  whom  the  title  was  in  1868.  The  sheriff's  sale  under 
which  the  Morton  heirs  claim  was  based  upon  a  judgment  against  tl^s 
Dr.  Johnston.  This  deed  the  defendants  Robert  £.  Johnston  and  Eliza- 
beth Johnston  Hay  claim  to  be  void  for  reasons  which  will  be  stated 
later.  The  tiiird  claimant,  the  defendant  Elizabeth  Diller,  seeks  to  prove 
a  title  by  adverse  possession  of  herself  and  her  grantor  since  1881. 

As  this  action  was  not  brought  until  1906,  this  last  claim,  if  support- 
ed by  the  evidence,  would  dispose  of  the  whde  controversy.   It  will 

•For  otIi«r  cmm  mo  Mnw  topis  ft  |  mnoas  In  Dae.  *  Am.  Diss.  1907  to  dais,  A  Itopt  Xndnw 
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therefore  be  considered  first.  To  prove  adverse  possession  Mrs.  IHl- 
ler  relies  upon  the  testimony  of  her  grantor,  one  Alfred  Newton  Oak- 
ley, who  in  1881  acquired  tme  to  some  land  adjoining  that  in  suit,  which 
was  at  that  time  a  "ccmimons,"  so  called,  not  cultivated,  nor  even  fenced 
in,  by  any  one.  Mr.  Oakley's  testimony  fails  to  show  any  act  on  his 
part  that  can  be  construed  as  an  assertion  of  title  prior  to  1883,  or  in 
fact  any  act  of  dominion  or  use  of  the  land  of  any  character.  In  that 
year  he  inclosed  the  land  with  a  fence  and  started  to  cultivate  it;  but 
I  am  convinced  that  his  occupation  from  that  time  until  1901,  when  he 
conveyed  it  to  the  defendant  Mrs.  Diller,  was  not  under  a  claim  to  the 
title  in  fee,  but  was  based  upon  some  tax  leases  which  in  1882  he  pur- 
chased from  the  town  of  Eastchester,  in  the  county  of  Westchester,  N. 
Y.  His  inquiring  both  before  and  after  he  bought  the  tax  leases  as  to 
who  the  owner  was,  and  his  refusal  to  give  anything  but  a  quitclaim 
deed  to  Mrs.  Diller,  indicate  that  he  never  made  a  claim  of  title  in  fee. 
No  proof  was  offered  that  he  made  any  open  assertion  of  title.  His  in- 
closure  and  cultivation  after  he  bought  the  tax  lease  was,  of  course, 
perfectly  within  his  rights  thereunder.  The  fact  that  he  paid  taxes  for 
a  number  of  years  on  this  property  is,  it  is  true,  competent  evidence  on 
the  question  as  to  what  his  claim  of  title  was.  Wiechers  v.  McCormick, 
122  App.  Div.  860,  865,  107  N.  Y.  Supp.  835.  But  that  is  all  it  is.  It 
is  by  no  means  conclusive.  It  is  merely  to  be  taken  into  consideration, 
together  with  the  other  evidence  bearing  upon  the  claim  of  title.  Its 
force  in  this  case  is  very  much  weakened  by  the  fact  that  it  was  neces- 
sary for  Oakley  to  pay  such  taxes  to  preserve  his  possession  under  tax 
leases  which  he  owned.  In  order  to  base  a  title  upon  adverse  possession 
the  possession  must  be  under  a  claim  of  title  in  fee.  Bedell  v.  Shaw, 
59  N.  Y.  46.  . 

Neither  will  the  statute  of  limitations  run  against  the  reversioner  or 
his  heirs  while  there  is  a  valid  tax  lease  outstanding,  for  the  reascm  that 
they  are  not  entitled  to  possession  during  such  period.  Sands  v. 
Hughes,  53  N.  Y.  287,  294.  Therefore,  since  the  possession  of  Oaldey 
was  under  tax  leases,  and  not  under  a  claim  of  title  in  fee,  it  was  not 
such  an  adverse  possession  as  could  ripen  into  title,  nor  was  it  a  bar  to 
this  action.  By  this  I  do  not  mean  to  say  that  a  tax  lessee  cannot  orig- 
inate adverse  possessicm  during  the  running  of  his  lease.  He  may  do 
so,  but  the  adverse  possession  thus  originated  would  not  ripen  into  a 
title  until  20  years  after  the  end  of  the  term  of  the  lease.  Sands  v. 
Hughes,  supra,  at  page  294.  Manifestly,  if  any  adverse  possession  was 
ever  instituted  during  the  tax  lease  here,  it  was  not  until  1901,  when 
the  property  was  conveyed  to  the  defendant  Diller  and  she  went  into 
possession,  which  date  would  not  bar  this  action. 

The  defendants  Robert  E.  Johnston  and  Elizabeth  Johnston  Hay 
claim  that  the  sheriff's  deed  to  Morton  in  1870  is  void  and  of  no 
effect,  because  either  between  the  date  of  the  sale  under  execution  and 
the  giving  of  such  deed,  or  within  the  time  allowed  for  redemption,  his 
ancestor,  Dr.  Johnston,  against  whom  the  execution  was  issued,  paid 
the  judgment.  It  was  not  proved  that  the  payment  was  made  within  ei- 
ther of  such  periods.  The  only  evidence  on  the  point  was  an  entry  in 
the  jegister  of  a  Mr.  Don  A,  Hulett,  attorn^  for  the  judgment  cred- 
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itor.  Assuming  that  this  entry  is  admissible  for  the  purpose  for  which 
it  was  offered,  and  giving  it  the  interpretation  and  effect  as  proof  of 
payment  of  the  judgment  claimed  for  it,  still  it  is  fatally  lacking  in  one 
respect.  Althot^h  it  shows  the  month,  it  does  not  show  the  year,  in 
-which  the  payment  was  made.  After  various  entries  under  the  ^ar 
1868,  running  from  May  to  December,  there  appears  the  following/ 
without  any  year : 

"JoDe  24tli.  Settled  wltta  defendant  for  $209.90,  to  iocaude  constderatlon 
to  O.  W.  Morton  for  transfer  to  Johnston,  as  tmetee,  of  the  lands  at  Wake* 
fltid  sold  by  the  sheriff  on  execution  herein  against  Johnston.  Settled  with 
Morton  tor  his  share  by  dividing  amount  received,  less  expenses,  which  ex- 
penses wore  $1  for  stamps  on  deed,  leaving  to  divide  $206.90,  making  my 
share  $104.45,  and  Morbm's  share  $104.45.  Delivered  examination  snrole- 
mentary  to  execution  to  Johnston.  Closed." 

For  aught  that  appears  from  this  entry,  it  may  be  that  the  judgmen^ 
was  not  paid  tintil  after  the  time  for  redemption  had  expired.  Such 
subsequent  payment  would  not  have  been  at  all  improbable.  The  sale 
of  the  land  had  satisfied  only  a  small  portion  of  the  judgment,  and  Dr. 
Johnston  may  have  paid  the  balance,  not  to  redeem  the  property,  but  to 
discharge  his  personal  liability.  Moreover,  it  appears  from  the  entry 
that  there  was  some  kind  of  an  understanding  or  expectation  that  there 
was  to  be  the  retransfer  of  the  land  by  Morton  to  Johnston,  as  trustee. 
This,  also,  must  have  been  a  substantial  inducement  to  Johnston  to  pay 
the  judgment  after  the  time  for  redemption  had  expired.  What  the 
nature  or  provisions  of  the  contemplated  trust  may  have  been,  or  wheth- 
er it  ever  took  any  definite  form  or  reached  the  stage  of  an  agreement 
between  Morton  and  Johnston,  or  any  one  else,  there  is  nothing  to  show. 

This  disposition  of  the  claim  of  the  Johnston  heirs  renders  it  neces- 
sary to  consider  the  question  whether  the  evidence  is  sufficient  to  estab- 
lish the  kinship  of  the  defendants  Robert  E.  Johnston  and  Elizabeth 
Johnston  Hay.  My  conclusion  is  that  the  Johnston  heirs  have  failed 
to  prove  the  sherifirs  deed  void,  and,  since  Mrs.  Diller  has  failed  to  es- 
tablish adverse  possession,  judigment  must  be  for  the  holders  of  the 
paper  title,  namely,  the  Morton  heirs. 

The  attorney  for  the  defendant  Ada  Bird  in  his  brief  asks,  in  the 
event  that  Uie  court  takes  the  view  that  the  possession  of  Oakley  was 
that  of  a  tax  lessee,  that  the  defendant  Ada  Bird  be  afforded  an  oppor- 
tunity of  showing  that  the  tax  leases  are  invalid.  Such  an  opportunity 
should  not  be  afforded  for  several  reasons.  In  the  first  place,  no  excuse 
is  given  for  failing  to  offer  such  evidence  upon  the  trial ;  in  the  second 
place,  when  the  tax  leases  were  offered  in  evidence,  no  objection  was 
made  to  their  admission  nor  was  any  challenge  made  as  to  their  valid- 
ity; and,  finally,  when  the  case  was  submitted  and  argued,  those  op- 
posed to  the  claims  of  the  defendant  Diller,  including  the  attorney  for 
the  defendant  Ada  Bird,  in  order  to  avoid  the  effect  of  the  statute  of 
limitations,  made  the  argument  that,  inasmuch  as  Oakley  had  gone  in- 
to possession  under  these  tax  leases  his  possession  was  characterized  by 
that  fact  as  one  of  tenancy,  and  that  the  language  of  Sands  v.  Hughes, 
53  N.  Y.  287,  294,  that  "where  there  is  a  valid  assessment  or  tax  lease 
outstanding  the  statute  of  limitations  will  not  during  the  term  run 
against  the  reversioner  or  his  heirs,  for  the  reason  that  they  are  not 
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entitled  to  the  possession  until  they  are  entitled  to  enter/'  was  appli- 
cable. 

Let  a  decision  be  presented  for  signature  upon  five  days'  notice  of 
settlement 


KLEIN  T.  OALUN  et  al. 
(Supreme  Court.  Ai^late  Division,  Second  Department   January  21,  1910.> 

1.  Fraudulent  Convetaitceb  d  101*) — Patmektb  to  Relatives — Irfebxhck 

or  Fraud. 

While  payment  to  relatives  or  near  friends  of  an  alleged  indebtednew 
by  a  person  la  falling  circumstances  reaolrea  gcxn  acraUiiy,  radi  acU  do 
not  Justify  an  inference  of  fraud. 

[Ed.  Note.— For  other  caseB,  see  Fraudulent  Conv^anceB,  Cent.  DIfr 
1  828;  Dec.  Dig.  {  101.*] 

2.  FaaUDITLENI  COKVETANCES  ({  295*) — EVIDBHCE. 

Bvldence  held  not  to  show  that  a  purchase  from  a  grantor  In  falling 
drcomstancee  was  ^nduloit,  or  that  a  mwtgage,  given  as  part  of  the 
consideration,  eseeuted  to  an  alleged  creditor  of  the  grantw,  constltoted 
fraud  of  the  creditor. 

[Bd.  Note.r— Fdr  other  cases,  see  Fraudulent  Gonv^ances,  Cent  Dig.  il 
£67-875;  Dec.  Dig.  S  205.*] 

8.  Fbaudulbht  Cokvbtances  n  295*)— Btidenox. 

Evidence  held  to  show  a  conveyanoe  by  a  iMudtnqit  fraaduloit,  so  Uitt 
*   a  subsequent  grantee  Should  be  compelled  to  account  to  the  Insolvent 
trustee  In  bankruptcy  tot  $1,200  profits  of  the  sale  of  the  property  con- 
veyed, with  Interest 

[Ed.  Note.— For  other  cases,  see  Frandulent  Conveyances^  Cent.  Dig.  il 
667-875;  Dea  Dig.  i  295.*] 

Appeal  from  Special  Term,  Kings  CoiJnty. 

Action  by  John  Klein,  trustee  in  bankruptcy  of  Samuel  Gallin,  against 
Samuel  Gallin  and  others.  Judgment  for  phtintiff,  and  defendants  ap- 
peal. Affirmed  as  to  certain  defendants ;  reversed,  and  new  trial  order- 
edf  as  to  others. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD.  BURR, 
THOMAS,  and  RICH,  JJ. 

Robert  H.  Elder  (Isaac  Miller,  on  the  brief),  for  appellants. 
Louts  J.  Altkrug,  for  respondent. 

THOMAS^  J.  At  the  time  of  the  attacked  convmnces,  Samuel  Gal- 
lin was  in  failing  drcumstances ;  and  in  the  fall  thereafter,  to  wit,  on 
September  12,  1908,  he  filed  a  petition  in  bankruptcy,  showing  indebt- 
edness amounting  to  about  $10,OCM).  On  February  26,  1908,  by  deed 
recorded  on  the  following  day,  he  and  his  wife  conveyed  to  the  defend- 
ant Grossman  property  consisting  of  tenements  over  stores  located  at 
the  corner  of  Moore  and  Leonard  streets,  with  a  frontage  of  25  feet  on 
Moore  street  and  extending  98  feet  9  inches  on  Leonard  street.  The 
property  is  known  as  13  Moore  street.  The  stateid  consideration  was 
$100,  subject  to  a  $28,000  mortgage,  and  also  to  a  second  mortgage  of 
$3,000  executed  simultaneously  with  the  deed  and  forming  a  part  of 
the  consideration  thereof.  Gallin  received  actually,  it  is  shown,  $2,000 
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in  cash,  but  by  arrangement  the  $3,000  mortgage  was  executed  to  the 
defendant  Goldfisch  in  alleged  discharge  of  a  claim  for  plumbing  for 
$3,500,  CHI  which  there  was  unpaid  $3,000.  Goldfisch  was  the  brother- 
in-law  of  Gallin,  and  will  be  later  considered.  By  deed  dated  on  the 
same  day  as  the  above  Gallin  and  his  wife  conveyed  to  Grossman  the 
premises  at  17  Moore  street,  25x100,  for  $11,000,  $10,090  of  which  was 
met  assuming  a  mortg^e  of  $10,000  on  the  premises,  and  the  bal- 
ance was  paid  in  cash. 

Whatever  may  be  said  of  the  fraudulent  intent  of  Gallin,  I  find  no 
sufficient  evidence  of  such  intent  on  the  part  of  Grossman,  unless  it 
may  be  inferred  from  the  fact  that  he  kept  the  money  in  the  house  and 
paid  in  cash,  or  from'an  implication  that  he  was  buying  from  a  man  in 
straitened  or  failing  drcumstances  at  prices  less  Uian  the  values  of  the 
pn^rties.  It  also  appears  tint  Gallin  and  Grossman  lost  or  destroyed, 
not  only  the  preliminary  contracts  in  reference  to  13  and  17  Moore 
street,  but  the  closing  statements,  so  that  the  deed  alone  remains.  This 
may  be  some  evidence  of  fraud,  but  it  is  very  slight.  Of  what  use  are 
the  contract  and  closing  statements  after  the  transaction  is  closed?  Up- 
on the  trial  Grossman  said  that  he  would  take  $13,000  for  17  Moore 
street,  and  Hie  counsel  for  the  plaintiff  stated: 

*'We  wUl  take  It  right  now  for  the  benefit  of  credltoraL" 

Grossman  also  stated: 

1  will  take  for  Uiat  comer  |8S,000i 

**Hr.  Altkrng  (PlaintUTfl  Gonnml):  Vfe  will  mate  a  contract  to  don  It  rl^t 
away. 

"By  the  Court:  Q.  Ton  say  yon  will  nil  It  for  $35,000?  A.  tor  thirty- 
flve—  I  must  ask  my  wife  about  it" 

Nothing  further  was  done  looking  to  this  disposition  of  the  matter. 
The  plaintiff  gave  evidence  that  bo^  before  the  time  of  sale  and  at  the 
time  of  sale  the  property  at  13  Moore  street  was  worth  $50,000.  Bal- 
Hsen  fixes  the  value,  in  January  and  February,  1908,  at  from  $52,000 
to  $53,000.  Konverser  fixes  the  value  in  February,  1908,  at  $55,000. 
This  last  witness  testifies  that  in  February  1908,  he  submitted  offers 
to  Gallin  twice,  one  of  $45,000  and  one  of  $50,000,  and  that  GalHn  re- 
jected $60,000,  10  per  cent.  cash.  The  witness  Levy  stated,  "I  value 
this  house  at  $50,000,"  and  he  says  he  offered  that  for  it  in  August, 
1907.  He  states  that  the  market  went  down  some  after  the  crisis  in 
1907.  Ballisen  states  that  in  February,  1908,  No.  17  Moore  street  was 
worth  between  $20,000  and  $24,000.  Such  valuation  disputes  even 
Konverser,  called  for  plaintiff,  who  places  the  value  of  17  Moore  street 
at  only  from  $16,000  to  $17,000;  and  as  Ballisen  himself  went  into 
bankruptcy  from  dealing  in  real  estate,  his  judgment  is  of  lessened 
value. 

On  the  part  of  the  defendants  there  are  several  witnesses  who  tes- 
tified that  the  value  of  these  houses  was  practically  thzt  paid  by  Gross- 
man. I  see  no  justification  for  holding  that  the  purchase  by  Grossman 
«  was  fraudulent,  except  that,  as  claim^  and  probably  found,  he  got  the 
"  property  for  less  than  it  was  worth ;  but  considering  the  depression  in 
values  and  the  diflliculty  of  obtaining  money  for  investment,  it  would 
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seem  that  the  inadequacy  of  price  was  not  sufficient  to  give  him  notice 
that  the  property  was  being  sold  in  fraud  of  the  grantor's  creditors. 

The  payment  of  the  $3,000  mortgage  to  Gcridfisch  is  urged  as  fraud- 
ulent.  He  did  the  plumbing  work  at  13  Moore  street,  as  he  claims. 

He  had  no  records  of  the  transaction,  and  stated  that  the  contract  was 
oral.  He  had  th?  stubs  of  his  checks,  but  the  checks  were  thrown  away. 
Throwing  away  returned  checks  is  not  uncommon  with  honest  people. 
It  is  claimed  that  he  was  living  in  the  back  of  a  small  shop,  and  that 
his  facilities  and  financial  ability  rendered  it  impossible  for  him  to  go 
forward  with  the  work  and  extend  the  credit  clauned.  This  may  be 
worthy  of  consideration;  but  I  see  no  reason  for  condemning  a  man 
in  humble  circumstances  and  with  limited  opportunities,  where  there 
is  no  indication  of  any  fraud  except  what  is  inferable  from  such  con- 
ditions. Sensibility  to  fraud  is  a  judicial  virtue;  but  impressions  of 
that  nature,  however  acute,  are  not  the  equivalent  of  intellectual  con- 
viction based  upon  facts  that  logically  induce  such  judgment  It  is 
likewise  just  to  use  caution  lest  the  intent  and  devices  of  a  harassed  or 
failing  creditor  color  impressions  of  the  actions  and  motives  of  those 
who  deal  with  him.  Grossman  had  a  legal  ri^ht  to  buy  at  a  bai^in,  at 
even  a  very  inadequate  price.  The  vendor's  miprovidence  in  selling  of 
itself  does  not  accuse  his  vendee.  In  tfie  depression  of  1908  properties 
lost  much  of  their  earlier  and,  it  may  be,  sounder  values,  and  the  court 
cannot  be  so  blind  to  the  general  stagnation  and  financial  distress  as  to 
be  persuaded  that  the  property  in  question  did  not  suffer.  It  is  not 
beyond  belief  that  Gallin  found  himsjelf  driven  to  the  sacrifice  made  by 
him. 

It  is  quite  a  prevalent  idea  that  payment  to  relatives  or  near  friends 
of  aJleged  indebtedness  by  a  person  in  failii^  circumstances  justifies  an 
inference  of  fraud.  Such  acts  require  grave  scrutiny,  but  there  is  no 
legal  objection  to  the  payment  to  Goldfisch  if  he  was  a  creditor.  Broth- 
ers-in-law, even  though  humble  in  means  and  limited  in  finances,  are 
entitled  to  payment  of  their  just  debts.  And  .what  is  the  evidence  that 
Goldfisch  was  not  an  honest  creditor?  Gallin  states  that  he  was;  but, 
disregarding  Gallin,  Goldfisch  so  testifies.  There  is  no  evidence  to  the 
contrary.  There  are  sundry  small  facts  that  were  doubtless  deemed 
probatively  stronger  than  this  evidence ;  for  instance,  the  relaticm^ip, 
the  scanty  equipment  and  meager  finances  of  Goldfisch,  the  absence  of 
a  written  contract,  and  the  destruction  of  his  checks.  But  no  one  of 
these  things  is  in  fact  strange  or  inconsistent  with  honesty.  The  plumb- 
ing of  No.  13  Moore  street  was  a  considerable  undertaking.  If  Gold- 
fisch did  not  do  it,  if  he  did  not  buy  the  material,  if  he  did  not  pay  the 
bills,  if  he  did  not  employ  the  laborers  and  oversee  or  do  the  work,  it 
seems  possible  to  make  some  proof  thereof.  There  is  no  evidence  to 
dispute  him  in  that  regard.  If  he  did  the  work,  he  was  entitled  to  his 
pay,  and  the  payment  trough  the  Grossman  mortgage  would  be  legiti- 
mate. 

I  think  that  as  to  Grossman  and  Goldfisch  there  should  be  a  new  tri- 
al, when  perchance  a  more  thorough  investigation  may  dispel  the  dis- 
trust that  arose  in  the  mind  of  the  court  or  anord  a  more  sufficient  basis 
therefor. 
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It  further  appears  that  on  March  19,  1908,  Gallin  and  his  wife  con- 
veyed to  Max  Gallin  185a  Vernon  avenue  for  the  stated  consideration 
of  $1,  subject  to  all  mortgage  liens  now  on  the  premises,  and  that  on 
April  27,  1908,  Max  Gallin  conveyed  the  same  premises  to  his  mother, 
Annie  Gallin,  for  the  same  consideration,  subject  to  mortgages  aggre- 
gating $5,500,  and  that  she  on  April  30, 1908,  «)nveyed  the  same  prem- 
ises to  Jacob  Joblons  so  as  to  realize  $1,200  over  and  above  the  mort- 
gages. The  decree  provided  that  the  defendant  Annie  Gallin  account 
to  the  plaintiff  for  the  sum  of  $1,200  and  interest  from  May  1,  1908, 
the  proceeds  of  the  sale  of  the  said  premises.  Annie  Gallin  testified 
that  she  furnished  the  money  for  the  purchase  of  the  premises  by  her 
husband ;  that  she  had  saved  it,  having  been  always  in  business ;  but 
there  is  no  evidence  when  or  in  what  manner  it  was  done.  The  evidence 
is  that  the  contract  for  the  purchase  of  the  premises  was  made  in  the 
husband's  name,  and  that  he  paid  the  consideration.  I  think  that  the 
decree  as  to  her  should  not  be  disturbed. 

The  court  made  an  additional  allowance  of  5  per  cent,  on  $34,200,  to 
wit,  $17,000  equity  in  13  Moore  street.  $6,000  equity  in  17  Moore  street, 
and  $1,200  proceeds  of  the  sale  of  185a  Vernon  avenue,  the  allowances 
to  be  included  in  the  bill  of  costs  to  be  taxed  herein.  The  judgment 
proceeds  against  all  the  defendants.  There  should  be  a  decree  for  costs 
against  Annie  Gallin,  and  the  additional  allowance  of  $60,  and  as  to 
her,  Samuel  Gallin,  and  Max  Gallin  the  judgment  should  be  affirmed, 
with  costs. 

The  judgment  should  be  reversed  as  to  the  Grossmans  and  Goldiisch, 
costs  to  abide  the  final  award  of  costs,  and  affirmed  as  to  the  other  ap- 
pellants, with  costs.  All  concur. 


BOARDMAN  et  al.  v.  HITCHCOCK  et  al. 
(Supreme  Court,  Appellate  DItIsIod,  Fourth  Departm^t  January  12,  191O0 

1,  Wills  (8  439*) — CoNSTBtrcnoN— Intent  or  Tebtatob. 

Where  the  intention  of  tratator  in  the  disposition  ot  his  property  is 
nmnistafcable,  and  the  identity  of  the  braeflclary  Is  not  uncertain,  the 
court  will  endeavor  to  make  the  gifts  ^ective,  unless  they  clearly  in- 
fringe some  settled  prindple  of  constmction. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  H  SCS-957;  Dec. 
Dig.  I  439.*] 

2.  COBTOBATIONS  ({  383*) — POWEBB. 

Any  agency  wbldi  may  reastmably  be  employed  to  attain  the  purpose 
which  Impelled  the  organisation  ot  a  corporation  may  be  used  without 
transcending  the  power  conferred  on  it. 

[Ed.  Note.— For  othw  cases,  see  Coiporatlrais,  Cent  Dig.  H  1542-1544 ; 
Dec.  Dig.  1  383.*] 

8.  Ckabitizs  (S  20*) — Cafacitx  or  Tbustix— Vax-ioxtt. 

A  corporation  created  by  Laws  1862,  c.  187,  for  the  puipose  of  es- 
tabtishlng  and  conducting  Christian  mlsatonB  among  the  pagan  nations, 
and  the  general  diffusion  of  Christianity  with  power  to  take  and  devise 
property  for  the  purposes  the  corporation,  may  maintain,  as  inci- 
dental to  Its  object,  secular  schools  and  colleges  In  localities  where  It  is 
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endearoring  to  qtread  the  Gospel,  and  an  acceptance  of  money  beqaeaOied 
to  It  to  be  upended  for  higher  education  Is  fairly  within  Its  power,  and 
a  testamentary  gift  to  It,  by  one  knowing  that  It  had  established  a  col- 
1^  In  a  foreign  countiy,  for  the  purpose  of  higher  education.  Is  valid. 

[Ed.  Note.— For  other  cases,  see  Charities,  Gent  IHg.  H  18-33;  Dee. 
Dig.  I  20.*] 

4.  CHABmKs  (8  20*)— Capacitt  of  Tbusteb— VALiDirr. 

Snch  a  corporation  may  maintain  a  home  for  the  returned  needy  and 
worthy  missionaries,  who  under  Its  commission  have  been  carrying  on 
its  work  in  foreign  lands,  and  a  testamentary  gift  to  it  for  tbit  estab- 
lishment of  such  a  home  Is  valid. 

[Ed.  Xote.— For  othn  cases,  aee  Gbarttiea,  Cent  Dig.  H  18-83;  Dec. 
Dig.  I  20.*] 

Appeal  from  Special  Term,  Wayne  County. 

Action  by  George  L.  Boardman  and  others  against  Charles  F.  Hitch- 
cock and  another,  executors  and  trustees  of  Anne  E.  Mackenzie  and 
another.  From  a  judgment  dismissing  the  complaint  on  the  merits, 
after  ti*ial  and  decision  by  the  court  wi&out  a  juiy,  pUuntiffs  appealed. 
Affirmed. 

Argued  before  McLENNAN,  P.  T..  and  SPRING,  WILLIAMS, 
KRUSE.  and  ROBSON,  JJ. 

Frank  C.  Sargent,  for  appellants. 

E.  W.  Hamn,  for  respondent  Board  of  Foreign  Missions. 
Myric  M.  Kelly,  for  respondent  executors. 

SPRING,  J.  The  action  is  to  construe  and  declare  null  and  void 
the  will  of  Anne  E.  Mackenzie,  who  died  a  resident  of  the  county  of 
Wayne  on  the  27th  day  of  November,  1904,  leaving,  her  surviving,  no 
husband,  child,  lineal  descendants,  father  or  mother,  but  only  sectmd 
cousins,  all  of  whom  are  parties  to  this  action.  She  left  considerable 
property,  alleged  to  amount  to  $150,000.  The  will  in  controversy  was 
drawn  by  Presiding  Justice  Adams,  and  executed  July  14,  1903.  By 
it  she  first  provided  for  the  payment  of  her  xlebts  and  ninend  esqpenses 
and  the  erection  of  a  monument  The  second  paragraph,  in  part,  is 
as  follows: 

"I  give,  devise  and  bequeath  to  the  Board  of  Foreign  Missions  of  the 
Presbyterian  Church  In  United  States  of  America,  my  homestead  house 
and  lot,  whereon  I  now  reside  at  Sodus  Point,  aforesaid,  consisting  of  about 
three  acres  of  land  and  Including  thereon  a  tenant  hoase,  to  be  used  by 
said  society  as  a  home  for  the  returned,  needy  and  worthy  missionaries 
thereof;  and  I  hereby  authorize,  empower  and  direct  said  society,  from 
my  residuary  estate  hereinafter  bequeathed,  to  expend  and  emj^oy  for  the 
proper  and  suitable  maintenance  of  said  home,  for  the  purpose  herein  In- 
dicated, an  annual  sum  not  to  exceed  five  hundred  dollars,  or  so  much  Uiereof 
aa  in  their  Judgment  may.be  necessary  to  ao  maintain  said  home.** 

Out  of  these  premises  she  directed  her  executors  to  set  apart  a  build- 
ing lot  and  erect  a  dwelling  house  thereon  at  an  expense  not  exceed* 
ing  $800  for  the  benefit  of  Charles  H.  Washington,  a  servant  of  the 
testatrix,  and  said  executors  are  empowered  and  directed  to  convey 
said  premises  so  set  apart  to  said  Washington.  The  right  to  use  and 
occupy  the  tenant  house  referred  to  during  his  lifetime  was  given  to 
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William  Washington,  who  died  before  the  coimnencement  of  this  ac- 
tion. 

In  the  third  parae^ph  of  the  will  the  testatrix  devised  to  her  exec- 
utors 10  acres  of  land  in  Sodus  Point,  Wayne  County,  known  as 
"Margaretta  Grove,"  in  trust,  directing  the  executors: 

"To  sell  the  same  when  In  their  Judgment  it  can  be.wld  to  the  best  ad- 
Tan  tage,  and  to  convert  the  same  Into  money,  the  aTalla  thereof  to  cnutltute 
a  part  and  parcel  of  my  residuary  estate." 

The  fourth  paragraph  is  as  follows: 

"All  the  rest,  residue  and  remainder  of  my  estate,  of  every  name  and  de- 
acr^tion  whatsoever,  Including  the  avails  of  the  premises  known  as  Mar- 
gantta  Orove,  I  give,  devlM  and  beaneath  nnto  the  aforesaid  Board  of  For- 
eign HIssloui  d  the  Presbyterian  Chnndi  in  tb»  United  States  of  Amwica. 
the  same  to  be  nnployed  and  need  by  said  society  for  pnrposes  of  higher 
education,  as  in  the  Judgment  of  said  board  may  from  time  to  time  se«n 
Bnltable  and  proper." 

The  respondents  Hitchcock  and  Bostwick  were  named  as  executors. 

It  is  the  contention  of  the  appellants  that  the  Board  of  Foreign  Mis- 
sions is  not  authorized  to  receive  any  bequest  "for  the  purposes  of 
higher  education,"  as  such  a  purpose  is  not  within  the  compass  of  its 
charter,  and  that  the  riiaintenance  of  a  home  "for  returned,  needv  and 
worthy  missionaries"  of  said  society  is  also  incompatible  with  dte 
scheme  of  such  organization. 

The  Board  of  Foreign  Missions  of  the  Presbyterian  Church  was 
created  by  special  charter  under  chapter  187  of  the  Laws  of  1862. 
Section  1,  after  reciting  the  names  of  the  incorporators,  cwitinues — 

"are  hereby  consltuted  a  body  corporate  and  politic  forever,  by  the  name 
of  the  Board  of  Foreign  Missions  of  the  Pre^yterlan  Chnrcb  in  tho  United 
States  of  America,  for  the  purpose  of  establishing  and  conducting  Christian 
mlslons  among  the  unevangellzed  or  pagan  nations,  and  the  general  diffusion 
of  Ghristlaiiity ;  and  that  name  they  and  their  successors  and  aseodatea 
sball  be  capable  of  taking  by  purchase,  grant,  devise  or  otherwise,  dlqtoslng 
of  any  real  or  personal  estate  for  the  purposes  of  said  corporatioiL'' 

The  act  was  subsequently  amended,  but  th^  scope  of  its  power  has 
not  been  modified. 

At  the  outset  in  construing  the  validity  of  the  will,  it  is  important 
to  keep  in  mind  as  two  fundamental  propositions  that  the  intention  of 
the  testatrix  in  the  disposition  of  her  property  is  immistakable,  and 
that  the  identity  of  the  donee  is  not  uncertain.  With  these  two  basic 
facts  assured,  the  courts  will  endeavor  to  make  effective  the  bequests, 
unless  the^  clearly  countervail  some  settled  principle  of  construction. 

The  claim  of  the  appellant  involves  the  proposition  that  neither  the 
establishment  and  conducting  of  "Christian  missions  among  un- 
evangellzed or  pagan  nations '  nor  "the  general  diffusion  of  Christian- 
ity" will  be  fostered  or  encouraged  by  the  extension  of  "higher  edu- 
cation." The  means  by  which  the  pagans  are  to  be  evangelized  or 
Christianity  diffused  are  not  defined  in  the  charter.  They  are  left 
to  the  board  to  work  out  as  in  the  judgment  of  the  members  may  seem 
best.  Among  the  agencies  which  have  been  employed,  and  effectively, 
during  the  whole  corporate  existence  of  the  board  in  its  laudable  ef- 
forts to  spread  the  Gospel,  has  been  the  founding  of  schools  and  col- 
mN.T.8.— 66 
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leges  in  foreign  countries  where  the  missionaries  have  been  devoting 
themselves  to  the  evangelization  of  the  heathen.   In  these  schools  the 

curriculum  has  not  been  confined  to  the  study  and  interpretation  of 
the  Bible  or  religious  subjects,  but  has  always  included  secular  sub- 
jects akin  to  those  taught  in  the  schools  of  our  own  state.  There  has 
been  no  line  drawn  separating  higher  education  from  the  common  ele- 
mentary branches. 
As  found  by  the  court,  this  donee  has  for  many  years  established — 

"and  maintained  cairlstiaa  missions,  hospitals  and  schools  of  all  grades, 
from  primary  schools  to  colleges,  and  profeaslonal  schools.  In  Japan,  Cblna. 
India  and  South  America,  as  well  as  other  pagan  lands.  It  has  established 
and  for  years  maintained  more  than  seventy  of  said  Ktaools^  of  which,  at 
least,  ten  are  institutions  of  higher  education.  The  natives  att^d  these 
schools  and  colleges  and  are  educated  herein." 

There  has  been  no  abandonment  of  this  method  of  diffusing  Chris- 
tianity by  this  Board  of  Foreign  Missions.  Its  scope  has  been  ex- 
tended, and  it  has  proved  to  be  an  efficacious  auxiliary  in  the  develop- 
ment of  the  main  purpose  for  which  the  board  was  organized. 

The  definition  of  the  power  bestowed  upon  the  board  in  the  statute 
creating  it,  as  we  would  expect,  is  expressed  in  the  most  simple,  direct, 
and  general' language.  The  framers  of  the  national  Constitution  em- 
ployed such  language  in  conferring  plenary  power.  Whatever  agencj- 
may  reasonably  be  employed  to  attain  the  great  purpose  which  im- 
pelled the  organization  may  be  used  without  danger  of  transcending 
the  power  conferred. 

The  missionary  society  has  not  been  able  to  commission  preachers 
and  missionaries  sufficient  to  meet  the  demands  in  the  foreign  fields. 
Converts  in  each  locality  have  become  missionaries,  and  under  the 
leadership  of  those  installed  by  the  parent  society  have  been  effective 
in  aiding  in  diffusing  Christianity.  Their  influence  with  people  of 
their  own  race  and  lineage  has  been  a  wonderful  instrumentality  in 
the  spread  of  the  Gospel.  Schools  were  established  to  educate  these 
converts,  all  with  the  purpose  of  carrying  out  the  objects  for  which  the 
organization  was  created.  If  the  converts  who  have  been  Christian- 
ized acquire  advanced  education,  it  is  fair  to  expect  that  they  will  be 
potential  in  aiding  the  missionaries  representing  the  respondent  society 
in  propagating  the  principles  of  Christianity.  The  defendant  society, 
accordingly,  had  established  schools  and  colleges  in  various  countries 
where  missions  were  founded  under  its  tutelage.  The  purpose  of 
endowing  and  carrying  on  these  schools  and  colleges  is  not  primarily 
to  give  secular  education  to  the  pupils.  The  fundamental  object  has 
been  to  prevail  upon  these  people  to  accept  Jesus  Christ  and  His  teach- 
ings. The  secular  education,  whether  of  an  advanced  type,  or  limited 
to  elementary  instruction,  is  incidental  to  the  great  principal  object, 
and  to  fit  men  better  for  its  accomplishment. 

There  is  nothing  in  the  charter  empowering  the  society  to  expend 
money  in  feeding  or  supplying  with  the  necessities  of  life  the  converts 
or  others  in  locahties  where  the  missionaries  are  endeavoring  to  spread 
tiie  Gospel.  If,  however,  a  famine  exists,  or  any  other  dire  necessity 
arises  among  these  people,  the  expenditure  of  money  by  the  defendant 
to  relieve  it  would  be  considered  incidental  to  the  diffusion  of  Chris- 
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tianity  or  the  evangelization  of  pagans.  The  feeding  of  the  hungry 
and  the  alleviation  of  the  afflicted  were  practical  methods  by  which 
the  Sainted  Master  carried  on  His  ministry.  In  other  words,  there 
is  a  wide  range  within  which  the  benign  purposes  of  the  founders  of 
this  society  may  be  accomplished,  and  there  should  be  no  paring  down 
of  the  au^ori^  bestowed,  unless  a  particular  act  is  clearly  violative 
of  that  authority. 

The  acceptance  of  money  bequeathed  to  be  e3q)ended  for  higher  edu- 
cation is  fairly  within  the  purview  of  the  Charter  creating  the  Board 
of  Missions.  Johnston  v.  Hughes,  187  N.  Y.  446,  452,  ct  scq.,  80  N. 
E.  373 ;  Hanson  v.  Little  Sisters  of  the  Poor,  79  Md.  434,  ZZ  Atl. 
1052,  3  L.  R.  A.  293. 

The  respondent  society  had  established  a  college  in  Brazil  with 
money  donated  by  a  brother  of  the  testatrix.  She  must  have  known,  . 
therefore,  that  the  society  was  expending  money  in  foreign  lands  in 
order  to  develop  higher  education  among  the  natives  and  by  that  in- 
strumentality to  disseminate  Christianity.  Following  the  course  of 
her  brother,  she  wished  her  contribution  to  the  Foreign  Mission  Board 
used  in  securing  higher  education,  evidently  believing  in  that  way  she 
could  best  aid  the  ulterior  purpose  of  spreading  Christianity. 

Nor  do  I  think  the  maintenance  of  a  home  "for  the  returned, 
needy,  and  worthy  missionaries,"  who  under  the  commission  of  the 


is  beyond  the  pale  of  the  domain  of  such  society.  The  life  of  the 
foreign  missionary  is  one  of  privation  and  self-denial  and  with  little 
pectmiary  compensation.  He  is  far  from  home  and  friends  and  re- 
turns infrequently.  If  the  young  man  considering  the  advisability  of 
accepting  a  missionary  position  with  the  respondent  society  knew  that 
when  his  physical  vigor  had  abated  and  he  became  needy  he  was  as- 
sured a  home  in  his  native  country,  this  fact  might  be  an  incentive  to 
him  to  accept  the  position. 

The  society  is  an  extensive  one,  with  an  army  of  courageous  men 
and  women  devoting  their  best  energies  to  the  ^read  of  ^e  Gospel. 
To  care  for  the  he^th  and  comfort  of  these  missionaries  is  part  of 
the  duty  of  the  society  which  is  sponsor  for  their  enlistment  and  work. 
To  provide  a  home  for  those  who  are  worn  out  in  its  service  is  also 
reasonably  within  the  scope  of  its  charter. 
The  judgment  should  be  aifirmed,  with  costs. 
Judgment  affimAd,  with  separate  bills  of  costs  against  the  appel- 
lants and  in  favor  of  the  respondents  appearing  by  separate  attorneys. 
All  concur. 
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CLBOIENT,  State  flxdae  Oom'r,  t.  TWO  BABRDL8  OF  WHISKY  AND  Dl- 
YBBS  OTHER  LIQUOBS. 

Appeal  of  McMANUS. 

(Snpreme  Court,  Appellate  Division,  rourtb  D^artment  Janaary  12,  I&IOJ 

1.  InTOzioATiNO  LiQDOBa  (K  6,  15*)— RxQUi.A'noN— PoxJCB  Power. 

Statotea  re^latlnff  the  aale  of  Intoxicating  liquors  are  within  the  po- 
lice power  to  protect  the  peace  and  welfare  of  the  citizens  and  the  public 
good,  and  the  liquor  tax  law  la  in  Its  genial  fecope  and  purpose  not  re- 
pugnant to  the  state  or  federal  Constitutions. 

[Eld.  Note. — For  other  cases,  see  Intoxicating  Liquors,  Cent  Dig.  i  4; 
Dec.  Dig.  K  e,  10.*] 

2,  CoNBTiTUTioirAi.  LAW  (|  808*) — ^Dns  PaooEss  OF  Law— FoanmntB  or 

PaOPBBTT. 

Uqaor  Tax  Law  (Laws  1896.  c.  11^  |  31c,  added  by  Laws  1D08,  c.  3o0. 
providing  that  liquors  stored  for  the  purpose  of  sale  In  violation  of  law 
shall  be  a  nolBance  and  shall  be  forfeited  when  seized,  and  forfeiture  de- 
clared la  the  manner  prescribed*  does  not  condemn  Uaama  owned  or  kqit 
as  propnrtj.  but  makes  liquors  kept  for  an  Hiatal  use  liable  to  fnftitare; 
and  is  not  repugnant  to  Const,  art  1. 1  6,  iHroridlng  that  no  peram  diall  bt 
deprived  of  his  property  without  due  process  of  law,  since  the  Le^lslatnre 
may  declare  liquors  kept  for  an  illegal  purpose  a  nuisance,  and  since  the 
provision  for  declaring  a  forf^tore  secures  to  the  ownw  a  Jndlcia)  in* 
veetigatlon  and  determination. 

[Bd.  Note. — For  other  cases,  see  Constitutional  Law.  Dec.  THg.  |  80S.*1 

8.  iRToxioATiiro  Lzquoss  (i  2^) — Sbaboh  Wabbahtb— SumcaEwcT. 

A  warrant  for  the  search  for  and  seizure  of  llqnors  kept  for  an  illQcal 
use,  which  contains  the  notice  prescribed  by  Liquor  Tax  Law  (Laws  1896, 
c  112)  S  81c.  added  by  Laws  1908,  c.  350,  and  which  directs  a  special 
agent  of  the  State  Cconniissloner  of  Excise  to  search  the  pranlses  de- 
scribed for  liquors,  as  defined  by  section  2  ot  Uie  liquor  tax  law,  raA- 
dently  describes  the  property  wiOUn  the  statute  and  Qie  fourth  amend- 
mmt  to  the  fbderal  Constitution,  requiring  a  particular  deocrlpdos  ct  tba 
{dace  to  be  searehed  and  the  things  to  be  seised. 

[Ed.  Note. — For  other  cases,  see  Intoxicating  liquors.  Cent  Dig.  8  87ft- 
886;  Dec.  Dig.  |  249.*] 

4.  ImoxiOAnHa  LiqiroBS  (|  2S0*) — FoanmrnE  or  lavJo^B  Kept  n»  Illb- 

eAL  UsB— PaocEBDnras— "Cxvn.  Action.** 

A  [Moceedlng  authorized  by  Liquor  Tax  Law  (Laws  1886,  c  112)  |  31c, 
added  by  Laws  1808,  c.  350,  for  the  forfeiture  of  liquors  kept  for  an  ille- 
gal use,  is  a  proceeding  In  rem  against  specific  property,  and  Is  a  dvil  and 
not  a  criminal  proceedii^  as  defined  by  Code  Civ.  Proc.  U  S33!t-S83T,  so 
that  the  court  may  direct  a  verdict  in  a  proper  cas^ 

[Ed.  Note.— For  other  cases,  see  Intoxicating  Llqmrs,  Dec  Dig.  |  250.* 
For  other  definitions,  see  Words  and  Phrases,  vol.  2,  pp.  1183-1198; 
vol.  8,  p.  7608.] 

5.  Appeal  ano  Bbbob  (|  1052*) — Habicless  E^sob— Ebboneous  RDUHas 

EVIDEHCE. 

Where  the  court  directed  a  verdict  on  uncontradicted  evidence  ample 
to  sustain  It  the  wror.  If  any,  in  admitting  Incompetrat  evidence^  was  not 
prejudicial. 

[Ed.  Note.r-For  other  cases,  see  Appeal  and  Error,  Dec  Dig.  |  10521*] 
Appeal  from  Steuben  County  Court 

Action  by  Maynard  N.  Clement,  as  State  Ccrnimissioner  of  Excise 
of  the  State  of  New  York,  against  Two  Barrels  of  Whisky  and 

fw  eOm  cuts  ma  him  topic  A  |  MUHsaB  In  Dee.  *  Am.  Dlgi.  1907  to  data,  A  R«p'r  hOMtm 
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Divers  Other  Liquors,  in  which  James  McManus  answered.  From  a 
judgment  directing  the  forfeiture  and  destruction  of  the  liquors  en- 
tered on  a  directed  verdict  of  a  jury,  and  from  an  order  denying  a 
motion  for  a  new  trial,  James  McManus  appeals.  Affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING.  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Waldo  W.  Willard,  for  appellant. 

Royal  R.  Scott  (Russel  Headley  and  William  P.  Borden,  on  the 
brief),  for  respondent. 

ROBSON,  J.  The  proceeding  resulting  in  the  above-entitled  action 
was  begun  under  the  provisions  of  section  31c  of  the  liquor  tax  law 
(Laws  1896,  c.  112),  which  was  added  to  that  law  by  chapter  3S0  of 
the  Laws  of  1908,  and  became  effective  as  a  part  thereof  May  19, 
1908.  On  July  29,  1908,  the  county  judge  of  Steuben  county  issued 
a  warrant,  in  form  and  purpose  that  provided  by  said  section,  direct- 
ii^  Leon  Bliss,  a  special  agent  of  the  State  Commissioner  of  Excise, 
to  search  the  premises  described  in  the  warrant  for  "liquors  as  defined 
by  section  two  of  the  liquor  tax  law!"  This  warrant  was  issued  upon 
the  verified  complaint  of  said  special  agent,  together  witii  the  accom- 
panying affidavits  of  two  other  citizens  of  the  state,  setting  forth  facts 
sufficient  to  establish  that  there  was  probable  cause  for  believing  that 
liquors  were  kept  stored  and  deposited  on  the  premises  described  in 
the  warrant  "for  the  purpose  of  unlawful  sale  or  distribution  therein 
within  this  state."  On  the  same  day  the  officer  executed  the  war- 
rant, made  the  search  of  the  premises,  and  found  and  seized  thereon 
certain  liquors,  which  are  now  the  subject  of  this  action.  The  war- 
rant contained  the  notice  prescribed  by  the  section  in  question,  and  a 
copy  of  the  warrant  was  served  on  McManus,  the  person  keeping  said 
liquors,  who  was  present  at  the  time  of  the  seizure.  At  the  time  and 
place  designated  in  the  notice,  McManus  appeared  before  the  county 
judge  and  answered  in  the  proceeding.  By  his  answer  he  "admits  that 
the  liquors  mentioned  in  the  return  of  the  special  officers  and  for 
which  the  special  officer's  receipts  are  given  were  in  his  possession  on 
the  29th  day  of  July,  1908,  in  the  town  of  Lindley,  Steuben  county, 
N.  Y.,  and  were  taken  by  said  special  officers."  He  then  interposes 
a  general  denial  of  the  alle^tions  of  the  complaint  and  alleges  that 
the  proceedings  were  "malicious,  unwarranted,  improper,  and  without 
right  or  authority  in  law,"  and  that  they  are  "unconstitutional,  and 
were  and  are  in  violation  of  the  Constitution  of  the  United  States  and 
of  the  state  of  New  York."  The  issue  thus  framed  by  the  answer,  as 
the  statute  prescribes,  was  then  to  be  "deemed  an  action  pending  in 
the  court  of  the  judge  *  *  *  who  issued  the  warrant  ***** 
to  be  "tried  in  said  court  as  other  issues  of  fact  are  tried  therein.". 
The  issues  were  thereafter  tried  before  the  court  and  a  jury  at  a  regu- 
lar trial  term.  At  the  close  of  plaintiff's  evidence,  a  motion  to  dis- 
miss the  proceedii^  havings  been  denied,  the  defense  rested  without 
offering  any  evidence;  and  the  court  thereupon  on  plaintiff's  motion 
directed  the  verdict  for  plaintiff,  upon  which  the  judgment  from  which 
this  appeal  is  taken  was  entered. 
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Appellant  urgfcs  three  principal  grounds  for  reversal  of  the  judg- 
ment, ai  follows:  That  the  section  of  the  statute  under  which  these 
proceedings  were  brought  is  in  violation  of  the  state  Ccmstitution,  and 
for  that  reason  any  act  or  proceeding  under  that  section  is  ill^al,  and 
any  judgment  obtained  thereunder  is  void;  that  the  proceedings  arc 
in  the  nature  of  a  criminal  action,  and  therefore  the  court  was  without 
power  to  direct  a  verdict,  and  the  answering  defendant  was  thereby 
deprived  of  a  trial  by  jury,  to  which  he  was  entitled;  and  that  im- 
proper, incompetent,  and  prejudicial  evidence  was  admitted  on  the  trial 
over  his  objection  and  exception. 

Appellant  asserts  the  tmconstitutionality  of  section  31c,  relying  ap- 
parently upon  a  claim  that  the  proceedings,  which  it  authorizes,  are 
in  violation  of  that  part  of  article  1,  section  6,  of  the  state  Constitu- 
tion which  declares,  in  effect,  that  no  person  shall  be  deprived  of  his 
prc^erty  without  due  process  of  law.  If  this  section  is  obnoxious  to 
this  provisi(»i  of  the  state  Constitution,  it  would  seem  equally  to  of- 
fend against  a  similar  restriction  found  in  section  1  of  the  fourteenth 
amendment  to  the  Constitution  of  the  United  States,  which  declares, 
among  other  things : 

"Nor  shall  any  state  dei»iTe  any  person  ot  life,  liberty,  or  property  wlQioat 
due  process  of  law." 

It  does  not  seem  to  be  longer  an  open  question  that  the  enactment 
of  statutes  regulating  the  sale  of  intoxicating  liquors  is  well  within 
the  legitimate  powers  of  l^slative  action  in  the  exercise  of  the  police 
power  of  a  state  in  protecting  the  peace  and  welfare  of  its  citizens  and 
the  public  good.  The  liquor  tax  law  is,  therefore,  in  its  general  scope 
and  purpose,  not  repugnant  to,  nor  forbidden  by,  the  Constitution, 
either  of  the  state,  or  of  the  United  States.  The  section  of  that  law, 
the  constitutionality  of  which  is  now  questioned,  was  added  as  a 
further  means  of  enforcing  and  ^ving  practical  effect  to  the  law.  The 
constituti<mality  of  similar  provisions  in  the  statutes  of  other  states 
has. been  considered  and  upheld,  not  alone  1^  the  highest  courts  of 
those  states,  but  by  the  Supreme  Court  of  the  United  States.  Mugger 
v.  Kansas,  123  U.  S.  633,  8  Sup.  Ct.  273,  31  L.  Ed.  205 ;  Beer  Com- 
pany V.  Massachusetts,  97  U.  S.  25,  24  L.  Ed.  989. 

Paragraph  1  of  section  31c  declares  liquors,  which  are  kept,  stored, 
or  deposited  in  an^  place  in  this  state  after  July  1,  1908,  for  the  pur- 
pose of  sale,  or  distribution  therein,  in  violation  of  the  provisions  of 
■  the  liquor  tax  law,  and  the  vessels  in  which  such  liquors  are  contained, 
to  be  a  nuisance,  and  are  forfeited  to  the  state  when  seized  and  for- 
feiture thereof  declared  in  the  manner  prescribed  by  the  section.  The 
effect  of  the  act  is  not,  by  virtue  of  the  law  itself,  to  declare  the  an- 
nihilation of  the  right  of  any  one  to  own,  possess,  and  dispose  of  any 
particular  property  or  property  of  any  particular  species.  It  is  the 
use  for  purposes  of  violating  the  statute  to  which  the  property  is  to 
be  put,  or  for  which  it  is  kept,  that  determines,  as  the  section  pre- 
scribes, its  character  as  a  nuisance.  Liquors,  notwithstanding  the  stat- 
ute, still  retain  their  character  as  property.  The  law  does  not  condemn 
the  liquors  owned,  or  kept,  by  appellant  as  property;  but  it  is  his  pur- 
pose in  keeping  them  for  an  illegal  and  unlawful  use  that  renders  his 
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liquors  a  nuisance,  and  therefore  liable  to  forfeiture.  This  fact  suf- 
ficiently distinguishes  the  present  statutes  from  that  considered  in  the 
case  of  Wynehamer  v.  People,  13  N.  Y.  378.  As  was  said  in  the  case 
of  Mugler  v.  Kansas,  123  U.  S.  668,  8  Sup.  Ct.  301  (31  L.  Ed.  205) : 

"A  prohibition  simply  upon  the  use  of  property  for  purposes  that  are  de- 
clared by  valid  legislation  to  be  injurious  to  health,  morals,  or  safety  of  the 
community  cannot,  In  any  Just  sense,  be  deemed  a  taking  or  appropriation  of 
property  for  the  public  benefit  Such  legislation  does  not  disturb  the  owner 
in  the  control  or  use  of  his  property  for  lawful  purposes,  nor  restrict  his  right 
to  dispose  of  It ;  bat  is  only  a  declaration  by  the  state  that  its  use  by  any  one, 
for  certain  forbidden  parpoMs,  li  prejudicial  to  the  public  Interests.  Nor  can 
l^^slation  ot  ISi&t  character  come  within  the  fourterath  amendment,  in  any 
case,  unless  It  Is  apparent  that  Its  real  object  is  not  to  protect  the  community, 
or  to  promote  the  general  well-being,  but,  under  the  guise  of  police  regulation, 
to  derive  the  owner  of  his  liberty  and  property,  without  due  process  of  law. 
The  power  which  the  states  have  of  prohibiting  such  use  by  Individuals  of 
their  property  as  will  be  prejudicial  to  the  health,  the  morals,  or  the  safety 
of  the  public,  Is  not — and,  consistently  with  the  existence  and  safety  of  organ- 
ized society,  cannot  be — ^burdened  with  the  condition  that  the  state  must  com- 
pensate Budi  Individual  owners  for  pecuniary  losses  th^  may  auataln,  by  rea< 
son  of  their  not  being  permitted,  by  a  n<niouB  use  of  tb^  proper^,  to  Inflict 
injury  upcm  the  c<»nmnnlty.  The  ex^ctse  of  tbe  police  power  by  the  destruc- 
tion of  propw^  wbldi  Is  itself  a  public  nuisance,  or  the  prohibition  of  its  use 
In  a  particular  way,  whereby  Its  value  becomes  depredated,  is  very  different 
from  taking  property  for  public  use,  or  from  depriving  a  person  of  his  prop- 
erty  without  due  process  of  law.  In  the  <Hie  case,  a  nuisance  only  Is  abated ; 
in  the  other,  unoflCmdlng  property  la  takm  away  from  an  Innocent  owner." 

Many  examples  might  be  instanced  where  property  has  been  de- 
clared by  statute  to  be  a  nuisance  by  reason  solely  of  the  unlawful  use 
to  which  it  is  put,  either  by  its  owner,  or  with  his  permission.  A  single 
example,  that  of  cattle  straying  at  large  on  a  public  highway,  will  suf- 
fice. Campbell  v.  Evans,  45  N.  Y.  356. 

It  is  not  contended,  and  it  could  not  be  held,  that  the  provision  made 
by  the  statute  for  enforcing  the  law  and  giving  the  section  in  ques- 
tion practical  effect  does  not  secure  to  the  party,  whose  property  is 
seized,  that  judidal  investigation  and  determination  to  whidi  he  is 
entitled  under  the  Constitution  before  he  can  be  deprived  of  his  prop- 
erty. Granted  that  the  Legislature  has  the  power  to  declare  liquors, 
kept  for  purposes  prohibited  by  the  statute,  a  nuisance,  the  prescribed 
proceedings  in  declaring  the  forfeiture  of  the  property  are  ample  to 
protect  the  owner's  rights  from  illegal  invasion.  Clement,  as  Com'r 
of  Excise,  v.  May  (Appellate  Division,  Third  Department,  Opinion 
by  Sewell,  J.)  120  N.  Y.  Supp.  588. 

No  miestion  is  raised  as  to  the  form  of  the  warrant  or  the  sufficiency 
of  the  description  of  the  property  to  be  searched  for  and  seized,  wbich 
the  statute  requires  to  be  "specified"  therein,  and  the  fourth  amend- 
ment to  the  Constitution  of  the  United  States  declares  shall  be  particu- 
larly described  in  the  warrant.  We  think  the  description  of  the  prop- 
erty contained  in  the  warrant,  which  we  have  referred  to  above,  met 
both  requirements.  State  v.  Robinson,  33  Me.  564 ;  State  v.  Whisky, 
54  N.  H.  164;  Downing  v.  Porter,  8  Gray  (Mass.)  539. 

Whether  the  court  was  authorized  to  direct  a  verdict  depends,  as 
we  conceive,  upon  whether  the  proceeding  is  to  be  regarded  as  a  crim- 
inal or  a  civ;!  cme.  It  seems  that  the  proceeding  nearly  resembles,  in 
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effect  upon  the  property  seized,  that  for  the  seizure  and  sale  of  animaU 
permitted  to  run  at  large.  Such  a  proceeding  is  one  in  rem.  Comp- 
bell  V.  Evans,  45  N.  Y.  366,  359.  As  already  stated,  the  section  under 
consideration  provides  that  the  issue  framed  by  the  answer  shall  be 
deemed  an  action  pending  in  the  court  of  the  judge  or  justice  who  is- 
sued the  warrant,  to  be  tried  in  said  court  as  other  issues  of  fact  are 
tried  therein.  The  proceeding  on  filing  the  answer  culminates  in  the 
issue  to  be  tried;  but  it  yet  remains  one  brought,  not  by  the  people, 
but  by  the  State  C<»nniissiMier  of  Excise,  against  speafic  proper^, 
and  not  ^inst  an  individual.  That  the  proceeding  is  civil,  and  not 
criminal,  in  its  nature,  receives  further  support  from  the  sections  of 
the  Code  of  Civil  Procedure  defining  civil  and  criminal  actions.  Sec- 
tions 3336,  3336,  and  3337.  The  proceeding  being  one  in  rem,  and  not 
a  criminal  proceeding  against  a  perscm,  the  issues  are  to  be  tried  under 
the  rules  applied  in  the  trial  of  civil  cases.  State  v.  Barrels  of  Liquor, 
47  N.  H.  369.  Applying  the  rules  applicable  to  the  trial  of  issues  in 
civil  actions,  no  question  of  fact  for  the  determination  of  the  jury  re- 
mained when  the  court  directed  a  verdict. 

The  court  having  directed  a  verdict  upon  uncontradicted  evidence, 
ample  to  sustain  it,  the  appellant  cannot  be  deemed  to  have  been  preju- 
diced in  the  determination  of  any  issue  presented  for  decision  by  the 
fact  that  the  court  admitted  other  evidence,  not  necessary  to  support 
the  verdict,  which,  it  is  now  urged,  was  incompetent  and  prejudicial. 
No  item  of  the  material  and  confessedly  competent  evidence,  upon 
which  the  verdict  was  presumably  directed,  having  been  in  any  way 
contradicted,  and  this  evidence  not  being  in  its  nature  inherently  im- 
probable, &e  evidence  to  which  objection  was  taken  may  now  prc^ 
erly  be  disregarded,  even  if  incompetent. 

Judgment  and  order  afdrmed.   All  conoir. 


BOYIrB  et  al.  V.  JOHN  BOTUD  ft  GO.,  Ine.  (tvo  easeiO. 

(Snprane  Ckmrt,  AppeUate  Division,  Second  Department.  Jannaiy  1^  191(k> 

1.  Wxxxa  a  688*)— Tbstakeittabt  Tbusib— CauTXoir  or  GOBpOBATioira— 
BxfiHtB  »  Tanams. 

Testator  gave  bis'  residuary  estate  to  trustees  In  trust,  directed  the 
creatloti  (tf  a  corpt^tlon  of  bis  buBlneas,  empowered  tbe  execnton  snd 
trustees  to  sell  real  and  mineral  estate,  and  to  Invest  the  proceeds  or 
the  mineral  lands  UDControverted  and  the  personal  estate  Id  stodis  and 
bonds  ot  the  corporation  formed,  and  provided  that  the  stock,  of  the 
corporation  should  be  voted  by  the  executors  and  trustees  as  directed 
by  persons  named  acting  as  directors.  The  cori>oratloa  was  formed  and 
a  large  part  of  the  residuary  estate  was  delivered  to  It  by  the  executors, 
who  received  the  entire  utot^  of  tbe  eorporatlozi  In  exchange  and  the 
ocecutors  and  tmirtees  bxHA  such  stock.  Held,  that  the  corporate  stocA 
constituted  tbe  trust  pnq;ierty,  title  to  whicii  iraa  In  tbe  tmsteee,  and  the 
tmsteee'  did  not  have  title  as  such  to  the  pn^jwr^  transferred  to  the 
■  corporation  which  must  be  managed  according  to  law;  the  directors 
thereof  having  the  right  to  manage  It. 

■  [Ed.  Note.— For  other  eases,  see  WUls^  Cent  Dig.  H  16(»-100e;  Dec. 
Dig.  S  683.*] 
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Sl  Wilxb  <|  — Cbutzon  or  Cobfobatioii— Powxu. 

Wherft  a  testator  directed  the  ereatloii  of  a  corporation  to  which  a  part 
of  his  estate  should  be  transferred,  he  meant  the  creation  of  a  le^Eal  en- 
tity as  the  statute  directs  to  be  conducted  pursuant  thereto  with  the 
powers  and  subject  to  the  restraints  placed  thereon  tiierel^. 

[Ed.  Nots^For  otbcv  eases,  see  Wills,  Gent  Dig.  I  UW;  Dec.  Dig.  I 
514.*] 

Appeal  from  Special  Term,  Kings  County. 

Consolidated  actions  by  Phoebe  A.  D.  Boyle  and  another,  executors 
and  trustees  of  John  Boyle,  deceased,  against  John  Boyle  &  Co.  From 
a  judgment  for  plaintiffs  in  each  action,  defendant  appeals.  Reversed, 
and  new  trial  granted. 

Argued  before  WOODWARD,  JENKS,  BURR,  THOMAS,  and 
RICH,  JJ. 

Charles  Strauss  (Eugene  D.  Beyer,  on  the  brief),  for  appellant. 
Deles  McCurdy,  fer  respcmdents. 

THOMAS,  J.  The  respondents'  brief  states: 

"The  plalntlffl^  as  executors  and  trustees  under  the  last  will  and  testa- 
ment of  John  Boyl^  deceased,  brought  these  actions  to  recover  from  the 
defendant  a  sum  equal  to  six  per  cent  (6%)  on  the  capital  invested  In  the 
business  conducted  under  the  name  of  John  Boyle  &  Co.,  Incorporated,  by  the 
defendant,  a  domestic  corporation,  and  the  Iwlance  of  the  income  for  the 
year  1908  withheld  ftom  plaintiffs,  contraiT  to  the  fffOTlstons  of  Mr.  Boyle's 
will." 

In  action  No.  1  the  court  found : 

"The  Bum  of  forty-flre  thousand  ($45,000)  dollars  in  the  possession  and 
under  the  control  of  the  defendant  Is  impressed  with  the  trust  created  by 
the  last  win  and  testament  of  John  Boyle,  deceased,  for  the  benefit  of  his 
widow,  and  that  It  be  paid  over  to  the  plaintiffs  as  executors  and  trustees 
under  the  said  testator's  vUl,  to  be  thiun  ap^led  and  paid  orer  as  there- 
in directed. 

"Second.  That  d^endant  be  directed  to  pay  the  said  sum  to  the  idaln- 
tlffiB  as  executors  and  trustees  aforesaid,  with  Interest  from  January  1,  1906." 

In  action  No.  2  the  court  found : 

"First  That  the  sum  of  el^ty  thousand  and  forty-five  and  79A00  ($80,- 
045.79)  dollars  In  the  possession  and  under  the  control  of  the  defendant  Is 
Impressed  with  the  trust  created  by  the  last  will  and  testament  of  John 
Boyle,  deceased,  for  the  benefit  of  his  widow  snd  children,  that  it  be  paid 
over  to  the  plaintiffs  as  executors  and  trustees  under  the  said  testator's 
will  to  be  by  them  ai^Iled  and  paid  over  as  therein  directed. 

"Second.  That  defendant  be  directed  to  pay  the  said  sum  to  the  plaintiffs 
as  executors  and  trustees  aforesaid,  with  interest  ftom  Jannary  1,  1908." 

The  will  provides : 

"Fourth:  All  ttie  rest,  residue  and  remainder  of  my  estate,  both  real  and 
personal,  I  give,  devise  and  bequeath  to  my  trustees  hereinafter  named.  In 
trust,  nevertheless  fbr  the  uses  and  purposes  hereinafter  set  forth. 

"Fifth:  I  direct  that  my  executors  and  trustees  dispose  of  the  principal 
of  said  residuary  estate  and  apply  and  pay  over  annually  the  Income  arlslns 
therefrom  as  follows:  To  my  wife,  until  her  death  or  re-marrlage  from  the 
Income  from  my  business,  conducted  under  the  name  of  John  Boyle  &  Co.. 
whethw  incoriMrated  or  not  a  snm  equal  to  six  per  cent  (0%)  on  my  cap- 
ital Invested  thneln,  and.  in  addition  thereto,  one>fourth  (^).of  the  re- 
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inalnlng  proflti  coming  to  my  estate  Oiereftom  <for  the  pnipoM  of  tbta  pftr- 
ajprapb,  my  real  estate  used  or  acquired  in  the  course  of  the  said  bnrineas 
shall  be  denned  a  part  of  my  capital  Inrested  ther^)  and  also,  to  my  wife, 
three-fonrtbs  {%)  of  the  Incune  from  all  other  sources  and  the  r^aloder 
of  the  Income  to  my  children  pro  rata,  and  In  the  event  of  the  re-marrlage 
of  my  wife,  then  and  thereafter,  during  her  Ufe,  to  pay  the  whole  Income 
from  my  said  residuary  estate  to  my  wife  and  my  children,  egnally,  per  cap- 
ita. On  the  death  of  my  said  wife,  to  dWlde  said  residuary  estate  Into  as 
many  equal  parts  as  I  shall  then  have  living  children,  and  to  pay  the  lo- 
come  arising  from  one  of  such  portions  to  each  of  my  said  living  children 
during  his  or  her  natural  life,  and  on  his  or  her  death  to  pay  the  principal 
of  his  or  her  descendants  per  stirpes  et  non  per  capita.   *   *  • 

"Sixth:  If  not  done  before  my  death,  I  direct  my  executors  herelnaftn- 
named  to  cause  the  business  now  carried  on  by  me  under  the  Ann  name  of 
John  Boyle  &  Company,  to  be  Incorporated  under  the  direction  of  my  wife 
Fbcebe  A.  D.  Boyle,  John  H.  B.  Boyle,  John  Neuscheler,  Charles  T>.  SUledc 
Frederick  R.  Thorns  and  Wilbur  F.  Randall  or  such  of  them  as  will  act 
as  Directors,  retaining  also,  If  possible,  in  the  employ  of  the  Company, 
Charles  E.  Fitch,  E.  Clapp,  A.  Johnson,  John  Sullivan  and  Oeocge  Reynolds. 
In  the  Incorporation  of  any  Company  as  above  directed,  whatever  is  done 
shall  be  done  with  the  approval  of  my  wife  or  such  of  the  directors  above 
named  as  shall  serve,  or  a  majority  of  them. 

"Sermth:  I  hereby  anthmrlse  and  empower  the  encators  hereof  and  tms- 
tPes  heremidfer  from  time  to  time  and  In  any  one  year  to  advance  to  my 
wife  out  of  the  whaHe  income  whidi  may  be  received  from  my  said  basIneB 
or  Interest  therein,  not  to  exceed  the  sum  of  ten  th  on  sand  dollars  In  ex- 
cess of  her  share  of  the  Income,  which  shall  be  subsequently  repaid  from  or 
accounted  for  and  charged  against  her  share  of  the  income  from  my  estate. 
The  provisions  made  for  my  wife  under  this  will  are  In  lieu  of  dower.    •    •  • 

"Tenth:  I  hereby  authorize  and  empower  my  executors  and  trustees  here- 
inafter named,  their  survivw  or  successors  to  sell  at  public  or  private  sale 
and  to  let  or  lease  and  collect  the  rents  from  all  or  any  of  my  real  estate 
and  to  execute  the  necessary  papers  therefor  and  to  invest  and  ke^  invested 
all  my  personal  estate  or  the  proceeds  of  my  real  estate  in  sncfa  seenrltles 
as  may  be  authorised  by  law  ftnr  the  Investmoit  of  trust  funds,  for  se- 
curities in  whl<di  they  may  be  Invested  at  tbe  time  of  my  deatti  or  In  stodES, 
bonds  or  other  securities  of  any  oorporatl<m  formed  to  succeed  to  my  busi- 
ness now  carried  on  under  the  name  of  John  Bt^le  ft  Company,  or  the 
successor  of  such  corporation,  but  in  case  the  capital  invested  in  any  cor- 
poration continuing  my  said  business  shall  fall  to  earn  and  pay  a  dividend 
or  Income  of  at  least  five  per  cent  per  annum,  net,  over  and  above  all  ex- 
penses and  salaries  for  three  consecutive  years,  I  direct  that  sucb  stock 
or  securities  be  sold  or  the  corporation  be  wound  up  as  In  the  judgment  of 
my  executors  or  trustees  shall  be  most  likely  to  produce  the  greater  sum  of 
money.  In  case  It  shall  be  deemed  wise  by  my  executors  or  tmstees,  they 
may  incorporate  my  mineral  real  estate  interests  or  sell  or  exdiange  tiie 
same  for  stock,  bonds  or  other  security  of  a  corporation  to  be  organized  by 
them  or  any  other  corporation  and  take  and  hold  such  securities  as  in- 
vestments for  my  estate  but  not  In  excess  of  the  sum  realized  from  said 
mineral  lands  after  the  payment  of  the  legacies  out  of  such  fund.   *    •  * 

"Fourteenth:  That  the  stock  of  the  corporation  wganlzed  to  continue  my 
business,  now  carried  on  under  the  name  of  John  Boyle  St  Company,  shall 
be  voted  by  the  executors  and  tmstees  as  directed  by  the  six  persons  above 
named  to  serve  as  directors  oC  said  proposed  corporation  or  their  survivors 
or  such  of  them  as  shall  consent  to  act  as  directors  and  in  tbe  event  of  their 
disagreement  and  the  dissent  of  any  two  of  tb^r  number,  Qie  stock  shall  be 
voted  as  the  corporate  ucecutor  or  trustee  shall  de«m  best" 

The  defendant  was  incorporated  pursuant  to  the  direction  contained 
in  the  last  will  and  testament  of  John  Boyle,  deceased,  on  or  about 
September  28,  1905.   Thereafter  a  large  part  of  the  residuary  estate 
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of  John  Boyle,  deceased,  was  delivered  by  Phcebe  A.  D.  Boyle  and 
John  Neuscheler,  acting  as  a  majority  of  the  executors,  to  the  defend- 
ant, and  the  defendant  received  the  same  and  delivered  to  the  said 
executors  the  entire  capital  stock  of  the  corporation  in  exchange  there- 
for, and  has  ever  since  held  and  now  holds,  and  uses,  the  said  property 
and  assets  in  its  business  as  the  capital  thereof.  The  plaintiffs  as 
executors  and  trustees  aforesaid  are  the  owners  and  holders  of  every 
share  of  the  capital  stock  of  the  defendant  corporation.  Ehiring  the 
first  two  years  of  its  business,  the  company  earned  and  paid  to  the 
executors  16  per  cent  upon  its  capital,  and  accumulated  in  the  form 
of  therchandise,  accounts,  fixtures,  and  increase  of  property  generally 
a  surplus  of  $80,045.79  in  addition  to  $20,000  reserved  for  bad  debts. 
During  the  years  1907  to  1908,  owing  to  the  financial  c(»iditions  which 
prevailed  during  that  year,  sufficient  profits  were  not  obtained  from 
said  business  to  warrant  the  declaration  of  a  dividend  by  the  directors, 
and  therefore  no  dividends  were  declared.  The  evidence  is  that  the 
whole  sum  reserved  is  $100,045.79.  In  action  No.  1  the  finding  is 
that  the  defendant  be  directed  to  pay  the  plaintiffs  $45,000  coming  mto 
possession  of  the  defendant  prior  to  September  28,  1908,  while  in  ac- 
tion No.  2  the  finding  i$  that  the  defendsmt  pay  the  plamtiifs  $80,045.79 
coming  to  the  defendant  priof  to  the  same  date.  These  sums  total 
$125,045.79,  which  is  in  excess  of  the  reserve. .  But  I  understand  that 
the  $45,000  is  a  part  of  the  $80,045.79,  and  that  the  court  allowed  the 
defendant  to  retain  $20,000  reserved  for  bad  debts.  To  comply  with 
the  decrees,  the  defendant  must  derive  the  sum  demanded  from  tangi- 
ble property  and  accounts  in  which  it  exists,  to  which  end  these  classes 
of  property  must  be  reduced  to  money.  In  other  words,  the  business 
of  the  company  has  e3q)anded  so  that  its  varied  properties  exceed  its 
capital  by  the  sum  named,  and  it  is  the  excess  that  the  court  has  in 
effect  directed  to.be  reduced  to  money  and  paid  to  the  plaintiffs. 
Shrinking  its  credits  and  stock  carried  might  be  a  delicate  or  even 
perilous  imdertaking.  It  would  have  been  so  during  the  embarrassing 
times  of  1907  and  1908.  Certain  of  the  surplus  is  in  the  "increase  of 
property  generally."  This  may  mean  that  the  property  represented 
by  the  capital  has  increased  in  value,  and,  if  so,  the  decrees  would 
mean  that  the  increment  was  income,  and  require  that  the  corpus  be 
decreased  to  the  value  of  the  nominal  capital  for  the  purpc»e  of  mak- 
ing the  imposed  payments.  The  uncertainties  attending  the  situation 
of  the  property  indicate  that  the  court  could  not  beneficially  assume  the 
duties  of  the  directors  and  supervise  the  conduct  of  the  corporation. 
If  this  should  be  attempted,  it  should  be  in  an  action  directed  to  that 
purpose.  But  I  pass  to  the  indubitable  contention  that  this  property, 
in  whatever  form  it  may  be,  is  a  specific  part  of  the  trust  estate,  and 
as  such  payable  or  deliverable  to  the  trustees.  As  I  understand  the 
plaintiffs'  argument,  it  is  that  the  residuary  turned  over  to  the  corpora- 
tion was  property  theretofore  held  in  trust,  and  to  which  the  trustees 
had  title,  and  this  is  undisputed;  that  it  could  not  be  conveyed  or 
transferred  to  the  corporation  so  as  to  be  relieved  from  the  impress  of 
the  trust,  inasmuch  as  that  would  be  in  contravention  of  the  trust 
and  the  directions  creating  it.   This  claim  will  not  bear  examination. 
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The  will  gave  the  title  to  the  trustees.  It  directed  an  incorporation  of 
the  testator's  business.   It  empowered  the  executors  and  trustees  to 
sell  the  real  estate  and  mineral  estate,  and  to  invest  the  proceeds  or  the 
mineral  lands  unconverted,  and  also  the  personal  estate  "in  stocks, 
bonds,  or  other  securities  of  any  corporation  formed  to  succeed  to  my 
business  now  carried  on  under  the  name  of  John  Boyle  &  Company. ' 
But  to  do  this  the  specific  property  received  by  the  trustees  and  to 
which  they  had  title  or  the  proceeds  thereof  must  be  turned  over  to 
the  corporation  in  exchange  for  its  stock  or  bonds.  Thereby  the  prop- 
erty would  pass  out  of  the  trust  and  the  title  would  pass  from  the 
trustees  to  the  corporation,  if  it  took  the  property  direct,  or,  if  so  told 
to  another,  then  to  such  other.   The  trustees  could  not  sell  the  title 
and  keep  the  title.   The  pr<^rty  could  not  be  a  part  of  an  express 
trust,  and  yet  vest  in  title  in  the  person  to  whom  it  was  sold,  and,^ 
if  it  passed  out  of  the  trust  and  vested  in  another,  there  is  no  way 
whereby  it  could  be  declared  reinstated  in  the  trust,  except  the  way 
pointed  out  by  the  will.    It  was  not  in  contravention  of  the  trust  to 
vest  the  title  in  the  corporation  and  divest  the  trustees  of  the  title, 
for  that  was  just  what  the  will  contemplated.   What  was  intended  is 
clearly  expressed,  and  what  was  done  was  a  pr^se  execution  of  the 
will.  The  trustees  took  the  specific  property  out  of  the  trust  by  trans- 
fer to  the  corporation,  and  received  in  allowed  substitution  the  stock 
of  the  corporation,  which  at  once  fell  under  the  trust  provisions  and 
exists  subject  to  all  its  terms.  Are  the  shares  a  part  of  the  trust  prop- 
erty ?  Have  the  trustees  title  thereto  ?   Such  must  be  the  case.  How, 
then,  could  the  property  of  the  corporation,  represented  by  the  shares, 
also  be  a  part  of  Ihe  trust  property  to  which  the  trustees  have  or  in 
equity  should  have  title?   Instead  of  measuring  their  rights  by  the 
shares,  instead  of  submitting  to  and  obeying  the  fourteenth  para- 
graph  of  the  will,  the  trustees  leap  over  and  disregard  them,  and  seek 
a  control,  pMsession,  and  title  that  would  have  belonged  to  them  if 
no  transfer  and  investment  in  the  corporation  had  been  made,  but 
which  the  will  and  law  both  deny  them.    Whatever  the  testator  di- 
rected done,  he  presumably  intended  to  be  done  pursuant  to  and  in 
subjection  to  the  law  of  the  state.   When  he  directed  the  creation  of 
a  corporation,  he  meant  a  legal  entity  coming  into  being  as  the  stat- 
ute directed,  to  be  conducted  pursuant  thereto,  having  the  powers  and 
subject  to  the  constraints  placed  thereon  by  the  statute.   He  intended 
that  the  directors  thereof  should  be  amenable  to  and  obey  the  law^ 
He  did  not  intend,  he  did  not  suggest,  narrowing  their  capacities  or 
duties  so  that  they  would  disobey  the  law,  so  that  they  wcmld  in  the 
conduct  of  the  corporation  use  less  judgment,  wisdcmi,  discretion,  or 
power  than  the  law  contemplates.   What  other  directors  may  legally 
do  thejr  were  endowed  with  ability  to  do,  and  yet,  if  the  plaintiffs' 
contention  is  true,  they  are  the  creatures  of  the  will  and  not  the  stat- 
ute.  It  is  the  will  that  commands  them.    It  is  the  will  that  circum- 
scribes their  powers,  so  that  the  usual  legal  ability  to  create  a  reserve 
is  taken  away.   It  iS  the  will  that  fixes  the  tenure  of  the  property  of 
the  corporation.   In  my  judgment  the  will  docs  not  seek  to  constrain 
them,  but  merely  directs  that  a  corporation  such  as  the  law  contera- 
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plates  be  formed,  that  to  it  the  trust  property  be  transferred,  and  that 
the  corporaticm  be  conducted  only  as  the  law  commands. 

The  judgments  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  the  &ial  award  of  costs.  All  c(»icur. 


PBOPLB  ex  rel.  PHILLIPS  T.  IU.YNE3. 
<Sapreme  Oonrt,  Appelate  DlTlsion,  First  Departmoit   Sumarj  21,  1910.) 

1.  lilCENBES  (I  11*) — OcCOFATIOn  TAX. 

A  tax  on  a  business  or  occupation  of  a  roeldenfc  conducted  within  tbd 
state  ta  valid. 

[Eld.  Note.— For  other  cases,  see  Licenses,  Cent  Dig.  |  IS;  Dec.  Dig. 
I  II.*] 

2l  Coukkbob  <|  72*) — Ihtbbstate  Ooioiebce— InnBrasENCB  bt  State— Taxa- 
tion. 

Where  goods  have  been  brought  within  the  state,  and  have  entered  Into 
the  body  of  the  merchandise  therein  situate,  they  lose  thdr  character  as 
articles  of  Interstate  commerce  and  become  subject  to  taxation  wltliln 
the  state. 

[Dd.  NotSr— For  other  cases,  see  Commerce^  Cent  Dig:  i  128 ;  Dea  IHg. 
172.*] 

&  ConsTmmoirAi.  Law  (|  42*) — VAUDirr  or  Statutbi— PEisom  Errnruni 

TO  Raise  Question. 

Unless  a  person  setting  up  the  unconstitutionality  of  a  statute  belongs 
to  the  class  for  whose  sake  the  constitutional  protection  Is  given  or  the 
cUsa  primarily  protected,  the  question  will  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Constitutional  Lew,  Cent  Dig.  H  8% 
40;  Dec.  Dig.  I  42.*] 

Constitutional  Law  ({{  229,  283*)— Taxing  Foweb— Constitotional  Lim- 
itationb. 

The  taxing  power  of  the  state  Is  subject  to  the  fourteenth  amendment 
to  the  federal  Constitution,  forbidding  any  state  to  deprive  any  one  of 
property  without  due  process  of  law,  or  to  deny  to  any  person  the  equal 
protection  of  the  law,  and.  while  the  taxing  power  may  extend  to  all  kinds 
of  persons  and  :^perty  within  the  state,  or  may  be  restricted  to  cwtaln 
kinds  or  llmltod  area.  It  la  subject  to  the  rule  that  all  persons  undu-  like 
drcunutances  most  be  treated  alike,  and  dasslflcation  of  persons  and 
property  for  taxation  mast  not  be  arbitrary. 

[Ed.  Note.— For  other  cases,  see  Constitutional  Iaw,  Geht  Dig.  H 
801 ;  Dec.  Dig.  ii  229,  283.*j 

S.  CoHSTmrnonAi.  Law  (|  230*)— Equal  Pbotectioic  of  the  Laws— Taxa- 

moH. 

Labor  Law  (Consol.  Laws,  c.  SI)  |  100,  imposing  a  license  on  persons 
selling  c(mvict-made  goods,  construed  as  a  revenue  measure.  Is  invalid, 
because  the  classification  based  on  the  origin  of  tbe  goods  without  regard 
to  their  quality  or  nature  Is  unreasonable  in  violation  of  the  fourteenth 
amendment  to  the  federal  Oonstltutlon,  Insisting  on  the  equal  protection 
of  the  law. 

[Ed.  Note.— For  other  cases,  sse  Oonstltnttonal  Law.  Orat  Dig.  S  687; 
Dec.  Dig.  I  230.*] 

Appeal  from  Special  Term,  New  York  County. 
Habeas  corpus  hy  the  People,  on  the  relation  of  Louis  Phillips, 
against  Edward  Raynes,  a  peace  officer  of  the  county  of  New  York, 

'*For  otb«r  oaaei  Me  um«  toplo  A  S  nttmub  la  D«c.  a  Am.  Dlfi.  1907  to  data,  *  Rap'r  lodaxM 
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for  the  discharge  of  relator.  From  an  order  discharging  relator,  the 
people  appeal.  Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  I^AUGHLIN.  CLARKE. 
SCOTT,  and  MILLER,  JJ. 

Edward  R-  O'Malley,  Atty.  Gen.  (Edward  H.  Letchworth,  Deputy 
Atty.  Gen.,  of  counsel),  for  appellants. 

Mortuner  Fishel,  for  respondent. 

CLARKE,  J.  The  relator,  a  resident  of  the  state,  who  owned  and 
conducted  a  store  in  the  city  of  New  York,  was  arrested  upon  a  war- 
rant issued  by  a  city  magistrate  for  an  alleged  violation  of  the  pro- 
visions of  section  190  of  the  labor  law,  being  chapter  31  of  the  Con- 
solidated Laws,  chapter  36  of  the  I^aws  of  1909 ;  the  chai^  being 
that,  not  having  a  license  to  sell  convict-made  goods,  wares,  and  mer- 
chandise, he  had  sold  in  the  store  11  ho^s*  shirts  for  $2.50,  which 
said  shirts  were  convict-made  in  the  inin<Hs  Penitentiary,  Joliet,  111. 

The  said  section  is  as  follows : 

"No  person  or  corporation  shall  sell,  or  expose  for  sale,  any  convict-made 
goods,  wares  or  mercbandlBe,  eltber  by  sample  or  otherwise,  without  a  license 
therefor.  Ba<A  license  may  be  obtained  upon  application  In  writing  to  tlie 
cmnptroller.  •  •  •  Sncb  application  shall  be  accompanied  with  a  bond, 
executed  by  two  or  more  req}onsible  citizens,  or  some  legally  incorporated 
surety  company  authorized  to  do  business  In  this  state,  to  be  approved  by  the 
comptroller,  in  the  sum  of  five  thousand  dollars,  and  conditioned  that  such  ap- 
plicant will  comply  with  all  the  provisions  of  law  relative  to  the  sale  of  con- 
vict-made goods,  wares  and  merchandise.  Such  llcmse  shall  be  for  the  term 
of  one  year  unless  sooner  revoked.  Such  [}er8on  or  corporation  shall  pay,  an- 
nually, on  or  before  the  fifteenth  day  of  January,  the  sum  of  five  hundred  dol- 
lars as  a  license  fee,  Into  the  treasury  of  the  state,  which  amount  shall  be 
credited  to  the  maintenance  account  of  the  state  prlsona  Su<ix  licoise  shall 
be  kept  conspicuously  posted  in  the  place  of  business  of  sudi  licensee." 

Section  192  provides  for  a  verified  statement  by  the  licensee  to  the 
secretary  of  state  each  year,  setting  forth  the  names  of  the  persons, 
agents,  wardens,  or  keepers  of  the  prisons  using  convict  latx>r  with 
whom  he  has  done  business  and  the  name  and  address  of  the  person 
or  corporation  to  whom  he  has  sold  goods,  wares,  and  merchandise, 
and  in  general  terms  the  amount  paid  to  each  of  such  agents,  wardens, 
or  keepers  for  goods,  wares,  or  merchandise,  and  the  character  thereof. 

Section  193  provides  for  branding  or  labeling  convict-made  goods, 
and  that  no  convict-made  goods,  wares,  and  merchandise  shall  be  sold 
without  such  brand  or  label.  Section  194  makes  it  the  du^  of  the  com- 
missicmer  of  labor  to  enforce  the  provisions  of  this  article,  to  advise 
the  district  attorney  of  violations,  who  shall  at  once  institute  prxunpt 
proceediings  to  compel  compliance  with  this  article  and  sectire  con- 
victions for  violations.  Upon  the  omviction  of  a  person  or  corpora- 
tion for  a  violation  of  this  article  one-half  of  the  rnie  recovered  shall 
be  paid  and  certified  by  the  district  attorney  to  the  commissioner  of 
labor,  who  shall  use  such  money  in  investigating  and  securing  informa- 
tion in  regard  to  violations  of  this  chapter  ana  for  seeming  suc^  con- 
victions. 

Section  620  of  the  penal  law  (Consol.  Laws,  c.  40)  provides  that: 

"A  person  who:  (1)  Sells  or  exposes  for  sale  convict-made  goods,  wares  or 
merdiandlse,  without  a  license  therefor,  or  having  mich  llcenw  does  not  trmnt- 
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mlt  to  the  secretary  of  state  the  statement  required  hy  artlde  thirteen  of  the 
labor  law;  or  (2)  sells,  offers  for  sale,  or  has  In  his  possession  for  sale  any 
BQfdi  ccoiTict-made  goods,  wares  or  merchandise  without  the  brand,  mark  or 
label  required  by  article  thirteen  of  the  labor  law ;  or  (S)  removes  or  defaces 
or  In  any  way  alters  sudi  brand,  mark  or  label,  1b  ^Uty  of  a  misdemeanor, 
and  upon  conviction  therefor  shall  be  punished  by  a  fine  of  not  more  than 
$1,000  nor  less  than  $100,  or  by  imprlsonmoit  for  not  less  than  tax  days  or  by 
both  such  fine  and  Imprisonment" 

Chapter  698  of  the  Laws  of  1894  provifled  that  "any  person  having 
in  his  possession,  for  the  purpose  of  sale  or  offering  for  sale,  any 
convict-made  goods  manufactured  in  any  state  other  than  the  state 
of  New  York,  without  bein^  branded  or  labeled"  as  specified  in  the 
act,  should  be  guilty  of  a  misdemeanor.  This  act  was  dleclared  to  be 
unconstitutional  in  People  v.  Hawkins,  85  Hun,  43,  33  N.  Y.  Supp. 
524,  because  it  discrinunated  between  convict-made  goods  of  other 
states  and  those  made  in  the  state  of  New  York ;  the  court  saying: 

"Commerce  among  the  states  cannot  be  said  to  be  free  when  a  commodity  Is 
by  reason  of  Its  foreign  manufacture  subjected  by  a  state  Legislature  to  dis- 
criminating r^nilatlons  or  burdens." 

The  said  statute  was  repealed  by  chapter  931  of  the  Laws  of  1896, 
which  provided  that  all  goods  made  by  convict  labor  (which  included 
those  made  in  the  state  of  New  York)  before  being  exposed  for  sale 
or  sold  shall  be  labeled,  marked,  or  branded  as  in  the  act  mentioned. 
This  act  was  declared  to  be  unconstitutional.  People  v.  Hawkins,  20 
App.  Div.  494,  47  N.  Y.  Supp.  66,  affirmed  157  N.  Y.  1,  51  N.  E.  257, 
42  L-  R.  A.  490,  68  Am.  St.  Rep.  736.  In  the  Court  of  Appeals  Judge 
O'Brien  condemned  the  law  upon  the  ground  that  it  was  in  conflict 
with  the  Constitution  of  this  state,  since  it  interfered  with  the  right 
to  acquire,  possess,  and  dispose  of  property,  and  with  the  liberty  of 
the  individual  to  earn  a  living  by  dealing  with  the  articles  embraced 
within  the  scope  of  the  law ;  that  it  was  an  unauthorized  limitation 
upon  the  freedom  of  the  individual  to  buy  and  sell  all  such  articles, 
subject  only  to  the  law  of  supply  and  demand,  and  the  legislation  was 
not  within  the  scope  of  the  police  power;  and  also  upon  the  ground 
that  it  was  in  violation  of  the  commerce  clause  of  the  federal  Con- 
stitution. "A  state  law  which  interferes  with  the  freedom  of  commerce 
is  not  saved  bjr  the  fact  that  it  applies  to  all  states  alike,  including 
the  state  enactmg  it  Interstate  commerce  cannot  be  taxed,  burdened, 
or  restricted  at  all  by  state  laws,  even  though  operating  wholly  wi^in 
its  own  jurisdiction.  If  it  is  a  regulation  of  commerce,  the  law  relates 
to  a  subject  within  the  exclusive  jurisdiction  of  Congress,  upon  which 
the  state  has  no  power  to  legislate.  It  matters  not  whether  the  regu- 
lation be  under  the  guise  of  a  law  rec|uiring  a  municipal  license  to  sell 
certain  goods,  or  a  health  law  requiring  inspection  of  the  article,  or  a 
label  law,  as  in  this  case,  requiring  the  article  to  be  branded  or  labeled. 
When  tiiey  cerate  as  burdens  or  restrictions  upon  the  freedom  of 
trade  or  commercial  intercourse,  they  are  invalid.  *  *  *  This 
statute  manifestly  discriminates  against  the  sale  of  goods  made  in  a 
prison  in  the  state  of  Ohio  by  a  certain  class  of  workmen  and  in  favor 
of  the  same  articles  when  made  outside  a  penal  institution  and  by 
free  labor.   *   *  *   Trade  and  commerce  between  the  states  must 
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be  left  free.  The  Constitution  intended  that  it  should  be  affected  only 
by  natural  laws  and  the  ordinary  burdens  of  government  imposed 
through  the  exercise  of  the  taxing  power  equally  on  all  property.  The 
police  power  of  a  state  cannot  be  used  to  depress  the  price  or  restrict 
the  sale  of  articles  of  commerce  merely  because  they  happen  to  be 
made  in  a  prison  or  by  a  certain  class  of  workmen,  while  the  same 
articles  made  in  some  other  place  and  by  free  labor  are  left  un- 
touched by  the  regulation.  A  citizen  of  this  state  who  happens  to 
buy  goods  made  in  a  prison  in  Ohio  has  the  right  to  put  them  upon 
the  market  here  on  their  own  merits,  and  if  this  right  is  restricted  by 
a  penal  law,  while  the  same  goods  made  in  factones  are  untouched, 
such  a  law  is  a  restriction  upon  the  freedcxn  of  commercei  and  the 
objection  to  it  is  not  removed  by  the  fact  that  it  may  have  been  enacted 
in  the  guise  of  a  police  regulation.  The  validity  of  such  a  law  is  to 
be  tested  by  its  purpose  and  practical  operation  without  regard  to  the 
name  or  classification  that  may  have  been  given  to  it."  It  was  upon 
the  latter  ground  that  the  three  other  judges  of  the  court  who  made 
up  the  majority  concurred. 

In  1897  Labor  Law,  c.  415,  was  ^ssed,  and  section  50  thereof  pro- 
vided for  the  licensing  of  dealers  m  con^ct-made  goods,  and  is  the 
source  of  the  statute  now  under  consideration.  The  two  former  acts, 
which  had  been  declared  to  be  unconstitutional,  provided  for  the  brand- 
ing of  the  goods.  The  obvious  purpose  was  to  prevent  the  buying  and 
selling  of  such  goods.  The  act  now  under  consideration  for  the  same 
purpose  brands  the  dealer.  It  requires  him  to  take  out  a  license 
which  he  must  display  conspicuously  in  his  place  of  business,  give  a 
bond  in  the  sum  of  $5,000,  pay  an  annual  license  fee  of  $500,  and  make 
a  verified  annual  statement  to  the  secretary  of  state  which  shall  dis- 
dose  his  every  transaction  in  such  goods. 

It  is  clear  that  absolute  prcAibition  alone  could  be  more  efllcacious 
in  preventing  dealing  in  such  articles.  It  is  claimed  that  these  provi- 
sions are  not  repugnant  to  the  commerce  clause  of  the  federal  Consti- 
tution, and,  if  so,  that  that  point  cannot  be  raised  in  this  case  because 
the  relator  is  a  resident  of  the  state  of  New  York  and  the  goods  which 
it  is  alleged  he  sold  were  part  of  the  general  merchandise  of  the  state, 
and  therefore  do  not  constitute  interstate  commerce.  He  was  not  a 
drummer  or  an  agent  from  another  state  undertakin|f  to  buy  or  sell 
within  this  state.  The  sale  was  not  of  goods  located  in  another  state, 
to  arrive  and  be  delivered  in  this  state;  nor  were  they  in  the  original 
package.  It  is  the  law  that  a  tax  upcm  a  business  or  occupation  of  a 
resident  of  a  state  conducted  within  that  state  is  valid,  and  that,  when 
goods  have  been  brought  within  the  state  and  have  entered  into  the 
body  of  the  merchandise  therein  situate,  they  lose  their  character  as 
articles  of  interstate  commerce,  and  become  subject  to  taxation  within 
the  state.  And  it  is  further  true  that  the  Supreme  Court  of  the  United 
States  has  held  that  a  law  taxing  drummers  and  ccMnmercial  travelers, 
so  far  as  it  affects  only  the  residents  of  a  state,  cannot  be  questioned 
by  such  resident.  "Unless  the  party  setting  up  the  unconstitutionality 
of  the  state  law  belongs  to  the  class  for  whose  sake  the  constitutional 
protection  is  ^iven,  or  the  class  primarily  protected,  this  court  does 
not  listen  to  his  objections,  and  will  not  go  into  imaginary  cases,  not- 
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withst£inding  the  seeming  logic  of  the  positicm  that  it  must  do  so,  be- 
cause if  for  anv  reas<»i,  or  as  against  any  class  embraced,  the  law  is 
unconstitutional,  it  is  vend  as  to  all."  New  York  ex  rd.  Hatch  v. 
Reardon.  204  U.  S.  X62,  27  Sup.  Ct  188,  51  L.  Ed.  415,  and  cases 
there  collated. 

So  that,  looking  at  this  statute  as  a  licensing  act  upon  an  occupation 
under  the  taxing  power  of  the  state,  it  would  be  difficult  to  maintain 
that  it  violated  uie  commerce  clause  of  the  federal  Constitution. 

The  appellant  claims  that  it  is  valid  as  a  tax  law,  that  its  purpose 
is  to  raise  revenue,  and  that  the  revenue  so  raised  is  by  the  statute  to 
be  applied  to  the  maintenance  of  the  state  prisons,  and  that,  as  the  tax- 
ing power  of  the  state  is  not  restricted  by  the  Constitution,  the  Legis- 
lature is  to  determine  the  objects  of  taxation;  the  remedy  for  unwise 
tax  laws  being  lodged  in  the  people  at  the  polls  and  not  m  the  courts. 
It  is  not  now  true  that  the  power  of  taxation  is  without  constitutional 
restraint,  for  the  fourteenth  amendment  of  the  Constitution  of  the 
United  States  provides: 

"That  no  state  shall  d^nlTe  any  pen»n  of  life,  liberty  or  pnpertr  wlthont 
due  process  of  law ;  nor  deny  to  any  person  within  Its  Jnrlsdlcthm  the  eqttiil 

protection  of  the  lawa." 

While  the  taxing  power  may  be  extended  to  all  kinds  of  persons  and 
property  within  the  state,  or  may  be  restricted  to  certain  kinds,  or 
limited  area  (People  ex  rel.  Griffin  v.  Mayor,  etc.,  of  Brooklyn,  4  N. 
Y.  419,  55  Am.  E>ec.  266 ;  People  ex  rel.  Crowell  v.  Lawrence,  41  N. 
Y.  137;  Gordon  v.  Comes,  47  N.  Y.  608;  Genet  v.  City  of  Brooklyn, 
99  N.  Y.  296i  1  N,  E.  777;  Cayuga  Co.  v.  State,  153  N.  Y.  279,  47 
N.  E.  288 ;  Gubner  v.  McClellan,  130  App.  Div.  716,  115  N.  Y.  Supp. 
755),  it  is  subject  to  the  one  great  rule  that  all  persons,  under  like 
circumstances,  shall  be  treated  in  the  same  way.  Persons  and  prc^- 
erty  may  be  classified  for  taxation,  but  such  classification  may  not  be 
arbitrary,  unreasonable,  or  capricious.  Matter  of  Pell,  171  N.  Y. 
48,  63  N.  E.  789,  57  L.  R.  A.  640,  89  Am.  St.  Rep.  791.  So  that  if 
we  ignore  in  this  statute  its  obvious  purpose,  writ  so  plain  that  all  may 
read,  namely,  to  prohibit  by  onerous  and  exasperating  restrictions, 
under  the  guise  of  regulation,  the  buying  and  selling  within  this  state 
of  convict-made  goods,  and  treat  it  purely  as  a  revenue  or  tax  law, 
the  inquiry  is:  Is  its  classification  unreasonable  and  capricious?  The 
appellants  say  that  it  does  not  conflict  with  the  rule  of  equally ;  that 
it  puts  into  one  class  all  who  deal  in  convict-made  goods  and  treats 
them  all  alike ;  and  that  that  is  a  reasonable  classification.  Let  us  see. 
That  classification  is  based  upon  the  origin  of  the  g^sods  dealt  in, 
without  regard  to  the  quality  or  character  or  nature  of  the  goods 
themselves.  Clothing,  household  furniture,  shoes,  scrubbing  brushes, 
brooms,  harness,  anything  that  can  be  made  by  hand  or  machinery, 
falls  within  one  classification,  provided  the  origin  is  the  same.  Sub- 
stitute a  state  for  a  prison,  and  no  one  would  be  willing  to  say  that  a 
law  which  required  all  persons  who  might  deal  in  goods,  wares,  and 
merchandise  made  in  New  Jersey  would  be  valid ;  or,  if  it  be  objected 
that  that  would  be  a  direct  violation  of  the  federal  Constitution,  made 
in  Trc^,  or  in  Schenectady,  or  in  Buffalo.  Take  another  classification, 
120  N.T.8.— 67 
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that  a  license  fee  should  be  required  for  dealers  in  all  made  by 

machinery,  or  all  goods  made  by  hand.  If  such  classification  be  valid, 
and  if  the  purpose  of  the  act,  as  is  claimed,  is  to  protect  free  labor 
from  prison  labor,  why  in  these  days  of  contest  between  organized  and 
unorganized  labor  should  not  an  act  be  passed  which  provided  for 
such  a  license  for  selling  all  goods  made  in  a  shop  which  did  not  em- 
ploy union  labor,  and  then,  if  the  advocates  of  a  free  shop  were  in 
power,  repeal  it,  and  provide  for  such  license  for  all  goods  made  in 
shops  which  employed  union  labor,  or  single  out  for  license  dealers 
in  goods  made  in  shops  employing  members  of  certain  races,  religions, 
or  political  parties.  All  these  classifications  would  be  based  on  origin, 
as  is  that  under  consideration. 

In  People  ex  rel.  Hatch  v.  Reardon,  184  N.  Y.  431,  77  N.  E.  970, 
8  L.  R,  A.  (N.  S.)  314,  112  Am.  St.  Rep.  628,  affirmed  204  U.  S.  152. 
27  Sup.  Ct.  188,  61  L.  Ed.  415,  the  Court  of  Appeals  had  under  con- 
sideration the  stock  transfer  act — chapter  241  of  the  Laws  of  1905— 
and  held  that  a  tax  of  two  cents  on  each  $100  of  face  value  or  fraction 
thereof  of  stock  certificates  was  valid.  Many  cases  in  the  courts  of 
this  state  and  of  the  Supreme  Court  of  the  United  States  were  there 
considered.  In  People  ex  rel.  Farrington  v.  Menaching,  187  N.  Y. 
8,  79  N.  E.  884,  10  L.  R.  A.  (N.  S.)  625,  the  court  held  chapter  414 
of  the  Laws  of  1906,  amending  the  stock  transfer  act  so  as  to  make 
the  two  cent  tax  applicable  to  each  share,  no  matter  what  its  face  value 
might  be,  unconstitutional.  The  court  said : 

"We  adhere  without  qaallScation  to  the  decision  made  wben  the  act  of  19a'i 
fLawfl  190fi,  c  241]  ma.  before  us  and  broadly  indOTBe  the  reastms  idrai  to 
f>am>ort  the  Judgmeait  then  rendered.  People  ex  rd.  Hatdi  v.  Reardon,  184 

N.  Y.  431.  77  N.  R  970,  8  L.  R.  A.  (N.  S.)  814,  112  Am.  St  Rep.  628." 

We  held  that  "the  Legislature  has  power  to  classify  as  it  sees  fit 
by  imposing  a  heavy  burden  on  one  class  of  property  and  no  burden  at 
all  upon  others,"  provided  "all  persons  and  property  in  the  same  class 
are  treated  alike,  and  "the  tax  is  imposed  equally  upon  all  property 
of  the  class  to  which  it  belongs."  Li  discussmg  the  subject  we  said 
that: 

"While  a  tax  upon  a  partlcalar  boose  or  horse  or  the  faoasea  or  horses  of  a 
particular  man  or  on  the  sale  thereof  would  obviously  invade  a  coostltatloiial 
right,  still  a  tax  upon  aU  houaee,  leaving  barns  and  business  buildings  un- 
taxed, or  upon  all  borses  or  the  sale  thereof,  leaving  sheep  and  cows  nntaxed, 
however  unwise,  would  be  within  the  power  of  the  Legislature.  *  •  •  The 
equal  protection  of  the  laws  'only  requires  the  same  means  and  methods  to  be 
applied  impartially  to  all  the  constituents  of  each  class,  so  that  the  laws  sball 
operate  equally  and  uniformly  upon  all  persona  In  similar  drcumstsnces.' 
Kentucky  Railroad  Tax  Cases,  115  U.  S.  321,  337,  6  Sup.  Ct  57,  29  L.  Ed.  4U. 
Or,  tn  other  words,  all  [wrsons  must  *be  treated  alike  under  like  circumstaDces 
and  conditions,  both  In  the  ihIvII^  conferred  and  the  liabilities  impoBed.' 
Magoun  v.  Illinois  Trust  St  Savings  Bank,  170  U.  8.  283,  298.  18  Sup.  Ct  594, 
42  I*  Ed.  1037;  Hayes  v.  MlBsourl,  120  U.  S.  68,  7  Sup.  Ct  350.  30  U  Ed.  578: 
Barbler  v.  Connolly.  113  U.  8.  27.  32,  5  Sup.  Ct  357.  28  L.  Bd.  928.  *  •  • 
The  act  now  before  us  does  not  dasslfy  by  arranging  according  to  qnallty,  bat 
by  arranging  according  to  accident  While  it  places  all  corporate  shares  In  a 
class,  stUI  It  does  not  treat  all  members  of  the  class  alike,  but  without  method 
or  order  bears  heavily  upon  some  and  lightly  upon  others,  which,  in  effect,  is 
a  further  classification.  *  •  *  while  the  Legislature  has  wide  latitude  In 
classtacatlon,  its  power  In  tiiat  regard  is  not  without  limltatlfm.  for  the  dassi- 
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flcatton  must  bave  some  baBls,  reasonable  or-  noreaaoDable,  otber  than  mere 
accident,  whim,  or  caprice.  Tbere  must  be  some  support  of  tast^  policy,  dif- 
ference of  situation  or  the  Uke,  some  reason  for  it,  even  if  it  la  a  poor  one. 
While  the  state  can  tax  some  occupations  and  omit  others,  can  it  tax  only 
such  members  of  a  calling  as  have  blue  eyes  or  bladt  hair?  We  have  said 
that  It  could  tax  horses  and  leave  sheep  untaxed,  but  It  does  not  follow  that 
it  could  tax  white  horses  and  omit  all  others,  or  tax  the  sale  of  certificates 
printed  on  white  paper  and  not  those  on  yellow  or  brown.  While  one  class 
may  be  made  of  horses  and  another  of  sheep,  or  even  a  class  made  of  race 
horses,  owing  to  the  use  made  of  them,  without  a  shock  to  common  sense,  a 
classificatioa  limited  to  white  horses  would  be  so  arbitrary  as  to  amount  to 
tyranny  because  there  would  be  no  semblance  of  reason  for  It" 

It  does  not  seem  necessary  to  add  anything  to  these  felicitous  illus- 
trations of  improper  classification.  A  classification  by  origin  applied 
to  a  vast  variety  of  goods  seems  to  be  more  unreasonable  than  any 
enumerated  by  the  Court  of  Appeals.  So  that,  if  we  should  hold  that 
this  statute  does  not  violate  the  interstate  commerce  clause  of  the  fed- 
eral Constitution,  and  does  not,  tmder  the  ^ise  of  a  licensing  act, 
practically  prohibit  the  buying  and  selling  within  this  state  of  goods, 
wares,  and  merchandise  produced  in  another  state,  and  look  at  it  solely 
as  a  revenue  act,  we  are  forced  to  the  conclusion  that  it  is  an  unconsti- 
tutional exercise  of  legislative  power,  and  hence  invalid. 

It  follows  that  the  order  appealed  from  should  be  affirmed.  All 
concur. 


WELCH  V.  WATERBURT  &  CO. 
(Supreme  Court,  Appellate  DWlslon,  Second  Department   January  21,  1910.) 

1.  Masteb  and  Sebvant  (i  250*) — Injubt  to  Sksvaht—Actions— Natubb  and 

FOBM. 

Tbougb  a  ccHDmon-law  action  and  an  action  under  the  onployer's  11a- 
Ullty  act  (CwBOl.  Laws,  c  31)  may  both  be  pleaded,  yet,  platntlCP  having 
pleaded  and  tried  his  action  as  one  at  common  law,  be  may  not  rely 
on  the  special  rules  controlling  actions  under  the  employer's  liability 
act.  and  to  entitle  a  servant  to  the  benefit  of  the  act  he  must  prove  his 
action  under  It  and  conform  to  Its  terms  in  so  doing. 

[Ed.  Note.— For  otber  cases,  see  Master  and  Servant,  Cent  Dig.  |  803 ; 
Dec.  Dig.  I  250.*] 

2.  Masteb  and  Servant  (S  217*) — Injubt  to  Sebvant— Assuuption  or  Risk— 

Knowlbdoe  or  Defect. 

Where  a  servant  suing  for  injury  by  slipping  on  a  greasy  spot  on  an 
iron  plate  forming  a  part  of  the  fioor  of  a  factory  showed  that  for  several 
years,  during  three  of  which  be  bad  been  a  servant  in  the  factory,  the 
machines  threw  out  the  lubricating  oil  on  the  Iron  plates  placed  back 
of  the  machines;  that  the  oil  had  been  permitted  to  accumulate;  that 
the  fioor  had  not  been  cleaned;  that  various  servants  had  at  various 
times  slipped  on  the  oily  surface;  that  he  passed  over  the  iron  plates 
every  day  and  knew  all  about  the  machines  throwing  out  the  oil — the 
testlmcmy  showed,  as  a  matter  of  law,  that  he  assumed  the  rlslE,  though 
he  stated  that  he  had  not  seen  any  oil  on  the  [date  on  which  he  slipped 
while  he  passed  there  before  the  accident 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Cent.  Dig.  H  377, 
578,  684:  Dec.  Dig.  8  217.*] 


•Fcff  otlkar  esMS  im  uma  topic  A  S  ndubbb  lo  Dec.  A  Am.  Diet.  1907  to  date,  A  Rep'r  lDde.ci 
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8.  Master  aitd  Sebvant  d  219*) — ^Iiijubt  to  Bebtant— ABsmcFrioir  of  Bux 
— Obvious  Dangebb. 

A  servant  entering  an  employmeot,  whlcb  la  from  Its  nature  hazardous, 
assumes  the  usual  risks  of  the  service,  and  risks  which  are  apparent  to 
ordinary  observation. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig;  I  010 ; 
Dec,  Dig.  S  219.*] 

4.  Master  and  Sbbvaiit  (|  217*) — ^Injubt  to  Sebvant— AssuiiFiioa  or  Bisk 

— CONSTBDCnVK  NOTICE. 

A  senraot  who  has  had  every  opportonlty  to  see  and  know  what  bis 
fellow  servants  have  seen  and  known,  and  who  has  been  under  Bucfa  cou- 
Ultlons  for  at  least  a  year,  may  not  give  probative  evidence  that  he 
bns  not  seen  the  condition,  espe^Uy  where  he  phows  that  be  was  fa- 
miliar with  the  details  of  tlie  place. 

[EA.  Note.— For  other  cases,  see  Master  and  Servant,  Crat  Dig.  H  577, 
578;  Dec  Dig.  {  217.*] 

Masteb  awd  SEBVAirr  (|  252*) — Injubt  to  Sebvant— Notice— SurFiciEScr. 

A  notice  of  Injury  by  a  servant  injured  while  passing  betn-een  rows  of 
machines,  by  slli^ilng  on  a  grease  spot  on  the  floor  and  plunging  his 
hand  into  a  cogwheel  of  a  matSUne  80  feet  from  the  machine  operated 
by  htm,  which  alleges  that  he  was  Injured  while  at  work  on  hla  machine, 
through  the  slippery  condition  of  the  floor,  does  not  give  notice  of 
any  liability  under  the  employer's  liability  act 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  i  806 ; 
Dec.  Dig.  I  252.*] 

Hindibe^  P.  dlasttitliis. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  John  Welch  against  Waterbury  &  Co.  From  a  judgment 
for  plaintiff,  and  from  an  order  denying  a  new  trial  on  the  minutes, 
defendant  appeals.  Reversed,  and  new  trial  granted. 

Argued  befor*  HIRSCHBERG,  P.  J.,  and  WOODWARD,  BURR, 
THOMAS,  and  RICH,  JJ. 

Charles  Caprcm  Marsh,  for  appellant 
Martin  T.  Manton,  for  respondent 

WOODWARD,  J.  On  this  appeal  from  a  judgment  in  favor  of 
the  plaintiff  in  an  action  to  recover  damages  for  personal  injuries,  the 
appellant  contends  that  the  action  was  not  brought  upon  the  theory 
of  any  common-law  liability,  but  under  the  provisions  of  the  employ- 
er's liability  act  (Consd.  Laws,  c.  31),  and  that  there  was  no  proof 
that  the  notice  required  by  the  emploifer's  liability  act  was  served 
within  the  statutory  time,  and  that  for  this  reason  the  complaint  should 
have  been  dismissed,  while  the  respondent  as  urgently  insists  that  this 
is  a  common-law  action,  and  endeavors  to  sustain  the  judgment  upon 
this  theory.   In  his  first  point  the  plaintiff's  counsel  says  that: 

"The  action  was  brought  under  the  common-law  theory  as  wdl  as  ideading 
an  action  under  the  employer's  liability  act" 

And  at  page  11  of  his  brief  he  says  that: 

"This  brings  ns  again  to  the  statement  above  that,  aside  from  the  question 
of  assumption  of  risk,  the  emi^oyer's  liability  act  has  little  to  do  with  this 
controveny,  bat  tiie  actlfm  Is  one  at  common  law." 

*Por  otlwr  CMOS  mm  mum  Unfile  A  i  vumbbb  In  Dae.  *  Am.  Digs.  1907  to  dita,  *  Rep'r  JnOaxm 
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We  are  clearly  of  the  opinion  that  the  plaintiff's  contention  is  right ; 
that  the  action  was  one  purely  at  common  law.  and  for  this  reason, 
and  because,  upon  the  question  of  assumption  of  risks,  the  plaintiff 
was  permitted  to  go  to  the  jury,  under  the  provisions  of  the  employer's 
liability  act,  where  at  common  law  he  had  failed  to  make  a  case  en- 
titling him  to  such  submission,  we  are  of  opinion  that  the  judgment 
and  order  appealed  from  should  be  reversed.  There  is  no  such  thmg 
as  a  blending  of  a  common-law  action  for  negligence  resulting  in  per- 
sonal injuries  and  an  action  under  the  employer's  liability  act;  por- 
tions of  a  common-law  action  cannot  be  pieced  out  with  the  provisions 
of  the  employer's  liability  act  and  produce  a  good  and  valid  judgment, 
and  that  is  exactly  what  has  been  attempted  here.  It  is  true  that 
both  a  common-law  action  and  an  action  under  the  employer's  liability 
act  may  be  pleaded,  and  it  may  be  that  in  the  absence  of  a  demand  for 
an  election  the  plaintiff  is  not  obliged  to  say  on  which  cause  of  action 
he  is  proceeding;  but  we  believe  no  case  has  yet  held  that  a  common- 
law  action,  pleaded  and  tried  as  such,  is  entitled  to  the  benefits  of 
the  fecial  rules  laid  down  for  controlling  actions  under  the  employer's 
liability  act.  Such  an  intimation  was  made  in  Ward  v.  Manhattan 
Railway  Co.,  95  App.  Div.  437,  88  N.  Y.  Supp.  768,  but  subsequently, 
and  in  the  case  of  Curran  v.  Manhattan  Railway  Co.,  118  App.  Div. 
347,  349,  103  N.  Y.  Supp.  ^51,  the  same  court  distinctly  rejects  the 
suggestion  and  says  that : 

"Further  consideration  has  led  to  ns  to  cpnclade  that.  In  order  to  entitle  an 
employ^  to  the  benefit  of  the  proTlslons  of  the  employer's  liability  act,  he  must 
bring  bis  action  under  that  act  and  conform  to  Ita  terms  in  so  doing  (Cblsholm 
Y.  Manhattan  Railway  Co.,  116  App.  Div.  32(^  101  N.  Y.  Supp.  622),  and  that 
to  an  action  for  common-law  n^ligence,  be  la  not  entitled  to  the  benefits  of  Its 
provisions,  but  must  be  governed  by  tbe  rules  of  the  common  law." 

In  this  case  the  plaintiff  was  injured  by  sli[^ng  upon  a  greasy  spot 
upon  the  floor,  or  upon  an  iron  plate  constituting  a  part  of  the  floor, 
in  a  wire  rope  factory  in  the  borough  of  Brooklyn,  and  the  plaintiff's 
evidence,  differing  only  in  degree  from  that  of  the  defendant  upon 
the  main  question,  tended  to  show  that  for  a  period  of  five  or  six 
years  at  least,  during  three  years  of  which  the  plaintiff  had  been  em- 
ployed in  the  same  room,  substantially  the  same  conditions  here  com- 
plained of  had  existed  openly  and  obviously  to  everybody,  and  yet  the 
case  was  submitted  to  the  jury  because,  as  the  learned  court  insisted, 
the  plaintiff  had  testified  that  he  did  not  know  of  this  condition.  The 
plaintiff  produced  five  or  six  witnesses  who  testified  that  for  a  period 
of  several  years  the  machines  used  in  this  factory  would  spurt  or 
throw  out  the  lubricating  <»I  upon  the  iron  plates  placed  back  of  the 
machines,  on  which  the  bobbins  were  allowed  to  drop  on  being  taken 
from  the  same,  and  that  this  oil  had  been  permitted  to  accumulate  to 
a  depth  of  half  an  inch  or  more  upon  these  plates,  extending  out  to 
a  greater  or  less  extent  all  over  the  floor,  and  that  this  floor  was  never 
swept  or  cleaned  out  during  all  these  years ;  that  the  various  employes 
had  at  various  times  slipped  on  this  otly  surface,  though  none  of  them 
ever  appears  to  have  fallen  down,  much  less  to  have  been  injured,  and 
alt  of  them  testified  that  this  had  continued  during  all  the  time  that  they 
were  employed  in  this  factory,  some  of  them  as  many  as  six  years. 
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There  was  no  evidence  that  these  machines  were  not  proper  machines 
for  the  work  they  were  expected  to  accomplish;  no  evidence  tiiat 
there  was  any  practical  way  of  preventing  the  oil  from  spurting  out, 
or  that  any  one  had  ever  suggested  that  there  was  any  danger  to  be 
apprehended  from  conducting  the  factory  in  the  way  it  was  being  con- 
ducted. The  plaintiff,  after  much  quibbling,  which  may  have  been 
due  to  his  failure  to  comprehend  the  questions,  testified  that  he  had 
been  employed  in  this  factory  for  two  years,  that  he  was  then  away  one 
year,  and  Uiat  he  had  been  employed  there  in  this  same  room  for  a 
period  of  one  year  before  the  happening  of  this  accident,  operating 
a  machine  known  as  a  "strand  machine,"  used  in  making  heavy  wire 
rope,  so  that  he  had  been  employed  there  for  three  years  out  of  the 
four  years  preceding  the  accident,  during  which  time  his  own  witnesses 
testify  that  this  oily  and  sHppeiy  condition  had  prevailed.  His  com- 
plaint, and  his  notice  served  under  the  enq)lo^er's  liability  act,  ali^;ed 
that  he  was  injured  while  at  work  upon  his  machine,  through  the 
slippery  condition  of  the  floor;  but  his  bill  of  particulars,  and  his 
own  testimony,  dispute  this,  and  say  that  the  accident  happened  on  a 
machine  some  30  feet  away  from  the  one  on  which  he  was  employed, 
and  that  it  occurred  while  he  was  walking  down  a  passageway  between 
rows  of  machines  similar  to  his  own  on  his  way  to  the  toilet  room,  and 
that  the  cause  of  the  injury  was  not  due  to  an3rthing  inherently  wrong 
in  the  machine,  but  simply  because  he  slipped  upon  this  oily  plate  and 
plunged  his  hand  into  a  cogn'heel  in  falling,  so  that  it  is  apparent  the 
accident  might  have  resulted  substantially  the  same  if  a  sharp  axe  or 
some  other  article  capable  of  injuring  him  had  been  placed  outside 
of  this  passageway  but  in  reach  of  his  hand  when  he  fell.  In  other 
words,  the  machine  had  nothing  to  do  with  his  injury,  except  that  it 
happened  to  be  where  in  falling  he  reached  his  hand  into  the  cog- 
wheels, instead  of  hitting  something  else  that  might  have  been  there, 
and  it  is  not  claimed  that  the  defendant  was  negligent  in  this  regard. 

Having  in  mind  the  open  and  obvious  danger  of  a  slippery  floor, 
such  as  the  plaintiff's  witnesses  testify  bad  been  maintained  for  a 
period  of  six  years,  more  or  less,  and  the  facts  above  stated,  it  is  im- 
portant to  consider  the  tetimony  of  the  plaintiff  to  determine  if,  at 
common  law,  he  had  made  a  case  entitling  him  to  ^o  to  the  jury; 
this  question  having  been  presented  by  the  motion  to  dismiss.  He  told 
of  his  positicHi  in  me  factory  at  the  machine  which  he  was  operating, 
and  that  he  started  to  walk  down  the  passageway,  about  tour  feet 
wide,  between  a  row  of  machines,  to  the  toilet  room.  He  says : 

**A8  I  was  ffolng  over  to  tbe  toflet.  I  told  Mr.  Jordon ;  I  wait  op  tbroogh  the 

alste ;  well,  I  slipped  od  tbis  plate.  Tbe  plate  was  between  the  aisles,  crosslus. 
•  *  •  Tbe  size  of  this  plate  was  three  by  two.  I  stuped  on  the  plate,  this 
iron  plate.  *  *  •  Say  I  slipped  on  that ;  well.  I  didn't  take  notice  of  wbat 
was  on  that  plate  at  that  time.  •  •  *  Well,  after  I  fell  and  got  ni^  I  seen 
tbe  oil  there ;  that's  all.  Tbe  oU  was  on  this  plate.  This  plate  extended  across 
the  passf^eway.  •  *  •  Alter  I  sot  up  I  seen  the  oil.  There  was  oil  there 
aboat  three  by  one ;  three  foot  tme  way  and  a  foot  the  other  way ;  a  ring  ot  oil 
about  three  foot  long  and  a  foot  wide." 

The  plaintiff  described  the  way  he  fell  into  the  gears  of  the  machine, 
and  explained  to  the  court  that  the  iron  plates  were  placed  in  the  floor 
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for  the  purpose  of  holding  tfie  bobbins,  that  they  were  so  heavy  that 
they  would  pass  through  an  ordinary  wood  floor,  and  then  on  cross- 
examination  he  said: 

*^st  same  condition  tiad  been  going  on  «U  the  years  I  web  Uiere.  I  was 
not  fiunlllar  witb  it  and  did  not  know  all  about  the  cmidltlona." 

He  was  asked : 

"Well,  yon  knew  all  about  thla  plate  being  there  and  the  bobbins  dropping 
on  itr 

The  court  interposed :  ^ 
"He  told  yon  be  knew  of  tbe  existence  of  It  for  a  year." 

The  defendant's  counsel  then  continued,  and  the  witness  responded : 

"That  part  of  it.  about  dn^j^  tbe  bobUna  on  thla  plate^  I  waa  familiar 
wltb.  Erery  day  I  would  have  occasion,  one  or  more  times,  to  go  up  this 
passageway  to  the  toilet  room  or  to  that  end  of  tbe  room.  *  *  *  I  could 
not  say  as  to  bow  many  times  during  tbe  year  I  had  passed  over  that  Iron 
plat&  It  was  a  dally  occurrence.  *  *  *  I  say  that  after  I  fell  I  saw  some 
oil  on  tbls  plate,  that  tbe  oil  was  about  three  foot  long  and  a  foot  wide.  I 
never  knowed  that  room  to  be  cleaned  up.  I  mean  that  for  the  whole  yenr 
that  I  had  been  there  I  never  saw  any  one  clean  that  room  at  all,  only  picking 
tbe  scrap  wires  up.  *  *  *  There  bad  been  nothing  done  to  thla  iron  plate, 
so  tax  as  I  know,  for  a  whole  year.  The  madilnes  threw  out  the  oil.  nothing 
besides  the  oil.  Threw  out  all  oil  that  went  on  it,  a  good  deal  of  oil  every  day. 
threw  it  all  over.  They  threw  It  all  over  the  floor.  I  mean  that  the  oil  n-as 
apartlng  out  from  these  machines  all  the  while,  all  over  the  floor;  on  the 
wooden  floor,  too,  as  well^as  on  these  plates.  Each  machine  threw  ont  oil  the 
same  way;  the  whole  ten  machines.  I  want  to  be  understood  now  that  nothing 
waa  ever  done  about  cleaning  up  any  of  this  oil  for  the  whole  year  that  these 
madilnea  were  throwing  It  ont." 

And  then  on  redirect  examination  he  says: 

"I  did  not  ever  see  any  grease  upon  tbls  plate  upon  which  I  BllK>ed.  while  1 
was  passing  tboe  b^ore  that  aoddent" 

And  it  was  upon  this  statenKnt  that  the  case  was  sent  to  the  jury. 
He  says,  in  harmony  with  all  his  witnesses,  that  for  a  period  of  one 
year  adl  of  these  machines  had  been  throwing  out  oil  upon  these  iron 
plates ;  that  nothing  was  ever  done  to  clean  up  this  oil ;  that  he  passed 
over  these  iron  plates  at  least  once  every  day  during  the  year,  and  yet, 
because  he  stated  that  "I  did  not  ever  see  any  grease  upon  this  plate 
upon  which  I  slipped,  while  I  was  passing  there  before  that  accident," 
he  is  permitted  to  go  to  the  jury  on  the  question  of  whettier  he  had 
assumed  the  risks  of  the  employment.  He  says  he  knew  all  about  the 
machines  dropping  these  bobbins  upon  the  iron  plate ;  he  Imew  that 
the  iron  plates  were  placed  there  because  they  were  too  heavy  to  be 
dropped  on  wooden  floor;  he  testifies  that  for  a  period  of  one  year 
these  machines  had  all  been  throwing  out  oil  upon  these  plates,  and  that 
nothing  had  ever  been  done  toward  cleaning  them  up;  he  knew  all 
about  these  conditions;  and  yet,  unless  he  makes  the  distinction  be- 
tween grease  and  oil,  he  asks  us  to  believe  that  in  passing  over  these 
plates  for  a  period  of  one  year  he  had  never  observed  their  condition. 
He  either  knew  that  there  was  oil  and  grease  on  those  plates  during 
the  year,  or  else  he  did  not  know  that  all  the  machines  were  throwing 
out  this  oil  up<»i  these  plates  and  upon  the  floor  during  that  period. 
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and  this  court  ought  not  to  permit  an  intelligent  man  to  profit  by  his 
own  testimony  where  it  is  absolutely  incapable  of  reconciliation  with 
Uis  own  theory  of  the  case.  Upon  bis  pleadings  he  was  obliged  to 
show  that  this  floor  was  and  had  been  in  a  dangerous  condition  long 
enough  to  give  the  defendant  notice ;  he  has  furnished  the  evidence  of 
the  condition  of  this  floor  for  a  period  of  six  years,  showing  the  same 
relative  situation.  For  three  years  of  that  time  the  plaintiff  was  him- 
self employed  in  the  very  room  where  this  condition  existed.  For 
one  ^ear  at  least  he  had  been  passing  over  this  very  plate  where  he 
was  mjured,  and  he  tells  us  that  every  one  of  the  maoiines  was  throw- 
ing out  oil  upon  these  plates  and  upon  the  fioor  during  this  same  year, 
and  yet  he  testifies  that  he  had  never  seen  any  grease  upon  diis  plate 
where  he  slipped,  while  he  was  passing  there  before  this  accident.  It 
is  impossible  to  harmonize  these  statements,  and  the  plaintiff  has  by 
his  own  testimony,  as  well  as  by  that  of  all  of  his  material  witnesses, 
established  that  for  years  this  very  condition  had  existed,  openly  and 
obviously ;  that  there  were  no  hidden  defects,  but  merely  the  presence 
of  this  oil,  which  the  machines,  in  the  course  of  their  ordinary  opera- 
tion, threw  out  to  the  knowledge  of  all  of  the  persons  there  employed. 

This  condition  of  affairs  makes  a  recovery  at  common  law  out  of 
the  question.  Where  a  servant  enters  upon  employment  f  r<xn  its  nature 
necessarily  hazardous,  he  assumes  the  usual  risks  and  perils  of  the 
service,  and  also  risks  which  are  apparent  to  ordinary  observation 
(Gibson  v.  Erie  Railway  Co.,  63  N.  Y.  449,  20  Am.  Rep.  552 ;  Drake 
V,  Auburn  City  Ry.  Co.,  173  N.  Y.  466,  €6  N.  E.  121 ;  Kline  v.  Abra- 
ham, 178  N  Y.  377,  381,  70  N.  E.  923,  and  authorities  there  cited^. 
and  certain  in  this  case  the  defendant  must  be  presumed,  as  a  matter 
of  law,  to  have  known  that  which  was  open  to  the  most  ordinary 
observer.  In  a  somewhat  similar  case  the  Court  of  Appeals  said: 

"In  thlB  case,  as  we  have  seen,  the  plaintiff  perfectly  familiar  wlQi  tbew 
stairs.  She  had  been  np  and  down  the  staircase  at  least  twice  dally  and  must 
have  known  of  Its  condition.  It  was  an  open,  visible  structure  having  no 
latent,  hidden,  or  anseen  defects.  *  *  *  If  they  were  slippery  by  reason  of 
their  smoothness  or  polish,  that  fact  was  as  apparent  to  her  as  It  was  to  her 
employers ;  she  knew  that  the  st^  were  not  covered  with  rubber  treads,  car- 
pets, or  other  material,  and  we  think  the  risk  incidental  to  their  use  was  as- 
sumed by  her.**  Kline  v.  Abraham,  supra. 

A  plaintiff  who  has  had  every  opportunity  to  see  and  know  what 
his  fellow  workmen  have  seen  and  known,  and  who  has  been  under 
these  conditions  for  at  least  one  year,  is  not  in  a  position  to  give  pro- 
bative evidence  that  he  has  not  seen  the  condition,  particularly  when 
by  his  own  testimony  he  shows  himself  to  have  been  familiar  with  all 
the  details  of  the  place. 

.The  notice  served  upon  the  defendant  does  not  give  notice  of  any 
liability  under  the  employer's  liability  act;  it  is  merely  a  notice  of  the 
common-law  right  of  action  which  was  litigated,  and  it  was  not  prop- 
erly in  the  case,  though  it  may  be  questioned  whether  the  objections 
urged  covered  this  point.  At  any  rate,  the  plaintiff  now  holds  that  it 
was  a  common-law  action,  and  this  is  what  was  pleaded  and  liti- 
gated, and  as  the  plaintiff,  under  his  evidence,  had  not  established  a 
coqimon-law  right  to  recover,  it  was  error  to  submit  the  question  to 
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the  jury,  and  the  judgment  entered  upon  the  verdict  must,  with  the 
order  appealed  from,  be  reversed  if  the  integrity  of  the  law  of  negli- 
gence is  to  be  preserved. 

The  judgment  and  order  appealed  from  should  be  reversed,  and  a 
new  trial  granted;  costs  to  abide  the  event  All  concur,  except 
HIRSCHBERG,  P.  J.,  who  dissents. 


WHITWELI.  V.  WRIGHT  et  al. 
Supreme  Court,  Appellate  DiTision,  Fourth  D^rtment  January  12,  1910.) 

1.  Banebuptct  (I  816*)— "Fixed  LrABiLixr." 

The  bankruptcy  act  (Act  July  1,  189S,  c.  541,  |  63a.  30  Stat  S62  [U.  S. 
Comp.  St.  1901,  p.  34471)  In  deflnlng  the  provable  debts  against  the 
estate  of  a  bankrupt  provides:  "A  fixed  liability  as  evidenced  by  a  Judg- 
ment or  an  Instrument  In  writing,  absolutely  owing  at  the  time  of  the 
filing  of  the  petition  against  blm."  Held,  that  where  a  note  was  matured 
at  the  time  of  the  flllng  of  the  petition,  and  there  was  presentation, 
demand  of  payment,  and  iffotest,  the  llaMUty  of  an  Indorser  thereon 
was  a  fixed  one  within  the  meaning  of  such  section. 

lEd.  Note.— For  other  cases,  see  Bankruptcy,  Dec.  Dig.  fi  3l6.*l 

2L  BAHKBXmCT  (i  306*) — DEnSOTS,  AUBNDUEKTS,  AKD  COBBICTIONS— SUPPLT- 

ma  OHissiona. 

In  an  action  by  a  trustee  In  bankruptcy  to  set  aside  aa  a  preference 
a  conveyance  by  the  bankrupt,  where  the  suOlciency  of  a  certified  copy 
of  the  petition  and  the  adjudication  of  the  federal  court  to  establUdi  the 
bankrupt's  Insolvency  was  questioned,  the  Appellate  Court  had  power 
to  require  the  submission  as  part  of  the  record  on  appeal  of  certified 
copies  of  the  order  of  reference  to  a  special  master  of  the  minutes  on 
the  reference,  the  petition  and  orders  permitting  creditors  to  lotervene, 
the  answer  of  the  bankrupt,  the  report  of  the  s[>eclal  master,  and  the 
order  confirming  the  same  and  directing  judgment. 

lEO.  Note.— For  other  cases,  see  Bankruptcy,  Dec.  Dig.  i  306.*] 

8.  Bankbuptct  (J  100*) — Recovkbt  or  Pbefebence— I nsolvbncy— Evidence. 
A  judgment  of  the  federal  court  confirming  the  report  In  bankruptcy 
proceedings  of  a  special  master  finding  the  allOged  bankrupt  Insolvent, 
no  appeal  being  taken  therefrom  or  from  orders  permitting  creditors  to 
Intervene,  condnslvely  established  the  Insolvency  of  the  bankrupt  In  an 
action  to  set  aside  as  a  preferaice  a  conveyance  by  him. 
[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Dec.  Dig.  |  100.*1 

4.  BaNKBUPTCT  (I  166*) — PBETEBENOES — "REASonABIA  Oboumd." 

Under  the  national  bankmptcy  act,  whit  constitutes  "reasonable 
grouud"  that  a  preference  la  Intended  by  the  bankrupt  must  depend  on 
facts  and  drcnmstances. 

(Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  |  256 ;  Dec. 
Dig.  I  166.*] 

0.  Bahkbuttot  (S  303*)— Pbbfebences— Action  to  Rbcoveb— Sufficienot  of 
Eviokrce. 

In  an  action  by  a  trustee  in  bankmptcy  to  set  aside  as  a  preference  a 
conveyance  by  the  bankrupt,  evidence  held  snfflclent  to  show  that  the 
eraiTeyance  was  intended  as  a  preference. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Dec.  Dig.  I  803.*] 

Appeal  from  Equity  Term,  Ontario  County. 


*Fo7  oUiw  caaea  m«  lame  topic  *  S  mniBsB  In  Dec.  &  Am.  Dlga.  1907  to  dxte,  A  Rep'r  Iadex«r 


Digitized  by  Google 


1066 


120  NEW  YORK  SUPPLBMBNT. 


(Sup.Ct 


Action  by  Francis  W.  Whitwell,  as  trustee  in  bankruptcy  of  Charles 
C.  Gates,  against  Frank  N.  Wright  and  others.  From  the  judgment, 
defendants  appeal.  Affirmed. 

For  prior  report,  see  115  N.  Y.  Supp.  48. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING.  WILLIAMS, 

KRUSE,  and  ROBSON,  JJ. 

George  L.  Bachman,  for  appellants. 
Lansing  G.  Hoskins,  for  re^ondent. 

SPRING,  T.  The  action  is  brought  by  the  plaintiff  as  trustee  in 
bankruptcy  of  Charles  C.  Gates,  a  bankrupt,  in  pursuance  of  section  60 
of  the  national  bankruptcy  act,  to  set  aside  a  conveyance  of  real  estate 
made  by  said  Gates  and  wife  to  the  defendant  Frank  N.  Wrigjit. 
On  October  9,  1906,  the  defendant  Gates  and  his  wife  executed  a  con- 
veyance  of  a  farm  owned  by  him  in  the  county  of  Ontario  to  the 
defendant  Frank  N.  Wright,  who  was  his  brotiier-in-Iaw  and  who 
resided  in  the  state  of  Minnesota,  which  deed  was  recorded  on  the 
12th  day  of  that  month.  Wright  was  a  creditor  of  Gates  to  the 
amount  of  about  $8,000,  and  the  consideration  for  the  conveyance 
of  the  farm  was  the  payment  of  these  obligations,  which  were  sur- 
rendered and  extinguished  at  that  time ;  and  it  is  also  claimed  by  the 
defendants  that  Wright  paid  to  Gates  in  cash,  in  addition  to  the  can- 
cellation of  the  indebtedness  referred  to,  about  the  sum  of  $2,000. 

About  the  1st  of  February,  and  within  four  months  after  the  de- 
livery of  said  conveyance,  the  First  National  Bank  of  Geneva  and 
two  other  creditors  of  the  defendant  Gates  executed  and  caused  to  be 
filed  with  the  clerk  of  the  District  Court  for  the  Western  District  of 
New  York  their  petition  in  involuntary  bankruptcy  proceedings  against 
the  defendant  Charles  C.  Gates.  An  answer  was  mterposed  to  said  pe- 
tition, and  on  the  21st  day  of  March,  1908,  said  District  Court  declared 
and  adjudged  said  Gates  a  bankrupt.  The  sole  ground  upon  which  in- 
solvency was  charged  in  said  petition  was  the  conveyance  made  by 
said  Gates  to  said  defendant  Wright,  and  which,  it  is  claimed,  was 
for  the  puipose  of  giving  a  preference  to'said  Wright  over  the  other 
creditors  of  the  alleged  bankrupt,  and  that  the  said  grantee  had  rea- 
sonable cause  to  believe  that  a  preferential  transfer  was  intended  by 
such  conveyance. 

Section  60a  of  the  national  bankruptcy  act  (Act  July  1,  1898,  c. 
541,  30  Stat.  562  [U.  S.  Comp.  St.  1901,  p.  3445])  provides: 

"A  person  ehnll  be  deemed  to  have  ^ven  a  preference  If,  being  iBsoIvent,  he 
tins  within  four  months  before  the  filing  of  the  petition,  *  *  *  made  a  trans- 
fer of  any  of  his  property ;  and  the  effect  of  •  •  ♦  snch  •  •  •  tranafor 
will  be  to  enable  any  one  of  his  creditors  to  obtain  a  greater  percentage  ot  lile 
debt  than  any  other  (tf  such  creditors  of  the  same  dasB." 

Subdivision  b  provides: 

"If  a  iHuikrupt  shall  have  given  a  preference,  and  the  person  receirlng  It,  or 
to  be  benefited  thereby  *  •  *  shall  have  had  reasonable  cause  to  bdleve 
that  it  was  Intoided  thereby  to  give  a  preference,  It  shall  be  voldatrte  by  the 
trustee  and  he  may  recover  the  property,  or  Its  valu^  from  mch  penoL" 

The  plaintiff,  in  order  to  bring  himself  within  the  provisions  of  this 
section,  introduced  in  evidence  a  certified  copy  of  the  petiti<Mi  in  the 
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involuntary  bankruptcy  proceeding  and  the  final  adjudication  of  the 
federal  court,  and  then  gave  proof  tending  to  bring  the  case  within 
subdivision  "b"  of  section  60  above  quoted. 

It  is  the  claim  of  the  appellants  that  the  petition  did  not  allege  the 
facts  essential  to  give  the  court  jurisdiction.  As  already  stated,  it  was 
made  by  three  creditors  of  Gates,  and  alleged  that  together  their 
claims  against  the  alleged  bankrupt  exceeded  $500,  and  that  the  aggre- 
gate of  his  liabilities  was  more  than  $1,000.  Section  59b,  §  4,  subd. 
b,  National  Bankruptcy  Act.  It  appears  from  the  petition  that  the 
First  National  Bank  of  Geneva,  one  of  the  petitioners,  held  a  prom- 
issory note  of  $1,500  executed  by  the  Torrey  Park  Preserving  Com- 
pany, and  which  was  indorsed  by  the  defendant  Gates,  and  which  bore 
date  October  23,  1906,  and  by  its  terms  due  in  three  months  there- 
after. The  presentation  of  said  note  for  payment,  demand  of  pay- 
ment, and  protest  are  all  duly  alleged  in  said  petition.  Said  note 
wotild  therefore  accrue  on  the  23d  day  of  January,  1906,  and  was  a 
matured  obligation  at  the  time  of  the  execution  of  said  petition. 

Hie  national  bankruptcy  act  of  1898  in  section  63a,  in  defining  the 

provable  debts  against  the  estate  of  a  bankrupt,  provides  as  follows:  > 

"A  fixed  llablU^,  as  evidenced  by  a  jndgmoit  or  an  Instrument  In  writing, 
absolntdy  owing  at  the  time  of  tbe  filing  of  tbe  petition  agaliut  him,  whether 
then  payable  or  not." 

This  provision  differs  from  the  provisions  contained  in  former 
bankruptcy  acts,  in  that  it  requires  a  fixed  liability  absolutely  owing 
at  the  time  of  the  filing  of  the  petition.  In  former  acts  contingent 
liabilities,  whether  matured  or  unmatured,  could  also  be  proved  against 
the  bankrupt.  In  construing  this  provision  it  has  t^en  held  that 
unmatured  obligations  for  which  the  all^;ed  bankrupt  is  only  contin- 
gently liable  cannot  be  proven.  Phenix  National  Bank  v.  Waterbury 
et  al.,  123  App.  Div.  453,  108  N.  Y.  Supp.  391 ;  Pine  r.  C.  T.  &  T. 
Co.,  182  U.  S.  438,  21  Sup.  Ct.  906,  45  L.  Ed.  1171. 

It  is  the  claim  of  the  appellant  that  the  liabilities  of  the  bank 
against  Gates,  and  which  are  set  out  in  the  petition,  to  the  amount  of 
over  $6,000,  were  claims  for  which  he  was  contingentl;y^  liable  and  had 
not  matured  at  the  time  the  petiti(»i  was  filed..  This  is  true  as  to  all 
of  the  obligations,  except  the  one  alreadv  adverted  to.  The  liability 
of  the  indorser  had  become  fixed  when  the  petition  was  filed  and  the 
sum  of  $1,500  was  absolutely  owing  upon  his  contract  of  indorsement 
to  the  plaintiff.  An  action  could  mive  been  tnatntained  against  Gates 
at  once  to  recover  the  full  amount  of  $1,500.  It  is  unimportant  as  to 
the  other  obligations  set  forth  in  the  petition  owin^  to  the  bank  for 
the  amount  of  $1,500  is  sufRcient  to  give  the  court  jurisdiction.  The 
other  two  valid  claims  are  set  forth  due  to  the  other  two  petitioning 
creditors,  so  that  I  think  all  the  essentia!  jurisdicticmal  facts  are  am- 
tained  in  the  ^ition. 

Upon  the  trial,  the  plaintiff,  in  order  to  establish  the  insolvency  of 
Gates,  offered  in  evidence  a  certified  copy  of  the  petition  and  adjudica- 
tion of  the  federal  court  in  the  bankruptcy  proceeding.  The  defend- 
ants' counsel  objected  to  the  reception  of  these  two  docimients  on  the 
groimd  that  they  were  inc<»npetent,  assignii^  no  other  ground  of 
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objection.  Hiey  were  received  in  evidence,  and  constitute  the  wily 
proof  of  insolvency.  When  certain  evidence  was  offered  on  behalf 
of  the  defendants  bearing  upon  this  question,  the  court  remarked: 

"You  may  assume  that  In  this  case,  unless  Uie  adjudication  In  bankruptcy 
settles  the  question  of  Insolvency  at  the  time  this  deed  was  made,  that  there 
la  no  other  proof  snfflcient  from  which  it  can  be  found  that  there  was  any  In- 
BolToicy  at  that  tlmfa" 

And  again: 

"I  understand  the  plaintiff's  counsel  to  concede  that  be  cannot  succeed  in 
this  action  unless  the  adjndlcatltm  In  bankruptcy  is  conclnsiTe  evidence  that 
the  grantor.  Gates,  In  that  deed,  was  Insolvent  on  the  day  tbe  deed  was  made, 
ifr.  Hosklna:  That  is  right" 

The  cotmsel  for  the  appellants  contends  that  the  petition  and  adjudi- 
cation do  not  establish  the  insolvent  of  Gates,  and  he  further  claims 
that  the  judgment  roll  should  have  been  received  in  evidence.  It 
appears  from  the  recitals  in  the  adjudication  that  an  answer  was  filed, 
that  the  matter  was  referred  to  a  master  in  chancery  by  whom  a  report 
was  made  finding  that  Gates  should  be  adjudged  a  bankrupt,  and 
'  that  said  report  was  confirmed. 

1  doubt  whether  the  general  objection  interposed  to  the  admissibility 
of  these  documents  in  evidence  was  sufficient  to  raise  the  question. 
However,  it  is  important  that  all  the  papers  constituting  the  judg- 
ment roll  in  the  proceeding  should  be  received  in  evidence.  The  at- 
torneys were  therefore  directed  to  submit  as  part  of  the  record  on 
appeal  certified  copies  of  each  of  these  papers.  In  compliance  with 
this  suggestion,  we  have  been  furnished  with  certified  copies  of  the 
order  of  reference  to  a  special  master  of  the  minutes  taken  on  the 
reference,  the  petition  and  orders  pwrmitting  creditors  to  intervene, 
the  answer  of  the  alleged  bankrupt,  the  report  of  the  special  master, 
the  order  confirming  the  same,  and  directing  judgment,  with  other 
papers. 

The  power  of  the  court  to  require  the  production  of  these  papers 
upon  the  review  of  the  appeal  is  well  sustained  by  authority.  Stemm- 
ler  V.  Mayor,  etc.,  of  N.  Y.,  179  N.  Y.  473,  482,  72  N.  E.  581 ;  People 
ex  rel.  Hummel  v.  Reardon,  186  N.  Y.  164,  176,  78  N.  E.  860;  MiUi- 
ken  v.  Dotson,  117  App.  Div.  527,  102  N.  Y.  Supp.  564;  Dunham  v. 
Townshend,  118  N.  Y.  281,  23  N.  E.  367 ;  H.  B.  M.  &  F.  R.  Co.,  v. 
Town  Board,  87  Hun,  276,  278,  33  N.  Y.  Supp.  808.  I  have  examined 
the  very  careful  report,  which  is  also  an  opinion,  of  the  special  mas- 
ter, and  which  is  devoted  almost  entirely  to  the  jurisdictional  question 
here  raised.  He  considered  minutely  each  of  the  claims  set  forth 
in  the  petition,  and  also  the  claims  which  were  presented  in  pursuance 
of  the  order  of  the  United  States  District  Court,  and  reached  the  con- 
clusion that  the  claims  embodied  in  the  petition  were  sufhcient  to  con- 
fer jurisdiction,  and,  even  if  he  was  in  error  in  that  conclusion,  the 
claims  of  the  intervening  creditors  might  properly  be  considered  in 
support  of  the  petition,  and  two  of  these  he  held  to  be  valid.  His 
report  was  confirmed,  and  judgment  was  entered.  The  precise  answer 
here  interposed  was  raised  in  that  proceeding  as  the  only  lit^ted 
question  and  was  passed  upon,  terminating  in  a  final  adjudication 
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adjud^ng  said  Gates  to  be  insolvent.  That  court  was  vested  with 
jurisdiction  of  the  subject-matter,  and  no  appeal  has  been  taken  from 
the  final  judgment  or  the  orders  permitting  the  creditors  to  intervene. 
This  judgment  conclusively  established  the  insolvency  of  the  defend- 
ant Gates  at  the  time  the  conveyance  was  made.  De  Graff  v.  Lang, 
92  App.  Div.  662,  87  N.  Y.  Supp.  78. 

The  other  ground  which  it  was  incumbent  for  the  plaintiff  to  es- 
tablish was  that  the  grantee,  Wright,  had  reasonable  ground  to  appre- 
hend that  a  preferential  transfer  was  intended  by  the  conveyance  to 
him.  Of  course,  this  proposition  must  depend  upon  a  variety  of 
circumstances  for  the  two  parties  interested  would  naturally  testify 
that  no  such  purpose  was  intended,  Wright,  the  grantee,  was  a 
brother-in-law  of  Gates,  and  had  formerly  resided  near  the  city  of 
Geneva.  He  had  been  West  for  several  years  and  owned  a  farm  in 
Ontario  county,  and  occasionally  came  back  to  visit  his  relatives  and 
look  after  his  property  in  Ontario  county.  He  was  a  stockholder  in 
the  Torrey  Preserving  Company,  of  which  Gates  was  the  manager  and 
treasurer,  and  it  was  the  failure  of  this  company  which  probably 
caused  the  bankruptcy  of  Gates,  as  he  was  a  very  large  creditor  of 
this  company,  and  it  was  only  able  to  pay  a  small  percentage  on  its 
liabilities.  He  came  East  in  September,  stopped  a  part  of  the  time 
with  Gates,  sold  his  farm,  and,  as  he  claims,  brought  with  him  about 
$2,000  in  cash  and  the  notes  amounting  to  about  $7,000  against  Gates 
and  which  had  been  running  for  many  years.  Gates  asked  him  to 
buy  his  farm.  He  said  he  was  anxious  to  buy  a  farm  and  inquired 
what  he  asked,  and  Gates  said  $10,000,  and  the  sale  was  immediately 
made.  The  defendants  claim  that  these  notes,  which  were  turned  over 
to  Gates,  were  destroyed,  which  may  be  natural  enough,  but  nobody 
seems  to  have  any  record  or  any  memorandum  in  regard  to  them.  We 
have  only  the  testimony  of  the  interested  parties  as  to  the  notes  at  all. 
At  that  time  Wright  remained  in  and  about  Geneva  for  several  weeks, 
was  with  Gates,  visited  the  preserving  company,  which  was  in  financial 
distress,  and  yet  never  made  any  inquiries  as  to  Gates'  responsibility 
or  as  to  the  condition  of  the  preserving  company.  During  all  this 
time  he  did  not  visit  the  farm  which  he  was  to  purchase.  It  was  leased 
to  tenants  who  paid  a  rent  of  $1,200,  and  yet  he  did  not  notify  them  of 
his  purchase,  and,  in  fact,  aftef  the  conveyance  the  rent  was  paid  to 
Gates,  and  1^  him  sent  to  Wright  in  Minnesota.  It  is  not  necessary, 
however,  to  enumerate  all  this  evidence.  Quite  an  amount  of  it  was 
given,  largely  elicited  from  Gates  and  Wright  themselves.  What 
constitutes  "reasonable  ground"  that  a  preference  is  intended  must 
depend  upon  facts  and  circumstances.  Crittenden  v.  Barton,  59  App. 
Div.  555,  69  N.  Y.  Supp.  559. 

The  trial  court  had  an  opportunity  to  see  these  witnesses,  has  reached 
a  conclusion,  and  made  a  finding  that  Wright  at  the  time  of  the  trans- 
fer had  "reasonable  cause  to  believe  that  it  was  intended  by  said  trans- 
fer to  give  him  a  preference,"  and  that  it  did  have  that  effect.  The 
evidence  shows  that  Gates  can  only  pay  a  small  percenwge  to  his 
creditors,  and,  if  the  value  of  this  farm  is  turned  over  to  the  receiver, 
there  would  be  insufficient  then  to  pay  the  creditors  in  full.  The'  result 
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of  the  conveyance,  if  upheld,  is  that  Wright  receives  pajrment  in  full 
of  his  indebtedness,  while  the  other  creditors  receive  but  a  small  per- 
centage. In  cases  of  this  kind  we  must  start  with  the  broad  proposi- 
tion that  it  is  the  purpose  of  the  national  bankruptcy  act  to  maintain 
equality  among  the  creditors  so  that  all  of  the  same  class  will  receive 
the  same  percentage  of  payment.  Pirie  v.  Chic.  Title  &  Trust  Co., 
182  U.  S.  438,  21  Sup.  Ct.  906,  45  L.  Ed.  1171.  The  judgment  should 
be  affirmed,  with  costs. 
Judgment  affirmed,  with  costs.   All  concur. 


In  re  HUFF. 

(Sopreme  Court,  AiK>elIate  Division,  Fourth  Departmat  JmvMij  12,  IBiO) 

1.  Intoxicating  Liquobs  (|  248*) — Liquob  Tax  Law — Seizobb  of  Liquob»— 

Wabbant^-Complaikt. 

Under  Liquor  Tax  Law  (Godh^  Laws,  e.  84)  S  88  (2)>  {worldlne  that  on 
verified  complaint  "aettliw  forth  facts  nlildi  establidi"  that  Uqnan  are 
kept  In  any  place  for  the  purpose  of  unlawful  sale,  or  that  there  Is  prob- 
able cause  for  believing  tbat  liquors  are  so  kept,  a  Justice  of  the  Su- 
preme Court  shall,  If  satisfied  that  there  Is  probable  cause  to  believe 
liquors  are  so  kept.  Issue  his  warrant  commanding  search  of  the  premises 
for  such  liquor,  and  seizure  thereof,  If  found,  a  complaint  sol^y  on  In- 
formation and  belief  and  containing  no  statement  showing  any  fact  from 
which  personal  knowledge  can  be  Inferred  of  the  source  of  complainant's 
information,  or  the  grounds  of  bis  b^e^  does  not  authorise  issuance  of 
the  warrant 

[Ed.  Note.--For  other  cases,  see  Intoxlcatiiv  Uquors,  Cent  Dig.  il  388^ 
860;  Dec.  Dig.  {  24&*] 

2.  lAToxzcATina  LiQUosa  (I  248*)— Liqros  Tax  Law— Seizubx  or  Lxquos— 

Wabbawt— CoMPLAnrr. 

Nor  is  BUdi  complaint  assisted  as  a  statement  of  material  facts  by  the 
affidavit  of  another  than  ccnnplalnant  tlRt  he  has  read  the  complaint,  and 
knows  the  contents,  and  that  the  same  la  true  of  his  own  knowledge; 
this  being  merely  to  the  effect  that  of  such  affiant's  own  knowledge  com- 
plainant has  been  Informed  of,  and  believes,  the  statement  of  the  facts 
he  has  alleged  on  Information  and  belief. 

[Ed.  Note.— For  other  cases,  see  Intoxicating  Liquors,  Dec  Dig.  |  248.*] 

8.  IHTOXICATINO  LlQUOBB  (1  230*) — ^LiqVOB  TAX  LAW— SEZZUBX  LZQUOBS-^ 

Obdeb  on  Retubn  Dat. 

Where  warrant  for  search  and  for  seizure  of  liquors  has  been  Issued 
under  Liquor  Tax  Law  (Consol.  Laws,  c.  34)  S  33  (2),  on  an  lDsufflcl«it 
complaint  to  authorize  It,  the  person  served  therewith,  and  from  whose 
possession  the  liquor  Is  taken,  being  directed  by  the  notice  In  the  warrant 
to  appear  at  a  certain  time  and  place  before  the  magistrate  who  Issued 
the  warrant  to  show  cause  why  the  property  so  taken  from  his  pos- 
session should  not  be  forfeited  to  the  state.  Is  entitled  on  aniUcatlon  then 
made  to  an  order  dismissing  the  complaint  and  vacating  and  settiiv 
aside  the  warrant  and  the  seizure  thereunder,  sufficient  cause  why  the 
seizure  and  proposed  forfeiture  were  unauthorized  appearing  on  the  face 
of  the  papers  themselves,  though  such  statute  does  not  In  terms  authorize 
such  an  application. 

[Ed.  Note. — For  other  cases,  see  Intoxicating  Liquors,  Dec  Dig.  |  2Sa*J 

4.  INTOXICATINQ  LlQUOBS  (8  2S3*)— LZQUOB  TAX  LAWS— SnZUBB— APPEAZ.  PBOH 
InXEBLOCUTOBT  OBDBB. 

Though  there  Is  no  definite  warrant  In  the  statute  for  an  appeal  from 
an. Interlocutory  order  In  proceedings  under  the  liquor  tax  law  (Consol. 

•For  other  caaw  see  uine  toiile  *  |  huhbu  In  Dee.  *  Am.  DIn>  IMT  to  date,  A  Rep'r  Indeiw 
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Laws,  c.  34)  for  seizure  of  liquor  and  forfeiture  thereof  to  the  state,  one 
may  be  had  under  the  general  rule  applicable  to  special  proceedings. 

[Ed.  Note.— For  other  cases,  see  Intoxicating  Uquors,  Dec  Dig.  |  2S3.*] 

Spring  and  Kruse,  JJ.,  dissenting. 

Appeal  from  Special  Term,  Wyoming  County. 

In  the  matter  of  the  application  of  John  W.  Huff  for  a  warrant  to 
search  for  and  seize  liquors  kept,  stored,  and  deposited  for  unlawful 
sale  or  distribution  on  premises  located  in  the  town  of  Pike,  village 
of  Pike,  county  of  Wyoming,  occupied  by  Frank  J.  Maher,  known  as 
"Eagle  Hotel.  From  an  order  denying  a  motion  to  dismiss  the  com- 
plaint and  vacate  and  set  aside  the  warrant  issued  thereon,  and  the 
seizure  made  under  the  direction  of  said  warrant,  said  Maher  appeals. 
Reversed,  and  motion  to  dismiss  granted. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Frank  W.  Brown,  for  appellant. 
Friend  H.  Miller,  for  respondent 

ROBSON,  J.  The  warrant  under  which  the  officer  seized  die  prc^- 
erty  specified  tn  his  receipt  returned  with  the  warrant  was  issued  by  a 
justice  of  the  Supreme  Court  upon  presentation  to  him  of  the  veri  fied 
complaint  of  John  W.  Huff  accompanied  by  an  additional  verification 
made  by  Clarence  J.  Philbrick.  The  application  for  the  warrant  was 
made  under  section  33  of  the  liquor  tax  law  (Laws  1909,  c.  39; 
Consol.  Laws,  c.  34),  providing  for  the  "search  for,  seizure,  and  for- 
feiture of  liquors  kept  for  unlawful  traffic."  There  is  no  question 
but  that  the  con^ainant  was  by  the  statute  permitted  to  make  the 
verified  conq>laint  provided  for  by  subdivision  2  of  this  section.  In 
effect,  the  statute  further  prescribes  and  requires  that  the  compl^nt 
made  thereunder  shall  set  "forth  facts  which  establish  that  liquors  are 
kept,  stored  or  deposited  in  any  place  in  this  state  for  the  purpose  of 
unlawful  sale  or  distribution  therein,  within  this  state  or  that  there  is 
probable  cause  for  believing  that  liquors  are  so  kept,  stored,  or  de- 
posited." It  is  only  upon  such  a  complaint  that  any  of  the  judicial 
officers  designated  in  the  statute  can  issue  the  warrant  therein  pro- 
vided for.  If  the  complaint,  upon  which  the  magistrate  acts  in  issu- 
ing the  warrant,  does  not  substantially  meet  these  statutory  require- 
ments, it  would  seem  to  follow  that  the  warrant  issued  thereon  would 
be  unauthorized  and  upon  proper  application  should  be  so  declared. 
The  requirement  of  the  statute  is  that  the  complaint  shall  set  "forth 
facts  which  establish,"  etc.,  as  above  quoted.  The  complaint  on  which 
the  warrant  in  these  proceedings  was  issued  was  as  to  all  material 
allegations  of  fact  tending  to  establish  that  the  liquors  in  question 
were  in  fact  or  that  there  was  probable  cause  for  believing  that  they 
were  kept,  stored,  or  deposited  for  the  purpose  of  unlawful  sale  or 
distribution  made  solely  on  information  and  belief.  Nor  does  it  con- 
tain any  statement  showing  any  fact  from  which  personal  knowledge 
of  any  one  of  these  facts  so  alleged  by  complainant  can  be  inferred. 
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It  is  equally  barren  of  any  statement  showing  the  sources  of  his  al- 
leged information  or  the  grounds  of  his  belief. 

Nor  is  the  complaint  assisted  as  a  statement  of  material  facts  by  the 
subjoined  affidavit  of  Philbrick,  which  accompanies  the  complaint. 
His  affidavit  sfates  only  his  residence,  and  "that  he  has  read  the  fore- 
going complaint,  and  knows  the  contents  thereof,  and  that  the  same 
is  true  of  his  own  knowledge."  That  is,  as  to  the  material  facts  he 
simply  swears  that  of  his  own  knowledge  the  complainant  has  been 
informed  of,  and  believes  the  statement  of,  the  facts  he  has  allied 
on  information  and  belief.  This  is  clearly  insufficient  as  a  statement 
that  he  knows  those  material  facts  to  be  true.  Hitner  v.  Boutilier, 
67  Hun,  203,  22  N.  Y.  Supp.  64. 

That  allegations  of  information  and  belief  as  to  the  existence  of 
facts  are  ineffectual  as  a  statement  of  such  facts  sufficient  to  support 
even  a  warrant  of  attachment  has  many  times  been  decided.  This 
general  and  well-rec(^ized  rule  is  stated  in  Buell  v.  Van  Camp,  119 
N.  Y.  160,  165,  23  N.  E.  538,  as  follows: 

"The  mere  arennoit,  boweTer,  of  a  fact  upon  Information  and  belief  wlttiont 
mote  Is  not  aafflcieiit ;  bnt  the  sources  of  tlie  Information  and  the  gronnda  of 
the  btilef  must  be  stated  bo  that  the  judicial  officer  to  whom  the  affidavit  u 
presented  may  Judge  whether  the  Information  and  belief  bare  a  proper  basis 
to  rest  on ;  and,  If  he  Is  aatlEffled  that  they  have,  then  the  affidavit  is  sufficient 
to  Invoke  his  Jurisdiction  and  to  be  aubmltted  to  his  determination.  And  such 
is  tile  rale  recognised  we  brieve  In  all  cases  on  the  subject." 

That  an  affidavit  upon  information  and  beHef  will  not  confer  juris- 
diction upon  the  court,  and  authorize  the  issuance  of  a  warrant  for 
search  and  seizure  under  a  statute  having  essential  features  of  pur- 
pose and  practice  somewhat  similar  to  those  of  the  statute  now  under 
consideration,  is  held  in  State  of  North  Dakota  ex  rel.  v.  McGahey  et 
al.,  12  N.  D.  635,  97  N.  W.  865.  State  of  North  Dakota  ex  rel.  v. 
Patterson,  13  N.  D.  70.  99  N.  W.  67.  That  there  are  cases  in  other 
jurisdictions  which  apparently  uphold  warrants  for  search  and  seizure 
under  statutes  of  kindred  purpose  issued  upon  a  complaint  or  applica- 
tion made  on  information  or  belief  has  not  escaped  attention.  But  it 
is  believed  that  the  practice  prescribed  in  the  statutes  under  considera- 
tion in  those  cases  differs  so  materially  from  the  requirements  of  the 
statute  now  under  consideration  that  they  are  not  useful  either  as 
prec«lents  or  as  matters  of  argument  in  arriving  at  our  decision. 

The  order  from  which  the  appeal  is  taken  affects  a  substantial  ri|^t 
of  the  appellant.  The.  warrant  directed  search  of  the  premises  in 
which  the  complaint  stated  appellant  kept,  stored,  and  had  deposited 
liquors  for  the  purpose  of  unlawful  sale  and  distributicm.  He  was 
served  with  a  copy  of  the  warrant,  notice  to  appear  before  the  magis- 
trate who  issued  the  warrant,  and  a  copy  of  the  receipt.  Service  of 
these  papers  was  made  upon  him,  as  the  order  recites,  as  being  the  per- 
son keeping  the  property  seized.  Appellant's  right  of  possession  of 
the  property  was  unwarrantably  interfered  with  under  an  unauthorized 
warrant.  The  dwellings  and  premises  of  citizens  are  under  the  high- 
est protection  against  search,  and  niay  not  be  invaded  with  impumty, 
save  on  full  compliance  with  constitutional  and  statutory  require- 
ments."  Johnson  v.  Comstock,  14  Hun,  238,  242.   Appellant  had 
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apparent  right  of  possession  of  the  property  taken.  This  right  was 
invaded,  and  the  property  taken  from  him  by  the  officer  assuming  to 
act  under  the  warrant.  He  was  invited  by  the  notice  served  upon  him 
to  appear  before  the  magistrate  who  issued  the  warrant  at  a  specified 
place  and  time,  and  show  cause  why  the  property  so  taken  from  his 
possession  should  not  be  forfeited  to  the  state  of  New  York.  Suffi- 
cient cause  why  the  seizure  and  projected  forfeiture  were  unauthor- 
ized appeared  on  the  face  of  the  papers  themselves.  The  attention  of 
the  magistrate  was  duly  called  to  that  fact  Appellant  was  then  en- 
titled to  the  order  he  asked  for,  vacating  and  setting  aside  the  com- 
plaint and  warrant,  and  directing  the  officer  who  made  the  seizure 
to  restore  the  property  seized  to  the  possession  from  which  it  had  been 
taken.  Denial  of  appellant's  motion  denied  him  the  substantial  right 
to  immediate  possession  of  the  property,  and  immunity  from  further 
vexation  in  an  unauthorized  proceeding.  It  is  true  that  the  statute  in 
question  does  not  in  terms  authorize  such  an  application  as  that  which 
the  order  appealed  from  denies ;  nor,  on  the  other  hand,  does  it  pro- 
hibit it.  The  proceeding  under  this  statute  is  of  the  character  of 
those  denominated  in  the  Code  of  Civil  Procedure  as  "special  proceed- 
ings." Although  there  be  no  definite  warrant  in  the  statute  under 
which  the  proceedings  are  taken  for  an  appeal  from  an  interlocu^^^ 
order,  the  general  rule  applicable  to  special  proceedings  should  obtain. 
Hooker  v.  City  of  Rochester,  67  App.  Div.  530,  68  N.  Y.  Supp.  301 ; 
Matter  of  City  of  Rochester  (In  re  Neun)  103  App.  Div.  99,  92  N.  Y. 
Supp.  478. 

Order  reversed  and  motion  to  dismiss  granted.  All  concur,  except 
SPRING  and  KRUSE,  JJ.,  who  dissent  in  a  memorandum  by 
SPRING,  J.|  and  vote  for  tusmissal  of  appeal. 

SPRING,  J.  (dissenting).  I  heartily  concur  in  what  our  leacned 
Brother  has  so  well  said  as  to  the  insufficiency  of  the  complaint  and 
accompanying  affidavit  to  authorize  the  issuance  of  the  warrant  in 
this  matter. 

With  all  due  deference,  however,  it  does  seem  to  me  that  no  order 
at  all  should  have  been  granted,  and,  having  been  granted,  that  it  was 
not  appealable.  The  proceeding  to  make  effective  the  liquor  tax  law 
by  the  seizure  of  liquors  stored  or  deposited  for  unlawful  sale  was 
added  to  the  statute  by  chapter  350,  Laws  1908,  §  31c,  and  it  will  be 
found  in  the  liquor  tax  law  .of  the  conscdidated  laws  and  is  section  33 
of  that  act.  See  3  Consol.  Laws,  p.'2335  et  seq.,  c.  34.  The  proceed- 
ing is  founded  upon  a  verified  complaint  of  a  special  agent  or  of  some 
other  officer  or  person,  setting  forth  facts  showing  that  liquors  are 
kept  or  deposited  in  a  place  specified  for  the  purpose  of  unlawful 
sale  or  distribution,  or  that  there  is  probable  cause  that  such  is  the 
case.  Whereupon  a  justice  of  the  Supreme  Court  or  coimty  judge 
may  issue  a  warrant  directed  to  any  peace  officer  or  s^ial  agent  re- 
quiring that  he  fortiiwith  search  the  premises,  and  seize  the  liquors, 
if  found,  and  safely  keep  them.  The  warrant  must  contain  a  notice  • 
directed  generally  to  all  persons  claiming  "any  right,  title,  or  interest 
in  such  liquors  to  af^ar  before  the  judge  or  justice  issuing  such 
warrant"  at  a  time  and  place  specified,  etc   "At  the  time  and  place 

120  N.T.S.— 68 


Digitized  by  Google 


1074 


120  NBW  TOBK  aUPPLBIIBNT. 


(Sup.Ct 


specified  in  the  notice  contained  in  such  warrant,  any  person  claiming 
any  right,  title  or  interest  in  the  liquors  seized  under  such  warrant 
may  interpose  an  answer  controverting  the  allegations  of  the  corn- 
plaint  upon  which  such  warrant  was  issued."  If  an  answer  is  inter- 
posed, it  becomes  an  action — ^not  against  ai^  individual  defendant, 
but  against  tiie  property  seized. 

It  will  be  observed  that  there  is  no  provision  for  any  motion  to  be 
made  or  for  any  order  to  be  granted  upon  the  return  <wy  of  the  war- 
rant There  is  no  appearance  in  court,  but  before  the  judge  or  jus- 
tice at  chambers.  If  the  moving  papers,  which  comprise  the  com- 
plaint, fail  to  state  a  cause  of  action,  that  question  can  be  raised  on  the 
trial  the  same  as  in  any  other  case.  There  does  not  seem  to  be  any 
provision  for  a  demurrer,  but  that  is  not  important  here,  for  that 
course  was  not  pursued.  The  party  appealing  did  appear  and  raised 
a  multitude  of  obje^ons  to  the  proceeding  and  asked  for  a  dismissal, 
which  was  denied.  I  do  not  beheve  the  court  had  authority  to  enter- 
tain any  of  these  motions.  If  so,  however,  no  order  should  be  granted 
either  denying  the  motion  or  to  dismiss  the  proceeding.  If  a  motion 
at  all  is  permissible,  which  I  very  much  doubt,  it  should  be  treated  as 
any  motion  or  application  or  ruhng  pending  the  trial. 

The  proceeding  on  the  return  day  of  the  warrant  is  confined  to  the 
interposition  of  an  answer,  if  any  is  interposed.  If  not,  then  the  jus- 
tice takes  proof  as  upon  a  default.  If  the  answer  is  interposed,  eo 
instanti  the  proceeding  becomes  an  action  and  the  authority  of  the 
judge  at  chambers  ceases.  After  the  answer  is  interposed,  the  de- 
fendant has  all  the  remedies  which  may  be  available  after  the  inter- 


raised  here  would  be  available  to  him  when  the  trial  day  is  reached. 
No  constitutional  right  of  any  one  is  invaded,  for  every  right  is  pre- 
served, and  the  mere  mode  of  procedure  by  which  his  n^ts  are  avail- 
able to  him  is  unimportant.  In  my  judgment,  the  justice  at  chambers 
has  no  power  to  dismiss  or  to  entertain  any  aj^Hcation  involving  the 
sufficiency  of  the  moving  papers. 
I  think  the  appeal  should  be  dismissed. 

KRUSE.  J.,  concurs. 


(Snpreme  Conr^  Animate  DivlBlon,  Foortb  Department  January  1%  ino) 

1.  UAam  AirO  BiBTART  (I  lie^IUJUBT  TO  BiBTAIlT— FX.AOB  lOB  WOBK- 

"Stbqctdbx." 

A  Teasel,  In  attaching  iron  plates  to  whldi  wwkmea  are  employed,  li 
a  "■tmctnre,"  wltbin  Labor  Law  (Consol.  Laws,  c.  31)  S  la  requlrlDg 
employers  to  furnish  emj/Ao^H,  la  wocUng  thereon,  safe  scaffolding,  etc 

[Ed.  Note.— For  other  cases,  see  Master  anA  Serrant,  Cent  DSg.  |  207; 
Dec  Dig..!  116.* 

For  other  definition^  see  Words  and  Fbraasa,  vtO.  7,  pp.  6700-6703; 
Tol.  8,  p.  7806.1 
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2.  MAsras  AND  Sebvant  a  116*) — Ivjukt  to  Sbbtaht— Flack  roB  Wobx— 

"SCATFOLD." 

A  platform,  made  by  planks  resting  on  crosspleces  nailed  to  uprlKbt 
timbers,  for  workmen  to  stand  on  while  attadilng  Iron  plates  to  a  Tessel, 
'Is  a  "scaffold,"  witbln  Labor  Law  (GonBOt  Laws,  c  SI)  I  18,  requiring 
employers  to  famish  emi^oyte  sate  scaffoldliv  when  wortdng  on  build- 
ings or  other  structnres. 

[Ed.  Note.— For  other  cases,  see  Master  and  Berrant,  Cent  Dig.  i  207 ; 
Dec.  Dig.  1 116.*] 

8.  BSLKASE  (i  24*) — CONTESmCQ  VaZJDITT— RESTOSATIOn        GORSIDBBATIOIf . 

Where  the  frand  In  seeming  the  release  of  plaintUTs  daim  was  la 
getting  him  to  execute  the  same  In  Ignorance  of  Its  contents,  and  not 
In  obtaining  his  assent  to  the  settlement,  be  Is  not  required  to  return 
the  coDslderation  receired  before  contesting  Its  ralldlty. 

[Ed.  Note. — FCT  oOner  cases,  see  Release,  Cent  Dig.  {  4S;  Dee,  Dig. 
124.*] 

4.  APFSAX.  and  EBBOk  (I  117^) — DEIEinaNATIOIf  OF  CAUSB — DlBEOTINO  JUDQ- 
HSMT, 

On  rerersal  ot  a  Judgment  of  soDBoIt  after  a  verdict  for  {Oaintlff, 
Judgment  on  tbe  verdict,  rather  ttian  a  new  trial,  should  be  directed,  whan 
the  verdict  Is  moderate  and  does  not  ai^wmr  to  be  contrary  to  law  or 

the  evidence; 

[Ed.  Note.— For  other  cases,  see  Amieal  and  Error,  Cent  Dig.  i  4008: 
Dec;  Dig.  1 1178.*! 

Mcliennan,  P.  dlraenting. 

Appeal  from  Trial  Term,  Oswego  County. 

Action  by  Michael  Herman  against  the  P.  H.  Pitzgibbons  Boiler 
Company.  From  a  judgment  for  defendant,  dismissing  the  complaint, 
with  assts,  after  a  verdict  for  plaintiff,  plaintiff  appeals.  Reversed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS. 
KRUSE,  and  ROBSON,  JJ. 

h.  W.  Baker,  for  appellant. 
Elisha  B.  Powell,  for  respondent 

KRUSE,  J.  The  plaintiff,  a  workman  in  the  defendant's  emplov, 
was  at  work  upon  a  scaffold,  engaged  with  other  workmen  itt>  attach- 
ing iron  plates  to  a  vessel  The  scaffold  gave  way,  and  the  plaintiff 
was  precipitated  to  the  ground,  a  distance  of  about  10  or  16  feet,  and 
hurt.  The  action  is  brought  to  recover  for  his  personal  injuries. 

The  scaffold  was  built  by  placing  two  rows  of  upright  timbers  about 
four  feet  apart,  widi  crosspieces  nailed  at  both  ends  to  the  uprights. 
Two  plsuiks  were  laid  side  by  side,  with  the  ends  resting  upon  the 
cros^ieces.  There  were  several  sections  and  other  parts,  which  need 
not  M  described.  One  of  the  crosspieces,  a  few  inches  from  where 
it  was  nailed  to  the  upr^t,  broke,  thus  letting  down  the  plank  upon 
which  the  plaintiff  was  standing,  causing  him  to  fall.  Without  de- 
scribing more  particularly  the  vessel  and  scaffold,  or  more  minutely 
detailing  the  surrounding  circumstances,  it  is  sufficient  to  say  that  we 
are  of  the  opinion  that  the  vessel  was  a  "structure,"  and  that  the 
platform  upon  which  the  plaintiff  was  at  work  was  a  "scaffold,"  within 
the  meaning  of  the  eighteenth  section  of  the  labor  law,  relating  to 
scaffolding  for  the  use  of  employes  (Consol.  Laws,  c.  31,  §  18),  and  that 
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the  proof  shows  that  the  scaffold  was  furnished  by  defendant  and 
the  plaintiff  directed  to  perform  work  thereon,  and  that  the  plaintiff 
was  hurt  dirough  the  fault  of  the  defendant  in  furnishing  an  unsafe 

scaffold. 

The  difficulty  arises  over  the  question  of  the  settlement  of  the  claim. 
The  defendant  contends  that  it  paid  to  the  plaintiff  the  sum  of  $85, 
besides  his  doctors*  bills  and  hospital  expenses,  in  payment  and  full 
discharge  of  all  his  claims  against  the  defendant,  and  that  the  plaintiff 
accepted  and  received  the  same  and  executed  a  general  releaee  under 
seal  accordingly.  The  plaintiff  admits  the  payment,  but  denies  that 
there  was  any  agreement  to  accept  the  same  in  settlement  and  dis- 
charge of  his  claim. 

It  appears  that  five  days  after  his  injury,  and  while  he  was  in  the 
hospital,  the  defendant's  bookkeeper  and  a  lawyer  came  to  see  him. 
The  plaintiff  testifies  that  the  lawyer  said  to  him  that  he  had  ccxne 
there  to  pay  his  hospital  bill  and  doctor  bill ;  that  the  plaintiff  said 
that  he  was  glad  of  it ;  that  the  lawyer  asked  the  bookkeeper  what  the 
plaintiff's  wages  were  a  week,  and  was  told  $16.50 ;  that  the  law>'er 
said  that  the  doctor  claimed  that  the  plaintiff  would  be  all  right  in 
about  five  weeks,  and  that  he  would  pay  him  five  weeks'  wages,  which 
would  amount  to  $82.50;  that  the  lawyer  did  some  writing,  and  asked 
him  to  sign  his  name ;  that  he  said  he  did  not  write ;  that  he  asked 
the  lawyer  to  put  it  down  for  him,  and  the  lawyer  said  to  put  a  cross 
to  it — that  that  would  answer  just  as  well;  that  he  put  a  cross  to  the 
paper  and  handed  it  to  the  bookkeeper;  that  tilien  the  lawyer  said 
he  would  pay  him  five  weeks'  wages,  and  the  plaintiff  said,  "All  right ;" 
that  the  lawyer  made  it  $85,  a  litUe  over,  and  said  to  him,  "I  will  make 
you  a  present  of  that,"  and  plaintiff  thanked  him.  The  paper  to 
which  the  plaintiff  made  his  cross  was  in  form  a  general  release.  The 
payment  of  the  $85  seems  to  have  been  made  by  draft,  drawn  by  the 
lawyer  upon  some  one  in  Syracuse,  payable  to  die  order  of  the  plain- 
tiff, and  contained  the  statement: 

"In  settlement  ot  claim  Herman  va.  P.  H.  Flt^bbons  Boiler  Company." 

The  draft  was  delivered  to  the  plaintiff,  and  the  defendant  paid  the 
doctor's  bill  and  hospital  charges. 

The  plaintiff  denies  that  £ere  was  any  talk  of  a  settlement  He 
asserts  that  he  did  not  know,  and  was  not  told,  that  the  paper  which 
he  signed  was  a  release.  He  was  hard  of  hearing,  and  unable  to  read 
and  write.  The  testimony  of  the  bookkeeper  and  the  lawyer  is  directly 
to  the  contrary.  While  it  is  not  claimed  that  the  release  was  read 
to  the  plaintiff,  the  lawyer  testifies  that  he  stated  to  the  plaintiff  that 
it  was  a  release  and  in  full  of  his  claim;  that  he  could  not  sue;  that 
it  was  in  settlement.  The  defendant's  president  also  testified  that,  in 
a  ccmversation  a  few  days  afterward,  plaintiff  stated  to  him  that  he 
had  settled ;  that  he  had  been  told  he  acted  foolishly ;  that  he  inquired 
as  to  whether  he  would  get  pay  for  future  wages,  aside  from  the  $85 ; 
and  that  he,  Fitzgibbons,  the  defendant's  president,  stated  to  him  that 
he  would  not  promise  that;  that  if  he  took  the  check  it  must  be  in 
settlement;  that  thereupon  he  (Fitzgibbons)  indorsed  the  plaintiff's 
name  upon  the  check,  and  the  money  was  paid  out  as  the  plaintiff  di- 
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reeled.  Fitzgibbons  further  testified  that  afterwards  he  figured  up 
what  the  plaintiff's  wages  would  have  been,  had  he  remained  to  finish 
the  job,  and  sent  plaintiff  the  balance.  Plaintiff  denies  that  there  was 
any  such  talk,  and  testified  tl;iat  all  he  received  for  wages,  in  addition 
to  the  $85,  was  $11  which  he  had  earned  before  die  accident. 

At  the  close  of  the  evidence  a  motion  for  a  nonsuit  was  made.  It 
was  held  until  the  coming  in  of  the  verdict  of  the  jury.  The  jury  spe- 
cifically found  that  the  plaintiff  did  not  accept  the  $85  and  payment 
of  the  hospital  charges  and  physicians'  bills  in  settlement  and  satisfac- 
tion of  his  claim,  and  rendered  a  general  verdict  of  $300  in  favor  of 
the  plaintiff.  The  verdict  was  not  set  aside,  but  the  motion  for  a  non- 
suit was  granted.  The  trial  court  held  that  it  was  the  duty  of  the 
plaintiff  to  return  or  offer  to  return  the  money  which  had  been  paid 
to  him  upon  the  alleged  settlement. 

If  the  plaintiff's  testimony  is  to  be  believed,  there  was  no  agreement 
to  settle  nis  claim,  and  the  money  was  not  paid  up<m  any  such,  con- 
tract. The  fraud,  if  any,  was  not  in  getting  the  plaintiff's  assent  to  a 
contract,  but  in  procuring  him  to  execute  an  instrument  of  the  con- 
tents of  which  he  was  ignorant,  which  purported  to  discharge  his 
claim,  when  in  fact  he  had  not  made  any  such  agreement.  Under 
such  circumstances  he  was  not  required  to  return  the  money  in  order 
to  maintain  the  action.  Cleary  v.  Municipal  Electric  Light  Co.,  65 
Hun.  621.  19  N.  Y.  Supp.  951,  affirmed  139  N.  Y.  643.  35  N.  E.  206; 
Shaw  V.  Webber,  79  Hun,  307,  29  N.  Y.  Supp.  437,  affirmed  161  N.  Y. 
655,  46  N.  E.  1151;  Wilcox  v.  American  Tel.  &  Tel.  Co.,  176  N.  Y. 
115, 118,  68  N.  E.  153,  98  Am.  St  Hep.  660. 

The  case  of  Doyle  v.  New  York,  O.  &  W.  Ry.  Co.,  66  App.  Div. 
398,  73  N.  Y.  Supp.  936,  is  relied  upon  as  an  authority  to  sustain  the 
nonsuit;  but  in  that  case  it  appeared  that  the  cause  of  action  had  been 
settled  and  that  the  plaintiff  had  received  from  the  defendant  the 
sum  of  $800  upon  such  settlement,  which  he  had  retained  and  not 
offered  to  return  to  the  defendant.  The  jury  was  instructed  that,  if 
the  alleged  settlement  was  procured  through  fraud,  the  plaintiff  might 
recover,  but  that  in  that  case  the  defendant  should  be  credited  with 
the  $800,  and  that  sum  should  be  deducted  from  the  amount  of  any 
dam^es  which  it  might  find.  The  jury  found  a  verdict  for  the  plain- 
tiff, fixing  his  damages  at  $1,300,  and  deducted  the  $800,  leaving  $400 
as  the  amount  of  the  verdict.  The  judgment  entered  thereon  was  re- 
versed by  this  court;  but  that  case  is  quite  unlike  this  one.  Here 
the  jury  found  that  the  money  was  not  paid  in  settlement,  and  the 
fraud  claimed  does  not  relate  to  the  contract,  but  merely  to  the  exe- 
cution of  the  written  instrument. 

The  distinction  between  the  two  kinds  of  fiaud  is  pointed  out  in  a 
recent  case  in  the  Court  of  Appeals,  involving  the  execution  of  a  con- 
veyance of  real  estate.  Smith  v.  Ryan,  191  N,  Y.  452,  457.  84  N.  E. 
402,  403,  19  U  R.  A.  (N.  S.)  461,  123  Am.  St.  Rep.  609,  where  Chief 
Judge  Cullen  says : 

"There  are  two  kinds  of  frand,  which  differ  eesentlalty  Id  their  character. 
In  the  one,  the  grantor  is  Induced  to  convey  his  lyroperty  by  fraudulent  rep- 
resentations as  to  the  value,  nature,  or  character  of  the  consideration  he  re- 
ceives for  the  conveyance.  This  Is  sometimes  called  fraud  In  the  consldera- 
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tloQ.*  Id  tbe  other  caw,  the  grantor  Is  deceived  Into  the  execntlon  of  an  In- 
fltmment  of  the  contrati  of  which  he  Is  Ignorant  This  Is  sometimes  called 
Yraad  In  the  execution  of  the  deed.'  The  distinction  between  the  two  cases 
lies  Just  here.  It  Is  elementary  law  that  the  assent  of  the  parties  Is  neceasarr 
to  constltate  a  binding  contract  In  the  first  case,  the  aaaent  of  the  party, 
thon^  obtained  by  fraud.  Is,  neTertheless,  obtained  not  only  to  the  execation 
of  the  loBtroment,  bot  to  the  contract  which  It  erldences.  In  tbe  second  caae, 
there  Is  iwoenred  only  the  signature  to  and  executtmi  of  the  written  Inatrii- 
ment,  hot  not  assent  to  tbe  contract  therein  stated." 

While  the  trial  judge  would  have  been  justified  in  settit^  aside  the 
verdict,  I  think  the  nonsuit  should  not  have  been  granted. 

The  only  question  remaining  is  whether  a  new  trial  should  be 
granted,  or  judgment  directed  upon  the  verdict  Of  course,  if  there 
are  any  exceptions  which  require  a  new  trial,  we  cannot  direct  judg- 
ment to  be  entered  upon  the  verdict.  Harrison  v.  N.  Y.  C.  &  H.  R. 
R.  R.  Co.,  195  N.  Y.  86,  90,  87  N.  E.  802.  I  think  there  is  none.  But 
even  then  the  verdict  should  not  be  reinstated,  if  it  is  contrary  to  evi- 
dence or  contrary  to  law.  I  have  no  doubt  of  the  legal  liability  of  the 
defendant  for  the  injuries  whldi  the  plaintiff  has  sustained,  and  the 
verdict  is  very  moderate,  although  I  am  free  to  admit  that  tiie  finding 
of  the  jury  upon  the  question  of  settlement  appears  questionable.  But 
the  testimony  comes  to  us  reduced  to  narrative  form,  the  jury  had  the 
advantage  of  hearing  the  questions  and  answers  and  seeing  the  wit- 
nesses, and  I  think  under  all  the  circumstances  we  had  better  let  the 
verdict  stand,  and  not  prolong  litigation. 

Having  reached  the  conclusion  that  a  new  trial  should  not  be 
granted,  judgment  should  be  directed  for  the  plaintiff  upon  the  verdict. 
Code  Civ.  Proc.  §  1187;  Faith  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co..  109 
App.  Div.  »23,  95  N.  Y.  Supp.  774,  affirmed  185  N.  Y.  556,  77  N.  E. 
1186. 

The  judgment  entered  upon  the  nonsuit  should  be  reversed,  and 
judgment  directed  to  be  entered  on  the  verdict,  with  costs.  All  con- 
cur, except  McLENNAN,  P.  J.,  who  dissents  upon  the  ground  that 
the  plaintiff,  having  executed  a  release  for  damages  sustained,  should 
have  tendered  back  the  money  received  or  procured  a  cancellation  of 
the  release  before  bringing  action  for  dam^es.  See  Doyle  v.  N.  Y., 
O.  &  W.  R.  R.  Co.,  66  App.  Div.  398,  72  N.  Y.  Supp.  936 ;  McLaugh- 
lin v.  Syracuse  Rapid  Transit  Ry.  Co.,  115  App.  Div.  774.  101  N.  Y. 
Supp.  196 ;  Shaw  v.  D.,  L.  &  W.  R.  R.  Co.,  186  App.  Div.  310,  110 
N.  Y.  Supp.  368. 


MIEULI  T.  NEW  YORK  &  Q.  C.  RT.  CO. 
(Snpreme  Court,  Appellate  Division,  Second  Department    January  14,  1910.) 

1,  47aP»™—  (I  81B*)— INJUBIB8  TO  PaSSENOEB— EVIDENCE. 

To  warrant  a  vradlct  for  defendant  in  an  action  tor  injuries  to  a 
passenger,  the  Jury  muat  find  defendant's  liability  established  1^  a 
preponderance  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  H  1270,  1307- 
1S14;  Dec.  Dig.  I  818.*] 
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2.  New  Tbul  A  72*) — Inbuiticiekct  or  Evidesoe. 

Where,  In  an  action  for  Injuries  to  a  passenger,  the  verdict  is  for  de- 
fendant, the  court  Is  not  justified  in  setting  It  aside,  as  against  the  weight 
of  evldoice,  unless  It  can  be  plainly  seen  that  the  preponderance  in 
favor  qt  the  plalntUT  Is  bo  great  that  the  jury  could  not  have  reached 
the  ccmcluBlon  they  did  upon  any  fair  Interpretation  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  New  Trial,  Cent  Dig.  H  14&-148; 
Dec.  Dig.  i  72.»] 

8.  Tbial  (1 140*) — Appeae,  ard  Ebbob  (f  994*) — Questions  fob  Jubt. 

When  the  right  to  a  verdict  depends  upon  the  credibility  to  be  accorded 
witnesses,  and  the  testimony  Is  not  incredible  nor  Insufficient  as  matter 
of  law,  the  question  of  fact  Is  for  the  jury,  and  their  finding  Is  conclusive. 
.  [Ed.  Note. — For  other  cases,  see  Trial,  Cent  Dig.  IS  334,  335;  Dec 
Dig.  f  140;*  Appeal  and  Error.  Cent  Dig.  IS  3901-3906;  Dec  Dig.  $  994.*] 

4.  Tbial  (8  149»)-^Dibection  of  Vebdict— Failube  to  Reqcebt— Eitect. 

Where,  In  an  action  for  Injuries,  plaintiff  failed  to  move  for  the  di- 
rection of  a  verdict  he  conceded  that  the  evidence  presented  a  question 
for  the  jury,  and,  having  determined  to  take  bis  chances  with  the  jury 
in  a  case  which  bad  to  be  disposed  of  npm  evidence  from  which  rea- 
wmable  men  would  be  as  likely  to  draw  one  InfMence  as  the  other, 
he  should  be  content  with  the  verdict  thus  rendered. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  |  345;  Dec  Dig. 
I  14».'] 

6.  Afpeai.  and  Ebbob  (S  260*)— Review. 

A  contention  that  hearsay  evldmce  was  admitted  cannot  be  reviewed, 
where  not  presented  by  exception. 

[Ed.  Note— For  other  cases,  see  Af^teal  and  Error,  Cent.  Dig.  11  150S- 
1615 ;  Dec.  Dig.  I  260.*] 

Appeal  from  Trial  Term,  Queens  County. 

Action  by  Stephano  Mieuli,  as  administrator  of  the  estate  of  Michele 
Mieuli,  deceased,  against  the  New  York  &  Queens  County  Railway 
Company.  From  a  verdict  for  defendant,  and  from  an  order  denying 
a  new  trial,  plaintiff  appeals.  Affirmed. 

Argued  before  HIRSCHBERG,  P.  J.,  and  WOODWARD,  BURR, 
THOMAS,  and  RICH,  JJ. 

Henry  L.  Slobodin,  for  appellant. 

Bayard  H.  Ames  (John  Montgomery,  on  the  brief),  for  respondent. 

RICH.  J.  The  deceased  was  a  passenger  upon  one  of  defendant's 
cars,  operated  through  Vernon  avenue,  in  Long  Island  City,  at  mid- 
night of  November  17,  1907.  At  half  past  1  o'clock  he  was  found  at 
the  comer  of  Worth  street  and  Vernon  avenue,  severely  bruised  and 
injured,  and  taken  to  St.  John's  Hospital,  where  he  died  on  the  same 
day  of  cerebral  hemorrhage.  The  c^uestion  litigated  was  how  and  in 
what  manner  he  received  such  injuries.  The  plaintiff's  theory  is  that, 
as  the  car  upon  which  his  intestate  was  riding  approached  Noble  street, 
the  latter  signaled  the  conductor  to  stop,  and  the  car  was  brought  to 
a  full  stop;  that  he  started  to  get  off,  and  while  upon  the  car  steps  the 
conductor  signaled  the  motorman  to  go  ahead,  the  car  started  sud- 
denly, and  the  decedent  was  thrown  into  the  street,  receiving  the  in- 
j'uries  resulting  in  his  death.  The  defendant's  contention  was  that 
the  decedent  was  riding  upon  the  rear  platform  of  the  car,  and  while 
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it  was  in  moti<»i,  and  the  conductor  inside,  the  decedent^  witiiout  giv- 
ing any  signal  or  informing  the  conductor  of  his  desire  to  get  off, 
stepped  or  jumped  from  the  car,  and  was  thus  injured.  These  dif- 
ferent theories  or  contentions  were  supported  by  die  evidence  intro- 
duced by  the  respective  parties,  and  the  verdict  rests  upon  the  cred- 
ibility of  the  witnesses  sworn.  The  appellant  ccmtends  that  the  trial 
court  erred  in  denying  his  motion  to  set  the  verdict  aside  and  grant 
him  a  new  trial. 

Two  principles  of  law  control  the  question  presented  by  this  con- 
tention : 

First.  In  this  class  of  cases  a  verdict  for  the  defendant  rests  upoD 
a  different  Imsis  than  does  one  for  the  plaintiff.  To  warrant  a  verdict 

for  the  latter,  the  jury  must  find  the  defendant's  liability  established 
by  a  preponderance  of  evidence ;  but  in  finding  for  the  defendant  they 
determine  that  the  plaintiff  has  failed  to  sustain  the  burden  of  estalv 
lishihg  his  case  by  a  preponderance  of  proof,  and  where  a  verdict  is 
for  tte  defendant  the  court  is  not  justified  in  setting  it  aside,  as  against 
the  weight  of  evidence,  unless  it  can  be  plainly  seen  that  the  prepon- 
derance in  favor  of  the  plaintiff  is  so  great  that  the  jury  could  not 
have  reached  ihc  conclusion  they  did  upon  any  fair  interpretation  of 
the  evidence.  Jarchover  v.  Dry  Dock,  E.  B.  &  B.  R,  R.  Co.,  54  App. 
Div,  238;  240,  66  N.  Y.  Supp.  575. 

Second.  When  the  right  to  a  verdict  depends  upon  the  credibility  to 
be  accorded  witnesses,  and  the  testimony  is  not  incredible,  nor  insuf- 
ficient as  matter  of  law,  the  question  of  fact  is  for  the  jury,  and  their 
finding  is  conclusive.  Fealey  v.  Bull,  163  N.  Y.  397,  57  N.  E.  631; 
Sawalsky  v.  Pennsylvania  R.  R.  Co.,  39  App.  Div.  661,  57  N.  Y.  Supp. 
776 ;  Franklin  Coal  Co.  v.  Hicks,  46  App.  Div.  441,  61  N.  Y.  Supp. 
875;  -Dowling  v.  Brooklyn  Heights  R.  R.  Co.,  107  App.  Div.  312,  95 
N.  Y.  Supp.  105.  The  plaintiff  failed  to  move  for  the  direction  of  a 
verdict,  thus  conceding  that  the  evidence  presented  a  question  for  the 
jury  as  to  the  liability  of  the  defendant.  Having  determined  to  take 
his  chances  with  the  jury  in  a  case  which  had  to  be  disposed  of  upon 
evidence  from  which  reasonable  men  would  be  as  likely  to  draw  one 
inference  as  the  other,  he  should  be  content  with  the  verdict  thus  ren- 
dered. Grogan  v.  Brooklyn  Heights  R.  R.  Co.,  107  App.  Div.  254, 
95  N.  Y.  Supp.  33. 

The  case  was  presented  to  the  jury  by  the  learned  trial  justice  in  a 
chaise  free  from  error,  and  the  point  tiiat  hearsay  evidence  was  im- 
properly received  is  not  presented  by  exception.  It  is  not  apparent 
that  grave  injustice  has  been  done  the  plaintiff,  and  we  will  not  exer- 
cise our  power  to  review  these  rulings.  Smith  v.  Nassau  Electric  R. 
R.  Co.,  57  App.  Div.  152,  67  N.  Y.  Supp.  1044 ;  Hull  v.  Cronk,  65 
App.  Div.  83,  67  N.  Y.  Supp.  54. 

The  judgment  and  order  must  be  affirmed,  with  costs.  All  concur. 


Digitized  by  Google 


Sup.  Ct)     OITT  OF  BUFFALO  V.  PKLAVABK,  L.  A  W.  R.  OO. 


lost 


CITY  OF  BUFFALO  T.  DELAWARE,  L.  &  W.  B.  CO.  et  al. 
(Supreme  Court,  Appellate  DItIbIod,  Fourth  Department.  January  12,  1910.> 

1.  Natioabls  Waisbb  (I  20*) — Bkidobs— FBAncmBEa. 

A  grant  by  the  dty  of  Buffalo  to  a  raUroad  to  lay  tracka  across  Its 
streets  and  over  the  Butfalo  rlrar.  declared  1^  the  <Atf  charter  to  be 
a  public  higbway,  and  In  fact  a  navigable  waterway  of  the  United  States, 
without  impoBlng  any  condition  as  to  the  kind  of  bridge  orer  the  rlrer, 
save  that  Its  approaches  must  leave  encfa  openings  as  will  be  sufficient 
to  readily  pass  the  vraters  of  the  river,  is  not  a  grant  of  the  right  to 
perpetually  maintain  a  fixed  bridge  over  the  river,  regardless  oC  the 
requirements  of  the  public  In  the  use  of  the  river  as  a  highway  for  com- 
merce, but  the  right  is  on  the  Implied  condition  that  the  railroad  may 
build  Its  bridge  oyer  the  livet  subject  to  the  future  reqnbements  of  th» 
public  use,  and  there  remains  ii»  the  state  the  right  to  improve  the  river 
and  make  it  more  serviceable  as  a  public  highway,  and  the  railroad  must 
meet  all  reasonable  requirements  of  the  state  from  time  to  time  as  condi- 
tions change  and  the  public  use  of  the  river  Increases,  and.  where  the 
bridge  erected  under  the  grant  has  become  unfit  for  railroad  use,  the 
railroad  may  be  required  to  build  a  swing  or  lift  bridge. 

[Ed.  Note.— For  other  cases,  see  Kavigable  Waters,  Cent  Dig.  I  81^ 
Dec.  Dig.  S  20.«] 

2.  Ni-VIOABLE  Watebs  (i  20*)— Bbidoes— Feanchibks. 

Under  Buffalo  City  Charter,  Laws  1801,  c.  103,  |  404,  declaring  that 
any  bridge  heretofore  built  over  the  Buffalo  river  is  a  lawful  structure, 
and  section  409,  as  amended  by  Laws  1900;  c  5T1,  and  supplemented  by 
Laws  lOOOt  c.  527.  authorialng  the  dty  to  improve  the  river,  and  pro- 
viding that  a  railroad  cros^g  any  Improved  channel  of  the  river  must 
construct  or  rebuild  and  maintain  its  bridges  in  the  manner  prescribed 
by  the  council,  etc.,  the  dty  providing  for  the  improvement  of  the  river 
may  require  a  railroad  maintaining  a  useless  fixed  bridge  over  the  river 
to  rebuild  by  building  a  swing  or  lift  bridge,  and  the  city  may  prevent 
the  rebuilding  of  a  fixed  bridge. 

[Ed.  Note.— For  other  cases,  see  Navigable  Waters,  Cent  Dig.  S  91 ; 
Dec.  Dig.  f  2a*] 

S.  Navioabu  Watbbs  (I  26*) — BBiDaEs—FBAircBiSEs— Remedies. 

The  city  of  Buffalo  may  maintain  a  suit  to  restrain  a  railroad  maintain- 
ing a  bridge  over  the  Buffalo  river  from  rebuilding  the  bridge  as  a  fixed 
bridge,  but  rebuilding  It  by  building  a  swing  or  lift  bridge,  though  the 
notice  served  on  the  railroad  is  Insufficient  or  prematurely  served  with- 
in- Laws  1906,  c.  527,  authorizing  the  dty  to  Improve  the  river,  and  re- 
quiring railroads  to  construct  their  bridges  as  may  be  determined  by  the 
dty,  etc. 

[Ed.  Note— For  other  cases,  see  Navigable  Waters,  Cent.  Dig.  f  183; 
Dec.  Dig.  i  26.*] 

McLennan,  P.  J.,  dissenting. 
Appeal  f  roni  Special  Term,  Erie  County. 

Action  by  the  City  of  Bufiblo  against  the  Delaware,  Lackawanna  & 

Western  Railroad  Company  and  another.  From  a  judgment  at  the 
Special  Term  (60  Misc.  Rep.  584,  112  N.  Y.  Supp.  690)  for  plaintiff 
and  against  defendants,  restraining  the  latter  from  building  a  fixed 
bridge,  defendants  appeal.  Affirmed. 
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Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 

KRUSE,  and  ROBSON,  JJ. 

L.  L.  Babcock,  for  j^tpellants. 
Samuel  P.  Moran,  for  respondent 

KRUSE,  J.  In  1882  the  common  council  of  the  dty  of  BufiFalo 
granted  to  the  defendant  the  New  York,  Lackawanna  &  Western 
Railway  Company  permission  to  lay  and  maintain  two  tracks  from 
the  easterly  line  of  the  city,  along  and  across  certain  streets,  and  over 
and  across  Buffalo  river  at  two  desi^ated  points,  upon  certain  stated 
terms  and  conditions.  But  no  condition  was  imposed  as  regards  the 
kind  or  character  of  bridges  over  the  river  or  in  respect  of  the  manner 
of  crossing  the  same,  save  that  it  was  provided  that  in  its  approaches 
to  the  river  the  company  should  leave  such  openings  in  its  roadway 
as,  in  the  judgment  of  the  city  engineer,  would  be  sufficient  to  readily 
pass  the  waters  of  the  river  at  all  times. 

Thereafter,  and  in  the  same  year,  the  said  railroad  company  con- 
structed two  fixed  bridges  across  the  river,  and  said  railroad  company 
and  its  lessee  and  codefendant  have  used  the  same  in  the  transporta- 
tion of  cars  and  trains  over  the  river.  One  of  the  bridges  is  known 
as  the  -'upper"  and  the  other  as  the  "lower"  bridge.  Htigation  has 
arisen  over  the  renewal  or  rebuilding  of  each  bridge.  The  acticm  re- 
lating to  the  upper  bridge  was  before  this  court  on  appeal  two  years 
ago.  City  of  BufiFalo  v.  D.,  L.  &  W.  R.  R.  Co.  and  New  York,  Lack- 
awanna &  W.  Ry.  Co.,  126  App.  Div.  125,  110  N.  Y.  Supp.  488. 

The  present  controversy  relates  to  the  lower  bridge.  It  is  a  truss 
bridge,  carrying  two  railroad  tracks,  having  two  spans,  each  106.70 
feet  in  length, -resting  upon  two  masonry  abutments  and  one  pier^  and 
with  a  clearance  of  14  feet  and  6  inches  above  normal  water  level. 
The  natural  life  of  the  bridge  is  from  25  to  30  years.  The  brid^  is 
about  worn  out,  and  the  present  traffic  requires  a  stronger  bridge 
than  formerly,  so  that  it  has  become  necessary  to  build  practically  a 
new  bridge. 

The  defendant  railroad  companies  admit  the  necessity  of  rebuild- 
ing the  bridge,  and  propose  to  build  another  fixed  bridge,  a  plate  girder 
bridge,  heavier  and  stronger  than  the  old  one.  They  prc^se  to  re- 
move the  old  superstructure  entirely  and  make  the  necessary  chat^ 
in  the  abutments  and  pier  to  aco»mnodate  the  new  superstructure. 
Plans  for  such  a  bridge,  together  with  an  applicaticm  1^  the  railroad 
companies  for  permission  to  build  the  same,  were  submitted  to  the 
common  council  of  the  city;  but  the  application  was  denied.  The 
city  objects  to  a  fixed  bridge  and  insists  that  the  railroad  com{»nies, 
in  rebridging  the  stream,  must  build  a  swin^  or  lift  bridge. 

The  action  is  brought  to  restrain  the  building  of  such  a  fixed  bridge. 
The  trial  court  held  that  the  bridge  which  the  defendants  propo^ 
to  erect  would  be  an  unlawful  structure  and  a  nuisance,  and  directed 
judigmeat,  among  other  things,  restraining  the  building  of  such  bri(^ 
suspending,  however,  the  injunctive  provisions  for  a  period  of  18 
months  from  the  entry  of  judgment,  and  permitting  applicati(»i  to 
be  made  to  the  court  on  the  foot  of  the  judgment  for  further  sus- 
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pension  of  the  injunctive  provisions  if  it  should  appear  that  the  neces- 
sities of  river  improvement  work  and  navigation  do  not  demand  a 
swing  or  draw  bridge. 

Buffalo  river  was  declared  a  public  highway  within  the  aty  of  Buf- 
falo by  an  act  of  the  Legislature,  passed  in  1832  (t^ws  1832,  c.  179,  § 
40) ;  tiiat  act  being  the  first  charter  of  the  city.  That  provision  has 
been  retained^  in  substance,  in  the  various  charter  revisions  passed  by 
the  Legislature  since  that  time,  and  the  trial  court  finds  that  the  river 
within  the  limits  of  the  city  is  a  navigable  waterway  of  the  United 
States,  and  is  a  public  highway  and  highway  of  commerce  and  navi- 
gation between  ports  and  points  in  the  several  states  of  the  United 
States  as  well  as  foreign  countries. 

The  river  within  the  ci^  has  but  little  fall.  It  is  winding  and  tor- 
tuous in  its  course,  except  where  it  has  been  improved;  usually  slug- 
gish in  its  flow,  but  overflows  periodically  with  disastrous  results.  Not 
only  is  the  channel  itself  insuflficient  to  carry  off  the  water,  but  the 
flow  of  the  waters  is  impeded  by  sand  bars  and  other  obstructions 
in  the  channel.  Evidently  for  the  double  purpose  of  making  the  river 
more  serviceable  for  navigation  and  relieving  the  flood  conditions, 
the  Leg^lature  has  imposed  upon  the  city  certain  <^ligaticuis  and  dele- 
gated to  it  certain  powers  for  improving  the  river. 

The  charter  of  the  city  was  revised  from  time  to  time.  The  present 
charter  was  passed  in  1891  (Laws  1891,  c.  105),  and  the  city  was 
specifically  authorized  therein  to  widen,  straighten,  enlarge,  clear  from 
obstructions,  dredge,  deepen,  and  put  and  maintain  in  navigable  con- 
dition the  Buffalo  river.  Laws  1891,  c.  105,  §  405.  Bv  chapter  571, 
of  the  Laws  of  1900,  this  section  was  further  amended  by  empower- 
ing the  city  to  construct  new  drainage  channels  to  abate  floods  and 
prevent  overflow  of  the  waters  of  the  river.  These  provisions  were 
supplemented  by  the  Legislature  in  1906  (Laws  1906,  c.  527),  by  pro- 
vidmg  a  comprehensive  scheme  for  improving  the  river.  The  act  de- 
clares the  periodical  overflow  of  the  river  and  floodin|f  of  the  adjacent 
lands  to  be  a  public  nuisance,  and  the  city  is  authorized  to  abate  the 
same.  It  adds  to  the  specific  powers  contained  in  the  charter  by  pro- 
viding that  the  city  is  authorized  to  widen,  straighten,  enlarge,  clear 
from  obstructions,  dredge,  deepen,  embank,  and  dike  the  river,  alter 
the  courses  of  the  river,  construct  new  channels  for  the  same,  and 
put  the  river  in  navigable  condition  within  the  limits  of  the  city.  '  It 
requires  the  common  council  of  the  city  to  adopt  a  general  plan  for 
such  work  or  improvement,  with  authority  to  make  such  changes  or 
modifications  of  Uie  same  as  it  may  from  time  to  time  deem  necessary 
or  advisable.  It  permits  the  work  to  be  done  in  sections,  and  different 
parts  may  be  done  at  different  times  and  in  such  manner  as  the  com- 
mon council  shall  deem  most  advantageous  for  the  city.  It  also  au- 
thorizes the  city  to  acquire,  by  purchase  or  eminent  domain  proceed- 
ings, such  lands  or  rights  therein  as  may  be  necessary,  and  even  lands 
held  or  owned  for  public  use  by  corporations  having  the  power  of  emi- 
nent domain,  or  otherwise  held  or  used  for  public  purposes,  may  be  so 
taken  and  acquired  by  the  city.  It  further  provides  for  meeting  the 
expense  of  the  improvements,  no  more  than  one-third  of  which  shall 
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be  paid  out  of  the  general  fund  and  the  remainder  by  local  assess- 
ment upon  the  lands  benefited. 
Sections  9  and  10  of  the  act  are  as  follows: 

"Sea  9.  Whenever  It  shall  be  necessary  for  any  railroad  to  croea  such 
profwsed  new  or  improved  channel  of  the  Buffalo  river,  the  corporation 
owning  or  operating  such  railroad  shall  construct  or  rebuild  and  maintain 
Its  bridges  over  said  channel  at  its  own  expense;  and  whenever  said  city 
shall  acquire  lands  from  any  railroad  corporation  for  any  of  the  purposes 
herein  mentioned,  no  compensation  or  damages  shall  be  awarded  to  said 
corporation  for  the  expense  of  ccmstructtng  or  rebuilding  and  maintaining 
sneh  bridge  or  bridges  or  any  other  stmctare  built  or  to  be  built  to  li- 
able said  corpwation  to  carry  its  tracks  over  said  cbannel.  All  bridges  con- 
structed or  rebuilt  over  such  proposed  new  or  improved  channel  of  Buffalo 
river  shall  be  sudb  bridges  as  may  be  determined  upon  by  said  conmion 
.  council.  Temporary  bridges  or  other  structures  to  carry  said  railroad  tracks 
over  said  channel,  and  whlc4>  will  permit  the  carrying  out  of  the  work  or 
Improvement  provided  for  herein,  may  be  constructed  by  said  railroad  cor- 
porations, and  may  be  maintained  until  such  reasonable  time  as  may  be 
necessary  to  allow  said  corporations  to  cwstrnct  their  permanent  bridges, 
not  exceeding  one  year  from  the  completion  of  the  diannel  at  the  point 
where  said  tracks  cross  the  same. 

"Sec.  IOl  The  said  commissioner  of  public  works  shall  cause  to  be  served 
upon  any  railroad  corporation,  whose  tracks  cross  said  proposed  new  or  Im- 
proved channel,  six  months  prior  to  the  doing  of  any  work  by  the  said  dty 
which  will  interfere  with  the  traffic  on  said  railroad,  a  notice  requiring  said 
corporation  to  maintain  Its  tracks  by  means  of  a  bridge  or  other  suitable 
structure,  which  will  not  prevent  the  construction  of  such  channel.  If  said 
corporation  neglects  or  refuses  to  comply  with  the  terms  of  said  notice  said 
city  may  institute  mandamus,  or  other  suitable  proceedings.  In  any  court  of 
competent  Jurisdiction  to  compel  said  corporation  to  comply  with  the  terms 
of  said  notice.  Bald  corporation  fBlllng  or  reusing  to  comply  with  the 
terms  of  said  notice  shall  also  t>e  liable  to  a  line  of  mie  hundred  dollars  for 
each  day  so  n^lectlng  or  refusing  to  comply  therewith,  In  an  action  or 
actions  to  be  Instituted  by  said  dty  in  any  codrt  of  competent  JarlaOietloa,^ 

Acting  under  the  provisions  of  this  act,  the  common  council  adopted 
a  general  plan  as  therein  provided  (which  was  also  approved  by  the 
Secretary  of  War  of  the  United  States,  acting  under  the  provisions  of 
Act  Cong.  March  3,  1899,  c.  425,  §  9,  30  Stat.  1151  [U.  S.  Comp. 
St.  1901,  p.  3540]),  and  determined  that  only  draw  or  swing  bridges 
should  be  constructed  across  such  new  or  improved  channels.  "Hie 
commissioner  of  public  works  caused  notice  of  such  determinaticm  to 
be  .served  upon  the  defendants  and  all  other  railroad  ccnnpanies  af- 
fected by  the  action  of  the  common  council. 

In  this  connection  other  provisions  of  the  city  charter  should  be  re- 
ferred to.  As  has  been  stated,  the  provision  declaring  Buffalo  river  to 
be  a  public  highway  has  been  in  the  city  charters  from  the  first  In 
1884  the  section  containing  that  provision  was  amended  (Laws  1884, 
c.  201)  to  read  as  follows : 

'*Sec.  19.  Buffalo  river,  within  the  city,  la  a  public  highway,  and  any 
swing  or  draw  bridge  heretofore  or  hereafter  built  over  the  same  within 
the  city,  by  autiiority  of  the  common  council  of  lald  dty,  la  a  lawful 

structure." 

When  the  present  city  charter  was  enacted,  that  section  was  again 
amended,  and  reads  as  follows : 
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"Sec.  404.  Buffalo  river,  within  tbe  city,  1b  a  public  highway,  but  any 
bridge  heretofore  built  and  now  existing  over  the  same,  within  the  city,  by 
authority  of  the  common  council,  Is  a  lawful  structure.   ♦    •  •" 

The  defendants  claim  that  under  the  provisions  of  this  section  they 
have  the  right  to  rebuild  the  bridge  as  proposed,  and  contend  fur- 
ther that  the  grant  from  the  city  to  the  railroad  company,  under  which 
the  bridge  was  constructed,  having-  been  accepted  by  the  company,  is 
a.  contract,  that  the  rights  and  privileges  thereby  given  are  irrevocable, 
and  that  the  right  to  erect  and  maintain  the  bridge  includes  the  right 
to  renew  and  rebuild  it. 

We  may  consider  the  last  point  first.  Assuming  the  grant  or  fran- 
chise to  be  a  contract  binding  alike  upon  both  parties  thereto,  and 
that  the  right  to  maintain  includes  the  right  to  rebuild  the  bridge,  as 
I  think  we  must,  it  does  not  follow  that  the  railroad  company  has  the 
right  or  that  the  city  may  require  the  bridge  to  be  rebuilt  precisely  as 
it  was  originally.  If  that  be  true,  the  city  could  prevent  the  building 
■of  the  proposed  structure  upon  the  ground  alone  that  it  is  not  like 
the  original,  which  is  a  truss  bridge,  while  the  proposed  bridge  is  a 
plated,  girder  bridge,  although  perhaps  substantially  alike  so  far  as 
relates  to  the  question  under  consideration.  Both  are  fixed  bridges, 
and  that  is  the  point  in  controversy. 

I  am  of  the  opinion  that  the  company  did  not  acquire  the  right  un- 
der its  grant  or  franchise  from  the  city  to  perpetually  maintain  a  fixed 
bridge  over  the  river,  regardless  of  the  requirements  of  the  public  in 
the  use  of  the  river  as  a  highway  and  waterway  for  commerce  and 
navigation.  I  think  the  Legislature  neither  intended  to  delegate  to 
the  city,  nor  has  the  city  assiuned  to  grant  the  right  to  the  railroad 
company,  absolutely  and  perpetually,  to  maintain  a  fixed  bridge  over 
the  river;  but  that  such  right  was  upon  the  implied  condition  that 
the  company  might  build  its  bridge  over  the  stream,  subject  to  the 
future  as  well  as  to  the  then  requirements  of  the  public  use,  and  that 
there  remained  in  the  state  the  right  to  improve  the  stream,  make  it 
more  serviceable  as  a  public  highway,  and  increase  its  navigability  as 
an  avenue  of  commerce  and  navigation,  and  that  the  railroad  company 
took  its  right  subject  thereto  and  is  required  to  meet  all  reasonable 
requirements  of  the  state,  from  time  to  time,  as  the  conditions  change 
and  the  public  use  of  the  river  increases.  As  was  said  in  Delaware, 
Lackawatma  &  Western  Railroad  Company  v.  City  of  Buffalo,  158 
N.  Y.  266,  272,  53  N.  E.  44,  45 : 

"The  learned  counsel  for  the  plaintiff  contends  that  since  tiie  structure 
has  the  sanction  of  legislative  and  mnntdpal  authority  It  cannot  In  law  be 
an  otwtruction  or  a  nuisance  which  the  common  council  may  remove.  The 
assertion  that  this  bridge  has  the  sanction  of  legislative  authority  la  not 
quite  correct.  It  Is  tnie  that  railroad  companies  are  authorized  to  construct 
their  roads  across,  along,  or  upon  any  street  or  highway  in  a  city  with  the 
assent  of  the  municipal  authorities.  That  Is  simply  a  general  authority  to 
cross  streets  with  the  consent  of  the  local  authorities.  When  a  railroad 
company  relies  upon  a  legislative  act  as  a  Justification  for  an  aicroachmoit 
upon  public  or  private  rights,  or,  as  In  this  case,  as  a  justlflcatloD  for  the 
occupation  with  its  piers  and  abutments  of  a  public  highway,  it  must  show 
that  the  statute  authorized  in  express  terms  or  by  clear  and  unquestionable 
implication  the  doing  of  the  very  acta  complained  of,  or  that  the  statute 
was  imperative  and  could  not  be  executed  without  causing  a  nuisance.  The 
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plaintiff  bad  general  leglalatiTe  anthorl^  to  ctoaa  street  In  qoestira, 
but  It  bad  no  eipresa  autborlty  to  occupy  a  lar^  portion  of  the  public  bigb- 
way  wltb  abutments  and  piers  for  tbe  sapport  of  its  Btnictnre  to  tbe  great 
incoDTenience  and  detriment  of  tbe  public.  Nothing  less  tban  express  au- 
tbority  to  place  tbese  obstmctKma  In  the  street  viU  sbelter  tbe  plaintiff 
from  the  conaequencea  of  creating  a  nuisance  by  tbe  obstruction  ol  a  pobUc 
highway." 

It  is  true  that  that  case  related  to  an  obstruction  in  a  street,  but 
I  can  see  no  difference  in  principle  between  a  street  and  a  stream 
which  is  a  public  highway. 

In  People  ex  rel.  City  of  Geneva  v.  Geneva,  Waterloo,  Seneca  Falls 
&  Cayuga  Lake  Traction  Company,  112  App.  Div.  581,  98  N.  Y.  Supp. 
719,  affirmed  186  N.  Y.  616,  78  N.  E.  1109,  where  a  street  railway 
compajiy's  tracks  were  laid  in  a  city  street  under  a  franchise  from  tiw 
municipality,  and  located  according  to  the  resolution  of  the  municipal 
authorities,  it  was  held  that,  notwithstanding  such  franchise  and  resolu- 
tion, the  municipal  authorities  in  improving  the  streets  could  require 
the  railway  con^any  to  change  the  line  of  its  tracks,  remove  the 
tracks,  and  alter  the  grade,  made  necessary  in  paving  and  grading  the 
street.  It  was  there  urged  tliat  the  franchise  granted  By  the  city 
and  the  resolution  fixing  the  location  of  the  tracks  was  a  contract  bind- 
ing upon  the  city  as  well  as  the  railway  company,  the  latter  having  ac- 
cepted the  frandiise  and  located  its  tracks  according  to  die  resolution. 
In  referring  to  this  claim,  McLennan,  P.  J.,  in  the  opinion  of  the 
court,  says: 

"Giving  full  recognition  to  the  principle  contended  for  by  tbe  ai^Ilant 
that  tbe  frandiise  which  it  obtained  from  tbe  relator  constituted  a  contract 
which  was  under  tlie  protectlcm  of  tbe  provisions  of  tbe  Constltutifni  of  the 
United  States,  we  consider  It  w^l  settled  by  anthorlty  that  such  contract 
was  accepted  by  defendant  subject  to  the  police  power  of  the  muDlclpallty 
to  relate  the  manner  In  wbtdi  It  should  use  tbe  streets  of  sudi  munici- 
pality." 

In  the  case  of  American  Rapid  Telegraph  Company  v.  Hess  et  al., 
125  N.  Y.  641,  26  N.  E.  919.  13  L.  R.  A.  454,  21  Am.  St  Rep.  764, 
where  the  plaintiff  corporation  had  constructed  telegfraph  lines  in 
the  streets  of  the  ci^  of  New  York,  under  certain  acts  authorizing 
such  telegraph  c(»npanies  to  ccmstruct  lines  upon  any  of  the  public 
roads  and  highways,  and  across  any  of  the  waters  in  this  state,  it  was 
argued  by  the  tdegraph  company  that  its  franchise  to  use  die  street 
became  a  contract  which  was  protected  by  the  federal  Constitution, 
and  that  it  could  not  be  compelled  to  remove  its  poles  and  wires  from 
the  streets  and  put  its  wires  underground,  except  upon  compensation 
to  be  made  to  it.  But  the  Court  of  Appeals  held  that  the  grant,  if 
any,  was  made  in  reference  to  the  streets  and  their  maintenance  and 
regulation  as  such ;  that  when  the  wires  and  poles  became  a  serious 
obstruction  in  the  streets  tiiey  could  be  removed,  and  die  streets  re- 
stored to  their  usefulness  as  streets  for  public  purposes. 

In  the  case  of  Chicago,  Burlington  &  Quincy  Railway  Company 
V.  Illinois  ex  rel.  Grimwood,  200  U.  S.  561,  26  Sup.  Ct  341,  50  L- 
Ed.  596,  it  appeared  that  the  railway  ccHiq)any  bad  lawfully  con- 
structed a  bridge  over  an  unnavigabie  stream,  running  through  a 
swamp.   Thereafter  the  drainage  commissioners  found  tiiat  it  would 
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be  necessary  to  deepen  and  enlarge  the  stream  and  make  a  greater 
opening  und^r  the  bridge  for  the  increased  amount  of  water  resulting 
from  the  drainage  improvement.  The  question  there  was  whether  the 
railway  c(»npany  should  construct  such  a  bridge  at  its  own  cost,  as  was 
necessary  to  carry  out  the  plans  of  the  drainage  commissioners ;  the 
Gontoidon  of  the  ccmipany  being,  as  the  bridge  was  lawfully  construct- 
ed, and  as  the  depth  and  width  of  the  channel  under  it  was  sufficient 
at  the  tune  to  carry  off  the  water  of  the  stream  as  it  then  and  sub- 
sequently flowed,  the  company  could  not  be  required  to  reconstruct 
the  bridge  without  compensation,  that  a  compliance  with  such  a  re- 
quirement was  the  taking  of  its  property  for  public  use  without  com- 
pensation and  therefore  without  due  process  of  law.  But  the  federal 
Supreme  Court  held  otherwise,  and  decided  that  the  railway  com- 
pany must  reconstruct  the  bridge  at  its  own  cost,  to  meet  the  require* 
ments  of  the  drainage  plan. 

As  will  be  observed,  in  all  the  cases  above  cited  the  hardship  to 
the  corporations  affected  was  greater  than  here.  There,  substantial 
changes  were  required  to  be  made  in  existing  structures  or  condi- 
tions, merely  to  meet  changed  conditions  in  the  streets  or  stream, 
to  increase  their  efficiency  for  public  use.  Here,  the  existing  struc- 
ture has  become  unfit  for  railroad  use,  and  a  new  structure  is  nec- 
essary to  accommodate  the  railroad  transportatbn  over  the  river, 
and  tfie  question  is  simply  whether  the  railroad  companies  in  rebridg- 
ing  the  river  shall  build  such  a  structure  as  will  make  it  possible 
to  improve  and  use  the  river  in  the  interest  of  the  public  welfare. 

I  think  that  may  be  required  of  the  defendant  railroad  companies 
without  invading  any  right  gfuaranteed  to  them  by  the  Constitution. 
It  is  very  likely  true  that  the  use  of  swing  or  lift  bridges  will  to  some 
extent  impede  railway  commerce  and  public  transportatiop ;  but  wheth- 
er upon  the  whole  tiie  general  public  welfare  will  be  subserved  and 
the  best  interests  of  the  city  promoted  thereby  is  a  question  for  the  * 
Legislature  and  the  municipal  authorities,  and  not  for  the  judiciary. 
We  only  decide  that  the  Legislature  has  the  right  to  require  that  to 
be  done. 

S.  It  is  contended,  however,  that  the  Legislature  has  not  made  any 
such  requirement,  but  has  expressly  declared  such  a  bridge  as  the  old 
bridge  to  be  a  lawful  structure,;  and  that  it  is  not  proposed  to  build 
a  new  brid^.  That  claim  is  founded  upon  the  provisums  of  section 
404  of  the  oty  charter,  which  declares  that  any  bridge  heretofore  built 
and  now  existing  ov^  the  river  is  a  lawful  structure.  The  position 
of  the  learned  counsel  for  the  defendants,  as  I  understand  it,  is  this : 
That  the  bridge  proposed  to  be  built  is  not  a  new  bridge,  but  merely 
the  renewing  of  a  bridge  built  before  that  provision  of  the  charter 
was  passed,  and  then  in  existence ;  that  the  right  to  build  the  bridge 
carries  with  it  the  right  to  renew  and  even  rebuild  it ;  and  that  there- 
fore the  proposed  structure  is  a  lawful  structure  according  to  the  ex- 
press dedaration  of  the  L^slature. 

Of  course,  if  counsel  is  right  in  that  contention,  obviously  all  fixed 
bridges  across  the  river  will  remain,  unless  there  is  other  or  further 
legislation  upon  the  subject,  and  thus  effectually,  or  at  least  to  some 
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extent,  prevent  the  improvement  of  the  river  and  hinder  its  usefulness 
forpublic  service. 

lliat  provision,  however,  must  be  read  in  connection  with  the  next 
succeeding  section  (section  405)  and  the  amendment  thereto  in  1900, 
and  the  supplemental  act  of  1906  heretofore  referred  to.  By  section 
405  as  amended,  the  city  is  authorized  to  widen,  deepen,  enlarge,  clear 
from  obstructions,  and  to  put  and  maintain  the  river  in  navigable  con- 
■dition,  and  construct  new  drainage  channels.  And  the  act  of  1906  is 
still  more  comprehensive  and  specific  in  empowering  the  city  to  make 
changes  in  and  improve  the  river.  As  we  have  seen,  it  is  there  pro- 
vided that  whenever  it  shall  be  necessary  for  any  railroad  to  cross  any 
-such  proposed  new  or  improved  channel  of  the  river,  the  railroad  com- 
pany shall  construct  or  rebuild  and  maintain  its  bridges  over  the  chan- 
nel at  its  own  expense,  and  ^at  all  bridges  constructed  or  rebuilt  over 
such  proposed  new  or  unproved  chann«  shall  be  such  as  the  common 
council  may  determine,  and  authorizes  temporary  bridges  to  be  built 
to  permit  carrying  out  the  work  of  improvement  provided  for  by  the 
act,  which  may  be  maintained  until  such  reasonable  time  as  may  be 
necessary  to  aJlow  the  company  to  construct  permanent  bridges,  not 
exceeding  a  year  from  the  completion  of  the  channel  at  the  point 
where  the  tracks  cross  the  same. 

It  is  unnecessary  to  decide  whether  the  railroad  companies  can  be 
required  to  remove  and  reconstruct  at  their  own  expense  fixed  bridges 
which  interfere  with  or  obstruct  the  proposed  improvement,  before 
they  become  unfit  or  need  to  be  replaced  for  railroad  service.  But  I 
think  that  where  a  bridge,  although  constructed  before  the  charter 
went  into  effect,  has  become  unfit,  or  for  any  other  reason  it  becomes 
necessary  for  the  railroad  company  to  reconstruct  or  rebuild  prac- 
tically the  bridge  anew,  as  is  proposed  and  has  become  necessary  here, 
the  brid^  so  constructed  and  rebuilt  is  not  an  existing  bridge  within 
*  the  provisions  of  section  404  of  the  dty  charter.  In  any  event,  I  think, 
under  the  provisions  of  section  405  as  amended,  and  the  supplementary 
act  of  1906,  the  city  has  the  right  to  prevent  the  erection  of  such  a 
structure  and  require  a  swing  or  lift  bridge,  if  it  is  reasonably  neces- 
sary in  improving  the  river  and  using  it  as  a  public  thoroughfare. 

The  facts  in  this  case  are  unlike  those  in  the  case  relating  to  the 
upper  bridge.  City  of  Buffalo  v.  D.,  L.  &  W.  R.  R.  Co.,  and  N.  Y.. 
L.  &  W.  Ry.  Co.,  supra.  There  it  appeared  that  a  plan  had  been 
adopted  by  the  ci^  which  would  so  change  the  channel  of  the  river 
as  to  result  in  abandoning  the  old  channel  at  the  point  where  that 
bridge  was  located,  and  in  that  event  the  building  of  a  swii^  or  lift 
bridge  over  the  old  channel  would  serve  no  useful  purpose;  and  the 
decision  was  placed  upon  the  ground  that  it  would  be  inequitable, 
under  such  circumstances,  to  require  the  railroad  company  to  incur 
the  largely  increased  expense  of  constructing  and  maintaining  a  swing 
or  lift  bridge,  without  determining  the  questions  here  discussed  and 
declining  to  hold  that  the  railroad  company  may  not  be  required  to 
remove  the  fixed  bridge,  if  constructed,  in  case  it  beonnes  an  ob- 
stacle to  the  development  of  the  river.. 

It  is  contended  here  that  the  present  plan  does  not  show  that  the 
river  will  be  improved  at  the  point  where  the  bridge  is  located.  I 
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think  the  modified  plan  adopted  by  the  a>nunon  council  and  approved 
by  the  mayor  shows  that  the  river  will  be  improved  at  the  point  where 
the  bridge  is  located.  Of  course,  it  is  possible  that  the  plan  may  be 
further  modified,  and  that  it  may  be  some  time  before  me  improve- 
ment will  reach  this  point  in  the  river,  but  that  is  fully  taken  care 
of  by  the  provision  in  the  judgment  which  stays  the  injunctive  pro- 
visions for  a  period  of  18  months,  with  the  privilege  to  the  defendants 
of  making  application  for  a  further  stay  if  the  work  of  improving  the 
river  shall  not  demand  lift  or  swing  bridges.  The  city  seetns  to  be 
content  with  this  provision,  as  it  has  not  been  appealed  from. 

The  point  is  also  made  on  behalf  of  the  appellants  that  if  plan  C 
was  modified,  as  the  city  claims  it  was,  before  the  notice  was  served 
by  the  commissioner  of  public  woiics,  the  notice  is  ineffectual  under 
the  act  of  1906,  and  urged  that  the  remedy  provided  for  in  the  act  of 
1906  is  exclusive.  It  is  to  be  observed,  however,  that  this  action  is 
not  to  recover  a  penalty  or  a  proceeding  to  remove  a  bridge,  as  pro- 
.vided  for  in  that  act.  It  is  to  prevent  the  erection  of  an  improper 
bridge.  Even  if  the  notice  was  insufficient  or  prematurely  served  to 
maintain  the  action  or  proceeding  provided  for  in  that  act,  I  think  this 
action  is  maintainable.  The  notice  apprised  the  defendant  railroad 
companies  of  the  action  of  the  common  council  in  determining  that 
only  swing  or  lift  bridges  should  be  erected,  and  of  the  improvement 
to  be  'made.  Merely  because  the  modified  plan  makes  it  the  more 
necessary  to  have  a  swing  or  lift  bridge,  and  not  a  fixed  bridge,  does 
not,  as  it  seems  to  me,  require  the  service  of  another  notice  as  a  condi- 
tion precedent  to  maintaining  this  action. 

The  constitutionality  of  the  act  of  1906  is  also  attacked;  but  no 
specific  ground  is  urged,  unless  it  be  that  it  attempts  to  take  from  the 
defendants,  without  compensation,  contract  rights  which  the  railroad 
company  acquired  under  the  grant  or  franchise.  But  that  question 
has  been  fully  considered  and  needs  no  further  discussion. 

The  judgment  should  be  affirmed,  with  costs.  All  concur,  except 
McLENNAN,  P.  J.,  who  dissents. 


TABOR  T.  CITY  OF  BUFFALO. 
(Sapreme  Conrt,  Appellate  Dl^sloa,  Foartb  Department.  January  12, 1910.) 

1.  HuNiciPAi,  C0BP0EATI0H6  <|  762*)— Dbtectivb  Sthebts—Liabilitt. 

Where  an  excavation  In  a  street  for  sewer  and  water  connections  was 
made  by  a  plumber  employed  by  ttie  abutting  owner  In-purauance  of 
permission  granted  by  the  dty  department  of  pabltc  works,  and  under 
the  control  of  the  dty  engineer,  and  subject  to  a  penalty  for  failure  to 
restore  the  street  to  its  former  condition,  the  dty  was  a  joint  actor  with 
the  owner  In  making  the  excavation,  and  was  liable  for  failure  to  re- 
store the  street  to  its  former  condition. 

fEd.  Note. — For  other  cases,  see  Munidpal  Corporations,  Cent  Dig.  { 
158.1;  Dec.  Dig.  S  752.*] 

2.  Municipal  Corpoeationb  (|  752*>— Defkttive  STUErre— Liabiutt. 

Where  a  dty  had  notice  of  the  original  excavation  In  a  street  by  an 
abutting  owner  for  water  and  sewer  connections,  with  the  penniselou 

•Far  oUiw  casta  ms  urn*  tople  ft  1  XTiiBas  ia  Dm.  AAm.  X>1«l  U07  to  4at«,  ft  Rqi'r  ladazM 
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of  the  cit7,  tbe  restoratloai  of  tbe  street  to  its  former  condition  was  an 
obligation  resting  on  the  city,  and  until  the  street  was  restored  the  dutr 
of  inspection  continued,  and  it  was  not.  entitled  to  notice  of  the  fallnre 
to  properly  restore  the  street 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig. 
t  158»;  Dec:  Dig.  |  T52.*] 

&  HUHICIFAI.  COBPOBATIOIfS  {{  791*) — ^DeFECTITI  StBEETB— llTJUBZES  TO  TBAV- 
■UBfl— LUBILITT. 

Where,  tn  an  action  for  injuries  to  a  traveler  driving  into  a  hole  In  a 
street,  tbe  CTldence  showed  that  an  abutting  owner  bad  under  permis- 
sion of  the  city  made  an  excavation  In  the  street  subject  to  a  penalty 
for  failure  to  restore  It  to  Its  former  condition,  that  the  excavation  was 
iwrtly  filled  with  frozen  earth,  that  warm  weather  and  rains  tiad  caused 
a  depression  filled  with  water,  and  that  for  11  hours  before  the  accident 
a  hole  existed,  a  charge  that  the  Jury  could  not  as  a  matter  of  law 
find  constructive  notice  on  tbe  part  of  the  city  of  the  existence  of  the 
hole  at  the  time  of  the  accident  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Municipal  Corporations,  Dec  Dig.  i 
791.*] 

Appeal  from  Trial  Term,  Erie  County. 

Action  by  James  C.  Tabor  against  the  City  of  Buffalo.  From  a 
judgment  for  defendant,  and  from  an  order  denying  a  new  trial,  plain- 
tiff ^peals.   Reversed,  and  new  trial  granted. 

Argued  "before  McLENNAN.  P.  T.,  and  SPRING,  WIIXIAMS, 
KRUSE,  and  ROBSON.  JJ. 

Herman  J.  Westwood,  for  appellant 
Harry  D.  Sanders,  for  respondent. 

SPRING,  J.  The  plaintiff  was  injured  about  8  o'clock  in  tlie  even- 
ing of  March  27*  1907,  while  driving  along  Rliode  Island  street  in 
the  city  of  Buffalo.  He  drove  into  a  hole  or  excavation  in  the  street 
and  was  precipitated  to  the  g^round  over  the  footboard  of  the  cart  in 
which  he  was  riding,  sustaining  injuries.  Rhode  Island  street  is  an 
important  and  much-traveled  street,  extending  practically  east  and 
west.  In  January,  1907,  the  owner  of  lot  No.  456,  on  the  north  side 
of  the  street,  obtained  a  permit  to  take  water  to  a  dwelling  house  from 
the  city  pipe,  and  also  to  make  sewer  connections,  and  these  involved 
excavating  in  the  street.  After  the  connections  were  made  the  trench 
was  filled  tm  and  tamped  down ;  but  the  pavement  cobblestones  were 
not  replaced.  Part  of  the  dirt  put  back  in  the  excavation  was  frozen, 
and  it  was  apparent  as  the  frost  disappeared  the  dirt  would  settle, 
leaving  a  hole.  In  the  latter  part  of  February  there  was  a  depression, 
and  it  was  filled  and  again  tamped  down. 

The  witness  Snyder,  on  behalf  of  the  defendant,  testified  that  on 
the  25th  of  March  the  earth  had  sunk,  and  he  filed  the  excavation  with 
cinders.  Witnesses  on  behalf  of  the  plaintiff  testified  the  depression 
had  existed  for  several  days  continuously  before  the  27th,  so  there 
was  a  question  of  fact  as  to  the  length  of  time  the  defective  condition 
existed  before  the  plaintiff  was.  injured.  He  had  been  engaged  all 
day  on  the  27th  delivering  baggage  with  a  single  rig  for  the  Miller 
Transfer  Company.  It  had  rained  hard  all  the  night  preceding  and 
much  during  the  day.   When  he  approached  the  place  in  question  he 

'For  other  omm  sm  aanw  twie  A  f  mnnss  to  D«c.  ft  Am.  DlgR.  1907  to  date,  ft  R«p'r  XndnM 
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observed  it  was  iilled  with  water,  and  there  was  no  indication  that  it 
was  anjithing  more  than  a  puddle  of  water  in  the  pavement,  and  he 
had  noticed  these  all  day  in  his  driving  about  the  city.  He  was  driv- 
ing at  a  slow  trot  with  a  covered  wagon  carrying  trunks  and  suit 
cases.  The  horse  stepped  into  this  hole  and  jumped,  pulling  the  wagon 
forward,  and  the  wheels  sunk  in  the  water  and  mud  to  the  hubs,  and 
the  plaintiflF  was  pitched  forward  and  injured.  The  hole  was  a  foot 
and  a  half  or  two  feet  deep  and  two  or  three  feet  in  width,  extending 
along  the  excavation  toward  the  street  curb.  There  is  no  controversy 
as  to  the  existence  of  the  hole  at  the  time  die  plaintiff  was  injured,  or 
that  he  was  injured  as  he  described,  and  no  daim  that  he  was  negli- 
gent. 

The  excavation  was  made  by  the  plumber  employed  by  the  owner 
of  the  premises,  but  in  pursuance  of  a. permit  granted  by  the  city 
department  of  public  works.  The  work  was  under  the  control  and 
authority  of  the  city  engineer,  and  the  person  to  whom  the  permit  was 
g^nted  was  required  to  restore  the  (^nii^  to  as  good  condition  as 
previously  existed.  The  whole  work  was,  Sierefore,  intrusted  to  the 
department  of  public  works  or  its  engineer,  and  the  city  could  protect 
itself  from  any  failure  on  the  part  of  the  holder  of  the  permit  to 
c#mply  with  its  provisions.  In  fact,  a  penalty  is  imposed  for  failure 
to  meet  these  provisions.  Chapter  4,  §  30,  of  Ordinances.  In  this 
situation  the  city,  therefore,  is  a  joint  actor  with  the  owner  in  making 
this  excavation. 

If  a  person  usin^  tlie  street  properly  is  injured  by  reason  of  failure 
to  restore  an  openmg  to  its  former  condition,  it  is  not  essential  for 
him,  in  order  to  recover  for  his  injuries,  to  show  notice  of  the  defective 
condition  either  to  the  city  or  to  the  owner.  Its  restoration  is  an  affirm- 
ative obligation,  and  the  question  in  such  a  case  is,  therefore,  whether 
the  provisions  of  the  permit  have  been  complied  with.  The  street  was 
previously  safe.  It  was  opened  and  made  dangerous,  to  be  sure,  for 
a  lawful  purpose.  The  safety  of  the  public  using  the  streets  requires 
tliat  while  the  excavation  is  open  that  it  must  be  suitably  barricaded 
or  denoted  by  warning  lights,  and  when  filled  it  must  be  taken  care 
of  until  it  is  permanently  restored  to  its  previous  condition.  The  city 
had  notice  of  the  original  excavation,  and  it  was  made  with  its  permis- 
sion, and  until  restoration  has  been  made  complete  its  duty  of  inspec- 
tion continues,  and  it  is  entitled  to  no  notice  of  its  condition.  Wilson 
V.  City  of  Troy,  135  N.  Y.  96,  33  N.  E.  44,  18  L.  R.  A.  449,  31  Am. 
St.  Rep.  817;  Parks  v.  City  of  New  York,  111  App.  Div.  836,  98  N. 
Y.  Supp.  94,  affirmed  187  N.  Y.  555.  80  N.  E.  1115;  Godfrey  v.  City 
of  New  York,  104  App.  Div.  357,  93  N.  Y,  Supp.  899,  affirmed  185 
N.  Y.  563,  77  N.  E.  1187 ;  Stedman  v.  City  of  Rome,  88  Hun,  279, 
34  N.  Y.  Supp.  737 ;  Schumacher  v.  City  of  New  York,  166  N.  Y. 
103,  59  N.  E.  773. 

If  I  am  in  error  in  this  proposition,  I  think  the  court  erred  in  his 
instructions  to  the  jury.  After  charging  that  the  most  important  mat- 
ter for  them  to  determine  was  whether  the  defective  condition  had 
existed  sufficiently  long  so  that  the  city  should  be  charged  with  con- 
structive notice  of  its  existence,  he  added ; 
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"H  you  Had  that  It  came  Into  the  coodltioa  In  wUctt  it  wu  at  tlie  time  of 
the  accident  wly  on  Uiat  day*  your  verdict  necessarl^  nrast  be  tar  tiie  de- 
fendant" 

The  counsel  excepted  to  this  charge.  One  witness  testified  that 
about  9  o'clock  in  the  morning  of  the  day  of  the  accident,  or  11  hours 
preceding  it,  he  observed  the  place  where  the  accident  occurred,  and 
he  describes  the  hole,  stating  that  some  of  the  cobblestones  had  fallen 
down  in  it,  and  that  it  was  well  filled  up  with  water.  In  view  of  this 
testimony,  die  plaintiff's  counsel  requested  the  court  to  charge  as  fol- 
lows: 

"I  ask  your  honor  to  charge  the  Jury  that  they  may  find  from  the  eviilcxice 
that  If  the  weather  for  several  days  previous  to  the  acccldent  was  warm,  or 
warn)  and  accompanied  with  some  rain,  they  may  find  the  conditions  were  Bueb 
as  to  put  the  city  to  active  Inspection  with  relation  to  this  trench,  and  they 
may  find  constmctlTe  notice  to  the  city  if  they  only  believe  the  bole  listed 
since  8:15  on  the  momlnc  of  the  accident" 

— and  the  court  refused  to  do  so,  and  an  exception  was  taken.  Ordi- 
narily constructive  notice  of  11  hours  prior  to  the  accident  nught  be 
inadequate.  Its  sufficiency  depends  on  circumstances.  Rhode  Island 
street  was  an  important  one  and  much  traveled.  The  trench  where 
the  injuries  were  sustained  was  dug  and  filled  up  in  January,  and 
partly  with  frozen  earth.  Inevitably,  when  rains  came  and  the  frost 
thawed  out  the  earth,  it  would  sink,  and  a  dangerous  hde  be  left,  and 
this  sinking  would  continue  until  into  the  spring  of  the  year.  For  a 
day  or  two  preceding  the  accident  the  weather  had  b^  moderate 
with  some  rain.  On  the  evening  of  the  36th  and  the  morning  of  the 
27th  there  was  warm  weather,  with  a  heavy  rainfall,  and  the  street 
depressions  all  over  were  filled  with  water  the  morning  of  the  2Tth 
and  all  that  day.  The  very  conditions  had  arisen  which  would  soften 
the  frozen  chunks  and  cause  the  earth  to  settle,  and  the  city  authori- 
ties and  the  plumbers  must  have  realized  the  eflFect  of  this  heavy 
downpour.  In  view  of  the  permit  granted  and  the  conditions  referred 
to,  I  think  it  was  error  for  the  court  to  charge  the  jury  as  matter  of 
law  that  they  could  not  find  constructive  notice  if  the  hole  had  existed 
only  since  9:15  that  morning. 

There  was  a  bad  hole  in  the  street,  and  the  plaintiff  drove  into  it 
through  no  lack  of  vigilance  on  his  part,  and  he  was  injured.  The 
trial  judge  with  great  detail  and  elaboration  instructed  the  jury  on 
constructive  notice,  making  that  the  predominant  subject  submitted 
to  them.  In  the  first  place,  I  think  the  city  was  not  entitled  to  notice; 
and,  even  if  it  was,  the  court  invaded  the  province  of  the  jury,  and 
unduly  restricted  the  range  of  their  finding,  as  I  have  stated. 

I  think  the  evidence  of  the  conversation  over  the  telephone  by  the 
witness  Wright  with  some  one  in  the  department  of  public  works  was 
properly  excluded.  The  evidence  was  incompetent  under  the  plead- 
ings, and  there  was  no  evidence  to  identify  the  person  answering  the 
telephone  in  that  department. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  event. 

Judgment  and  order  reversed,  and  a  new  trial  granted,  with  costs 
to  the  appellant  to  abide  the  event.  •  All  concur. 
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BKAXNIK  T.  NBW  YGBX,  N.  H.  A  H.  a  Oa  et  al. 

(Supreme  Court,  Appellate  DlrlBlon,  Second  Department  Janaary  21,  1910.) 

1.  DkEDS  (I  112*)— iNSnCUEMTB  FOBlflHO  PABX  OF  DBBD—COIfffTBUCTION. 

Where  a  deed  oC  lots  describe*  them  by  their  nmubers  on  a  speclfled 
map,  which  map  boonds  and  describes  the  lots  by  giving  thetr  d^tb 
from  abutting  street  llse  to  the  center  of  a  stone  wall  on  the  side 
of  a  railroad  right  of  way,  the  map  Is  a  part  of  the  deed,  and  controls 
the  description  In  the  deed,  so  that  an  explanatory  note  on  the  map, 
stating  that  tho  lots  adjoining  the  rt^t  of  way  are  bounded  by  the 
correct  line  of  the  right  of  way,  wherever  the  tine  may  be,  and  that 
the  depths  <tf  the  lots  given  on  the  map  are  the  distances  from  the  street 
to  the  cttiter  of  a  stone  wall  standing  on  the  souttierly  side  of  the  right 
of  way,  etc.,  shows  that  the  deed  conveys  only  to  the  southern  boundary 
line  of  the  right  of  way,  wberever  that  may  be. 

[Ed.  Nota— For  other  eases,  m  Deeds.  Cent  Dig.  ||  828.  324;  Dec. 
Dig.  i  112.*] 

2.  Adversk  Possession  (|  100*) — Constbootive  Possession— Colob  of  Title. 

Where  the  deed  of  lots  adjacent  to  a  railroad  right  of  way  did  uot 
purport  to  convey  a  strip  claimed  by  the  railroad  as  a  part  of  Us  rl^lit 
of  way,  the  grantee  could  not  avail  himself  of  the  constructive  possession 
of  the  strip,  arising  from  the  oocnpaUon  himself  and  bis  predecessors 
In  title  of  the  dwelling  house  aa  the  front  of  the  lots. 

[Ed.- Note. — ^For  other  cases,  see  Adverse  PossBsslon.  Cent  Dig.  IS  537- 
S59:  Dec.  Dig.  I  100.*) 
8.  AovEBSE  PossEssjoii  ((  27*) — ^Actual  Possession— Bvidbnci. 

One  began  in  1883  an  adverse  possestdon  of  a  strip  by  the  erection  of 
fences  and  a  stable,  which  continued  until  1888,  when  tlie  building  was 
burned,  and  he  abandoned  the  premises.  His  grantee  never  took  pos- 
session, and  no  one  actually  occupied  the  premises  until  1882,  when  a 
purchaser  from  the  grantee  took  poseesslon  and  rebuilt  the  fawi.  He 
died  In  1805,  and  his  executors  conveyed  to  a  third  person  In  190i>. 
Neither  of  the  deeds  transferred  any  possessory  right  to  the  strip  which 
was  claimed  by  the  adjacent  owner,  for  they  conveyed  land  extending 
only  to  the  line  of  the  adjacent  landowner.  When  the  third  person  pur- 
chased, the  land  was  not  inclosed,  cultivated,  or  Improved.  Held  not 
to  show  an  actual,  continued  occupation  by  the  third  person  and  his 
predecessors  of  the  strip  for  20  years. 

[Ed.  Note. — For  other  cases,  see  Adverse  Possession,  Dec.  Dig.  {  27.*] 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  Eda  Brainin  against  the  New  York,  New  Haven  &  Hart- 
ford Railroad  Company  and  another.  From  a  judgment  for  plaintiff, 
defendants  appeal.  Reversed,  and  new  trial  granted. 

Argued  before  HIRSCHBERG,  P.  T.,  and  WOODWARD,  BURR. 
THOMAS,  and  RICH,  JJ. 

Wm.  A.  Woodworth,  for  appellants. 
David  B.  Ogden,  for  respondent. 

RICH,  J.  Both  the  plaintiff  and  the  defendant  railroad  company 
claim  ownership  of  a  piece  of  land  over  which  the  latter  permitted  its 
codefendant  to  place  poles  and  string  wires  and  cables.  The  New  York 
&  New  Haven  Railroad  Company  was  originally  laid  out  in  1847, 
at  which  time  there  was  conveyed  to  it,  by  one  Davenport,  a  piece  of 
land  11  chains  58  links  in  length,  of  the  average  width  of  1  chain  10 

*7or  other  cmm  m  hom  topic  ft  |  mdmbib  In  Dec.  ft  Am.  Dlsi.  1907  to  date,  ft  Rap'r  Indexei 


Digitized  by  Google 


lOM 


120  saw.  TOBK  fiUPW-KStSNT. 


(Sup.Ct 


links.  The  law  then  in  force  required  the  company  to  fence  its  right 
of  way,  and  a  stone  wall  yet  standing,  ion  the'  east  ade.of  said  prem- 
ises, is  I  think  l^yond  question  the  fence  erected  by  ^e  company  in 
conformity  with  the  law,  and  marked  the  then  south  boundary  of  its 
right  of  way.  In  1851  the  railroad  company  double-tracked  its  road, 
and  on  March  1st  of  that  year  purchased  from  its  former  grantor  an 
additional  strip  of  land  about  50  rods  in  length,  bounded  on  the  south 
by  a  line  parallel  with  the  center  line  of  the  rails,  as  &en  laid,  and 
3  rods  therefrom.  The  land  so  purchased  includes  tiie  strip  in  dilute, 
which  is  100  feet  in  length  along  the  railroad,  and  its  southerly  line 
5  feet  south  of  the  stone  wall  at  its  east  end,  and.8  feet  south  of  it  at  its 
west  end.  The  locus  in  quo  lies  at  the  rear  of  two  lots  owned  by  the 
plaintiff,  fronting  on  Oak  street,  and  her  contention  is  based  on  an 
alleged  title  and  right  of  possession  founded  on  a  series  of  deeds  run- 
ning back  to  Davenport,  the  common  source  of  title,  and  by  adverse 
possession  under  claim  of  title.  All  of  the  deeds  introduced  in  evi- 
dence by  the  plaintiff,  induding  the  one  to  herself,  describe  the  land 
as  being  two  lots — 

*ncnown  and  dlatlnjniliilied  on  a  map  of  property  of  Prederirtt  I/>renTen  r^n- 
veyod  by  Horace  Crosby,  C.  E.,  Jan.,  1876,  and  March,  1879,  and  filed  In  the 
Westchester  county  register's  office  March  3,  1879,  by  the  numbers  12  and  l.X 
which  said  lots  taken  together  are  on  snid  map  bounded  and  described  as  fol- 
lows, viz.:  Beginning  at  a  point  on  the  northerly  side  of  Oak  street,  adjoiniiii; 
other  lands  of  Frederick  Lorenisen;  thence  running  In  a  westerly  direction 
along  the  northerly  side  of  Oak  street  one  hundred  feet;  thence  In  a  north- 
westerly direction  by  and  along  the  lands  of  one  Daly  one  hundred  and  forty- 
nine  feet  and  forty-two  hnndredtbs  of  a  foot  (140.42|/100)  to  land  of  the  New 
Tork,^ew  Haven  A  Hartford  Bailroad  Company;  tiboice  Id  an  easterly  dlrec- 
tf<m  fffong  the  lands  of  said  railroad  company  one  hnndred  feet  and  sixteen 
one^nndredths  of  a  foot  (100.10/100)  to  other  lands  of  said  Frederick  Ix>ren- 
een;  thence  along  said  other  lands  of  said  Frederick  Lormzen  in  a  south- 
easterly direction  one  hundred  and  flfty-flve  feet  and  ei^ty-three  one-huu- 
dredths  of  a  foot  (lK.83/100)  to  Oak  street,  the  point  and  place  of  beginning." 

The  map  referred  to  in  the  deeds  was  introduced  in  evidence,  and 
shows  lots  18  and  13,  taken  together,  as  being  of  the  same  dimensions 
stated  in  the  deed,  and  extending  from  Oak  street  to  the  center  of 
the  stone  wall  referred  to.  On  the  map  is  the  following  explanatory 
note: 

"Exphinatory  Note.  All  the  lotfl  adjoining  the  N.  T..  N.  H.  &  H.  B.  R.  are 
bounded  on  the  north  by  the  correct  southerly  line  of  the  said  railroad  com- 
pany's land,  according  to  the  deeds  of  the  latter,  wherever  the  aald  southerly 
line  may  be.  The  lengths  or  depths  of  the  said  lots  given  on  this  map  are  the 
distances  from  the  north  side  of  Oak  St.  to  the  center  of  the  atone  wall  noyf 
standing  on  the  sontherly  side  of  and  running  In  the  same  general  direction  as 
the  tracks  of  the  said  railroad,  excepting  for  lots  46,  17  and  18  the  d^th  of 
which  do  not  quite  reach  the  stone  wall.  The  correct  loigtha  or  depths  of  all 
the  lots  between  the  railroad  and  Oak  St.  may  therefore  be  either  more  or 
less  than  is  laid  down  upon  this  map ;  and  this  explanatory  note  la  hereby  In- 
tended to  be  made  a  part  of  the  description  of  each  and  every  <aa  of  the  afore- 
said lota.  H.  a  March  31, 1879." 

Lorenzen  testified  that  when  he  had  the  survey  and  map  made  he 
did  not  know  where  the  railroad  line  was;  and  the  surveyor,  Crosby, 
testified  that  he  did  not  then  know  exactly  where  the  southerly  line 
of  the  railroad  was.  He  says : 
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"That  waB  the  reason  the  note  was  put  <m  the  map."  niere  was  a  stone 
fence  that  seemed  to  mark  the  diTlslon  line  between  tbe  lots  and  the  railroad. 
"I  meaeured  to  the  stone  wall,  and  after  tbe  map  waa  made,  before  it  was  filed, 
I  was  Informed  that  the  railroad  company  had  bought  an  additional  atrip 
from  Davenport,  and  I  put  this  note  on  tbe  map  to  repair  any  dIscrepanCT  be- 
tween that  stone  wall  and  tbe  southerly  line." 

The  map  must  be  taken  as  part  of  the  deeds,  and  controls  the  de- 
scription. Kingsland  v.  Chittenden,  6  Lans.  15,  The  lengths  of  the 
side  lines,  stated  in  the  deeds  of  the  plaintiff  and  her  predecessors  in 
title,  are  not  of  importance  in  determining  the  rear  line  of  plaintiff's 
lots,  and  are  not  the  determining  factor  as  to  which  is  the  precise  lo- 
cation of  the  southerly  boundary  line  of  tiie  railroad  land.  There  is 
no  reasonable  doubt  that  the  intent  of  the  parties  to  these  several 
deeds  was  to  convey  and  take  title,  not  to  the  center  of /the  stone  wall, 
but  to  the  southerly  boundary  line  of  the  railroad  land,  wherever  that 
might  be,  and  such  intent  is  made  clear  by  the  explanatory  note  on 
the  map,  which  is  made  a  part  of  the  description  of  each  and  every 
lot.  Benjamin  v.  Welch,  73  Hun,  371,  2S  N.  Y.  Supp,  156 ;  Ousby 
V.  Jones.  73  N.  Y.  621 ;  Higinbotham  v.  Stoddard,  73  N.  Y.  94,  99 ; 
Walter  v.  Ham,  68  App.  Div.  381,  383,  75  N.  Y.  Supp.  185;  Brook- 
man  v.  Kurzman,  94  N.  Y.  272,  276.  The  plaintiff  gave  no  evidence 
of  the  location  of  this  south  boundary  line.  The  defendant  railroad 
company  introduced  in  evidence  its  deeds,  and  proved  without  con- 
tradiction, by  two  surveyors,  one  of  whom  was  Crosby,  who  made 
the  map  and  survey  for  Lorenzen,  that  the  southerly  line  of  the  rail- 
road land,  in  the  rear  of  plaintiff's  lots,  was  between  6  and  8  feet 
south  of  the  stone  wall,  and  therefore  included  the  strip  in  dispute. 

The  record  discloses  a  failure  on  the  part  of  the  plaintiff  to  estab- 
lish that  she  owned  tiie  locus  in  (juo  in  fee,  or  that  she  had  any  title 
by  adverse  possession,  under  claim  of  title  founded  on  the  several 
deeds  she  put  in  evidence,  for  the  reason  that  such  deeds  do  not  pur- 
port to  convey  the  strip  of  land  in  dispute,  and  she  cannot  avail  herself 
of  constructive  possession  arising  from  the  occupation  by  herself  and 
her  predecessors  in  title  of  the  dwelling  house  on  the  front  of  the  lots. 
Pope  v.  Hanmer,  74  N.  Y.  240.  She  also  failed  to  establish  adverse 
possession  under  claim  of  title.  The  evidence  does  not  show  an  ao 
tual,  continued  occupation  for  30  years.  McCarty  began  an  adverse 
posession  in  1883  by  the  erection  of  fences  and  a  stable,  which  con- 
tinued until  1888,  when  his  house  burned  down  and  he  abandoned  the 
premises.  The  grantee.  Barton,  never  took  possession.  No  one  ac- 
tually occupied  the  premises  from  1888  to  1892,  when  Hayes,  Barton's 
grantee,  took  possession  and  rebuilt  the  fence.  He  died  in  1895,  and 
his  executors  conveyed  to  the  plaintiff  in  1906.  Neither  of  their  deeds 
transferred  any  possessory  right  to  the  strip  of  land  in.  question,  for 
they  conveyed  only  lots  13  and  13,  extending  from  Oak  street  to  the 
southerly  line  of  the  railroad  lan^s,  and  did  not  assume  to  convey 
the  disputed  strip  or  any  rights  therein.  When  plaintiff  purchased, 
the  land  was  not  inclosed,  cultivated,  or  improved.  Smith  v.  Reich, 
80  Hun,  287, 30  N.  Y.  Supp.  167 ;  Sawyer  v.  Kendall,  10  Cush.  (Mass.) 
241;  Simpson  v.  Downing,  23  Wend.  316;  Qeveland  v.  Crawford, 
7  Hun,  616 ;  Jackson  v.  Leonard,  9  Cow.  653.  There  is  no  evidence 
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of  any  assertion  of  claim  of  title  by  any  of  plaintiff's  predecessors, 
and  their  acts  were  with  the  knowledgfe  given  them  by  the  map,  and 
as  matter  of  law  part  of  their  ccxiveyances,  that  the  correct  southerly 
line  of  the  railroad  land  as  shown  by  its  deeds,  and  not  the  stone  wall, 
was  their  north  boundary  line.  Hmnbert  v.  Trinity  Church,  24  Wend. 
587.  . 

The  evidence  fumislies  no  foundation  for  the  contention  of  a  prac- 
tical location  of  the  stone  wall  as  a  boundary  line.  The  case  was  not 
tried  upon  that  theory,  nor  was  such  qt^stion  raised  or  urged  on  the 
trial. 

Judgtnent  reversed,  and  a  new  trial  granted ;  costs  to  abide  the  event 
Ail  concur. 


PBOPLB  V.  KATHAN. 
(Soprane  Goort,  Appellate  Division,  Second  Departmoit   January  21,  1910l) 

1.  BaiBEBT  (f  1*)— "UPWT  AMT  nNDBBOTANDIirO  OB  AOBEElfBIfT" — "ATTElfFTS 

FBAtTDULBKTLT  TO  IITDUCB" — BbIBINO  WITNESSES — ELEMENTS  OF  CBIUE. 

tTnder  Pen.  CkMle,  S  113  (Penal  Law,  |  2440;  Conaol.  Uiwb,  c.  40i.  mak- 
ing It  a  felony  to  fire  or  offer  to  a  witness,  or  one  about  to  be  called 
as  a  witness,  any  bribe  upon  any  understandlns  or  agreemeat  that  hii 
testimonr  diall  be  ther^  InHuenced.  or  to  attanpt  by  any  other  means 
fraudvl^i^  to  Induce  any  witness  to  give  fatee  testUnony,  the  essence 
of  the  crime  is  the  imdefBtandlDg  under  wbldk  the  money  was  given  to 
a  prospective  witness  and  not  the  giving  of  the  money ;  the  words  "niwii 
any  understanding  or  agreement,"  and  "attempts  frandnlentiy  to  Indoce," 
being  eanlvalent  to  "with  tbe  Intent." 

[Ed.  Note;— For  otiier  cases,  see  Bribery,  Dea  Dig.  i  1.*] 

2.  Cbihinal  Law  (|  24*) — Intent— Evidehcb. 

While  criminal  int«it  will  be  presumed  from  the  commission  of  an 
unlawful  act,  the  act  Iteelf  being  evidence  of  tbe  Intent  with  which  It 
was  committed,  yet,  where  a  specific  criminal  intent  Is  essential  to  make 
an  act  criminal,  such  Intent  most  be  proved. 

[Ed.  Note.~ror  other  cases,  see  Criminal  Law,  Cent  Dig.  If  28,  27; 
Dec.  Dig.  I  24.*] 

8.  CannHAL  Law  (f  SOT*) — ^Aooohfijcbs— Who  Abk. 

In  a  prosecution  for  bribing  a  prospective  witness  In  a  robbery  prose- 
cution. In  which  accused  was  counsel  for  the  defendant,  a  witness,  who 
testffled  that  accused  gave  him  a  sum  and  told  him  to  give  it  to  tbe  person 
claimed  to  have  been  robbed  and  told  blm  not  to  be  so  quite  sure  who 
robbed  falm  when  tbe  case  was  tried,  was  accused's  accomplice  if  a  crime 
was  committed,  so  that  accused  could  not  be  convicted  on  tbe  act-om- 
pllce's  testimony  unless  corroborated  by  some  other  evidence  tending  to 
connect  him  with  the  crime. 

[Ed.  Note.— FOr  other  cases,  see  Criminal  Law,  Cent  Dig.  H  1082-109S: 
Dec.  Dig.  S  607.»] 

4,  Criminal  Law  (J  741*) — ^Tbial— Pbovihce  or  Coubt^Sutficieitct  or  Cob- 
bobobative  Tebtiuont. 

Whether  there  Is  any  evidence  corroborating  an  accomplice's  testtmon; 
so  as  to  base  a  conviction  thereon  is  a  question  for  the  court 

{Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  |  1717 ;  Dec. 
Dig.  I  741.*] 
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'C  Cbikinal  IAw  (I  611*)— Etidbnob— TsBTiHoirT  or  Acoohpucb— Bumomr- 

CT  or  COBBOBOMATIVB  ETXDEHCB. 

Id  a  proaecatlra  ft>r  oflerlns  ii  bribe  to  a  protective  witness,  eridence 
held  to  Bbov  no  eTidoice  corroborating  an  accomi^lce'B  testimony  that 
accnaed  gave  him  the  monej'  to  give  the  wltoeai  for  the  purpose  of  In- 
flnendng  hli  teattmony. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Gent  Dig.  H  1127-1137 ; 
Dec.  Dig.  I  611.*] 

6.  CSIHIHAL  Law  a  417*)— BVIDBHCK— STATXmitS  or  THIBD  PUTIKS-GOII- 

VEBSATIOKB    IN    ACCUSED'S  ■  ABSBNCK. 

In  a  prosecution  of  an  attorney  for  offering  a  bribe  to  a  prospecttfe 
wltnen  in  a  case  which  he  defended,  in  which  accused  and  his  client 
were  the  only  persons  directly  Interested  In  giving  the  bribe,  others  being 
merely  their  agents,  It  was  error  to  admit  erldeoce  of  conversations  be- 
tween others  in  accused's  absence  which  tended  to  lead  the  Jury  to 
believe  that  accused  was  one  of  an  organlced  gang  banded  together  to 
commit  a  crime. 

[Bd.  Note;— For  other  cases,  see  Criminal  Law,  Cent  Dig.  H  900-067 ; 
Dec.  Dig.  I  417.*] 

7.  CaiMiiTAz,  Law  <|  1169*)— ApPEAir-HABHLiaa  Ebb«— ADUBSioir  or  Eti- 

DENCE— PBEJUDICIAI.  EfVEGT. 

The  IneTltable  ^ect  ut  the  evidence  on  the  jury  made  its  admission 
prejudicial. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Ceat  Dig.  H  8137- 
8148;  Dec  Dig.  |  Uee.«] 

8.  CBiuinAL  Law  (|  lOW*)— AfpcaI(— Pbbsintatioii  Bxlow— Motioh  to  Dis- 

miss iKDICTHltirt— EXCEPTIOH  TO  DElIIAIr-Bmcr. 

The  exceptitm  to  the  denial  of  accused's  motion  at  the  close  of  the 
case  to  dismiss  the  Indictment  upon  the  ground  of  failure  to  prove  the 
case,  that  there  was  not  sufficient  corroboration  of  the  alleged  accom- 
plice's testimony,  and  that  the  case  should  not  be  submitted  to  the  jury, 
was  sufficient  to  save  for  review  anytbiug  occurring  at  trial  t^idlng 
to  prejudice  accused's  rights,  though  no  qpeeiflc  objection  or  exception 
was  taken. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Gait  Dig.  |  2671 ;  Dec. 
Dig.  { lose.*] 

9l  Cbiuinal  Law  (SI  1030,  1048*)-OBjKonfnr8— Necessitt— Rxvnw  n  Ap- 
pellate Division. 

Under  Code  Cr.  Proc.  f  EEiT,  authorising  the  Appellate  Division  to  grant 
a  new  trial  when  satisfied  that  the  verdict  against  accused  is  against 
the  weight  of  the  evidence,  against  the  law,  or  that  justice  requires  It, 
whether  or  not  exceptions  were  saved  below,  the  Appellate  Division  may 
review  errors  prejudicing  an  accused's  rights,  though  no  objection  or. 
exception  is  taken  below. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  H  2610-2621, 
2656,  2657:  Dec.  Dig.  {|  1030,  104&*] 

Burr,  J.,  dissenting 
Appeal  from  Trial  Term,  Kijigs  County. 

Rutherford  W.  Kathan  was  convicted  of  bnbery,  and  fie  appeals. 
Reversed,  and  new  trial  granted. 

Argued  before  WOODWARD,  JENKS,  BURR,  THOMAS,  and 
RICHJJ. 

John  P.  Lamerdin,  for  appellant 

John  F.  Clarke,  Dist.  Atty.  (Robert  H.  Elder,  on  the  brief),  for  re- 
spondent. 

*For  oUi«r  cam  see  same  topic  ft  |  huubbb  In  Dee.  ft  Am.  Dlgi.  1907  to  date,  ft  Rep'r  ladeut 
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WOODWARD.  J.  On  April  27,  1909,  the  defendant,  a  lawyer,  was 
convicted  upon  an  indictment  under  section  113  of  the  Penal  Code 
(Penal  Law,  §  2440;  Consol.  Laws,  c.  40),  charging  him  with  giving 
a  bribe  to  a  person  about  to  be  called  as  a  witness,  upon  the  under- 
standing or  agreement  that  the  testimony  of  such  person  ^lould  thereby 
be  influenced ;  and,  in  a  separate  count,  with  feloniously  and  fraudu- 
lently attempting  to  induce  said  witness  to  withhold  true  testimony. 

The  indictment  was  based  on  the  following  facts :  One  Louis  Wolf 
was  indicted  for  grand  larceny  by  the  grand  jury  of  Kings  county, 
and  retained  the  defendant  to  represent  him  in  the  matter  as  his  at- 
torney. The  indictment  against  Wolf  charged  him  with  having  taken 
the  sum  of  $50  from  the  pocket  of  one  Frank  Haibele.  A  few  days 
before  Wolf's  case  was  to  be  called  for  trial,  the  defendant,  Kathan. 
gave  the  sum  of  $75  to  a  man  named  Heene,  with  instructions  to  de- 
liver the  amount  to  Haibele.  The  validity  of  the  judgment  convicting 
Kathan  of  the  crime  chai^^  rests  entirely  upon  the  evidence  of  the 
purpose  for  which  this  money  was  paid. 

It  appears  that  Kathan,  through  the  agency  of  friends,  brought 
about  a  meeting  between  Haibele  and  Heene,  who.had  been  selected  to 
approach  Haibele  in  r^ard  to  the  Wolf  case.  The  defendant's  testi- 
mony is  that  his  sole  object  in  doing  this  was  to  induce  Haibele  to 
accept  restitution  from  Wolf,  who  would  then  throw  himself  upon  the 
mercy  of  the  court.  The  following  transcript  from  the  record  is 
Heene's  story  of  what  took  place  between  himself,  Kathan,  and  Haibele 
in  connection  with  the  receipt  and  payment  of  the  money  by  him: 

"The  Wltnees:  It  was  said,  and  I  told  bim  tbat  I  waa  asked  and  been  toM 
tbat  he  was  robbed,  and  be  explained  tbat  be  was  robbed.  So  I  told  bim  that 
I  bad  been  instrticted  If  be  would  take  the  money  back  tbat  was  taken  awar 
from  him  If  be  would  be  satisfied.  So  I  gave  him  my — I  said,  tbe'vay  I  was 
Informed,  there  was  a  praninent  bnalneas  man  from  East  New  Twk.  He  saji. 
no,  be  could  not  do  tbat,  becaase  he  lost  some  time  and  some  wages,  so  I  says. 
'I  don't  know  what  the  proposition  Is,  but,'  I  says,  'let  me  know  what  you  will 
take.'  By  the  Court:  Q.  Who  said  tbat?  A.  I  said  so*  your  honor.  So  he 
says  Ce  could  not  let  ue  know,  and  I  could  not  tell  those  people  before  the  next 
day.  By  Mr.  Elder:  Q.  Now,  do  you  recall  anything  else  that  was  said  in 
that  conversation  on  Monday?  A.  Not  there  in —  Q.  Well,  if  you  do  not  re- 
member anything  more,  what  happened  on  the  next  day?  A.  I  told  Mr. 
Kathan.  I  do  not  know  If  It  was  the  same  nlgbt— Mr.  Eatban  and  Gotthdf— 
that  this  nun  was  willing  to  take  the  money  which  was  stolen  from  him  and 
$25  for  his  loss  in  wages  and  apenses  going  throng.  Bo—  Q.  Did  Kathan 
say  anything?  A.  Kathan  said  he  Is  satisfied  to  do  this,  Q.  When  yon  bad 
this  conversation  with  Kathan,  was  anybody  present  besides  yon  and  Kathan? 
A.  I  don't  know  exactly  if  Mr.  Qottbelf  was  pr^nt  or  not  Q.  Ton  don't  re- 
call? A.  I  don't  recall  this.  By  the  Court:  Q.  Walt  a  minnte.  Kathan  gan 
you  what  money?  What  did  he  give  you — how  much  money?  A.  Sev^tr-flTfl 
dollars,  as  far  as  I  understand  It.  I  did  not  count  the  mon^.  By  Mr.  ESder: 
Q.  Don't  you  know  bow  much  mon^  be  gave  you?  A.  I  dia  not  count  It  Tbe 
way  I  got  it  I  put  It  In  a  paper.  By  the  Oonrt:  Q.  What  did  he  give  yoo,  a 
roll  of  bills  or  a  bag  of  coin,  or  what?  A.  A  roll  of  bills,  your  honor.  By  Ifr. 
Elder:  Q.  Well,  what  was  said  there  about  the  way  it  should  be  given.  If  aoy- 
thli^  was  said?  A.  I  should  give  It  to  tbe  man  tbat  nobody  seen  It  and  ttil  tbe 
man  when  It  comes  up  in  the  court  that  be  should  not  t>e  so  qnlte  sore  who 
was  picking  hts  pockets.  Mr.  Kathan  said  that  I  put  the  money  In  an  oi- 
velope.  Mr.  Kathan  did  not  tell  me  to  put  the  money  In  an  envelope.  He  paid 
me  tbe  money  on  my  bead  waiter's  desk.  The  money  was  paid  me  In  the  Ktta- 
noon  or  around  dinner.  *  *  *  By  the  Court:  Q.  Well,  In  these  talks  tbat 
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yon  bad  with  Eatban,  did  he  motion  the  name  of  this  prominent  man  f n 
East  Hew  York  who  was  Accqsed?  A.  Tea,  your  honor.  Q;  What  was  the 
name  he  told  yon?  A.  Wolf.  Q.  Did  he  tell  yon  what  hla  first  name  was? 
A.  Yea  «  •  •  After  getting  the  money  I  went  down  to  Broadway  to  meet 
thla  hutdier.  When  I  m^t  him  I  says.  *I  got  the  numey  from  those  people-' 
He  says,  'All  right'  *  *  *  So  we  w«it  up  the  elevated  station,  and  handed 
lilm  the  money  which  I  was  given  by  Mr.  Katban,  and  the  next  moment  I  was 
arrested.  *  *  *  I  guess  I  stated  before  that  the  witness  Halbele  should  not 
— ^he  asked  me  what  to  do  in  conrt.  what  be  should  say.  I  says,  'Don't  re- 
member BO  (jftilte  sure  for  It  who  picked  your  pocket' " 

Haibele's  testimony  as  to  his  arrangement  with  Heene  is  substan- 
tially the  same,  and  he  further  testified  that  Heene  said  to  him  before 
the  money  was  paid; 

"  'Well,  then,  you  know  what  you  have  got  to  say.  Yon  only  say  yon  alnt 
sure  any  more.'  *  •  •  That  I  ain't  sure  any  more  that  It  Is  Wolf  who  stole 
my  pocketbook.  •  •  •  *Then  it  Is  all  over,  and  yon  got  your  money.* " 

To  this  Haibele  testified  he  replied : 

"Well,  Mr.  Heene,  I  can't  do  that  I  was  three  times  In  the  court.  I  only 
told  the  truth,  and  I  swore  every  time.  Now  I  should  say  different,  I  will 
Bwear  false." 

Haibele  then  todk  the  money,  handed  it  over  to  a  detective,  who 
arrested  Heene, 

The  testimony  of  Heene,  quoted  above,  as  to  Kathan's  instructions 
when  he  gave  him  the  money  to  pay  Haibele,  is  the  only  direct  evi- 
dence in  the  case  upon  that  point.  Kathan  denies  that  he  said  any- 
thing of  the  kind  of  Heene.  This  raises  the  one  vital  point  in  the 
case.  The  corpus  delicti,  if  a  crime  was  committed,  was  not  the  pay- 
ing of  the  money  by  Kathan,  which  is  conceded,  but  the  agreement  or 
understandii^  under  which  it  was  given;  the  intent  on  the  part  of 
Kathan  in  making  the  payment  through  Heene  to  Haibele. 

The  section  under  which  the  defendant  was  con'ticted  reads : 

"A  person  who  gives  or  offers  or  promises  to  give,  to  any  witness  or  pereon 
about  to  be  called  as  a  witness,  any  bribe,  upon  any  understanding  or  agree- 
ment that  the  testimony  of  such  witness  shall  be  tber^y  Influenced,  or  who 
attempts  by  any  other  means  fraudulently  to  induce  any  witness  to  g^ve  false 
testimony  or  to  withhold  true  testimony,  Ifl  gnllty  of  a  felony." 

The  words  "upon  any  understanding  or  agreement,"  and  "attempts 
*  *  *  fraudulently  to  induce,"  are  tantamount  to  "with  the  in- 
tent." ^ 

While  criminal  intent  will  be  presumed  from  the  commission  of  an 
act  in  its  nature  unlawful,  the  act  itself  bein^  evidence  of  the  intent, 
it  is  also  true  that,  where  an  act  becomes  criminal  only  through  the 
existence  of  a  specific  intent,  such  intent  must  be  proved.  Stokes  v. 
People,  53  N.  Y.  179, 13  Am.  Rep.  492 ;  Miller  t.  People,  6  Barb.  203 ; 
Lawson  on  Presumptive  Evidence,  p.  473. 

If  a  crime  was  committed  by  the  defendant,  Heene  was  an  accom- 
plice; and  it  is  provided  by  section  399  of  the  Code  of  Criminal  Pro- 
cedure that: 

"A  conviction  cannot  be  had  npon  the  testimony  of  an  accomplice  nnless  he 
be  corroborated  by  such  other  evidence  aa  tends  to  connect  the  defendant  with 
tbe  commission  of  the  crime." 
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In  People  v.  Plath,  100  N.  Y.  590,  3  N.  E.  790,  53  Am.  Rep.  236, 
in  reversing  a  judgment  of  a>nviction  of  the  crime  of  abduction,  the 
court  said  in  regard  to  the  kind  and  d^^ree  of  corroboration  required 
by  section  283  of  the  Penal  Code  (Penal  Law,  ^  71;  Consol.  Laws, 

c.  40) : 

"In  cases  where  corroboration  la  required,  there  baa  been  some  diversity  of 
opinion  In  the  authorities,  as  to  the  particular  facta  whldi  ataould  be  oorrob* 
orated,  and  the  uctent  of  the  corroboratMm  needed  In  orAet  to  con^lr  with  the 
rule ;  but  It  la  nov  conceded  to  be  the  general  rule  that  It  ahoold  tenA  to  show 
the  matwial  facts  neceasary  to  eatabliab  the  c<«iimla8t0B  of  a  crime,  and  tbe 
Identity  of  the  person  committing  it  When  an  offense  was  fOrmeriy  ptomn 
by  accomplices,  It  was  the  asual  practice  of  trial  courts  to  advise  an.  acqufttaU 
unless  such  evidence  was  In  some  respects  corroborated  by  other  testimony  (al- 
though at  common  law  a  conviction  upon  the  evidence  of  the  accompUoe  alone 
was  sustainable).  In  those  cases  the  extent  and  degree  of  corroboration  rested 
in  the  discretiou  of  the  trial  court,  and  necessarily  varied  according  to  the 
circumstances  of  the  case.  Although  such  cases  are  not  strictly  analogous  to 
those  where  corroboration  Is  required  by  statute,  they  yM  famish  some  help 
In  determining  the  degree  ot  pnxtf  required  In  the  lat^  case.  The  role  as  to 
tbe  corroboration  of  an  accomplice  is  stated  In  Roscoe'a  Criminal  Evidmee,  122, 
ns  follows:  That  there  shonld  be  some  fact  deposed  to,  Independently  alto- 
gether of  the  evidence  of  tbe  accomplice,  which  tak»i  by  Itself  leads  to  the  In- 
ference not  only  that  a  crime  has  been  committed,  but  that  the  prisoner  Is  im- 
plicated in  it'  Rassfdl  on  Crimes,  962,  says:  That  it  Is  not  sufficient  t»  cor- 
roborate an  accomplice  as  to  the  facts  of  the  case  generally,  bnt  that  he  mnst 
be  corroborated  as  to  some  material  fact  or  facts  which  go  to  prove  that  the 
prisoner  was  connected  with  the  crime  charged.'  1  Greenleaf  on  Bvidence,  f 
881,  lays  down  the  rule,  as  held  by  aome^  that  It  Is  ^essential  that  there  diMild 
be  corroborating  proof  that  the  prisoner  actually  participated  In  the  offensfc*  ** 

In  People  v.  Courtney,  28  Hun,  592,  a  judgment  of  conviction  for 
forgery  was  reversed.  The  main  witness  for  the  prosecution  was  an 
accomplice,  and  it  was  urged  on  behalf  of  the  defendant  that  there  wa% 
no  corroboration  of  his  evidence  such  as  is  ccmtemplated  1^  section 
399.   It  was  said  by  Mr.  Justice  Brady : 

"The  language  of  the  statute,  as  we  have  seen,  is  that  tbe  accomplice  mnst 
be  corroborated  by  such  other  evidence  as  tends  to  connect  the  defendant  with 
the  commlsrion  of  the  crime.  The  «ElsteDCe  of  intimate  rdatlons  la  not  a  dr^ 
cumstance  from  which  participation  In  ttie  guilty  acts  of  an  associate  la  to 
be  presumed,  because  It  Is  consistent  with  innocence.  Tbe  association  may  be 
continued,  and  may  be  marked  by  all  the  circumstances  which  (^flracterlae  the 
association  of  the  accomplice  and  the  appellant  herein,  and  yet  be  an  Innocent 
one.  In  other  words,  the  appellant  might  not  have  been  advised  In  any  way  of 
the  intended  crime  by  tbe  accomplice.  It  is  not  in  tbe  language  of  the  sec- 
tion, such  other  evidence  as  tends  to  connect  the  appellant  with  the  commission 
of  the  crime.  And  this  view  of  sudi  a  relation  presents  itsdf  with  pecmllar 
force  wh«i  the  associate  up<m  his  trial  for  an  offense  dialled  against  him, 
the  proof  of  which  rests  chiefly  upon  the  testimony  of  the  accomplice^  solemnly 
denies  all  participation  In  the  crime  charged." 

The  district  attorney  finds  sufficient  corroboration  o£  Heene's  testi- 
mony as  to  Kathan's  instructi<»is  to  him,  that  is,  as  to  Kathan's  intoit, 
(1)  in  a  bare  recital  of  the  admitted  facts  of  the  case;  (2)  in  Kathan's 
apparent  interest  in  Heene  when  he  was  arrested  on  a  charge  of 
bribery  growing  out  of  the  same  facts,  and  his  exclamation  to  Heene's 
counsel,  Heyser,  "My  God,  I  am  in  it,  Heyser";  and  (3)  in  Kathan's 
anxiety  over  a  report  that  Heene  was  going  to  turn  state's  evidence. 
We  are  tmable  to  concur  in  this  view. 
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The  admitted  facts  do  not  tend  to  prove  that  Kathan  caused  the 
money  to  be  paid  to  Haibele  for  the  purpose  of  bribing  him.  Heene's 
testimony  stands  alone  on  that  point,  and  is  denied  by  Kathan.  When 
ICathan  heard  of  Heene's  arrest  for  ^handing  the  money  to  Haibele,  he 
had  reason,  as  the  event  proved,  to  show  a  lively  interest  in  the  situa- 
tion, even  though  innocent;  and  his  exclamation,  "My  God,  I  am  in 
it,  Heyscr,'*  appears  in  the  testimony  of  the  witness  Heyser  as  follows: 

"I  t<^d  Kathan,  when  he  told  me  what  bad  happened,  that  I  thought  that 
be  was  In  It  too.  By  ther  Court:  Q.  What  did  he  tell  jrouT  A.  Why,  he  told 
me  that  they  had  sent  Mr.  Heene  to— I  did  not  know  at  that  time  who  the 
nuin  was  or  what  his  name  waa — to  somebody  to  sire  him  some  money  In  the 
Wolf  case.  Q.  Did  he  say  what  tt  was  for?  A.  No,  he  did  not  say  what  It  was 
for.  By  Mr.  Elder:  Q.  Well,  what  else  did  he  say.  If  you  recall?  A.  He  said. 
'My  Ood,  I  am  in  ft,  Heyser.'  I  think  Mr.  Kathan  said  this,  either  Mr.  Kathan 
or  Qotthelf.  Hiey  were  all  la  the  room  together.  I  brieve  it  was  Mr.  Kathan 
tbat  said  that** 

Whether  there  is  any  evidence  of  corroboration  is  a  question  of 
law  for  the  court  (People  v.  Farina,  134  App.  Div.  110,  118  N.  Y. 
Supp.  817),  and  we  feel  constrained  to  hold  that  there  was  none  in 
this  case  going  to  the  essential  element  of  the  crime  charged. 

The  record  discloses  a  number  of  instances  where  conversations  had 
between  divers  individuals  in  the  absence  of  the  defendant  were  ad- 
mitted in  evidence  over  tiw  objection  and  exception  of  the  defendant's 
counsel.  The  district  attorney  seeks  to  justify  these  rulings  on  the 
ground  that  the  conversations  were  in  furtherance  of  a  conspiracy  to 
bribe  Haibele,  and  cites  People  v.  Miles,  123  App.  Div.  862, 108  N.  Y. 
Supp.  510,  in  support  of  his  contention.  That  case  was  a  prosecution 
for  conspiracy,  and  the  defendant's  co-conspirators  were  all  directly 
interested  in  the  plan  to  defraud  the  city.  In  this  case,  the  only  per- 
sons directly  interested  in  the  giving  of  the  money  which  constituted 
the  alleged  crime  were  the  defendant  and  his  client.  Wolf.  The  others 
were  merely  their  agents.  Thf  evidence  of  these  conversations  must 
necessarily  have  tended  to  impress  the  minds  of  the  jurors  that  the 
defendant  was  one  of  an  organized  gang,  banded  together  to  commit 
a  crime,  and  so  was  prejudicial.  Its  admission  was  error.  See  Cole- 
man V.  People,  68  N.  Y.  555,  561. 

From,  all  the  evidence  it  seems  quite  probable  that  the  only  motive 
of  the  defendant  in  causing  the  money  to  be  paid  to  Haibele  was  that 
of  restitution.  The  extra  $25  was  paid  at  Haibele's  own  suggestion; 
he  said  he  had  lost  five  days'  time  in  the  matter,  and  that  he  should  be 
compensated  for  that  in  addition  to  the  return  of  the  money  t^en 
from  him.  If  bribery  had  been  intended  by  the  defendant,  it  is  rea- 
sonable to  assume  he  would  have  offered  an  amount  sufficient  to  af- 
ford a  substantial  inducement  for  Haibele  to  commit  perjury.  And 
there  was  nothing  furtive  in  the  actions  of  the  defendant;  he  took 
several  persons  into  his  confidence.  He  was  a  lawyer,  and  may  be 
presumed  to  have  known  the  penalty  of  the  crime  of  bribery.  Some 
degree  of  secretiveness  would  have  been  his  first  aun  if  he  had  had  a 
criminal  intent. 

If  it  be  contended  that  anything  occurred  in  the  conduct  of  the  trial 
tending  to  prejudice  the  rights  of  the  defendant,  which  cannot  be 
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reviewed  on  this  appeal  because  of  the  want  rff  specific  objection  and 
exception,  the  answer  is  that  the  exception  to  the  ruling  of  the  court 
denying  the  defendant's  motion  to  dismiss  the  indictment,  made  at  the 
close  of  the  whole  case,  was  sujQ&cient  to  raise  all  these  questions. 

This  appears  in  the  record  as  follows : 

"Mr.  Baldwin:  I  move  upon  the  record  that  your  honor  dtomlss  ttats  Indict- 
iiieiit  upon  the  ground  that  there  has  been  a  failure  here  to  prove  the  case, 
that  with  relation  to  the  proof  offered  by  alleged  accomplices  In  this  alleged 
(Time  there  has  not  been  any  snffldent  corroboratkn,  that  there  has  been  a 
failure  on  the  whole  case,  and  that  the  case  should  not  be  submitted  to  a  Jai7- 
(Motion  denied.  Defendant  exeats.)" 

But  no  exception  was  necessary.  In  cases  of  this  kind,  the  Appel- 
late Division  has  broader  powers  of  review  than  the  Court  of  Appeals. 
Certain  powers  can  be  exercised  by  the  Court  of  Appeals  only  when 
the  judgtnent  is  of  death.  No  such  limitation  is  placed  upon  the  Ap- 
pellate Division.  Code  Cr.  Proc.  §§  527,  528.  This  distinction  is 
thus  pointed  out  by  Judge  Cullen  in  People  v.  Sherlock,  166  N.  Y. 
180,  183,  59  N.  E.  830: 

"By  section  &27  of  the  Code  of  Crlmtual  Procedure  the  Appellate  Division  Is 
nuthorlzed  to  grant  a  new  trial  in  a  criminal  case  when  satisfied  that  the  ver- 
dict against  the  prisoner  Is  against  the  weight  of  evidence,  against  the  law,  or 
that  Justice  requires  It,  whether  exceptions  have  been  taken  in  the  court  below 
or  not  But  by  section  528,  which  regulates  appeals  to  this  court,  the  broad 
l>ower  given  to  ttie  Appellate  DlTlslcm  of  the  Snjaeme  Oonrt  is  bestowed  npon 
ns,  only  where  the  Judgment  is  of  death.  In  other  cases  we  can  take  nottee 
only  of  legal  errors  appearing  in  the  record  or  raised  by  exception  on  the 
trial.  People  v.  Eh-iscoll,  107  N.  T.  414  [14  N.  E.  305] ;  Peofrie  v.  Lyons,  110  X- 
Y.  018  [IT  N.  E.  391] ;  People  v.  Leonardi,  143  N.  T.  360  [88  N.  a  372]." 

This  trial  was  in  the  Supreme  Court.  That  court  consists  of  all 
its  justices,  and  the  Appellate  Division  is  the  constituted  quorum  of 
that  court,  designated  to  determine  whether  trials  have  been  accord- 
ing to  the  judgment  of  the  court,  as  distinguished  from  the  judgment 
of  the  individual  member  who  happen^  to  preside  at  the  particular 
trial. 

The  judgment  should  be  reversed,  and  a  new  trial  granted. 
JENKS  and  RICH,  JJ.,  concur. 

THOMAS,  J.  (concurring  in  result).  Defendant,  Kathan,  a  lawyer, 
engaged  to  defend  Wolf  under  indictment  for  picking  the  pocket  of 
Haibele,  authorized  Heene  to  pay  Haibele  the  money  taken  and  $23 
in  addition,  and  delivered  the  money  to  Heene  for  that  purpose. 
Heene  handed  the  money  to  Haibele.  The  people  charge  that  Kathan*s 
purpose  was  to  bribe  Haibele.  Kathan's  statement  is  that  his  purpose 
was  to  make  restitution  and  pay  Haibele  for  time  lost,  so  that  upon  a 
plea  of  guilty  by  Wolf  the  restitution  might  lessen  the  punishment. 
Hence  the  act  of  payment  was  a  crime  only  if  done  with  intent  to  bribe. 
Heene  testified  to  instructions  from  Kathan,  which,  if  g^ven,  clearly 
showed  guilty  purpose.  Kathan  denied  that  he  gave  such  instructions. 
So  the  accomplice  affirms ;  the  principal  denies.  The  evidence  of  an 
accomplice  has  not  probative  strength  to  overcome  the  presumption 
of  innocence.   It  must  be  aided  by  some  other  evidence.   The  court 
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must  decide  whether  corroborative  evidence  is  present.  The  jury  must 
decide  whether  such  evidence  is  sufficient,  in  connection  with  that  of 
%lie  accomplice,  to  establish  the  offense  beyond  a  reasonable  doubt. 
The  evidence  of  the  accomplice  segregated  is  impotent.  Corrobora- 
tive  evidence  may  give  it  persuasive  power.  The  confirmatory  evi- 
dence furnishes  a  means  for  testing  the  truth  of  the  statements  of 
the  confessed  criminal,  and,  if  added  to  it,  proof  may  result.  Could 
the  jury  in  the  due  administration  of  justice  find  a  verdict  of  guilty 
in  this  case,  if  uninformed  that  the  evidence  of  the  accomplice  unsup- 
ported was  powerless? 

Evidence  corroborative  in  some  degree  is  found:  (1)  In  the  ac- 
knowledged participation  in  the  payment  of  the  money,  although  for 
an  avowed  lawful  purpose;  (2)  in  the  statements  and  exclamations 
niade  to  Heyser,  the  lawyer  for  Heene,  after  the  latter's  arrest.  Such 
evidence  is  assisted  by  inferences  from  the  circumstances  and  nature 
of  the  act  itself.  Such  evidence  in  a  legal  sense  tends  to  corroborate, 
and  it  was  the  function  of  the  jury  to  determine  whether  it  did  cor- 
roborate, Heene,  and  whether  his  evidence  so  helped  amounted  to 
requisite  proof  of  guilt.  Bv  inadvertence,  and  in  absence  of  request 
or  suggestion  by  the  defendant's  counsel,  the  learned  trial  justice  did 
not  state  to  the  jury  the  law  that  made  the  evidence  of  Heene  usable 
or  not  usable.  The  jury  was  not  told  that  the  evidence  of  Heene  stand- 
ing alone  could  not  show  a  guilty  purpose  on  the  part  of  Kathan,  and 
that  there  must  be  other  evidence  tending  to  show  guilty  purpose,  and 
so  found  by  them,  which,  united  to  the  evidence  of  the  accomplice,  ifi 
believed,  established  the  crime  beyond  a  reasonable  doubt.  No  jury 
could  intelligently  answer  the  submitted  question  without  advisement 
that  the  evidence  of  an  accomplice  has  no  intrinsic  vigor  unless  en< 
ergized  by  independent  and  credible  evidence.  This  advice  was  omit- 
ted in  a  charge  showing  painstaking  impartiality.  Highly  capable 
counsel  silently  acquiesced.  Should  this  court  decide  that  what  was 
so  overlooked  by  all  concerned  demands  a  new  trial  ? 

Some  of  my  associates  are  of  the  opinion  that  there  was  no  cor- 
roborative evidence.  I  do  not  concur  in  such  conclusion,  but  neverthe- 
less here  is  judicial  opinion  that  there  was  no  corroborative  evidence. 
In  the  light  of  such  opinion,  how  much  the  more  important  does  it 
seem  that  the  very  question  whether  there  was  corroborative  evidence 
should  have  been  submitted  to  a  jury! 

I  think  a  new  trial  should  be  granted  upon  the  ground  that  justice 
in  its  due  administration  in  this  case  demands  a  verdict  based  upon 
proper  instruction  as  to  the  use  that  may  be  made  by  the  jury  of  the 
evidence  of  an  accomplice. 

WOODWARD,  JENKS,  and  RICH.  JJ.,  concur,  save  as  to  the  suf- 
ficiency of  the  corroborative  evidence. 

BURR,  J.  (dissenting),  I  am  constrained  to  record  my  dissent  from 
the  decision  about  to  be  made.  It  is  undoubtedly  true  that  when  a  per- 
son has  been  convicted  of  a  crime  this  court  may  order  a  new  trial  if  it 
be  satisfied  that  justice  requires  it,  "whether  any  excepticm  shall  have 
been  taken  or  not  in  the  court  below".(CQde  Cr.  Proc.  §  527),  but  a  de- 
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fendant  cannot  claim  as  a  matter  of  right  a  review  of  errors  to  which 
no  objection  and  exception  has  been  taken  (People  v.  Jackson,  196 
N.  Y.  357,  89  N.  E.  924).  The  language  of  section  528  of  the  Code  of 
Criminal  Procedure,  which  was  under  consideration  in  that  case,  and 
that  of  section  527,  above  referred  to,  is  identic^  in  this  respect.  It 
is  true  that  the  broad  power  ^ven  to  this  court  section  627  applies 
to  every  criminal  case,  while  similar  power  is  bestowed  upon  the  Court 
of  Appeals  by  section  628  (mly  when  the  judgment  is  of  death.  But 
the  case  above  cited  was  such  a  case,  and  the  language  of  Chief  Judge 
Cullen  in  delivering  the  opinion  of  the  court  seems  to  me  peculiarly 
apt  on  this  occasion.  He  says,  referring  to  the  rule  that  such  review 
is  not  a  matter  of  right: 

"The  reason  and  Justice  of  this  rule  Is  obvious.  The  most  learned  and  car» 
ful  Judge  will  at  times  during  the  trial  of  an  action  fall  Into  an  error  which  he 
would  at  once  correct  If  his  attention  were  called  thereto.  The  purpose  of  an 
objection  and  exception  1b  to  call  the  attention  of  the  Judge  to  the  ruling  com- 
plained of,  that  he  may  correct  the  error  If  such  it  ia  To  permit  the  party  to 
remain  silent  and  suffer  the  error  to  go  unchallenged  and  claim  on  an  appeal 
from  an  adrme  Judgment  the  benefit  of  the  error,  aa  ff  obJeeU<m  and  excep- 
tion liad  been  taken,  would  not  conduce  to  the  proper  administration  of  JnsUce 
nor  tend  to  secnre  a  Cair  trial  for  the  def^dant  but  simply  give  bim  an  op- 
portunity to  reverse  <m  ai^ieal  a  proper  Judgment" 

It  seems  to  me  impossible  for  any  one  to  read  the  record  in  this  case 
and  have  the  slightest  doubt  of  the  defendant's  guilt.  Aside  from 
other  corroborating  evidence,  the  conduct  and  acts  of  Uie  defendant  as 
testified  to  by  him  are  inconsistent  with  any  innocent  purpose  upon  his 
part  in  placing  money  in  the  hands  of  the  witness  Heene.  The  con- 
troversy in  respect  to  which  it  is  charged  that  bribery  was  committed 
was  not  one  between  Wolf,  the  accused,  and  Haibele,  who  was  the 
victim  of  his  criminal  act.  It  was  between  the  people  of  the  state  of 
New  York,  on  one  side^  and  the  said  Wolf,  on  the  other.  If  the  only 
purpose  of  giving  money  to  Haibele  was  to  obtain  a  mitigation  of 
sentence  after  a  plea  of  guilty  upon  Wolf's  part,  it  was  quite  sufficient 
to  be  able  to  show  the  court  at  that  time  that  the  money  feloniously 
taken  had  been  restored.  After  a  plea  of  guilty/  it  was  unnecessary 
to  placate  Haibele  by  paying  him  a  sum  in  excess  of  that  taken  from 
him,  and  it  was  a  matter  of  indifference  to  the  people  of  the  state 
whether  or  not  he  was  favorably  disposed  toward  the  accused.  The 
fact  that  k  larger  sum  than  was  required  to  make  restitution  was  given 
to  Haibele  is  conclusive  evidence  to  my  mind  that  the  purpose  of  it 
was  to  produce  some  effect  upon  him  and  secure  from  him  some  favora- 
ble consideration  toward  the  man  who  had  robbed  him.  In  no  other 
way  codld  he  make  such  favorable  consideration  of  any  avail  than  in 
respect  to  the  testimony  which  he  might  give  upon  the  trial. 

Justice  is  satisfied  when  a  person  accused  of  crime  has  a  faur  and 
impartial  trial.  If  upon  such  a  trial  the  evidence  of  his  guilt  is  over- 
whelming, justice  does  not  require  that  an  appellate  court  should  go 
out  of  its  way  to  scrutinize  the  record  carefully  to  see  whether  any 
technical  rule  of  law  has  not  been  complied  with  and  to  reverse  a  judg- 
ment founded  upon  such  evidence,  if  perchance  one  of  such  rules  has 
been  overlooked.  In  this  case  the  accused  was  defended  by  one  of  the 
ablest  counsel  in  the  county.   He  may  have  thought,  and  very  wisely 
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too,  that  it  was  good  policy  not  to  have  the  attention  of  the  jury  called 
to  the  rule  respecting  the  necessity  of  corroborative  evidence  lest  by 
so  doing  their  attention  might  be  concentrated  upon  such  evidence 
more  strongly  than  it  would  otherwise  have  been.  After  having  pur- 
sued that  policy,  if  new  counsel  are  to  persuade  an  appellate  court  to 
reverse  a  perfectly  just  judgment  because  the  trial  court  did  not  of 
its  own  motion  refer  to  a  wdl-known  rule  of  law,  it  seems  to  me  that 
a  criminal  trial  ceases  to  be  an  inquiiy  after  the  truth  and  becomes, 
instead,  a  "wit  combat." 


L  Fbauds,  Statute  or  (i  23*)— Pbouise  to  Pat  Debt  or  Aif othsb. 

Where  dtfendant,  on  imrdiaBe  of  a  baslneBS,  i»romises  to  aBsnme  a  debt 
of  tbe  seller  for  foods  dellTered,  it  Is  an  original  tmdertakfi«,  and  not  a 
promlBB  to  pay  the  d^  of  anotliar. 

[Ed.  Note.— For  other  caaee,  see  FraadB,  Statute  of.  Gent  IHg.  H  I8i  10 : 
Dec  Dig.  I  28 .•] 

2.  Fbaxtds,  Statute  of  (|  23*)  —  Patmekt  of  Debt  of  Abotheb  —  Wbtttem 

AOEBXmNT. 

Where  a  sale  of  a  boslness  and  the  execution  of  a  written  agreement 
stating  the  consideration  were  parts  of  the  same  transactl<m,  and  under 
the  agreement  the  purchaser  assumed  a  deht  of  the  seller,  the  transaction 
was  not  within  the  statute  of  frauds. 

[Ed.  Note.— For  other  caseB,  see  Fi:and8,  Statute  of,  Cent  Dig.  ||  18, 10; 
Dec.  Dig.  S  23.*] 

8.  VkAUDS,  Statute  of  (|  1S2*)— Plbadiiio— NECESSmr. 

The  statute  of  frauds  ts  not  available  as  a  defense,  unless  pleaded. 
[Ed.  Note.— For  other  cases,  see  Frands,  Statute  of,  Cent  Dig.  |  863; 
Dec.  Dig.  8  162.*] 

Appeal  from  Justice  Court. 

Action  by  Henry  E-  Ackley  against  Charles  K.  Skinner.  Judgment 
for  plaintiff,  and  defendant  appeals.  Affirmed. 

Tbe  complaint  alleged  a  sale  and  delivery  of  merchandise  to  one  Van  Houten 
of  tbe  value  of  $59.22,  and  "thereafter  and  for  a  valuable  consideration  the 
above-named  defendant  assumed  said  Indebtedness,  and  agreed  end  promised 
to  pay  to  the  plaintiff  tbe  said  sum  of  $59.22."  The  defendant  denied  tiiat  be 
had  any  knowledge  or  Information  snfflctent  to  form  a  belief  as  to  the  sale  and 
delivery  of  the  merchandise  and  the  assumption  of  the  indebtedness  and  the 
promise  to  pay  the  plaintiff 

Upon  the  trial  it  was  proved  that  tbe  plaintiff  sold  and  delivered  the  goods 
'of  tbe  value  stated  to  Van  Honten,  who  also  testified  that  the  defendant  was 
to  pay  all  bills  due  the  plaintiff  and  that  the  payment  of  plaintiff's  bill  was 
part  of  the  purchase  price  upon  the  sale  of  the  business  made  by  Van  Honten 
to  tbe  defendant.  The  following  written  statement  was  proven  to  have  been 
executed  by  the  defendant  and  was  put  In  evidence: 

"Hempstead,  N.  T..  April  6,  1909. 
"This  is  to  certify  that  I,  Charles  K.  Skinner,  bave  this  6th  day  of  April  pur- 
chased the  business  In  Subway  Inn,  14  Greenwich  street,  Hempstead,  N.  T., 
from  Rudolph  Van  Houten,  and  I  agree  to  assume  the  debt  to  Pflug  &  Ackley 
of  $59.  .  Charles  K.  Skinner. 

"Witness: 

"WlUlam  H.  Ackley." 

*ror  otbor  eaaes      um«  topio  ft  i  mnn  la  Dm.  *  Am.  Digs.  1907  to  d^ts,  4E  Rep'r  Indaxu 
120  N.T.S.— TO 


(65  Misc.  Bep.  142.) 


AOEUiY  T.  SEINNEHL 
(Nassau  County  Court  November,  1900.) 
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At  the  cmdntftm  of  the  plaintiira  case  tlie  d^aident  moved  to  dlsmlai  the 
comidaint  on  the  groand  that  the  i^alntifl  had  failed  «»  eatabUab  a  canaa  ot 
action  asalnat  the  defendant  Tbe  motion  waa  denied,  and  the  defendant 
reeted  Us  case. 

Francis  B.  Taylot,  for  appellant. 

Maxson  &  Jones  (Walter  R.  Jones,  of  counsel),  for  respondent 

JACKSON,  J.  I  do  not  think  this  is  a  case  in  which  the  statute 
of  frauds  applies.  It  is  not  the  case  of  special  promise  to  pay  the  debt 
of  another.  It  is  the  case  of  an  original  promise  by  the  defendant  to 
pay  his  own  debt  incurred  in  purchasing  a  business.  Following'  the 
doctrine  of  Lawrence  v.  Fox,  20  N.  Y.  268,  it  is  immaterial  whether 
the  consideration  which  the  defendant  promised  to  pay  for  the  busi- 
ness was  to  be  paid  to  the  person  from  whom  the  business  was  bought 
by  him  or  to  ft  third  person^  in  this  case  the  plaintiff  in  tiliis  action. 

Even  if  this  view  of  the  case  were  not  correct,  tlie  statute  of  frauds 
would  not  be  available  to  the  defendant,  for  the  reason  that  he  has  not 
pleaded  the  defense.  Crane  v.  Powell,  139  N.  Y.  379,  34  N.  E,  911. 

Furthermore,  I  think  the  written  instrument  proved  was  sufficient 
to  take  the  promise  beyond  the  statute,  that  a  consideration  appears 
expressed  in  the  instrument,  and  that  there  was  sufficient  legal  evi- 
dence before  the  justice  to  warrant  him  in  finding  that  the  sale  of  the 
business  referred  to  and  the  execution  of  the  writing  were,  if  not 
simultaneous,  parts  of  one  transaction. 

The  judgment  should  be  affirmed. 

Judgment  affirmed. 


(61  Misc.  Rep.  079.) 

FEOPLB  T.  MARKS. 
(Court  of  General  Seaslons,  New  York  County.  October, 

1.  Licenses  (S  0*)— Ordinances— Repeal— Ticket  Speculatobb— ReoulatioH- 

New  York  CMty  Ordinance,  ${  305,  306,  907,  349,  8S0,  In  effect  prior  to 
December  22,  1908,  r^ulatlng  ticket  specnlators,  and  probtblttng  the  sale 
of  theater  tickets  by  Bpeculatore  without  a  llcenBe,  were  each  and  all  re- 
pealed by  New  York  City  Ordinance  Dea  16^  1906,  In  effect  from  and  aft- 
er January  15,  1900. 

[Bd.  Note.— For  etiier  caaea,  aee  Ucenaea,  Dec  Dig.  |  a*] 

2.  Hawkbbs  AMD  Peddlebs  (I  4*)— DtiiKinoH^-SAiJi  or  Thutes  Tickm»- 

"nAWKINO"— "PBDDLINO." 

Since  a  theater  ticket  is  a  mere  license,  eTtdmce  of  a  ngbt  to  enter  a 
theater  and  occupy  a  definite  seat  during  a  performance,  and  not  mer- 
chandise, the  offering  of  each  ticket  for  sale  does  not  constltnte  "hawk- 
ing" and  "peddling,"  so  aa  to  require  a  llcmse  for  the  sale  thereof ;  sacb 
terms  referring  to  the  manner  in  which  the  bosln^s  Is  carried  on,  and 
not  to  the  buslneea  itself. 

[Ed.  Note.— For  other  cases,  see  Hawkers  and  Peddlers,  Cent  Dig.  S  7; 
Dec.  Dig.  S  4.* 

For  other  definitions,  see  Words  and  Phrases.  toI.  4.  pp.  3220-3223, 
vol.  6,  p.  5200.]  ' 


•For  oUi«r  cum  ma  nm«  topic  A  i  htobbr  In  Doc.  *  Am.  Dlia.  1M7  to  dtU,  ft  Rop'r  ladom 
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8.  CBDnsAL  Law  (i  1020*) — Pxnaan  or  Fins— Appeal. 

The  paTment  of  a  floe,  imposed  on  a  defendant  erroneonBly  convicted 
of  off«lQg  theater  tlcfeeti  for  Mle  without  a  license,  did  not  preclude  tabn 
from  appealing  therefrom. 

(Bd.  Note.— For  other  catei,  aee  Orlmlnal  Law,  Gent  Die  1  2617;  Dec. 
-Dig.  I  lOSitL*] 

Michael  Marks  was  convicted  of  offering  theater  tickets  for  sale 
as  a  speculator  without  having  procured  a  license,  in  violation  of 
New  York  City  Ordinances,  c.  7,  §  306,  and  he  appeals.  Reversed, 
and  new  trial  ordered. 

Louis  Marshall,  for  appellant. 

Wm.  Travers,  Jerome,  Dist.  Atty.,  and  Francis  K.  Pendleton, 
Corp.  Counsel  (Clarence  L.  Barber  and  I^yal  Leale,  of  counsel),  for 
respondent 

MULQUEEN,  J.  This  is  an  appeal,  granted  by  Mr.  Justice  Ro- 
salsl^,  from  the  judgment  of  Magistrate  Kemochan,  sitting  in  the 
Magistrate's  Court,  Second  District,  First  Division,  on  May  21,  1909, 
imposing  upon  the  defendant  a  fine  of  $5  for  "offering  to  sell  tickets 
for  admission  to  the  Victoria  Theater  without  having  procured  a 
license  therefor."  The  return  shows  that  the  defendant  was  arrested 
on  the  complaint  of  Hugh  Jones,  a  police  officer,  charging  that : 

"On  the  2l8t  day  of  May.  1900;  at  the  city  of  New  ToA,  In  the  county  of 
New  Tork,  Hlchati  Harks  did  unlawfully  offer  to  sell  tUdcets  for  admission  to 
the  Victoria  Theater  on  above  date  at  S  m.  without  having  procured  a  li- 
cense therefor,  in  Tiolatlon  of  chapter  7,  section  806,  of  the  Ordlnancea  of  the 
Corporation  of  the  City  of  New  York." 

The  magistrate  certified  that,  after  having  in  due  form  of  law 
examined  tiie  complainant  and  the  witnesses  before  him  produced, 
and  the  said  Michael  Marks,  "and  it  appearing  that  an  offense  has 
been  committed,  and  that  there  is  probable  cause  to  believe  the  pris- 
oner aforementioned  to  be  guilty  thereof,  I  fix  the  amount  of  the 
fine  at  the  sum  of  five  (5)  dollars."  The  defendant  thai  paid  the 
fine,  under  protest.  The  testimony  forming  part  of  the  return  shows 
that  the  only  pretext  for  the  arrest  was  the  fact  that  the  defendant 
offered  to  sell  tickets,  his  license  having  expired 

Section  306  of  the  Code  of  Ordinances,  under  which  the  defendant 
was  arrested,  is  to  be  read  in  conjunction  with  sections  305,  307.  349, 
and  350  of  the  Code  of  Ordinances  of  the  City  of  New  York,  as  they 
existed  prior  to  December  22, 1908.  Section  805  read  as  follows : 

"The  following  businesses  must  be  duly  licensed  as  herein  provided,  namely, 
public  cartmen,  trut^men,  hackmen,  cabmen,  expressmen,  drivers,  junk  deal- 
ers, dealers  in  second  hand  articles,  hawkers,  peddlers,  vendors,  ticket  specu- 
lators, coal  scalpers,  common  shows,  shooting  galleries,  bowling  alleys,  bil- 
liard tables,  dirt  carts,  exterior  boteta  and  stands  within  stoop-lines  and  un- 
der tba  stairs  of  the  elevated  stations.** 

Section  306  read  as  follows : 

"No  person  shall  eii^age  In  or  carry  on  any  such  business  without  a  license 
therefor  under  a  penalty  of  not  less  than  two  dollars  nor  more  than  twenty- 
five  dollars  for  each  offense,  and  for  the  purposes  of  this  ordinance  the  term 
persona  shall  Include  any  human  being  or  lawful  association  of  such." 
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Section  308,  so  far  as  material,  read  as  follows : 

**Tbe  annual  license  fees  sball  be  as  b^ow  raomerated;  •  «  *  For  eac& 
ticket  speculator,  •  •  •  $50.oa  •  • 

Section  309  read  as  follows : 

"Any  license,  before  Its  expiration  or  wltbln  thirty  days  thereafter,  mar  bt 
renewed  for  another  term,  npon  payment  of  one-haU  of  the  license  fee  aban 
designated  therefor." 

Section  349  read  as  follows: 

"Any  person  selUns  or  offering  to  sell  In  any  street  ot  the  city  of  New  Xorfc 
any  ticket  of  admission  to  any  public  place  of  amusement  for  any  fwlee  ^bmL 
be  deoned  a  ticket  8i>ecu]ator,  and  no  tUAet  speculator  shall  sell  or  offer  for 
sals  nor  shall  any  ticket  of  admission  be  sold  on  the  sidewalk  in  front  of  the 
entrance  to  any  place  of  amusement" 

Section  350  read  as  follows : 

"No  ticket  speculator  diall  deceive  any  purchaser  by  misstating  or  misrep- 
resenting what  is  secured  to  the  purchaser  by  the  ticket  sold,  under  a  penalty 
of  not  less  than  two  dollars  nor  more  than  twenty-flre  dollars  for  tit- 
fense." 

These  constitute  all  of  the  provisions  of  the  Code  of  Ordinances 
of  the  City  of  New  York  which  in  any  way  affect  ticket  speculators. 

On  December  1,  1908,  the  board  of  aldermen  adopted  the  follow- 
ing ordinance,  wluch  was  approved  by  the  mayor  on  December  15, 
1908. 

"An  ordinance  to  r^wal  parts  of  title  2  of  <d)apter  7  of  part  1  of  the  Code  of 
Ordinances  of  the  Gl^  of  New  Xork,  relating  particniarly  to  ticket  spec- 
ulators. 

"Be  it  ordained  by  the  board  of  aldermai  of  the  dty  of  New  Yoxk,  as  fol- 
lows: 

"SecUon  1.  SecUon  SOS  of  article  1  of  title  2  of  chapter  T,  part  1  of  the 
Code  of  Ordinances  of  the  (Mty  of  New  York,  adopted  October  80^  1906.  and 
approved  November  18,  1906,  Is  h»eby  amended  by  striking  ttaer^vm  the 
words  'ticket  speculators'  and  section  308  of  article  2,  chapter  7,  part  1  of 
said  Code  of  Ordinances,  Is  hereby  amended  by  striking  therefrom  the  words 
'for  each  ticket  speculator.  $50;'  and  sections  349  and  350  of  said  title  2, 
chapter  7  of  part  1  of  said  Code  of  Ordinances  are  hereby  repealed. 

"Sec.  2.  This  ordinance  to  take  effect  ttilrty  days  after  the  date  of  Its  ap- 
proval by  the  mayor." 

It  is  thus  evident  that  every  section  of  the  Code  of  Ordinances 
which  in  any  way  related  to  ticket  speculators  was  repealed,  from 
and  after  January  15,  1909 ;  that  being  30  days  after  the  date  of  the 
approval  of  the  ordinances,  just  quoted,  by  Uie  mayor.  It  requires 
no  further  argument,  therefore,  than  a  statement  of  this  proposition, 
to  indicate  that  the  defendant  has  been  convicted  of  an  offense  which 
did  not  exist.  There  was  no  requirement  that  any  ticket  speculator 
should  have  a  license.  The  business,  being  a  lawful  business,  can 
now  be  conducted  without  the  permission  of  the  local  authorities; 
and,  the  defendant  having  been  arrested  merely  for  plying  his  lawful 
vocation,  his  arrest  and  conviction  are  without  justification. 

The  business  of  ticket  speculator  is  protected  by  the  ConstituticHi 
as  a  lawful  occupation.  People  ex  rel.  Tyroler  v.  Warden,  157  N. 
Y.  116,  51  N.  E.  1006,  43  L.  R.  A.  264,  68  Am.  St.  Rep.  763.  While 
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it  is  ctHiceded  that  the  Legislature  may  rebate  the  business  and  re- 
quire the  securing  of  a  license  as  a  condition  to  its  conduct,  in  the 
absence  of  a  statute  or  ordinance  providing  for  such  license,  it  neces- 
sarily follows  that  the  business  can  be  freely  conducted;  and  those 
engaged  in  it  are  entitled  to  be  protected  rather  than  to  be  persecuted. 

But  it  is  contended  by  the  learned  counsel  for  the  people  that 
"payment  of  the  fine  concluded  the  action,  and  this  appeal  is  purely 
academic."  If  there  is  any  force  in  this  contention,  the  point  should 
have  been  raised  by  counsel  on  the  motion  for  allowance  of  appeal. 
Mr.  Justice  Rosalsl^  allowed  the  appeal,  and  I  am  of  the  o[»nion  that 
his  action  renders  it  necessary  for  me  to  consider  this  case  on  its 
merits.  But  I  do  not  agree  with  the  learned  counsel  that  the  ques- 
tion is  purely  academic.  I  am  of  opinion  that,  if  the  defendant  had 
been  unjustly  compelled  to  pay  a  fine,  his  money  should  be  returned 
to  him.  Of  far  more  importance,  however,  is  the  defendant's  right 
to  be  relieved  of  the  odium  and  disgrace  of  a  conviction.  To  a  citizen 
of  ^ood  reputation,  this  is  of  more  serious  consequence,  and  the  pe- 
cuniary damage  he  has  sustained  is  of  trifling  import. 

The  learnt  counsel  for  the  people  further  maintains  that  the 
"defendant  was  properly  fined  for  hawking  and  peddling  merchandise 
without  a  license."  But  the  defendant  was  not  charged  with  such  an 
c^ense.  It  is  the  defendlant's  right  to  have  the  charge  against  him 
clearly,  definitely,  and  specifically  stated.  Under  the  charge  in  this 
case,  he  could  not  have  been  convicted  of  hawking  and  peddUing  mer- 
chandise. Furthermore,  if  such  had  been  the  charge,  he  could  not 
have  been  convicted  under  the  circumstances  disclosed  by  the  testimony. 
There  is  a  sharp  and  clear  distinction  between  the  business  of  ticket 
speculator  and  uie  hawking  and  peddling  of  merchandise.  This  dif- 
ference was  recognized  in  the  city  ordinances  prior  to  December,  1908. 
I  am  of  opinion  that  a  theater  tidcet  cannot  be  regarded  as  merchan- 
dise, in  the  sense  contemplated  by  the  ordinance.  A  theater  ticket 
is  a  mere  license ;  it  is  evidence  of  a  right  to  enter  a  theater  and  oc- 
cupy a  definite  seat.  It  resembles  notes  and  bonds,  which  are  evi- 
dences of  indebtedness.  It  has  been  held  that  notes  and  bonds  are 
not  embraced  within  the  term  merchandise.  The  terms  "hawking" 
and  "peddling"  refer  to  the  manner  in  which  the  business  is  carried 
on,  and  not  to  the  business  itself.  The  terms  have  a  well-known  and 
precise  meaning,  and  cannot  by  any  reasonable  interpretation  be  ap* 
plied  to  the  offering  of  tickets  for  sale. 

For  these  reasons,  I  believe  that  the  business  of  a  ticket  speculator 
is  lawful  and  that  no  license  is  necessary  to  carry  it  on  in  this  city; 
hence  it  follows  that  the  defendant  was  improperly  convicted. 

lite  judgment  is  reversed,  and  a  new  trial  ordered. 

Judgment  reversed,  and  new  trial  ordered. 
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(65  Mlec.  Sep.  86.) 

In  re  ETCHNER'S  ESTATE!. 
(BarrogBte'B  Court,  Oneida  Coanty.  November,  1900.) 

1.  ExECUTona  akd  Auhikiotbatobs  (S  834*)— G^juqib  Aoaxhbt  Dscedeut^ 

SaLX  or  L&KD  TO  PA,T  DBBIS. 

Lapse  of  time  before  granting  of  letters  of  admlnistratlOD  does  not  Im- 
pair the  rl£bt  of  the  administrator  to  eell  the  property  to  pay  the  funeral 
expenses  under  Code  Civ.  Proc.  S  2750,  autiiorlzlng  such  a  proceedlxig  at 
any  time  within  three  years  after  letters  were  issued,  where  the  applica- 
tion Is  brought  within  euch  time. 

[Ed..  Note. — For  other  cases,  see  Executors  and  Administrators,  CeDt 
Dig.  I  1877;  Dec.  Dig.  |  334.*] 

2.  ExEcuToaa  akd  AnuiHisiBATOBS  (H  334«) — Sau  of  IAkd  to  Pat  Judo- 

MEKT  LlERS. 

Code  ClT.  Proc.  |  2749,  provides  that  the  real  property  of  a  decedent 
may  be  sold  for  payment  of  Judgment  Hens,  and  section  2750  provides 
that  at  any  time  within  three  years  a  i>etltlon  may  be  filed  to  seU  dece- 
dent's real  estate  to  pay  his  d^ts.  ffeld,  that  an  appUcatton  to  sell  real 
estate  to  pay  Judgment  liens  niay  be  filed  within  three  years  after  letteis 
of  administration  granted,  thoi^ih  tiie  letters  were  not  Imed  imtU  16 
years  attex  deeedent^s  death.' 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Omt 
Dig.  1 1877;  Dec  Dig.  |  884.*] 

In  the  matter  of  the  estate  of  Alexander  Eychner,  deceased.  Peti- 
tion by  the  administrator  for  a  sale  of  decedent's  proper^  to  pay 
debts.  Decree  directing  sale. 

O.  P.  Backus,  for  John  R.  Jones. 
Frank  S.  Baker,  for  Roscoe  Eychner,  administrator. 
J.  P.  Gubbins,  for  Roy  Smith,  Goodey  Smith,  Walter  Smith,  Marko 
Smith,  and  Winfield  Smith,  minors, 

SEXTON,  S.  Alexander  Eychner  died  October  4,  1892,  intestate, 
leaving  real  estate,  but  no  personal  property.  His  son,  Roscoe  Eycb- 
ner,  October  7,  1893.  paid  the  funeral  bill  of  $69,  and  on  December 
22,  1908,  was  appointed  administrator  of  this  estate.  On  December 
30,  1908,  said  administrator  petitioned  this  court  for  a  decree  direct- 
ing the  sale  of  the  decedent  s  property  for  the  payment  of  his  debts 
and  funeral  expenses.  The  petition  shows  that  tiie  claims  of  three 
judgment  creditors  of  the  deceased,  amounting  to  $1,160.05,  were 
rejected  by  the  administrator  on  the  ground  that  they  were  barred  by 
the  statute  of  limitations.  On  the  return  of  the  citation,  John  R.  Jones, 
a  ju(^;ment  creditor,  by  assignment,  in  the  amount  of  $514.69,  filed 
an  answer,  alleging  that  the  claim  of  the  administrator  for  $59  fot 
funeral  expenses  was  barred  by  the  statute  of  limitations,  and  that 
his  judgments  by  assignment  were  valid  liens  upon  the  real  estate  for 
$514.69,  and  should  be  first  paid.  Jones'  claims  were  presented  to 
and  rejected  by  the  administrator,  but  that  fact  does  not  deprive  the 
surrogate  of  jurisdiction  to  determine  the  validity  of  the  same  in  a 
proceeding  to  sell  real  estate  to  pay  debts.  Merchant  v.  Merchant, 
53  Hun,  638,  6  N.  Y.  Supp.  875;  Matter  of  Application  of  Haxtun, 

lOa  N.  Y.  157,  6  N.  E.  111. 
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It  is  contended  on  behalf  of  creditors  that  the  administrator  can- 
not maintain  this  proceeding  to  pay  his  own  bill  for  burying  deceased, 
because  it  did  not  accrue  withm  the  six  years  preceding  this  appli- 
cation but  did  accrue  in  the  year  1893,  and  is  barred  by  the  statute  of 
limitations. 

In  Davis  v.  Garr,  6  N.  Y.  124,  66  Am.  Dec.  387,  the  rule  is  laid 
down: 

"Tbat  where  the  statute  did  not  begin  to  mn  In  the  lifetime  of  the  testa- 
tor, It  could  not  commence  running  until  there  was  a  personal  representatlre, 
against  whom  a  suit  could  be  bnmght" 

This  estate  had  no  representative  until  December  30,  1908.  Sec- 
tion 2750  of  the  Code  of  Civil  Procedure  provides  for  the  maintenance 
of  this  proceeding,  for  the  payment  of  the  debts  and  funeral  expenses 
of  the  deceased,  "at  any  time  within  three  years  after  letters  were 
first  duly  granted  within  the  state,  upon  the  estate  of  the  deceased." 
The  claim  that  this  proceeding  is  not  maintainable  by  the  administra- 
tor to  sen  the  real  estate  to  pay  his  funeral  bill  is  therefore  untenable 
in  law. 

One  point  remains.  The  administrator  rejected  the  claims  of  all 
judgment  creditors  on  the  ground  that  the  judgments  were  recov- 
ered prior  to  October  4,  1892,  and  are  barred  by  the  statute  of  limita- 
tions. Section  2749  of  the  Code  provides  that: 

"Real  property  of  whldi  a  decedent  dies  seized,  •  •  •  may  be  disposed 
of,  for  the  payment  of  *   *   *  Jndgmoit  liens  existing  thereon  at  his 

death,"  etc. 

Section  2760  of  the  Code  provides  that: 

**At  any  time  within  three  years  after  letters  were  first  duly  granted  within 
tba  state  *  «  *  an^  other  creditor  of  the  decedent  •  •  •  may  preset 
to  the  Snrrc^te's  Court,  *  •  *  a  written  petition,"  etc,  praying  for  the 
sale  oC  snffldent  real  estate  ot  decedent  to  pay  his  debts. 

Section  2749  of  the  Code  authorizes  the  sale  to  pay  judgment  liens ; 
and  section  2750  of  the  Code  prescribes  the  procedure  for  a  judgment 
creditor  and  ^ves  him  three  years  after  the  appointment  of  an  ex- 
ecutor or  administrator  in  which  to  start  the  proceeding. 

An  administrator  in  this  estate  was  appointed  December  22,  1908, 
at  which  time  the  three  years'  limitation  began  to  run  and  had  not 
expired  prior  to  the  bringing  of  this  pro^dii^.  Hence  it  follows 
that  this  proceeding  is  maintainable  and  tbat  the  judgments  owned  by 
John  R.  Jones  and  the  judgment  of  BlizabeUi  Owens  in  the  amounts 
proved  on  the  hearing  are  now  valid  liens  upon  die  real  estate  de- 
scribed in  the  petition  and  entitled  to  be  paid  in  full,  with  interest, 
in  the  order  of  their  priority  next  after  the  claim  of  the  administrator 
for  funeral  expenses  and  the  expense  of  administration,  and  the 
costs  and  disbursements  of  this  proceeding,  which  last  amount  will 
be  fixed  upon  the  presentation  of  the  decree  of  sale. 

Decreed  accordingly. 
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MEMORANDUM  DECISIONS. 


ABRAMSON,  Respondent,  t.  ULSTER  & 
D.  R.  CO.,  Appellant  (two  cases).  (Supreme 
Conrt,  Appellate  Division,  First  Department 
January  21,  1910.)  Actions  by  Etta  Abramson 
ftnd  by  Nathan  M.  Abramson  against  the  Ul- 
ster &  Delaware  Rallxoad  Gompkiv.  A.  Yas 
Etten,  for  appellant.  I.  Oainsbuig,  for  re- 
spondents. No  opinion.  Judgments  and  orders 
sffirmedt  with  costs.   Orders  filed. 

ACME  RUBBER  HFG.'cO.  t.  BUCKLEZ. 
BRADIfET  T.  JABCKEL.  SWARTWOUT  t. 
DOLL.  (Supreme  Court,  Appellate  Division, 
First  Department.  January  28,  1910.)  Actions 
by  the  Acme  Rubber  Manufacturing  Company 
against  Leander  J.  Buckley,  by  William  Brad- 
ley asalnst  Adelbert  Jaeckel.  and  by  Frank  W. 
Swartwout  against  Jacob  Doll.  No  opinions. 
Applications  for  leave  to  appeal  from  Appel- 
late Term  denied,  with  910  costs.  Orders  s^- 
ed.  See.  also,  117  N.  T.  Supp.  629;  119  N.  Y. 
Snpp.  1071. 

AINSWORTH,  Respondent,  t.  DUTCHESS 
HAT  WORKS,  Appellant.  (Supreme  Court, 
Appellate  Division,  Second  Department.  De- 
cember 10,  1009.)  Action  by  Allen  Ainsworth 
against  the  Dutchess  Hat  Works. 

PER  CURIAM.  Judgment  and  order  aflBrm- 
ed,  with  costs. 

BURR,  J.,  dinents. 

ALBANY,  S.  &  R.  PLANK  ROAD  CO.,  Re- 
spondent, V.  WHITEHEAD  BROS.  CO.,  Ap- 
pellant. (Supreme  Conrt,  Appellate  Division, 
O^lrd  Department  December  30.  1909.)  Ac- 
tion by  the  Albany,  Schoharie  &  Rensselaer- 
rille  Plank  Road  Company  against  the  White- 
head Bros.  Company.  No  opinion.  Judgment 
unanimously  affirmed,  with  costs. 

ALBRBCHT,  Respondent  v.  ROCHESTER, 
S.  &  B.  R.  CO.,  Appellant  (Supreme  Court 
Appellate  Division,  Fourth  Department  Janu- 
ary 26,  1910.)  Action  by  Wilhelm  Albrecht 
against  the  Rochnter,  Syxoeuse  A  Bhstern  Ball- 
road  Company. 

PER  CURIAM.  Judgment  and  order  af- 
firmed, with  costs. 

ROBSON,  J.,  dismto. 

ALDRIDGE,  Respondent  t.  ^TNA  LIFE 
INS.  CO.,  Appellant  (Supreme  Court,  Appel- 
late Division,  Fourth  Department  January  26. 
1010.)  Action  by  Alfred  E.  Aldridge  against 
the  JGtna  lAte  Insurance  Company.  No  opin- 
ion.   Judgment  and  order  affirmed,  with  costs. 

ANDREWS;  Respondent  ANDREWS, 
Appellant     (Snpreme  Court,  Appellate  Divi- 


sion, Fourth  Department  December  8,  1906' 
Action  by  Ada  Andrews  against  Charles  A 
Andrews.  No  opinion.  Judgment  and  ordtr 
affirmed,  with  costs. 

ANTHONY,  Appellant  V.  ABBOTT  et  al- 
Respondents.  (Supreme  Court,  Appellate  Dir.- 
sion.  Fourth  Department  January  19,  190^' 
Action  by  Jacob  M.  Anthony  against  Wanv' 
J.  Abbott  as  executor,  etc,  and  the  Sytaco- 
Savings  Bank,  No  opinion.  Jodgawit  on- 
order  affinned,  with  costs. 

ANTHONY  T.  MOORE  &  HUNGER  CO 
(Supreme  Court  Appellate  Divlnon.  First  De 
partment  January  SSS,  1910.)  Action  1^  Nkt- 
olas  W.  Anthony  against  the  Uoore  ft  Mnnprr 
Company  (see,  alao,  120  N.  Y.  Supp.  4:r2 
With  this  case  has  been  consolidated  in  ttl' 
court  cases  bearing  titles  as  follows:  Max  We:: 
r.  Com  BzchangB  Bank  (see,  also,  119  X.  T. 
Supp.  114^ ;  FeKusMi  Contracting  Co.  t.  Hel- 
derberg  Cement  Company  ^ee,  also,  120  N.  V 
Supp.  817) ;  Robert  A.  Fnnger  v.  Brooklyn 
Bottle  Stopper  Company  (see,  also,  120  N.  Y 
Supp.  1124) ;  Alice  Y.  Densmore  v.  Dare*  J. 
Densmore  (see,  also.  120  N.  Y.  Supp^  1121'. 
Abraham  Ball^  as  administrator,  v.  New  York 
N.  H.  &  H.  R.  Go.  (see,  also,  120  N.  T.  Supp- 
1113) ;  Elizabeth'  Cunningham,  as  administratrix. 
T.  The  Sheltering  Arms  (see,  also,  119  X.  T 
Supp.  1033) ;   Emma  A.  Dombmann  t.  Mrtm- 

Salltan  Street  Ry.  Co.  (see,  also,  119  N.  T 
upp.  1122) ;   Bernard  Shone  v.  City  ct  N><r 
York  (see,  also,  120  N.  Y.  Suop.  429.  No 


opinions.  Motions  denied,  witJi  $10 
den  filed. 


0^ 


APELLISSY  T.  YEXI^R.  (Suprone  Court 
Appellate  Divirion,  First  Department  Jaso- 
ary  14,  1910.)  Action  by  Dennis  A.  Anaiiaer 
against  Abraham  Vezler.  No  opinion.  Hotioa 
to  dismiss  appeal  from  Judgment  granted,  with 
$10  costs,  and  motion  to  dismiss  apms]  Crna 
Older  denied,  with  $10  costs.  Order  filed. 

ARMSTRONG,  Respondoit,  r,  QUATLB  & 
SON,  Appellant  (Supreme  Gonr^  Appellat- 
Division,  Fourth  Department  December  S. 
1900.)  Action  by  Perry  M.  Annstronc  sgaiaK 
Quayle  ft  Son.  No  opinion.  Jnd^neat  and  or- 
der affirmed,  with  costs. 


ARNOLD,  Respondent  t.  NATIONAL 
STARCH  CO..  Appellant  (SnpreiDe  Conrt. 
Appellate  Dlvlslcai,  Fourth  Department  De- 
cember 8,  1909.)  Action  by  Anna  Arnold,  sa 
infant  etc.,  against  the  National  Starch  Com- 
pany. No  opinion.  Judgment  and  order  affins- 
ed,  witk  costs.    See,  also,  126  App.  Dir.  905^ 

1&  N.  X.  Supp.  Ilia. 
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BADGER,  Appellant,  t.  HAMILTON  FIRE 
!NS.  CO.,  Respondent.  (Supreme  Court,  Ap- 
>el]ate  DivisioD,  Second  Department  Janoary 
!1.  1910.)  Action  by  William  O.  Badger 
iffainst  the  Hamilton  Fire  Xnsarance  Company. 
S'o  opinftjn.  Motion  denied,  wlUioat  coats.  See, 
ilBo,  120  N.  Y.  Supp.  166. 


BADGER  T.  SPRINGFIELD  UNDER- 
EVRITBR8'  MUT.  FIRE  INS.  CO.  OF 
SPRINGFIELD,  OHIO.  (Supreme  Court,  Ap- 
>ellste  Division,  Second  Department.  Decem- 
ler  30,  1909.)  Action  bv  William  O.  Badger 
il^iiMt  the  Springfield  Underwriters'  Mutual 
Fin  InnnuiCB  Company,  of  Springfield,  Ohio. 
Si'o  opinion.  Order  affirmed,  with  f  10  cobU  and 
Itsbunementa. 

BAIL,  Appellant,  NEW  TORK.  N.  H.  & 
I.  R.  CO.,  Reapoadent.  (Supreme  Conrt,  Ap. 
x^llate  Division,  First  Department.  December 
.7,  1909.)  Action  br  Abraham  Bail,  adminis- 
rator,  etc.,  acainst  the  New  York,  New  Haven 
k  HartfoAl  Railroad  Company.  T.  J.  O'Neill 
or  ai>pellant.  N.  S.  Corwin,  for  respondent. 
<o  opinion.  Judnnent  and  order  affirmed,  with 
■osla.    Order  filed. 


BARCIjAY  BARRIE.  (Supreme  Court, 
appellate  Division,  First  Department.  Janu- 
iry  14.  1910.)  Appeal  from  Special  Term,  New 
fork  County.  Action  by  Reginald  G.  Barclay 
Kainnt  Alexander  Barrie.  From  an  adverse 
udgmeot,  defendant  appeals.  Aflirmecl.  See, 
Iso,  64  MiM.  Rep.  40S,  119  N.  Y.  Supp.  403. 
Mward  B.  Hill,  for  appellant.  Chester  A. 
fayne,  for  respondent. 

PER  GHBIAM.  The  order  should  be  affirm- 
d,  with  910  coats  and  diabnraements. 

IjAUOHLIN,  J.,  concurs,  baaing  his  vote 
olely  on  the  ground  that  a  party,  in  dempr- 
iue  or  moving  for  judgment  on  the  pleadings, 
ndier  section  647  of  the  Code  of  Civil  Froce- 
ure.  should  be  held  to  have  made  an  election  of 
eme^ea,  and  may  not,  either  pending  proceed- 
DKS  on  one  or  after  exhausting  bis  remedv 
hereon,  be  permitted  to  pursue  tne  other  with 
espect  to  the  same  point,  and  that  the  affidavit 
ras  properly  received  to  show  Ukat  the  same 
nestion  had  been  presented  by  the  moving 
arty  by  demurrer. 

BARNEY  et  al..  Respondents,  t.  HOYT  et 
1..  Appellants.  (Supreme  Court,  Appellate 
livlfiion.  First  Department  December  24, 
I>00.)  Action  by  Ashbel  H.  Barney  and  an- 
th<>r  against  Henry  R.  Hoyt  and  others.  J.  M. 
layer,  for  appellants.  R.  C.  Beatty,  for  re- 
pondents.  No  opinion.  Order  affinned,  with 
10  cosu  and  dimarsementa.   Order  filed. 

BARRY,  Appellant,  v.  ACKER,  Respondent. 
Supreme  Coort,  Appellate  Division,  Third  De- 
artment  January  14,  1910.)  Action  by  John 
..  Barry  against  Joseph  Acker.  No  opinion, 
udgment  nnanimousiy  affirmed,  with  costs. 

BBAN  eC  ftl..  Appellants,  v.  TRUST  CO.  OF 
^MSBIGA,  Bespradent.   (Supreme  Conrt,  Ap> 


pellate  Division,  Third  Department.  January 
14,  1910.)  Action  by  Henry  Willard  Bean  and 
otheta,  as  reorganixation  committee  of  the  One- 
onta,  Cooperstown  &  Richfield  Springs  Railway 
Company,  against  the  Trust  Oompunj  of  Amer- 
ica. No  opinion.  Motion  denied.  See,  also, 
120  N.  Y.  Supp.  728. 

BENEVOLENT  &  PROTECTIVE  ORDER 
OF  ELKS.  Respondent,  v.  IMPROVED  BE- 
NEVOLENT &  PROTECTIVE  ORDER  OF 
ELKS  OF  THE  WORLD  et  al..  Appellants. 
(Supreme  Court,  Appellate  Division,  Second  De- 

gtrtment.  December  80,  1909.)  Action  by  the 
enevolent  A  Protective  Order  of  Elks  antiust 
the  Improved  Benevolent  ft  Protective  Order 
ot  Elks  of  the  World  and  another.  No  opinion. 
Judgment  affirmed,  without  costs,  on  toe  au- 
thority of  Society  of  1812  t.  Society  of  1812, 
46  App.  Div.  068,  62  N.  Y.  Supp.  355.  Leave 
will  be  franted  to  appeal  to  the  Court  of  Ap- 
peals upon,  application  therefor.  See,  also,  133 
App.  Dir.  9m  lis  N.  Y.  Supp.  1004. 


BENJAMIN,  Appellant,  v.  EMPIRE  PROD- 
UCE CO.,  Respondent  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department  January 
19,  1910.)  Action  by  Oliver  J.  Benjamin 
against  the  Empire  Produce  Company.  No 
ODinion.  Order  reversed,  with  $10  costs  and 
disbursements,  and  motion  denied,  with  flO 
coats  to  abide  event. 

BENNETT,  Appellant  v.  OGDEN,  Respond- 
ent. (Supreme  Court.  Appellate  Division, 
Fourth  Department.  Jannary  12,  1910.)  Ac- 
tion by  W.  Henry  Bennett  against  Geo.  R. 
Ogden. 

PER  CURIAM.    Judgment  affirmed,  with 

costs. 

SPRING,  J.,  not  sitting. 

BENVEGNA  v.  UNITED  SURETY  CO. 
MUSCO  V.  SAME.  (Supreme  Court.  Appellate 
Division.  First  Deiuirtment.  December  24. 
1909.)  Actions  by  Pietro  Benvegna  and  by 
Damlano  Mnsco  against  the  United  Surety 
Company.  A.  Blumenstlel.  for  appellant  N. 
L.  Keach,  for  respondents.  No  opinion.  Judg- 
ments affirmed,  with  costs,  with  leave  to  de- 
fendant to  witlidraw  demurrer  and  to  answer 
on  paymott  of  costs.  Orders  filed.  See,  also, 
1S2  App.  DiT.  925,  117  M.  T.  Supp.  26. 

BERGER,  Appellant,  T.  RUSSELL,  Re- 
spondent (Supreme  Court,  Appellate  Division, 
First  Department  January  14,  1910.)  Action 
by  Benjamin  Bcrger  against  Henry  Russell. 
H.  Taylor,  for  appellant  H.  A.  Friedman,  for 
respondent.  No  opinion.  Order  affinned,  with 
$10  costs  and  disbursements.  Order  filed.  See. 
also,  181  App.  Div.  932,  116  N.  Y.  Supp.  1181. 

BERGIDA,  Respondent,  v.  BURSTEIN.  Ap- 
pellant. (Supreme  Court,  Appellate  Division. 
Second  Department  January  21.  1910.)  Ac- 
tion by  Adolf  Berglda  against  Asslk  Buratein. 
No  opinioD.  Judgment  of  the  Miuicipal  -Court 
affirmed,  with  costs. 
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BORHINGHAM,  Respondent,  v.  Q.  H.  GER- 
ARD. SON  &  CO..  Appellants,  et  al.  (Sn- 
preme  Cknirt,  Appellate  DivisioD,  First  Depart- 
ment December  24.  1909.)  Action  by  Edward 
J.  Bermiogham  acaiofit  Q.  H.  Oenm,  Boa  & 
Co..  impleaded.  F.  W.  Catlin.  for  appellants. 
W.  E.  Weaver,  for  respondent 

PER  CURIAM.  Judgment  and  order  re- 
versed, and  new  trial  ordered,  with  costs  to 
appellant  to  abide  event,  on  the  ground  that  the 
verdict  Is  against  the  weight  of  evidence.  Or- 
der filed. 

INGBAHAM  and  LAUGHLIN.  JJ..  dissent. 

BERNSTEIN.  Respondent,  v.  BAUMANN, 
Appellant  (Supreme  Court,  Appellate  Divi- 
Bion,  Second  Department.  January  21,  1810.) 
Action  bv  Daniel  Bernstein,  by  Henry  S.  Good- 
speed,  his  guardian  ad  litem,  against  Samuel 
Banmann. 

PER  CURIAM.  Order  denying  motion  to 
dismisB  reversed,  with  $10  costs  and  dlsbarse- 
ments,  upon  the  ground  that  statements  in  de 
fendant's  affidavit,  uncontroverted  or  unaplain- 
ed,  show  that  plaintiff  was  guilty  of  unreason- 
able  delay  and  neglect  to  proceed  with  the  ac- 
tion, and  motion  granted,  with  |10  costs. 

BERNSTEIN.  Respondent,  v.  BAUMANN. 
Appellant.  (Supreme  Court,  Appellate  Divi- 
sion. Second  Department  January  21,  1810.) 
Action  by  Pearl  Bernstein  against  Bamnd 
Banmann. 

PER  CURIAM.  Order  denying  motion  to 
dismiss  reversed,  with  $10  costs  and  disburse- 
ments, upon  the  ground  that  statements  in  de- 
fendant's affidavit,  uncontroverted  or  unex- 
plained, show  that  plalntifl  was  gollty  of  un- 
reasonable delay  and  n^lect  to  proceed  with  the 
action,  and  motion  granted,  with  $10  costs. 

BITTBRMAN  v.  WBINSTEIN  et  al.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment January  28,  1910.)  Action  by  Theo- 
dore Bitterman  against  Julius  Weinstein  and 
others.  No  opinion.  Motion  denied,  with  f  10 
costs.  Order  filed.  See,  also,  120  N.  T.  Bnpp. 
401. 

BLAIKIE  V.  POST.  (Supreme  Court,  Appel- 
late Division,  First  Department  January  14, 
1910.)  Action  by  Rebecca  S.  Blatltle  against 
Franklin  Post  No  opinion.  Motion  denied. 
Order  filed. 

BLAIR  V.  NEW  YORK  TRANSP.  CO.  (two 
cases).  (Supreme  Court,  Appellate  Division, 
First  Department  December  24,  1909.)  Ac- 
tions by  WilJiam  S.  Blair  and  ^  Thomas  H. 
Blair  against  the  New  Toric  Transportatitm 
Company.  No  opinions.  Applications  denied, 
with  $10  costs.  Orders  signed.  See,  also.  117 
N,  Y.  Supp.  1128. 

BLAKE,  Appellant,  v.  SHOEMAKER,  Re- 
snondent  (Supreme  Court,  Appellate  Division, 
Third  Department.  January  14.  1910.)  Ac- 
tion by  John  B.  Blalce  againat  Emma  Shoe- 


malcer.  No  opinion.  Motion  denied.  See,  sUo 
ISO  Add.  Div.  891.  114  N.  Y.  Simp.  Ul»;  131 
App.  Div.  919.  115  N.  Y.  Snppu  1112. 

In  re  BLOOH.  (Supreme  Court,  AppdUtc 
Division,  Second  Department  December  M 
1908.)  In  the  matter  of  the  application  of 
Bemhard  Bloch  for  license  and  edmissioo  i- 
practice  as  an  official  examiner  of  title.  Nv 
opinion.  AppUwtlon  granted,  and  boad  ap- 
proved. 

In  re  BOROUGH  OF  BROOKLYN  IS 
CITY  OF  NEW  YORK.  (Supreme  Court,  .Ap- 
pellate Dividon.  Second  Department  Janau-) 
21,  1910.)  In  the  matter  of  acqoiring  title  b; 
the  city  of  New  Yo^  to  certain  land  and 

E remises  situated  In  the  block  boonded  bj 
'lianncey  street.  Marion  stre^  Hopkinaon  ai- 
enae,  and  Rockaway  avenue,  In  the  bnooi^  of 
Brooklyn,  duly  selected  according  to  law  for 
use  as  a  storage  yard  for  the  &partment  of 
highways.  No  opiniMi.  Motloa  granted,  with- 
out costs.  * 


BOSCA.  Ai^Uant,  t.  BROOKLYN,  Q.  C 
&  S.  R.  CO.,  Respondent.  (Suprraie  Cooit. 
Api>ellate  Division,  Second  Department,  De- 
cember 80,  1809.)  Action  by  Leila  S.  Bosn 
against  the  Brooklyn,  Queens  County  &  Sub- 
urt>an  Railroad  Company.  No  opinion.  Judg- 
ment and  order  nnanlmoa^  affinned,  with 
costs. 


BOSKOWITZ  V.  SULZBACHER.  (Su- 
preme  Court.  Appellate  Division,   First  De- 

Eartment  January  14,  1910.)  Action  by  Jesse 
r.  Boskowits  against  Joseph  H.  Snlnmcber. 
No  opinion.  Motion  denied,  with  leave  to  re- 
new as  stated  In  order.  Order  filed.  S^.  al- 
so, 128  App.  Div.  &37,  112  N.  Y.  Snpp.  890. 

BOWMAN.  Respondent,  v.  FURBER.  Ap- 
pellant, et  al.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  Janoary  14. 
1910.)  Action  by  Archibald  Bowman  against 
Percy  N.  Furber  and  others.  No  <^nion. 
Interlocutory  judgment  affirmed,  with  oosta 
See.  also,  119  N.  Y.  Supp.  1115. 


BRADFORD,  Appellant,  t.  HOFFMAN 
PAPER  CO..  Respondent  (Saprane  Court 
Appellate  Division.  Fourth  Department.  Jaa- 
uary  19,  1910)  Action  by  Ira  A.  Bndfoid 
against  the  Hofbnan  Paper  Company.  N« 
opinion.  Interlocutory  ^dgment  affirmed,  with 
costs,  with  leave  to  the  plaintiff  to  plead  over 
within  20  days  upon  payment  of  the  costs  of 
the  demurrer  and  of  his  appeal. 


BRADLEY  v.  JAEGKEL.  (Supreme  Coait. 
Appellate  Division.  First  Departmoit,  Jaei- 
ary  28.  1910.)  Action  by  William  Biadl-y 
against  AdellMrt  Jaeckel.  No  opiid(tt.  Mo:i(.« 
for  stay  dented,  with  $10  coRta.  Order  fikd. 
See,  also,  U9  N.  Y.  Supp.  1071. 

BRADY.  Respondent,  t.  HUDSON  RIVEB 
&  B.  TRACTION  CO.,  Appelant.  (Snpmat 
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*oart,  Appellate  Division,  Second  Department. 
>ecember  80, 1900.)  Action  by  Thomas  Brady, 
n  infant,  by  John  B.  Brady,  his  guardian  ad 
Item,  axainst  the  Hudson  Biver  ft  Eastern 
Traction  Oompany.  No  oplnitHi.  Judgment 
jid  order  unanlmouBly  affirmed,  with  costs. 

BBADT,  AmveUant,  r.  NEW  TOBK  CENT, 
k  H.  R.  R.  do..  Respondent.  (Supreme  Court 
Appellate  Division,  Second  Department  De- 
ember  SO.  19080  Action  by  Maiy  Brady,  as 
.dmiolsttatrix,  etc.,  of  Patrick  Bradr,  deceas- 
d.  against  the  New  York  Central  St  Hudson 
tiver  Railroad  Ocmpany. 

PER  CURIAM.  Judgmeut  and  order  affinn- 
d,  with  costs,  on  the  authority  of  Biadr  v. 
<f.  Y.  a  ft  H.  R.  B.  Co„  127  App.  JDIt.  847, 
11  N.  Y.  Snppw  607.  See,  ateo,  US  N.  X. 
iupp.  1096. 

HIRSCHBBRO,  P.  J.,  dissents. 

BRADY,  Respondent  t.  NOLAN,  Appellant. 
Supreme  Court  Appellate  Division,  Fourth 
department  January  12,  1910.)  Action  by 
Semard  Brady  avalnst  David  Nolan.  No  opin- 
OD.  Judgment  modified,  by  deducting  there- 
'rom,  aa  of  the  date  of  the  decision,  the  sum  of 
!47.70  allowed  as  Interest  and,  as  so  modified, 
iffirmed,  without  costs  of  this  appeal  to  either 
>arty. 

BRANDES,  Respondent,  t.  INTERNATION- 
AL RY.  CO.,  Appellant  (Supreme  Court,  Ap- 
ellate Division,  Fourth  Department  January 
L2,  1910.)  Action  by  Carl  Brandes  against 
iie  International  Railway  Company. 

PER  CURIAM.  Judgment  and  order  affirm- 
•d.  with  costs. 

WILLIAMS,  J.,  dissents. 

BRANQACCIO,  Respondent,  r.  WEBER 
?IANO  CO.,  Appellant  (Supreme  Court  Ap- 
»ellate  Division,  Second  Department  Decem- 
>er  10,  1909j_  Ai^on  by  Vtngenw  Brangacdo 
igalnat  the  Weber  Piano  Cpmpany.  No  opin- 
on.  Order,  In  so  far  as  appealed  from,  re- 
•craed,  with  flO  costs  and  dubarMnHnts,  and 
notion  granted.   

BRANT,  Appellant  t.  SIBQER,  Respondent 
Supreme  Court,  Appellate  Division,  Second 
department  December  10,  1909.)  Action  by 
leniy  L^  Brant  against  Philip  G.  Sieger.  No 
•pinion.  Uodon  denied,  with  costs.  See,  alio, 
St  App.  DiT.  896,  116  N.  Y.  Supp.  1181. 

BRANT,  AppeUant  SIEGER,  Respondent 
Supreme  Court,  Appellate  Division,  Second  De- 
•artment  January  21,  1910.)  Action  by 
leury  L.  Brant  asainst  Philip  C  Sieger.  No 
pinion.  Appeal  olsmiased,  with  coats.  See, 
loo,  132  App.  DlT.  896,  116  N.  T.  Supp.  IISI. 

BRAUN,  AppeUant  v.  NEW  YORK  CENT, 
c  H.  R.  R.  Co..  Respondent  (Supreme  Court 
Lppcllate  Division,  Fourth  Department  Jan- 
arr  12,  1010.)  Action  by  Ma^  Braan,  as  ad* 
ilniatratrlz,  etc»  against  the  New  York  Cen- 
tml  ft  HndMm  Rirer  Railroad  Company.  No 


opinion.  Judgment  and  order  (116  N.  Y.  Supp. 
668)  affirmed,  with  costs. 

BREEZE  T.  BAYKB«t  al.  (Supreme  Court, 
Appellate  Division,  Fourth  Department  De- 
cember 10,  1900.)  Action  by  William  B.  Breeze 
against  Tnvet  Bavne  and  another.  No  opinion. 
Judgment  affirmed,  with  costs. 

BREWER,  Appellant,  t.  ELDRIDGE,  Re- 

§>ondent.  (Supreme  Court  Appellate  Division, 
econd  Department.  January  21,  IdlOJt  Ac- 
ti<Hi  by  Joseph  Brewer  against  Louiae  U.  Eld- 
ridge.  No  ^nion.  Judgment  affirmed,  with 
costs. 

BROWN,  Respondent  t.  BROOKLYN,  Q. 
a  ft  S.  R.  CO.,  Appellant  (Supreme  Court 
Appellate  Division.  Second  Department.  Jan- 
uary 1'4, 1910.)  Action  by  Isaac  Brown  against 
the  Brooklyn,  Queens  County  &  Suburban  Rail- 
road Company.  No  opinion.  Judgment  of  the 
Municipal  Court  affirmed  by  default,  with  costs. 


BROWN,  Appellant  t.  NATIONAL  FIRE 
INS.  CO.,  Respondent    (Supreme  Court  Ap- 

KUate  Division,  Fourth  Department  Decem- 
r  &  1900.)  Action  by  John  1a  Brown  against 
the  National  Fire  Insurance  Company.  No 
opinion.   Judgment  affirmed,  with  costs. 


In  re  BRUBAKER.  (Supreme  C^urt  Ap- 
pellate Division,  Seoond  Department  January 
21,  1910J  In  the  matter  of  the  application  of 
Arthur  Brubaker  for  admlsrion  to  tne  bar.  No 
opinion.   AppUeatimi  granted. 

BRYBRS.  Respondent  IROQUOIS  CHINA 
CO.,  Amellant  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Dnmrtment  January  26. 1910.) 
Action  by  Frederick  O.  Bryers  against  the  Iro- 
quois C^ina  Company. 

PER  CURIAM.  Judgment  and  order  of 
CountT  Court  and  Judgment  and  order  of  Mu- 
nicipal Ck>urt  reversed,  with  costs  in  all  courts 
to  appellant  Held,  that  the  plaintiff  (ailed  to 
estabush  actionable  negligence  against  the  de- 
fsndant 

KBUSB,  J.,  diasentfc 

BUCKLEY,  AppellBDt  HASELL.  Re- 
spondent (Supreme  Court,  Appellate  DlTlaion, 
First  Depaitment  December  24,  1900.)  Ac- 
tion by  Leander  J.  Buckley  against  Adella  A. 
Hasell,  individual^,  etc.  J.  S.  Davenport  for 
appellant.  H.  It.  Snedeker,  for  renondent. 
No  opinion.  Order  affirmed,  with  910  costs 
and  disbursements.  Order  filed.  See,  alao,  118 
App.  Div.  8S6, 108  N.  T.  Bupp.  SH. 

BURNS  et  al.,  AppeUanta.  t.  BENNETT. 
Respondent  (Supreme  Court  Appellate  Divi- 
sion. Second  Department  January  21.  1910:) 
Action  by  Brid^t  Bums  and  another  against 
William  W.  Bennett    No  opinion.   Motion  to 

ro  default  denied,  with  coats.  Bee,  also,  110 
Y.  Supp.  1116.  

BUR8TBIN,  Respondent  LEVINE,  Ap- 
pellant   (Supreme  Court  Appellate  DiTlsion, 
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Second  Department  January  21,  19100  Ac- 
tion Assik  Boratein  asainflt  Kllia  IjeTine. 
iso  opinion.  Motion  deniea,  on  condition  that 
the  appellant  perfect  bia  appeal  and  be  ready 
for  arsoment  at  the  next  term  of  this  court; 
othennae,  motion  granted,  with  cotti. 


BURSTEIN  et  aL,  Reapondents.  v.  SULLI- 
VAN, Appellant  (Supreme  Court,  Appellate 
Divlaion,  Second  I>epartment  Janaary  21, 
1810.)  Action  by  Loaia  Borsteln  and  others 
against  William  F.  fialliran.  No  opinion.  Mo- 
uaa  for  reargument  denied,  with  |10  costs. 
For  former  dedaion,  see  110  N.  T.  Supp.  317. 

BUTNORS.  Appellant,  t.  NATIOXAL  SU- 
GAR RBFININGf  CO.,  Respondeat  (Supreme 
Court  Appellate  Dlviaton,  Second  Department. 
December  10,  1909.)  Action  by  Alexander  But- 
nors  against  the  National  Sugar  Refining  Com- 
pany. No  opinion.  Judgment  and  oraer  re- 
versed, and  new  trial  granted,  costs  to  abide 
the  event,  for  error  in  exclading  evidence  to 
ahow  the  condition  of  the  belt  before  the  ac- 
cident 


BUTTBRIOK  PUB.  CO.,  Appellant  v.  LIN- 
DAU,  Respondent  (Supreme  Court  Appellate 
Division,  First  Department.  January  28, 
1010.)  Action  by  the  Butterlck  Publishing 
Company  against  Simon  LIndau.  J.  B.  Shee- 
han,  toe  appellant  C  A.  Kaliah,  for  respond- 
ent No  opinion.  Order  affirmed,  with  910 
costs  and  disbursements.  Order  filed. 


CALLANAN,  Respondent  v.  EEBSEVILLE, 
A.  C.  &  I<.  O.  R.  CO.  et  al..  Appellants.  (Su- 
preme Court,  Appellate  DIvlafon,  Third  De- 
partment. January  14,  1910.)  Action  by  Mi- 
chael J.  Gallanan,  auing  individually  and  in  be- 
half of  other  atockholdera  of  the  defendant 
company  similarly  situated,  against  the  Keese- 
Tille,  Aosable  Chasm  ft  Lake  OhamiOaln  BUI- 
road  Company  and  othets. 

PER  CURIAM.  PlaintUrs  appUcatlon  for 
leave  to  appeal  to  the  Court  of  Appeals  grant- 
ed. Upon  such  appeal  the  following  question 
Is  certified:  "Was  the  relief  properly  condi- 
tioned on  payment  or  ivovision  for  payment  of 
the  expenditures  made  after  action  brought?" 
If  plaiotifF,  pursuant  to  the  permission  granted, 
appeals  to  the  Court  of  Appeals  within  SO 
days,  the  time  within  which  plaintiff  mnst 
elect  whether  he  will  comply  with  the  condi- 
tions specified,  as  provided  in  the  thirteenth 
paragraph  of  the  interlocutory  judgment  is 
extended  to  80  daya  after  the  determination  by 
the  Court  of  Appeals  of  the  appeal  so  taken. 
Application  of  the  defendant  for  leave  to  ap- 
peal to  the  Court  of  Appeals  granted.  Upon 
Such  appeal  the  following  questions  are  certi- 
fied: ''(I)  Was  the  judgment  authorised  by 
the  evidence  and  findings  of  the  referee?  (2) 
Is  the  judgment  secundum  allegata?  (3)  Did 
the  reception  in  evidence  of  converaations  be- 
tween Powers  and  Mansfield,  or  either  of  them, 
and  the  officers  and  directors  of  the  railroad 
company  before  and  at  the  time  of  the  making 
of  the  contract  as  detailed  at  foUoa  2712,  3130, 
8137,  8140,  8898.  3904,  8910.  8916,  4102.  41QS, 


6556,  over  the  objection  and  exception  of  thi 
defendants  Powers  and  Mansfield,  coostitate  iv- 
versible  error?'  See,  also,  182  Api>.  Dir.  940. 
118  N.  T.  Supp.  1097. 

CAMPANELLA,  Appellant  t.  FRGE3IAN. 
Respondent  (Supreme  Court  Appellate  Divi- 
sion. First  Department.  January  28,  191". 
Action  by  Mike  Campanella  against  Altr^i 
Freeman.  H.  8.  Bird,  Cor  appellant  S. 
Wecbsler,  for  re^wndent  No  opinion.  Order 
reversed,  without  costs,  and  motion  grantetL 
upon  plaintifTs  paying  all  taxable  coets  ti 
date,  including  trial  fee.  Oatiae  restored  to 
the  day  calendar.   Order  filed. 

CAMPBELL,  Respondent  FRONTIER 
TELEPHONE  CO..  Appellant  (Suprau^ 
Court,  Appellate  Division,  Fourth  De^rtmect 
January  12,  1910.)  Action  by  Albert  R  Cami^ 
beU  against  the  Frontier  Teiephime  Cmnpan;. 
No  opiaion.  Motion  for  reargument  d^ifl- 
with  flO  costs.  Motion  for  leave  to  appeal  to 
Court  of  Appeals  denied.  For  former  dedalfla. 
see  119  N.  Y.  Supp.  1116. 

CAPLAN,  Appellant,  v.  OUION  et  aU 
spondents.  (Supreme  Court  Appellate  Diri- 
Bion,  Second  Department  January  21.  19t<^  ' 
In  the  matter  of  suralementary  proceedincs  i= 
an  action  of  Alexander  Caplan  against  Harr; 
Union  and  another.  No  opinion.  Order  of  th« 
County  Court  of  Kings  County  affirmed,  witb 
flO  coats  and  diabursements.  See,  also.  13- 
App.  Div.  896, 116  N.  Y.  Supp.  1132. 

CARCIONE,  Respondent  McDONALD  et 
al..  Appellants.  ^Supreme  Court  AppelUtf 
Division,  Second  Department  Decemljer  30 
1909.)  Action  by  Antonio  Carciooe  agsinet 
John  B.  McDonald  and  another.  No  opiaion. 
Order  affirmed,  with  $10  costs  and  disborse- 
menti.  See,  also,  180  App.  Dir.  8»4,  114  X. 
T.  Supp.  1121. 

CAREY,  Respondent  t.  AMERICAN  ICE 
CO..  Appellant  *  (Supreme  Court,  Appellate 
Division,  First  Department  Efeoember  IT. 
1008.)  Action  by  John  Carey,  an  infant  etc^ 
against  the  American  Ice  Company.  B.  B. 
Gattell,  for  appellant  L.  F.  Fish,  tor  respcrad- 
ent  No  opinion.  Judgment  and  order  aflSna- 
ed,  with  costs.  Order  filed. 


OARWN,  Appellant  r.  NEW  YORK  DOCK 
CO.  et  al..  Respondents.  (Sapreme  Conit,  Ap- 
pellate Division,  Second  Department  Januarr 
21,  1910.)  Action  by  Sarah  A.  Carlin.  as  a<i- 
ministratrix,  etc.,  against  the  New  Yorfc  Dv-r'-i 
Company  and  anotiier.  No  opinion.  Mi^n^ 
tor  reargument  grnnted  upon  the  single  quc*- 
tion  whether  the  decedent  was  the  fewtw  serv- 
ant of  the  captain,  and  case  set  down  for  Tm*- 
day,  Biarch  1,  1910.  For  former  dedvlon,  m 
mi  N.  Y.  Supp.  261.  , 

CASEY,  Respondent  CLARKE  et  at.. 
Appellants.  (Supreme  Court  Appellate  Diri 
sion.  First  Department  December  24.  190!)-< 
Action  by  Michael  Casey  against  Thomas  A 
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CIark«  ud  uother.  F.  S.  Williama,  for  ap- 
pellants. G.  VP".  Smith,  for  reapondent  No 
opinion.  Judgment  and  order  affirmed,  with 
CMti.   Order  Sled. 

In  re  CEADSET.  (Supreme  Coart,  Appel- 
late DItUIod,  Second  Department  December 
30,  1909.)  In  the  matter  of  Benjamin  F.  Chad- 
Bey.  No  opialoD.  Referred  to  the  committee 
«n  character  to  report 

CHALBfERS,  Respondent,  t.  liAUBAOK. 
Appellant  (Supreme  Court,  Appellate  Divi- 
vlon,  Sec<md  Department.  December  10,  1909.) 
Action  by  Jack  D.  Chalmers  against  Thomaa 
E.  lavbaek.  No  oplnloa.  Order  afflnned,  with 
$10  eoitt  and  disonnements. 


In  re  CHANGE  OF  GRADE  COMMIS- 
SION. (Supreme  Court,  Appellate  Division, 
Firat  Department.  December  24,  1909.)  In 
the  matter  of  the  OhRoge  of  Grade  Commis- 
sion. With  this  case  has  been  consolidated  in 
this  court  cases  bearing  titles  as  follows:  In 
re  Nauzhton;  In  re  Breonen;  In  re  Jennings; 
In  re  Ward,  No  opinion*.  Motion*  granted. 
Settle  orders  on  notice. 


In  re  CHAPMAN  et  al.  (Supreme  Court 
Appellate  Division,  Third  Department  De- 
renaber  80Ll90e-)  In  the  matter  of  the  appli- 
cation of  Harrison  S.  Chapman  and  William 
T.  Bailey  for  an  order  revokiDg  and  canceling 
the  liquor  tax  certificate  heretofore  Issued  to 
.\  If  red  Murray,  etc.  No  opioioo.  Judgment 
and  final  order  Dnanlmously  affirmed,  with 

CtMt*. 

CHARLES  T.  NICKERSON  et  al  (Supreme 
Court  Appellate  Divlsiou,  Second  Department. 
December  10,  1909.)  Action  by  Elizabeth 
Charles  against  Kate  Nlckerson  and  others. 

PER  CURIAM.  Order  modified,  so  as  to 
limit  the  examination  to  those  matters  speci- 
fied in  the  affidavit  of  the  plaintiff,  and  desig- 
nated as  first,  secoud,  third,  and  fourth,  re> 
Bpectively,  and,  as  so  modified,  affirmed,  with- 
out costs,  on  the  authority  of  Shonts  v.  Thom- 
na,  IIG  App.  Dlv.  854,  102  N.  T.  Sapp.  82^ 
Cherbaliez  v.  Parsons.  123  App.  Dir.  814,  108 
X.  "S.  Supp.  321,  and  Richards  v.  Whiting,  127 
App.  Dlv.  206,  lU  N.  T.  Supp.  21. 

THOMAS,  J.,  taking  no  part 

CHARLES  LEHMAN-CHARLET,  Respond- 
ent, T.  DB  8ELDING  et  al.,  Appellants.  (Su- 
preme Court  Appellate  DivisioD,  First  Depart- 
ment. December  90,  1909.)  Action  by  Charles 
Ijehman-Charler  against  Herman  De  Selding 
nnd  others.  W.  G.  Peckham,  for  sppeilants. 
il.  Taylor,  for  respondent  No  opinion.  Or^ 
iler  affirmed,  with  f  10  cost*  and  disbursements. 
Order  filed. 


CHARNIACK  et  al.,  BeRpondenta,  v.  RAV- 
tTCH  et  al.,  Appellants.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  December 
SO,  1009.)    Action  by  Nathan  Cbamiack  and  Action  by 

aiDOther  against  Joseph  Ravitch  and  another,  against  Minnie  B.  Jones,  3acob  I.  Housmaa 


No  opinion.  Jndgment  and  ordor  affirmed,  with 

costs. 

CHDSNUT,  Respondent  CHESNUT.  Ap- 
pellant  (Supreme  Court  Appellate  Division, 
Second  Department  January  21,  1910.)  Ac- 
tion by  Samuel  M.  Chesnat  against  Mabel 
Cheenut 

PER  CURIAM.   Interlocntorr  Judgment  af- 
firmed, without  costs. 
CARB,  3^  BOt  sitting. 

CHESNDT,  Reapondent,  v.  CHESNUT.  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
Second  Department  January  21,  1910.)  Ac- 
tion by  Samnel  M.  Ghesnnt  agalnat  Mabel  Ches- 
nut 

PER  CURIABL    Order  affirmed,  wlthont 

coats. 

CARS,  J.,  taking  no  part 

CHESNUT  V.  CHESNUT  et  al.  (Supreme 
Court,  Appellate  Division,  Second  Department 
January  21, 1910.)  Action  by  Samuel  M.  Ches- 
nut  against  Mabel  Cheaout  and  another,  in 
which  Heriwrt  D,  Baiuum.  oonspoideiit,  ap* 
peals. 

PER  CURIAM.    Order  affirmed,  without 

costs. 

CABR,  J.,  taking  no  part 

CHOATE,  Appellant  v.  BEEBE,  Respond- 
ent (Supreme  Court,  Appellate  Divlsioa, 
Fourth  Department  January  12,  1910.)  Ac- 
tion by  Rufna  M.  Ohoate  against  George  S. 
Beebe. 

PER  CURIAM.  Order  (131  App.  Dlv.  535, 
115  N.  Y.  Supp.  1025)  modified,  by  impoalne  as 
a  condition  of  the  new  trial  that  the  defendant 

Eay  to  the  plaintiff  the  trial  fee  and  tiie  dls- 
ursements  on  the  trial,  to  be  taxed  by  the 
clerk,  and  also  $10  motion  costs,  all  to  be  paid 
within  10  days  after  notice  of  the  taxing  of  the 
disbursementa,  and,  as  so  modified,  affirmed, 
wlthont  cost*  of  this  an>eal  to  dther  par^. 

CHURCH  V.  NEW  YORK  CENT,  ft  H.  R. 
R.  CO.  (Supreme  Court  Appellate  Division, 
First  Department  December  24,  1909.)  Ac- 
tion by  MaiT  B.  Ohnrch  against  the  New  York 
Central  &  Hndaon  River  Railroad  Company. 
No  opinion.  Motion  granted.  Order  filed.  See, 
also,  119  N.  T.  Supp.  1117. 


CITY  EQUITY  ca.  Respondent  t.  ELM 
PARC  REALTY  CO.  et  al.,  Appfllanta.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment January  21,  1010.)  Action  by  the 
City  Equity  Company  against  the  Elm  Park 
Realty  Company  and  Jacob  I.  Housman,  im- 

Ele&ded  with  Man  E.  Housman,  wife  of  Jacob 
.  Houaman.    No  opinion.    Motion  deni"'!, 
withoat  cost*.   See,  also,  120  N.  Y.  Sapp.  437. 


CITY  EQUITY  00.,  Respondent  JONES 
et  al..  Appellants.    (Supreme  Court  Appellate 

Division,  Second  Department  January  21, 
1910.)    Action  by  the  Citj^  Equity  Company 
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and  Mary  B.  Honaman,  bit  wife,  and  tbe  Elm 
Park  Realbr  Oompanr.  No  opinioa.  Motion 
denied,  wiOunit  costs.  See,  also,  120  N.  Y. 
Supp.  489. 

In  re  CITY  Or  NEW  TOEK.  (Sapreme 
Court,  Appellate  Divlsioo,  First  Departmeat 
January  1^  1910.)  In  tbe  matter  of  the  City 
of  New  Tork.  No  <winif)n.  Motion  denied. 
Order  filed. 

In  re  CITY  OF  NEW  YORK.  In  re  CHAM- 
BERLAIN'S FUNDS.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  December 
30,  1900.)  In  tbe  matter  of  the  City  of  New 
York,  and  la  the  matter  of  Chamberlain's 
Funds.   No  opinions.   Rea]^ment  ordered. 

CITY  OF  NEW  YORK,  Respondent,  ▼.  NEW 
YORK  MAIL  &  NEWSPAPER  TRANSP. 
CO.,  Appellant.  (Supreme  Court,  Appellate  Di- 
vision. First  Department  January  28.  1910.) 
Action  by  tbe  City  of  New  York  airalnst  the 
New  York  Mail  &  Newspaper  Transportation 
Company.  A.  O.  Townsend.  for  appellant.  T. 
Connoly,  for  respondent.  No  opinion.  Order 
flfitrmed.  with  $10  costs  and  disbursements. 
Order  filed.   

OLARKE  T.  KOEPPEL  et  al.  (Supreme 
Court,  Appellate  Division.  Second  Department. 
December  30.  1909.)  Action  by  Andley  Clarke 
against  Adolpfa  Koeppel  and  others.  Bertha 
Olasa,  appellant  No  opinion.  Judgment  af- 
firmed, with  costs.  See,  *al80,  li9  App.  Div. 
458,  104  N.  Y.  Supp.  65. 

WOODWARD,  J.,  dissents. 

In  re  CLAWSON.  (Supreme  Court,  Appel- 
late Division,  Second  Department  January 
14.  1910.)  In  the  matter  of  the  application  of 
Isaiah  Dunn  Clawson  for  admlsaim  to  the  bar. 
No  opinion.  Application  granted. 


In  re  CLEMENT,  State  Excise  Com'r.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment December  10,  1900.)  In  the  matter 
of  the  petition  of  Maynard  N.  Clement,  as 
State  Commissioner  of  Excise,  for  an  order  re- 
voking and  canceling  liquor  tax  certificate  No. 
7,750,  issued  to  George  Asemacopoulas.  No 
opinion.  Order  affirmed,  with  flu  costs  and 
dlsbnrsemeuts. 


OLOUGH,  Appellant,  v.  GATTI-McQUADB 
CO.,  Respondent  (Supreme  Court  Appellate 
Division,  First  Department  January  21, 
1910.)  Action  by  Arthur  D.  Clougb  against  tbe 
tiatti-McQuade  Company.  A.  A.  Wheat  for 
appellant.  H.  H.  Bowman,  for  respondent 
No  opinion.  Judgment  affirmed,  with  costs. 
Order  filed. 

GLUM,  Appellant,  v.  FEDBRAL  SUGAR 
REFINING  CO..  Respondent  (Supreme 
Court  Appellate  Division,  Second  Department. 
January  14,  1910.)  Action  by  Andrew  Olum 
against  the  Federal  Sugar  Refining  Company. 


No  opinion.  Order  afllrmed,  wltii  flO  costs 
and  oubnrBementa.   See,  also,  120  N.  T.  Sap^ 

87S. 

GLUTS,  Respondent,  t.  MARTIN.  Appel- 
lant. (Supreme  Court,  Appellate  DiTisi«i. 
Third  Department  January  14.  1910J  Ac- 
tion by  Jacob  W.  GInte  against  Henry  T.  Ha^ 
tin.  No  opinion.  Order  afflrmed,  wllfc  (10 
costs  and  disbursements. 

COAKLEY  T.  RICKARD.  In  re  HOL- 
LINS.  (Supreme  Court  Appellate  DiTiaioo. 
First  Department  January  14,  lOlOv)  Ae- 
tion  by  Cometios  G.  Coakley  against  Gecffits 
L.  Bickard.  In  the  matter  of  Celine  8.  Hol- 
lins,  aa  axecntrlx.  No  opinions.  Motions  tat 
stay  granted.   Settle  orders  on  notice. 

COBB,  Respondent,  t.  UNITED  ESOl- 
NBEEINQ  &  CONTRACTING  CO„  Appel- 
lant (Sty>reme  Court  Appellate  DivlaioB, 
First  Departmmt  December  24,  1909.)  Ac- 
tion by  Elliott  Cobb  against  the  United  &igi- 
neering  &  Contracting  Company.  J.  Y.  Boa- 
vier,  for  appellant  B.  Slade,  for  respondent 
No  opinion.  Judgment  and  orders  afflrmed, 
with  coats.  Order  filed.  See,  also,  119  N.  Y. 
Supp.  1120. 

COBB  T.  UNITED  ENGINEERING  ft 
CONTRACTING  CO.  (Supreme  Court  Ap- 
pellate Division,  Firat  Department.  January 
28,  1910.)  Action  by  Elliott  Cobb  against  th« 
United  Engineering  &  Contracting  Oorapanf. 
No  opiuiou.  Motion  for  leargument  d^iied. 
Leave  to  go  to  Conrt  of  Appeals  granted.  Or- 
der filed. 

COCHRAN  et  al.,  Respondmta,  T.  WILSON. 
Appellant  et  aL  (Supreme  Court,  Appellate 
Division,  First  Department  January  14. 
1910.)  Action  by  Eva  S.  Cochran  and  others 
against  Floyd  B.  Wilson,  impleaded  with  oth- 
ers. R.  M.  Morgan,  for  appellant.  J.  L.  Bish- 
op, for  respondents.  No  opinion.  Ordw  ai- 
flrmedv  with  ^10  ooati  and  disboraementa.  Or- 
der filed. 

COHEN,  Respondent,  t.  ABRAHAM  et  al- 
Appellants.  (Supreme  Court  Appellate  Divi- 
sion, Second  Department.  December  3*},  l!X£t.. 
Acdon  by  Emanuel  Cohen,  a  minor,  by  his 
gnardlan  ad  litem,  Bather  Cohen,  afaiwt  Abra- 
ham Abraham  and  others. 

PER  OURIAM.  Judgment  and  ordo-  af- 
firmed* with  eosta. 

JBNKS,  J.,  taking  no  part. 

COHEN,  Respondent  JOHN  HANCOCK 
MUT.  LIFD  INS.  CO.  et  al..  Appellants.  iSs- 
preme  Court  Appellate  Dinsitm,  Second  IV 
partment  January  21,  1910.)  Action  E<- 
telle  Ran  Cohen  against  tbe  John  Hancock 
Mutual  Ufe  Insurance  Company  and  tatoOxz. 
No  opinion.  Motion  denied,  wltbont  coats. 
See,  also.  119  N.  Y.  Supp.  SoO. 
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COHN.  RwDondent,  t.  OATSEILL  HOUN- 
FAIX  RY.  CO.,  Ap^llant  (Sapreme  Coart, 
Appellate  Division,  first  DepartmeDt  Decern- 
•er  24,  1909.)  Action  by  Bhnma  Coho  a«aiQ8t 
he  Catskill  Moontain  Railwar  Company.  W. 

Aladdoz,  for  appellant  H.  Gottli^  for  re- 
ipondent. 

PER  CURIAM.  Judgment  and  order  re- 
-erfied,  new  trial  ordered,  costs  to  appellant  to 
ibide  orent,  anion  plaintiff  stlpolatea  to  reduce 
rerdlet  to  $1.SOO,  In  which  erent  Jadcment, 
IS  so  modified,  and  order,  affirmed,  withoat 
■osts.  Settle  order  on  notice.  See,  also,  126 
Ipp.  DiT.  014.  110  N.  T.  Sapp.  112S. 

Mclaughlin  and  scott,  dissent 

ind  vote  for  rerenaL 


COLB,  Beepondent,  t.  TOZKR,  Aroellant 
Supreme  Court,  Appellate  Division,  Third  De- 
inrtment  December  SO.  1009.)  Action  by 
klabel  Cole  against  John  Tozer.  No  opinion. 
Fudgment  onanimoosly  affirmed,  with  costs. 

COLUN8  T.  BECKER.  (Sapreme  Conrt, 
Appellate  DlTiaion,  Third  Department  De- 
t>mber  SO,  1900.)  Action  by  Lulce  J.  Collins 
iKainst  Josq;»h  A.  Bedter.  No  opinion.  Mo- 
ion  denied. 

OOM.IN8.  Respondent,  t.  FERGUSON 
CONTRACTING  CO.,  Appellant,  et  al.  (8a- 
ireme  Conrt  Appellate  Division,  Third  De- 
lartment  December  80,  1909.)  Action  by 
lary  Collins,  indlvldaally  and  as  executrix, 
tc,  a^Unst  the  Fergoeon  Contractios  Com- 
any  and  the  State  of  New  York.  No  opin- 
on.  Judgment  nnaninuraslj  affirmed,  with 
o«ts. 

rOLWELL,  Appellant  v.  NEW  YORK 
'EXT.  &  H.  R.  R.  CO.,  Respondent  (8a- 
remo  Goort  Appellate  Dlviaion,  Fourth  De- 
ft rtment.  January  20,  1910.)  Action  Vic- 
riria  M.  Cplwell,  as  administratrix,  etc.. 
caiRRt  the  New  York  Central  &  Hudson  River 
[ailroad  Company.  No  opinion.  Judgment  a£- 
rmed,  with  cost*. 

COMMISSIONER  OF  PUBLIC  CHARI- 
■IBS  OF  CITY  OP  NEW  YORK,  Rcspond- 
nt,  V.  SMITH,  Appellant    (Supreme  Court 

ppeliate  Division,  Second  Departmeat.  Jau- 
»ry  21,  1910.)  Action  by  the  Commissioner  of 
'ublic  Charities  of  the  City  of  New  York,  etc., 
D  complaint  of  Sadie  Marshall,  against  EJ- 
ler  J.  Smith.  No  opinion.  Order  of  the  Court 
r  Special  SesBions  affirmed,  with  costs. 

COMMONWEALTH  MORTGAGE  CO.  v. 
►K  WAI/rOFF.  FLATOW  v.  JEFFERSON 
.ANK.  (Supreme  Court  Appellate  Division, 
irst  Deuirtment  January  28,  1910.)  Ae- 
ons by  ute  Commonwealth  Mortgage  Company 
rainat  Samuel  A.  De  Waltoff,  and  by  Rosalie 
latow,  as  administratrix,  against  the  Jeffer- 
>n  Bank.  No  opinions.  Motions  denied,  with 
LO  costs.  Orders  filed.  See,  also,  119  N.  Y. 
upp.  781.  860, 


COMORA,  Appellant  t.  PBABLBIiRG,  R»- 
spondent  (Supreme  Court  Appellate  IMvirioOt 
Second  Dejnrtment  December  SO,  1909.)  Ac- 
tion by  Max  Comora  against  Morris  Pearlberg. 
No  (qiuiiou.  Judgment  and  orders  of  tiie  Mn- 
nicipal  Court  affirmed,  with  coats. 

CONCRETE  STEEL  ft  TILE  CO.,  Appel- 
lant, V.  GREEN.  Respondent  (Supreme  Court, 
Appellate  Division,  First  DeparOnent.  Jan- 
uary  14,  1010.)  Action  by  the  Concrete  Steel 
&  Tile  Company  against  Samuel  Gre«L  C 
A.  Riegelman,  for  appellant  A.  Rosenthal,  for 
reeptmdent  No  opinion.  Order  (65  Misc.  Rep. 
210^  121  N.  Y.  Supp.  SST},  affirmed,  with  $10 
coats  and  disbursements.  Order  filed. 

CONDON,  Respondent  v.  NEW  RO- 
CHELLE  WATER  CO.,  Appellant  (Supreme 
Court,  Aivellate  Division,  Second  Department. 
December  30,  1009.)  Action  by  Mortfn  J.  Cou- 
don  against  Uie  New  Rochelle  Water  Company. 
No  opinion.  Judgment  (116  N.  Y.  Supp.  142), 
in  so  far  as  appealed  from,  affirmed,  with 
coeta.   See,  also,  119  N.  Y.  Snppw  1121. 

CONEY  ISLAND  ASSOCIATES  v.  TEALE 
et  al.  (Supreme  Court  Appellate  IMvislon. 
Second  Department  December  80,  1909.)  Ac- 
tion by  the  Coney  Island  Associates  against 
Charles  B.  Teale^s  public  administrator,  etc., 
and  Walter  B.  Warner.  No  opinion.  Final 
order  of  the  Municipal  Court  affirmed,  with  costs. 

CONKLIN,  Respondent  NEW  YORE,  O. 
&  W.  RY.  CO.,  Amwllant  (Supreme  Court 
Appellate  Division,  Third  Department  Decem- 
ber 30,  19U0.j  Action  by  Oscar  R.  Conklin 
against  the  New  York,  Ontario  &  Western 
Ballw»  (jompaoy.  No  opinion.  Judgment 
and  orwr  uuanimonaly  affirmed,  with  costs. 

CONTINENTAL  TnS.  CO.,  v.  REEVE  et 
al.  (Supreme  Court  Appellate  Division,  Sec- 
ond Department  January  21,  1910.)  Action 
by  the  Continental  Issnnnce  Company  against 
Julia  B.  Reeve  and  others.  No  opinion.  Mo- 
titm  fitt  reargument  denied,  with  flO  costs. 
For  former  decision,  see  119  N.  Y.  Supp.  901. 

CONTINENTAL  "ins.  CO.  v.  REEVE  et 
al.  (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  January  21,  1910.)  Action 
by  the  Continental  Insurance  Company  against 
Julia  B.  Reeve  and  others.  No  opinion.  Mo- 
tion to  resettle  order  denied,  without  costs. 
See,  also,  110  N.  Y.  Supp.  901. 

CONVBRY,  Respondent  SARATOGA 
TRAP  ROCK  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  Third  Department 
January  7,  1910.)  Action  by  John  Coavery 
against  the  Saratoga  Trap  Rock  Company- 
No  opinion.  Motion  denied.  See,  also,  110 
N.  Y.  Supp.  1121.   

COOPER  T.  WISSBLTHIER  et  al.  (Su- 
prenie  Court  Appellate  Division.  First  Depart- 
ment. Jannary  28,  11)10.  Action  by  Ilcne 
Cooper  against  Jossef  Wlsselthier  and  others. 
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in  which  GuBtav  Laoge  and  another  appeal. 
G.  Lange,  Jr.,  for  appellants.  No  opinion.  Or- 
der affirmed,  ^ith  $10  coats  and  diahnrsementar 
withont  prejadice  to  renewal  wheu  accounts  of 
receiver  shall  hare  been  adjusted.  Order  filed. 
See,  also.  IIS  M.  Y.  Snpp.  1121. 


In  re  CO-OPERATIVBJ  LAW  CO.  (Sn- 
preme  Court,  Appellate  DiTlsIon,  Second  De- 
partment December  30,  1909.)  la  the  matter 
of  the  application  of  the  Co-operatlTe  Law 
Gompanr.  for  approval  of  the  exlatBDce  of  said 
corporation,  etc. 

PER  CURIAM.  Motion  granted,  on  the  au- 
thoritj  of  the  Matter  of  the  Associated  Law- 
yers' Company,  134  App.  Div.  350.  119  N.  Y. 
Bupp.  77  (First  Department,  October,  1909). 
See,  also,  133  App.  Dir.  931,  IIS  N.  Y.  Supp. 
1101. 

JENKS,  J.,  concars,  but  on  the  ground  that 
die  order  ahonld  be  vacated,  becaase  It  was 
made  before  the  statute  In  qnestioD  went  into 

In  re  CO-OPERATIVE  LAW  CO.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment January  14,  1910.)  In  the  matter 
of  the  application,  pursuant  to  chapter  483  of 
the  Laws  of  190&,  of  the  Co-operative  Law 
Company.  No  opinion.  Motion  for  leave  to 
appeal  to  the  Court  of  Appeals  granted.  Mo- 
tioa  to  auspend  the  operation  of  the  order 
vacating  the  order  of  Jane  18,  1900,  pending 
appeal,  granted.  Settle  order  before  Mr.  Jus- 
tice Burr.   See,  also,  supra. 


COTTONWOOD  CREEK  CO.  v.  KUBHN- 
ER  (two  cases).  (Supreme  Court,  Appellate 
Division,  First  Department  January  14, 
1910.)  Action  by  the  Cottonwood  Creek  Com- 
pany against  Robert  Kaehner.  No  opinion. 
MotiouB  denied.  Orders  filed.  See,  also,  119 
N.  Y.  Supp.  1121. 


COULBY.  Respondent,  v.  LAMPHERE.  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
Foarth  Department  January  12,  1910.)  Ac- 
tion by  Prank  R,  Coulby  against  Fred  Lam- 
pbere.  No  opinion.  Judgment  of  County  Court 
and  Judgment  of  Justice's  Court  reversed,  with 
coats  In  all  courts  to  appellant 

COURTNEY,  Reapoudent,  v.  McARDLE, 
Appellant.  (Supreme  Court,  Appellate  Divi- 
aion.  Third  Department  December  30,  1909.) 
Action  by  George  L.  Conrtney  against  Patrick 
J.  McArdle. 

PER  CURIAM.  Interlocutory  judgment  af- 
firmed, with  costa. 

CHESTER,  J.,  not  voting.  COCHRANE, 
Jh  not  sitting. 

COUSINS  et  al.,  Respondents,  v.  SCHLICH- 
TER  Appellant  (Supreme  Court  Appellate 
Division,  Second  Department.  January  21, 
1910.)  Action  by  Thomas  Cotisins  and  another 
afiainat  Edward  F.  Schiichter.  No  opinion. 
Motion  for  reargumcnt  denied,  with  coats.  For 
former  decision,  see  119  X.  Y,  Supp.  890. 


CRBATORE,  Respondent,  v.  CRELITORL 
Appeliaut  (Supreme  Court  Appellate  Dir.- 
aion.  First  Department  I>ecember  24.  I9U'.< 
Action  by  Anna  Creatore  against  Joseph  Cret- 
tore.  W.  J.  Carey,  for  appellant  B.  B. 
Knowles,  for  respondott.  No  o^niim.  0^ 
der  a£Qrmed,  with  1^10  costs  and  dMtmrronen'J. 
Order  filed. 

CUBA  T.  DBUSKIN.  (Supreme  Court,  Af 
pellate  Division,  First  Department  Janna.-r 
28,  1910.)  Action  by  Isidor  Cntaa  again$: 
Louis  Druskin.  No  opinion.  Motion  srantAi 
Order  filed.   See,  also,  120  N.  T.  Supp.  381. 

In  re  CUBTISS.  (Supreme  Conrt,  Aint.- 
late  Division,  First  Department.  Decemtti 

10,  1909.)  Id  the  matter  of  Julia  M.  Cnrti<-. 
No  opinion.  Application  denied.  Settle  order 
on  notice.    See,  also,  119  N.  Y.  Sapp. 

CZIBILISKY.  Respondent  t.  SOLYAY 
PROCESS  CO.,  Appellant  (Supreme  Court 
Appellate  Divlaion,  Fourth  Department  En- 
cember  10,  1909^  Action  by  William  CzibUis 
ky  against  the  Solvay  Process  Company. 

PER  CURIAM.  Judgment  and  order  n- 
veraed,  and  new  trial  ordered,  with  costs  i  ■ 
appellant  to  abide  event,  on  the  ground  that  thf 
finding  of  the  Jury  that  the  defMidant  was 
guilty  of  negligence  which  caused  the  acdd^i.: 
was  contrary  to  and  against  the  wu^t  of  th« 
evidence. 

McLENNAN,  P.  J.,  concurs  in  reanlt,  on  ttt 
ground  that  aa  matter  of  law  tiie  defendant  w&:> 
not  shown  guilty  of  any  negligence. 

DAIGNEAULT,  Respondeat  T.  ETUDSON' 
VALLEY  RY.  et  al..  Appellants.  (Supreme 
Court  Appellate  Division.  Third  Depanmen^ 
December  30,  1009.)  Action  by  WUfnd  Dsi^-^ 
ueault  against  the  Hudson  Yalley  Railway  an-i 
another. 

PER  CURIAM.  Judgment  and  order  re- 
versed, and  new  trial  granted,  yrith  coets  t? 
appellant  to  abide  event,  unless  the  ^inliC 
stipulates,  within  20  days,  that  the  verdi>: 
may  be  reduced  to  $1,000,  In  whidl  case  tL* 
judgment,  as  so  modified,  la  affirmed,  witiMt: 
coata. 

DAILY  V.  PRESS  PITB.  CO.  (two  eases. 
In  re  FAIBVIBW  ATB.  (Snpremo  Oonrt.  ±ir 
pellate  Division,  First  De^rtment.  DecemVer 

24,  1900.)  Actions  by  WUIiam  H.  Daily 
against  the  Press  Publlahtng  Company.  Il 
the  matter  of  Fairview  Avenue.  No  t^tinioB*. 
Motiona  granted,  with  $10  coats.    <^«a  fihrd 

D ARROW,  Appellant  v.  I^G,  Responden: 
(Supreme  Court  Appellate  Division,  Third  I>- 
partment  December  30,  1909.)  Action  tr 
Adelbnt  B.  Darrow  against  Qmrica  Lee^  Na 
opinion.  Judgment  and  order  nnanfmonsly  af- 
firmed, with  costs.  ' 

DAYTON,  Respondent  EILIXMAN.  Ap 
pellaut,  et  al.  (Supreme  Court,  AppeUate  I>i- 
vlaion,  Third  Department  December  90,  • 
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rtlon  by  Alice  M.  DajtoD  agaiust  Theodore 
ixman,  impleaded  with  others. 
PEUt  CURIAM.    InterlocntoiT  Jadgment  af- 
med,  with  costs. 

COCHRANE,  J.,  dissents. 

DBAN  T.  HORNBOSTDL  et  al.  (Supreme 
>art.  Appellate  Dlrislon,  Second  DeparbQeDt 
ecember  10.  1900.)  AcHon  hr  Wullam  M. 
can  against  Edward  Hombostd  and  another. 
PBR  CURIAM.  Order  afBrmed,  with  $10 
sts  and  disbursementH. 
HIB8CHBEBG,  P.  J.,  dissenta. 


OB  BRIOU,  Respondent,  t.  BUSCH,  Appel- 
nt.  (Supreme  Court,  Appellate  Division, 
irat  Department  January  14.  1910.)  Action 
F  Corrine  B.  De  Briou  against  Clarence  M. 
usoh.  W.  B.  Osborn,  for  appellant.  M.  Ro- 
>nblutb,  for  respondent.  No  opinion.  Order 
airmed,  with  |ll>  costs  and  disbursements, 
ith  leare  to  defendant  to  more  at  Special 
"erm  tac  additional  security.   Order  filed. 

DEB,  Respondent,  v.  NEW  TORE  CENT. 
:  H.  R.  R.  Co.,  Appellant.  (Supreme  Court, 
.ppellate  DlTiaion,  Fourth  Department.  Jan- 
ary  20,  1910.)  Action  by  Catherine  M.  Dee 
gainst  the  New  York  Central  &  Hudson  River 
tailroad  Company.  No  opinion.  Judgment 
nd  order  affirmed,  with  costs. 

DB  FORD,  Appellant,  v'  KINNB  ft  KINNB 
'O.,  Rwpondent.  (Supreme  Court,  Appellate 
>iviBioQ,  Fourth  Department  January  26, 
910.)  Action  by  Thomas  Ford  aeainat  the 
(inne  ft  Kinne  Company.  No  opinion.  Mo- 
ion  for  leave  to  appeal  to  Oonrt  of  Appeals  de- 
lied.  with  $10  costs.  

DE  FORD.  Appellant  v.  KINNE  ft  KINNE 
:;0.,  Respondent  (Supreme  Court,  Appellate 
[>iTlaion,  Fourth  Department  January  12, 
1910.)  Action  by  Thomas  De  Ford  against  the 
iCinne  &  Kinne  Company.  No  opinion.  Judg- 
nent  affirmed,  with  costs. 

In  re  DB  GROOT.  (Supreme  Court,  Appel- 
ate Division,  Second  Department  December 
to,  1008.)  In  the  matter  of  the  aratiication  of 
iVilliam  A.  De  Gniot  for  a  writ  of  mandamus, 

!tC. 

PER  CURIAM.  Order  of  the  Special  Term 
modified  in  the  following  particulars:  Ballot 
Exhibit  No.  20  is  a  void  ballot,  and  should  not 
lave  been  counted  for  James  McLaughlin.  Bal- 
lot Exhibit  No.  36  is  a  void  ballot  and  should 
Qot  have  been  counted  for  William  A.  De  Oroot 
Ballot  Exhibit  No.  29  is  a  void  ballot  end 
ihould  not  have  been  counted  for  James  F.  Mc- 
Uughlin.  Ballot  Exhibit  No.  42  is  a  void  bal- 
lot, and  should  not  have  been  counted  for  James 
F.  McLaughlin.  The  order^  in  so  far  as  it  is 
appealed  from,  as  so  modified,  should  be  af- 
firmed, without  costs  to  either  party,  and  a  re- 
count had  in  accordance  with  this  decision. 
See,  also,  IIG  N.  T.  Supp.  1128. 


DEITSCH  et  al.,  Respondents,  t.  MARTIN 
ft  BOWNE  CO.  et  al.,  Appellants.  (Supreme 

J20N.T.S.-71 


Court,  Appellate  Division,  First  Department 
December  24,  1909.)  Action  by  Charles  Deitsch 
and  another  against  Martin  &  Bowne  Com- 

{lany  and  another.  C.  H.  Studin,  for  appel- 
ants.  J.  J.  Levy,  for  respondents.  No  opin- 
ion. Judgment  affirmed,  with  costs,  with  leave 
to  defendant  to  withdraw  demurrer  and  to  an- 
swer on  payment  of  costs.    Order  filed. 


DELANT.  AnielUnt.  v.  CARPENTER,  Re- 
spondent, et  al.  (Supreme  Court,  Appellate 
Division,  Second  Department.  December  30, 
1909.)  Action  by  Willlflm  R.  Delany  against 
Anna  M.  Carpenter  and  Harry  N.  Bennett.  No 
opinion.  Judgment,  in  so  far  as  appealed  from, 
affirmed,  with  costs,  on  the  motion  of  Mr.  Jns- 
tice  Tompkins  at  Special  Term.  62  Misc.  Rep. 
416,  114  N.  Y.  Supp.  99a 

In  re  DEL  GBNOVESE'S  WILL.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
December  10,  1909.)  In  thfmatter  of  the  pro- 
bate of  the  last  will  and  testament  of  Virgillo 
Del  Genovese,  deceased.  No  opinion.  Decree 
(56  Misc.  Rep.  418.  107  N.  Y.  Supp.  108§  of 
the  Surrogate's  Court  of  Kings  County  affirm- 
ed, with  costs. 


DELL,  Respondent  v.  FLETCHER  et  al.. 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department.  December  10,  1909.) 
Action  by  Emerson  C.  Dell  aKsinst  Arthur  A. 
Fletcher  and  another.  No  opinion.  Judgment 
modified,  by  deducting  from  the  amount  award- 
ed to  the  plaintiff  $16.16.  as  of  the  date  of  the 
decision,  and,  as  so  modified,  affirmed,  without 
costs  of  this  appeal  to  either  party. 

DB3NNY.  Respondent,  v.  LAKE  ONTARIO 
&  BAY  OF  QUINTE  STEAMBOAT  CO..  Lim- 
ited, Appellant  (Supreme  Court.  Appellate 
Division,  Fourth  Department  December  8, 
1909.)  Action  by  George  J.  Denny,  as  ad- 
ministrator, etc.,  against  the  Lake  Ontario  ft 
Bay  of  Qninte  Steamboat  Company.  Limited. 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbursementa. 

DENSMORE,  Respondent  DENSMORE, 
Appellant  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  December  10,  1900.) 
Action  by  Alice  V.  Densmore  against  Darsa  J. 
Densmore.  C.  Gtgnoux.  for  appellant  M. 
Leon,  for  respondent  No  opinion.  Order  af- 
finned,  with  $10  costs  and  disbursements.  Or- 
der filed. 


DEVLIN,  Respondent  v.  BROOKLYN 
HEIGHTS  R.  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  First  Department 
December  24,  1909.)  Action  by  Joseph  Dev- 
lin agaiust  the  Brooklyn  Heights  Railroad  Com- 
pany.  D.'  A.  Marsh,  for  appellant  J.  M. 
Ward,  for  respondent. 

PER  CURIAM.    Judgment  and  order  affirm- 
ed, with  costs.  Order  filed. 
HOUGHTON  and  SCOTT.  JJ.,  dissent 

DIETERLEN,  Respondent  v.  NEW  YORK 
CENT.  &  H.  R.  B.  CO..  Appellant  (Supreme 
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Court,  Appellate  Division,  Second  I>emrtment. 
Januai?  21,  1910.)  Action  bj  Lena  Dieterlen, 
aa  administratrix,  etc.,  of  Henry  A.  Dieterlen, 
deceased,  against  tlie  New  Tork  Cential  ft  Hud- 
son River  Railroad  Company. 

PER  CURIAM.  Motion  for  leave  to  appeal 
to  tbe  Court  oC  Appeals  denied,  without  costs. 
Execution  stayed  lor  80  dam.  See*  also,  119 
N.  Y.  Supp.  1123. 

BURR,  J.,  not  voting. 


In  re  DI  QIOVANNA.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  Janu- 
ary 14,  1910.)  In  tiie  matter  of  the  applica- 
tion of  Calogera  Di  Giovanca  for  an  order  re- 
quiring Michael  O.  Rini,  an  attorney,  to  turn 
over  moneys,  etc.  No  opinion.  Orders  affirm- 
ed, with  |10  costs  and  disbursements. 

DI  RENSIS,  R^pondent,  v.  SISTI,  Appel- 
lent,  et  al.  (Sup»me  Court,  Appellate  Divi- 
sion, Fourth  Department.  December  8,  1909.) 
Action  by  Marco  Di  Rensts  against  Antonio 
SIsti,  impleaded  with  others.  No  opinion.  Or- 
der affirmed,  with  $10  coats  and  disbursementa. 


DOGGET.  Appellant,  t.  AMERICAN  TAX- 
AMETER  CAB  CO.  et  al..  Respondents.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. January  21,  1910.)  Action  by  Rich- 
nrd  C.  Dogget  against  the  American  Taxameter 
Cab  Company  and  others.  No  opinion.  Order 
affirmed,  with  $10  costs  and  dlsbarsemaita. 

DOHERTY,  Appellant,  v.  CATSKILL  CE- 
MENT CO.,  Respondent.  (Supreme  Court,  Ap- 
pellate Division,  Third  Department,  Decem- 
ber 30,  1909.)  Action  by  Patrick  H.  Doherty 
against  the  Catskill  Cement  Comj;>any.  No 
opinion.  Judgment  and  order  onanimously  af- 
firmed, with  costs. 

DOTY,  Appellant,  v.  NORTON,  Respondent. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment Decemtler  10,  1909.)  Action  by 
AVilliam  W.  Doty  aeainst  Washington  F.  Nor- 
ton. J.  H.  Buck,  for  a^ipellant.  H.  L.  Brant, 
for  respondent.  No  opmion.  Order  affirmed, 
with  $10  costs  and  disbursementB.  Order  filed. 
d"-.  also,  1S8  App.  Div.  106,  117  N.  Y.  Supp. 
793. 

DOTY,  Appellant,  v.  NORTON  et  al..  Re- 
spondents. (Supreme  Court,  Appellate  Divi- 
sioB,  First  Department.  'December  24.  1900.) 
Action  by  William  W.  Doty  against  Washing- 
ton F.  Norton  and  another,  Jerome  II.  Buck, 
for  appellant.  J.  H.  Wadsworth,  for  respond- 
ents. No  opinion.  Order  modified  as  stated  in 
order,  find,  as  modified,  affirmed,  with  $10 
costs  and  disbursements  to  respondent  Delaney 
against  plaintiff.   Order  Bled. 

DRAFFEN.  Respondent,  v.  WAIiKER,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
taiird  Department.  December  30,  1909.)  Ac- 
tion by  John  W.  Draffen  against  Joseph  Walk- 
er. No  opinion.  Judgment  and  order  tmaol- 
mously  affirmed,  with  coats. 


DRAPER,  Appellant,  t.  INTERBOROrGH 
RAPID  TRANSIT  CO.  et  al..  Respondents. 
(Supreme  Court,  Appellate  DItMoii.  Fim  De- 
partment December  24,  ISOd.)  Action  by 
Sarah  A.  Draper,  as  administratrix,  against  th* 
Interborou^  Rapid  Transit  GomMtny  and  an- 
other. R.  Foster,  for  appellant,  j.  H.  AdanLs. 
for  respondents.  No  opinion.  Order  affinned. 
with  $10  costs  and  disbursements.  Order  filed. 
See.  also.  124  App.  DIt.  851,  867,  lOB  N.  T. 
Supp.  686.  fiOl.   

DRAPER  V.  INTERBOROITOH  RAPID 
TRANSIT  CO.  et  al.  (Supreme  Court,  Appel- 
late Division,  First  Dnmrtment  January  2S. 
1910.)  Action  by  Sarah  A.  Draper,  as  admin- 
istratrix, against  the  Interfoorough  Rapid  Trass- 
it  Company  and  others.  No  t^nion.  HMioa 
granted. 

DUFFY  T.  SHIROBN  et  al.  (SuprecH 
Court,  Appellate  Division.  Second  Department. 
December  10^  1908:)  AcUon  tf  3%omas  F. 
Duffy  against  Thomas  F.  Shirden  and  otben. 
in  which  Emma  D-  Packard  ajppeala.  Xo  opin- 
ion. Order  affirmed,  with  $10  costs  and  da- 
bursements. 

DUFFY  T.  SHIRDEN  et  al.  (SupiVQ-; 
Court,  Appellate  Division,  Second  Departm»n' 
January  21,  1910.)  Action  by  Thomas  F.  Duf- 
fy against  Thomas  F.  Shirden  and  others.  >'■> 
opinion.  Motion  for  leave  to  appeal  to  the 
Court  of  Appeals  denied,  without  costs. 

EDWARDS,  Respondent  v.  NEW  JERi^HT 
&  H.  R.  RY.  A  FERRY  CO.,  Apneilant 
premc  Court,  Appellate  Division,  I-Mrat  Dopar- 
ment  January  21,  1910.)  Action  by  Dean  T. 
Edwards  against  the  New  .Tersey  A  Uari^:' 
River  Railway  ft  Ferry  Company.  C.  E. 
Thomall,  for  appellant.  B.  I*.  Rich,  for  ^- 
spondent.  No  opinion.  Order  reversed  on  Phil- 
lips V.  Tietjen,  108  App.  Div.  9,  95  N.  Y.  Sun 
4G9.  and  case  restored  to  calendar  for  trial. 
Order  filed. 

EDWARD  THOMPSON  CO.,  Respondent  t. 
BOUDIN.  Appellant.  (Supreme  Coart,  Appe:- 
late  DIvmon,  Second  Department.  Januai? 
21,  ISIO.)  Action  by  tbe  Edward  11tomp»PS 
Company  against  Louis  B.  Boadin.  No  oinn- 
ion.  Motion  denied,  with  $10  costs.  See.  al»n. 
120  N.  Y.  Supp.  178. 


EITTNGON,  Appellant,  v.  GOLJ>SMlTH, 
Respondent  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  December  24,  1909.^ 
Action  by  May  Eitingon  against  Teresa  Gold- 
smith. R.  Wolf,  for  appillut  J.  Frankecr 
neimer,  for  respondent 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs.   Order  filed. 

SCOTT,  J.,  dissents. 

In  re  BLLWANOER'S  WILI*  PLUMB  r. 
BACON.  (Supreme  C-ourt,  Appellate  Divlsicn. 
Fourth  Department  December  10.  1909.)  It 
the  matter  of  tbe  probate  of  the  will  of  Ge-^rj- 


Digitized  by  Google 


UBUORANDUU  DECISIONS. 


1123 


'^^S^T,  deceased.  Proceeding  by  William 
^mb,  special  guardian,  agalnat  Henry  Sel- 
Bacon.    No  opinion.    Decree  (114  N.  T. 

P-    T27)  affinnea,  with  costs  and  disburse- 

ts.      See,  also,  132  App.  DW.  MS.  117  N. 

5ur»p.  1183.   

^<^1JER,  Respondent,  v.  INTBRNATION- 
ll-Y.  CO.,  Appellant  ^upreme  Court.  Ap- 
ate  Division,  Fourth  Department.  Jana- 
^  26,  1910.)  Action  by  Charles  Engier 
iQst  the  latematioQal  Railway  Company. 
ER.  CURIAM.  Tt  appearing  that  the  jus- 
3  Qualified  to  sit  in  tois  appeal  are  egually 
ided  and  nnable  to  render  a  decision  here- 
said  appeal  is  ordered  transferred  to  the  Ap- 
late  Division  of  the  Third  Judicial  Depart- 
Qt,  to  be  there  heard  and  determined,  pnisu- 
to  section  2S1  of  tlie  Code  of  GlTil  Froce- 
re. 

IPItING,  J.,  not  sitUng, 

5XII.IGHT,  Respondent,  T.  MURTHA  ft 
:HAI0HL  CO..  Appellant.  (Supreme  Court, 
•pellate  Division,  First  Department.  Decem- 
r  24,  1909.)  Action  by  James  Enrigfat,  an 
'ant,  against  the  Murttta  &  Scbmohl  Com- 
ny.  F.  Barker,  for  appellant.  P.  Jones,  for 
spondent.  No  opinion.  Jodtrment  and  oi^ 
r  affirmed,  with  coats.   Order  filed. 


ERIE  R.  CO.,  Appellant,  v.  WILLIAMS,  La- 
ir Com'r,  Respondent  (Supreme  Court,  Ap- 
llate  Division,  Third  Department  December 
>.  1900.)  Action  by  the  Erie  Railroad  Com- 
iny  against  John  WilHnms,  as  Commissioner 
Labor  of  the  State  of  New  Yorlt. 
FEB  CDBIAlf.  Jodgment  affirmed,  with 
>sts. 

KELLOGG  and  SEWELL,  JJ.,  dissent. 

PALTINOW  et  al..  Respondents,  v.  COP- 
AND-RATMOND  CO.,  Appellant  (Supreme 
Oiirt,  Appellate  Division,  Second  Department 
annary  14,  1010.)  Action  by  Frank  Faltinow 
nd  George  H.  Miller,  copartners,  etc.,  a^inst 
tie  Copland-Raymond  Company.  No  opinion, 
udgment  of  the  Muuidpal  Court  affirmed,  with 
oats. 

FARNHAM  v.  LE  BQUT  &  CO.  (Supreme 
;ourt.  Appellate  DivisioQ,  Third  Department, 
fanuary  7,  1910J  Action  by  George  A.  Fam- 
lam  against  La  Bolt  &  Co. 

TER  CURIAM.  Decision  (138  App.  Div. 
>20,  117  N.  T.  Supp.  730)  amended,  bo  as  to 
idd  thereto,  nanc  pro  tunc  as  o£  the  time  when 
.he  decision  was  banded  down,  "with  leave  to 
:he  plaintiff  to  withdraw  demurrer  upon  pay- 
nent  of  the  coati  In  this  court  and  the  court  be- 


FIESEL  T.  WHITE  SEWING  MACH.  CO. 
[Supreme  Ourt,  Appellate  Division,  First  De- 
partment December  10,  190B.)  Action  by 
John  Fiesel  against  the  white  Sewing  Machine 
Company.  No  opinion.  Motion  granted.  Or- 
der filed.  See,  al«>.  134  App.  Div.  858,  119 
N.  Y.  Supp.  67. 


FIGHT,  Respondent,  t.  NEW  TORE  CENT. 
&  H.  R.  R.  CO.,  Appellant.  (Supreme  C^rC, 
Appellate  Division,  Fourth  Department  Jan- 
nhrv  19,  1910.)  Action  by  William  A  Fight 
against  the  New  York  Central  &  Hudson  River 
Railroad  Company.  No  opiidon.  Judgment  »£• 
finned,  witb  costs. 

FIRST  NAT.  BANK  OF  SING  SING,  Re- 
spondoit,  V.  LAREIN,  Appellant  et  al.  (Su- 
preme  Court,  Appellate  Division,  Second  De- 
rartment  January  21,  1910.)  Action  by  the 
First  National  Bans  of  Sing  Sing  against  Fran- 
cis Larkin.  as  administrator  de  bonis  non  of 
Francis  Lericin,  deceased,  impleaded  witb  an- 
other. No  opinion.  Judgment  affirmed,  with 
costs.  See.  also,  124  Am.  Div.  928,  109  N.  Y. 
Supp.  1130. 


FISCHEU  ^pellant  t.  FISCHEL  et  al., 
Reepondenta.  -(Supreme  Court,  Appellate  Divi- 
sion, First  Department  January  1910.) 
Action  by  Jacob  E^schel  against  Harir  Fischet 
and  others.  A.  B.  Parker,  for  appellant.  J. 
A.  Seldman,  for  respondents.  No  opinion. 
Judgment  affirmed,  with  costs.  Order  filed. 
See,  also,  123  App.  Div.  02G,  108  N.  Y.  Supp. 
1132. 

FISCHBL  Respondent  "v.  LESE,  Appellant, 
et  al.  (Supreme  Court,  Appellate  Division, 
First  Department  December  24,  1909.)  Ac- 
tion by  Harry  Fischel  against  Louis  Lese,  im- 
pleaded with  others.  J.  D.  Onnolly,  for  ap- 
pellant J.  A.  Seidman,  for  respondent  No 
opinion.  Judgment  affirmed,  with  costs.  Or- 
der filed. 

PITZGEHALD,  Appellant,  T.  UNION 
LAUNDRY  CO.,  RespoiidcnL  (Supreme  Court, 
Appellate  Division,  Tnlrd  Department.  Decem- 
ber 30,  1909.)  Action  by  Edward  Fitzijerald. 
an  infant,  by  Miranda  Markbam,  his  guardian 
ad  litem,  against  the  Union  Laundry  Company. 
No  opinion.  Judgment  unanimouBly  affirmed, 
with  COStH. 

In  re  FLOWER.  (Supreme  Court,  Appel- 
late Division,  First  Department  December  24, 
1909.)  In  the  matter  of  Jewell  Flower.  No 
opinion.    Reference  ordered.    Settle  order  on 

notice. 


FLYNN  V.  NEW  YORK  TAXICAB  CO. 
(Supreme  Court,  Appellate  Division,  FirBt  De- 
portment December  24,  1909.)  Action  by 
Anna  A.  Flynn  aRsinst  the  New  York  Taxicab 
Company.  No  opinion.  Motion  denied.  Settle 
order  on  notice.   See,  also,  119  N.  Y.  Supp.  1125. 

FOOTE,  Appellant  v.  READ  et  al..  Respond- 
ents, (Supreme  Cwurt,  Appellate  Division, 
First  Department  January  28.  1910.)  Action 
by  Elizur  V.  Foote,  as  executor,  aniinst  Wil- 
liam C.  Read  and  others.  R.  E.  Dwight,  for 
appellant.    C.  Haldane,  for  respondents. 

PER  CURIAM.  Order  affirmed,  with  flO 
costs  and  disbursements.    Order  filed. 

SCOTT,  J.,  dissents. 
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FOX,  B«spondakt  t.  COX,  Appellant,  et  al. 

gtupreme  Court,  Appellate  Divisioo,  Second 
epartment  Januaiy  21,  1910.)  Action 
John  J.  Fox  against  Frederick  H.  Cox,  im- 
pleaded with  others.  No  opinion.  Judgment 
of  the  County  Gonrt  of  Qneena  County  affirm- 
ed, with  costs. 

FOX,  Respondent,  t,  NIAGARA  OTPSUM 
CO.,  Appellant.  (Supreme  Court,  Appellate  Di- 
vision, Fourth  D^wrtment  Januatv  12,  1910.) 
Action  by  Cbaries  Fox  axainst  tne  Niagara 
Gypsum  Company.  No  opinion.  Judgment  and 
oner  afflrmed,  with  costs. 


FRANK  et  al.  t,  BERNARD.  (Supreme 
Court,  Appellate  Division.  First  Department. 
January  28.  1910.)  Action  by  I^eo  Frank  and 
others  against  Wllliflm  Bernard.  No  opinion. 
Motion  denied.  Settle  order  on  notice.  See, 
also,  119  N.  Y.  Supp.  1125. 


FRAZBR,  Respondent,  v.  MARTIN.  Appel- 
lant. (Supreme  Court,  Appelhite  Division,  Sec- 
ond Department.  January  21,  1910.)  Action 
by  Edward  A.  Frazer  against  James  E.  Mar- 
tin. 

PER  CURIAM.  Judgment  and  order  of  the 
County  Court  of  Dutchess  County  reversed,  and 
new  trial  ordered,  costs  to  abide  the  event,  up- 
on the  ground  that  the  court  erred  in  permit- 
ting the  plaintiff  to  testify  as  to  the  number  of 
days  that  his  teams  and  men  worked  for  the 
defendant,  without  laying  the  foundation  for 
Buch  proof  by  showing  that  the  reports  made 
to  the  plaintin  by  his  employes  as  to  the  peri- 
ods of  work  were  correct. 


FRIEDMAN  et  al.  v.  LEVI  et  al.  (Supreme 
Court,  Appellate  Division,  First  Department 
January  28,  1910.)  Action  by  Isaac  Friedman 
and  others  against  Albert  A.  Levi  and  others. 
No  opinion.  Motion  to  dismiss  appeal  granted, 
with  $10  costs.   Order  filed. 

FUNGER.  Respondent,  v.  BROOKLYN 
BOTTLE  STOPPER  CO.,  Appellant.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment December  24,  1909.)  Action  by  Robert 
A.  Fnnger  against  the  Brooklyn  Bottle  Stopper 
Company.  L.  H.  Doorly,  for  appellant  C.  B. 
McIrfiugDlIn,  for  respondent.  No  opinion.  Or- 
der affirmed,  with  $10  costs  and  disbursements. 
Order  filed.  See,  also^  132  App.  DIt.  837.  117 
N.  Y.  Supp.  799.   

FUNSOOSTEN  v.  SUMMIT  FOUNDRY 
CO.  (Supreme  Court,  Appellate  Division, 
Fourth  Department.  January  12,  1910.)  Ac- 
tion by  Hammond  Funsoosten  against  the  Sum- 
mit Foundry  Company.  No  opinion.  Defend- 
ant's exceptions  overruled,  motion  for  new  trial 
denied,  with  costs,  and  judgment  directed  for 
the  plaintiff  upon  the  Terdict,  with  costs.  See, 
also,  115  App.  Div.  894.  100  N.  T.  Supp.  1117. 


GADSLOUSKIE,  Respondent,  v.  WEST 
VIRGINIA  PULP  &  PAPER  CO.,  Appellant 
(Supreme  Court,  Appellate  Division,  Tlurd  De- 
partment December  30, 1909.)  Action  by  Wil- 


liam Gadslouskle  agalDSt  the  Weat  VIrgiDii 
Pulp  it  Paper  Company. 

PER  CURIAM.  Judgment  and  order  i!- 
firmed,  with  costs. 

SMITH,  P.  J.,  and  COCHRANE,  J.,  diasni 

GAHAN,  Respondent  v.  WESTCHESTEi: 
ELECTRIC  B.  CO.,  Appellant  (Suprea' 
Court,  Appellate  Division,  Second  Depftrtmeci 
December  SO.  1909.)  Action  by  Man^  F.  Gabiii: 
against  the  Westchester  Electric  Rsilroad  Oat 
pany. 

PER  CURIAM.  Judgment  and  order  revfr< 
ed,  and  new  trial  granted,  costs  to  abide  t^- 
event,  because  of  error  in  receiving  evidence  c' 
injury  to  head  and  to  stomach. 

HIRSCHBERG,  P.  J.,  and  RICH,  dis^ 
sent 

GARVEY.  Respondent,  v.  OLDBURT  ELKC- 
TRO-CHEMICAL  CO.,  Appellant.  (Soprow 
Court,  Appellate  Division,  Fourth  Departmeai 
January  12,  1910.)  Action  by  Edward  Garrej 
against  the  Oldbuiy  Electro-Chemical  Con:- 
pany. 

PER  CURIAM.  Judgment  and  order  reren 
ed,  and  new  trial  ordered,  with  costs  to  appel- 
lant to  abide  event  Held,  that  the  7,000  cnvf 
delivered  to  defendant  by  plaintiff  betweet 
March  2  and  June  21.  1890,  were  so  deliveivj 
to  and  received  by  defendant  nnder  an  agree- 
ment that  defendant  should  pay  plaintitf  theri^ 
for  at  the  rate  of  SS3  per  thousand,  and  plain- 
tiff has  been  paid  the  full  pnrdiase  price  therv- 
of;  also  that  the  verdict  so  far  as  It  albwf 
damages  for  the  additional  price  claimed  as  to 
other  cans  furnished  defendant  by  plaintiff,  i* 
contrary  to  and  against  the  weight  of  the  eri 
dence.  See,  also,  118  App.  Div.  918,  103  N 
Y.  Supp.  1126;  132  App.  Div.  M6.  117  \.  V 
Supp.  1135;  182- App.  Dir.  949,  118  N.  T. 
Supp.  1107. 

SPRING,  J.,  TOtes  for  modification  by  rediK- 
Ing  the  verdict  in  the  amount  allowed  for  xhr 
T.OOO  cans  referred  to,  and  for  aJSnnance  of 
the  judgment  as  modified,  togettier  with  the 

order. 

KRUSE,  J.,  votes  for  affirmance  of  the  jndr 

ment  and  order. 

GAVIN  v.  NEW  YCHIK  CONTRACTTN*: 
CO.  (Supreme  Court,  Appellate  DlrisIoD.  Elfst 
Department.  December  10,  1909.)  Action  b; 
Thomas  Gavin  against  the  New  York  Coniiac;- 
ing  Company.  No  opinion.  Motion  dmicd. 
with  |10  costs.  Order  filed.  See,  tlao^  119  N 
Y,  Supp.  1126.   

In  re  GERMAN  LEGAL  AID  ASS'N.  tSo 
preme  Court,  Appellate  DIvidon,  Becood  De- 
partment. December  80,  1909.)  In  the  matter 
of  the  application,  pursuant  to  chapter  4^ 
the  Laws  of  1909,  of  the  German  Leg^I  Ai-: 
Association,  a  corporation  orgaoized  under  the 
provisions  of  the  membership  corporation  la«> 
etc.  No  opinion.  AppIicaUon  denied,  on  tbf 
authority  of  In  re  Go-operatiTe  Law  CfNupaar. 
decided  herewith.  See,  also,  118  X.  T.  Sap^ 
1103* 
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r  V-  CIT^  &  COUNTY  COXTRACT 
Supreme  Coart,  Appellate  DlTisIon,  First 
ciK'iit-  Janaary  14,  1910.)  ActloD  by 
Oest  asftinst  the  Gitr  &  Coanty  Con- 
^ompany.  No  opioion.  Motltm  dvUed, 
lO  costa.  Settle  order  on  ootice. 


e  OBYER.  (Supreme  Court,  Appellate 
m.  Second  Department.  DecemiMT  30, 
In  the  matter  of  the  jodicial  settlement 
account  of  CSiarles  T.  Geyer,  a«  execut- 
l  trustee,  etc.,  of  Allen  Alexander,  de- 
1. 

t   CURIAM.    The  order  of  the  Surro- 
Coiirt  of  Kings  County  should  be  modi- 
o  as  to  reduce  the  amount  represented  by 
and   mortgages  to  $12,000,  instead  of 
K>,  and,  as  bo  modified,  affirmed,  -without 
Kettle  order  before  Mr.  Jnatlce  JE^NKS. 
ilao,  62  Miae.  Bep.  44S,  116  N.  Y.  Snpp. 


VMBALYO,  Respondent,  r.  BRUKL,  Ap- 
it.  (Supreme  Goort,  Appellate  Division, 
id  Department.  January  21,  1910.)  Ac- 
by  Santo  GiambalToagainst  William  Bruel. 
>pinioii.  Motion  for  reargnment  denied, 
coats.  For  former  decisloD,  see  118  N.  Y. 
1108. 


BBS,  Respondent,  t.  LESLIE,  Appellant, 
■reme  Court,  Appellate  Division,  Fourth  De- 
ment. December  8,  1909.)  Action  by  John 
Gibbs  aoainst  Catherine  B.  Leslie.  Mo 
ion.    Jadgm^t  afflrmed,  with  costs. 


[BSON,  Respondent,  v.  CITY  OP  EL- 
HA,  Aivellant.  (Supreme  Court,  Appellate 
iRioD,  rniird  Department  December  80, 
).)  Action  by  Hannah  P.  Gibson  against 
City  of  Elmira.  No  opinion.  Judgment 
nimonsly  afflrmed,  with  costa. 

1  re  GIBSON'S  WILL.  (Supreme  Court, 
;>ellate  Divisioo,  Third  DepartmenL  Jan- 
y  1^  1910l)  In  the  matter  of  prorlng  the 
t  vrill  and  testament  of  Martha  Gibson,  de* 

•ER  CTTHIAM.  Decree  afflrmed,  with  costs, 
f.  also.  128  App.  Div.  769,  113  N.  Y.  Supp. 
};  130  App.  Div.  893,  114  N.  Y.  Sapp.  11^ 
lOUGHTON,  J.,  not  voting. 

3ILMABTIN,  Respondent,  t.  BUCHANAN 
al.  Appellauta.  (Supreme  Court,  Appellate 
ivisioQ,  Second  Department.  January  21. 
10.)  Action  by  George  E.  Gilmartin  against 
idrew  B.  Bacnanan  and  another.  No  typin- 
a.  Motion  for  reargnment  denied,  with  costs, 
or  former  decision,  see  119  N.  Y.  Supp.  489. 


GOIoDSTEIN  et  al.  v.  SALEE  et  al.  (Su- 
reme  Court,  Appellate  Term.  December  29, 
W.)  Appeal  from  Municipal  Court.  Borough 
t  Manhattan,  Second  District.  Action  by  Har- 
la  Goldfltehi  and  and  another  against  Max 
Alee  and  others.  From  a  Mnnlcipal  Court 
ud^nt  tut  plaintiffs,  defendants  appeal.  Af- 


firmed.  Harry  Cook,  for  appellants.  Charles 
8.  Rosenberg,  for  respondents. 
P£R  CURIAM.    Judgment  affirmed,  with 

costs. 

LEHMAN.  J.  (dissenting).  The  plaintiffs 
herein  were  employed  by  the  defendants  to 
press  garments  at  a  contract  price  of  30  cents 
per  garment.  They  deposited  with  the  de- 
fendants $150  as  security  "that  they  will  be 
responsible  for  all  their  help's  salary  and  for  al) 
damages  made  by  than  or  their  help."  Tb^ 
worked  from  Janaary  24  to  February  25. 
1909,  and  were  then  discharged  by  the  defend- 
ants. They  have  brought  an  action,  claiming 
I  unearned  profits  as  damages  for  the  wrongful  dis- 
■  charge,  and  also  |20  for  work  performed  and 
S150  for  the  return  of  their  deposit.  The  jury 
found  a  Terdict  in  their  favor  for  |17<^  the  bal- 
ance unpaid  on  the  work  performed  and  the 
amount  of  the  deposit  The  appeal  raises  only 
the  question  whether  this  verdict  was  against 
!  the  weight  of  evidence.  I  am  extremely  averse 
to  Betting  aside  a  verdict  of  a  jury  on  such 
grounds.  I  believe  that  the  verdict  of  a  jury 
settles  all  questions  of  fact,  uoless  the  appel- 
late tribunal  is  convioced  that  reasonable  men 
could  not  axree  upon  such  a  verdict  after  s 
careful  consideration  and  analysis  of  the  evi- 
dence. These  cases  are  rare,  bat  In  my  opinion 
this  case  presents  such  a  rituation.  At  the 
trial  the  plaintiff  Goldstein  testified  that  he 
and  his  employes  began  to  work  on  January 
24th;  that  he  was  not  paid  for  that  week 
ending  January  29th  until  February  4th,  when 
be  received  $266.60:  that  on  February  11th  he 
received  about  $213.29  for  thf  week  ending 
February  4th:  that  he  received  $228.14  on 
FebruaiT  18th  for  the  week  ending  February 
11th;  that  he  received  $177.55  on  February 
25th  for  the  week  ending  February  18th;  that 
he  was  not  paid  for  the  week  ending  Fehruary 
2Stb,  although  he  had  pressed  584  garments, 
entitling  him  to  $174;  but  that  he  told  the  de- 
fendants that  they  should  pay  all  the  hands  on 
his  account,  and  the  defendants  paid  $154  to 
the  workmen,  leaving  $20  still  due  for  work 
performed.  This  was  the  plaintiffs'  direct  tes- 
timony, and  established  a  prima  facie  case  la 
their  favor.  On  cross-examination,  however, 
he  testified  that  he  could  not  say  exactly  bow 
many  garments  he  pressed  in  the  first  week  but 
the  number  was  about  700;  that  he  could  re- 
fresh his  memory  only  from  a  memorandum 
made  up  from  the  books  which  he  had  given  his 
attorney.  His  attorney  then  produced  two 
small  books,  which  the  defendants'  attorney 
had  marked  In  evidence  as  Defendants'  Exhil>- 
its  1  and  2.  The  serious  question  is  whether 
these  books  contain  a  true  and  correct  account 
of  the  transactions  between  the  plaintiffs  and 
the  defendants.  If  they  do,  then  it  appears 
that  the  payments  entered  therein  and  the 
$154  paid  out  on  the  plaintifb*  account  and  at 
their  request  are  more  than  the  amount  to  which 
the  plaiutifEs  would  be  entitled  for  work  done  and 
for  the  deposit.  That  they  are  correct  seems  to 
me  obvious.  The  payments  therein  entered  are 
in  exact  accordance  with  the  plaintiffs'  own 
testimony,  and  there  is  therefore  no  dispute  ss 
to  them.    The  amount  of  work  performed  is 
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not  exactly  In  accortiance  witb  the  plaintiff 
(Joldsteln's  testimooy  on  direct;  but,  aa  polnt- 
td  out  above,  this  testimony  iB  based  upon  a 
tnemorandum  made  from  these  books.  More- 
over,  on  cross-examination  the  plaintiff  was 
asked:  "Is  it  not  a  fact  that  the  first  week  you 
received  no  coats  at  all  for  which  you  received 
30  cents,  but  that  you  finished  off  317  coats  at 
18  cents  a  coat?'*  WhereiipMi  his  counsel  ob- 
jected: "The  book  Is  In  evidence,  and  it  speaks 
for  itself.*'  The  plaintiff  Tunick's  testimony 
is  conclusive  upon  this  point.  >  On  his  direct 
testimony  he  stated  that  he  did  no  work  for  the 
defendants  which  is  not  entered  io  the  books. 
These  books  show  that  the  plaintiffs  perform- 
ed work  prior  to  February  4th  amounting  to 
¥266.30,  and  that  they  received  in  payment  of 
that  work  $266.60  on  Febroary  4th,  and  that 
at  the  end  of  each  succeeding  week  they  were 
paid  for  all  the  work  of  that  week,  and  that 
they  were  fully  paid  on  February  2.5th  for  all 
work  done.  Defendant  and  his  bookkeeper  tes- 
tified that  they  were  told  thereafter  to  pay  the 
workmen  out  of  the  deposit,  and  they  paid 
$154  as  wages,  or  more  than  the  amount  of  the 
deposit.  Goldstein  has  already^  testified  that  he 
directed  them  to  pay  $154  to  his  workmen,  and, 
while  Timick  denied  this,  he  acknowledged  in 
answer  to  the  conrt's  question  that  he  had  au- 
thorised the  payment  of  a  number  of  the 
checks  which  the  defendants  produced  to  show 
this  payment.  Under  these  circumstances,  it  la 
obvious  that  the  jury's  verdict  in  favor  of  the 
plsintiffs  for  $170  cannot  be  sustained.  The 
judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  appeliattts  to  abide  the 
event. 

GOODMAN.  Respondent,  y.  CASEY,  Appel- 
Isnt.  (Supreme  Court,  Appellant  Division,  Sec- 
ond Department.  December  10,  1909.)  Action 
by  Aaron  M.  Goodman  against  Thomas  G. 
Cssey  (appeal  No.  1). 

PER  CURIAM.  Order  modified,  by  reducing 
the  amount  of  bail  to  the  sum  of  $2,500,  and, 
as  so  modified,  nffirmcd,  without  coste. 

HIRSCHBERG,  P.  J.,  votes  to  dismiss  the 
appeal,  on  the  ground  that  the  order  appealed 
from  does  not  appear  In  the  record. 

GOODYEAR  RAINCOAT  CO.,  Respondent, 
V.  KRIGER  et  al..  Appellants.  (Supreme 
Court,  Appellate  Division,  First  Department. 
December  17,  1900.)  Action  by  the*  Goodyear 
Raincoat  Company  against  Albert  Kriger  and 
another.  J.  Sapinsky,  for  appellants.  F.  Wall- 
ing, for  respondent  No  opinion.  Order  modi- 
fied, by  striking  therefrom  provision  No.  4,  and, 
as  modified,  affirmed,  withont  costs.  Setae  or- 
der on  notice. 


GORE,  Appellant,  v.  NEW  YORK  CENT.  & 
n.  R.  R.  CO..  Respondent.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  De- 
cember 10,  1000.)  Action  by  Ben  O.  Gore 
iiRHinat  the  New  York  Central  &  Hudson  River 
Railroad  Company. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

SPRING  and  KRU8B,  JJ^  dissent 


In  re  GRADE  DAMAGE  COMMISSTONER. 
(Supreme  Conrt  Appellate  Division,  First  De- 
partment December  10,  1909.)  In  the  msner 
of  the  Grade  Damage  Commissioner.  Wi:' 
this  case  has  been  consolidated  in  this  c<>iir( 
cases  bearing  titles  as  follows:  In  re  Oaii< 
In  re  Gray;  In  re  Astor;  In  re  DeVinne:  It 
re  Morrison;  In  re  Geisler;  In  re  GainsVurr. 
No  opinions.  Motions  for  extension  granted. 
Settle  orders  on  notice. 

GRAHAM,  Respondent~v.  REIS.  Appellar:. 
(Supreme  Court  Appellate  Division,  Fir^  It^ 
partment  December  24,  1909.)  Action  by  Sr 
drew  J.  Graham  against  Moses  Reis.  D.  i 
Robinson,  for  appellant  H.  B.  Corey,  for  r- 
spondent  No  opinion.  Jadgment  and  order  sf- 
firmed,  with  costs.  Order  filed.  Se^  also.  1^ 
App.  Div.  312,  106  N.  Y.  Snpp.  645. 

GREEN,  Respondent  t.  NEW  YORK  CENT. 
&  H.  R.  R.  CO..  Appellant  (Supreme  Coort. 
Appellate  Division,  Fourth  Department  Jas- 
uary  12,  1910.)  Action  by  Arthur  Grm 
against  the  New  York  Central  &  Hudson  Riv- 
er Railroad  Company.  No  opinion.  Jndgmf!'. 
and  order  afilrmed,  with  costs.  See,  also,  11- 
App.  Div.  903,  97  N.  Y.  Supp.  113& 

GREENE,  Respondent      DICKINSON.  Ar^ 

Kllant.  (Supreme  Court,  Appellate  Divisi'i-: 
rst  Department  December  24.  1909.) 
tion  by  Eatelle  Greene  against  Orville  A.  Divk 
inson.  A.  K.  Wing,  for  appellant  S.  P.  C£- 
hill,  for  respondent  No  opinion.  Determma- 
tlon  affirmed,  with  ooata.   Order  filed. 

In  re  GRIFFIN.  (Supreme  Court,  AppeiUv 
Division.  Second  Department  December  I-'- 
1900.)  In  the  matter  of  the  appIicati<Hi  r- 
Frederick  Wood  Griffin  for  admission  to  (tt 
bar.  No  opinion.  Application  granted,  and  o^ 
der  signed. 


GRIFFITHS  et  al..  Respondents,  t.  BOESE 
Appellant  (Supreme  Court,  Appellate  T*iy:- 
eion.  First  Department  January  21.  101>'^ 
Action  by  Benjamin  F.  Griffiths  and  anotb^ 
against  Quincy  W.  Boese.  H.  De  P.  Baldw  s 
for  appellant   E.  W.  Hatch,  for  respondent?^ 

PER  CURIAM.  Judgment  and  order  aflttro- 
ed,  with  costs.   Order  filed. 

CLARKE,  J.,  dbsenta. 

GRIFFITHS  et  aL,  Respondents,  t.  BOESF 
Appellant     (Supreme  Court,  Appellate  l> 
sion.  First  Department    Janua^  21,  1!^I' 
Actloa  by  Benjamin  F.  Griffiths  and  ano:.-: 
against  Quincy  W.  Boese.   H.  De  F.  Baldwj 
for  appellsnt   E.  W.  Hateh,  for  tespondrat!- 

PER  CURIAM.    Order  affirmed,  with 
costs  and  disbnrsenoita.    Order  filed. 

INGRAHAU,  P.  J,,  and  Cl-ARKE.  J.,  ia- 
sent   

GROSSMAN  BROS.  &  BOSEXBArM  < 
ATLAS  CONST.  CO.  (Supreme  Court,  Apf* 
late  Division,  First  Department.  January  :i 
1910.)  Action  by  Grossman  Bros.  &  Rro-c- 
banm  against  the  Atlas  Conatroction  Compa:5- 
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With  this  ease  has  be«n  consolidated  In  this 
court  cases  bearing  titles  as  follows:  De  Graff 
&  Palmer  v.  Majer  h.  Mayper  et  al. ;  Joseph 
Simon,  an  Infant,  t.  Henry  I*  Preston;  An- 
lis-s  E.  Heerman  v.  Caroline  L.  C.  Payne;  Ira 
Mowery  t.  Charles  F.  Pierre  et  al.;  Diedrich 
Blendermann  v.  Emma  M.  Wray;  Marcel 
PriDeveau  v.  Reno  R.  Billington;  John  A.  Mor- 
ris V.  Wm.  H.  WooWerton,  as  President: '  Abram 
V.  Smith  V.  Herring-Hall-Manrin  Safe  Co. ; 
Snmiiel  M.  Hodkinson  v.  Ann  Brrett  et  al.; 
Trust  Co.  of  America  v.  Henry  Conklin.  No 
ouioions.  Motions  to  appeal  from  Appellate 
Term  denied,  with  $10  costs.  Orders  signed. 
Spp.  also.  115  N.  Y.  Sapp.  204;  «2  Miac.  Kep. 
rm.  IIB  N.  Y.  Supp.  1081:  lift  N.  Y.  Supp. 
ItU;  65  Misc.  R«».  1,  119  N.  Y.  Supp.  867;  0.^ 
Misc.  Rep.  185,  ifo  >f.  Y.  Sopp.  667;  119  N.  Y. 
Supp.  1128. 

GUSSAROFF.  Respondrat,  t.  COHEN.  A^ 
ppllant.  et  aL  (Snpreme  Conrt,  Appellee  Divi- 
sion, FInt  Departmeot.  January  14,  1910.) 
Action  by  Ellas  Gusearoff  against  Ben  Cohen, 
impleaded  with  others.  A.  Rosenthal,  for  ap- 
pellant. O.  A.  Honston,  for  respondent  no 
opinion.  Order  afflrmed.  with  flO  coats  and 
disbnTMinents.   Order  filed. 


ITAI,IX)CK,  Respondent.  T.  NEW  YORK 
r-RNT.  ft  H.  R.  R.  CO.,  Appellant.  (Supreme 
Tonrt,  Appellate  Division,  Fourth  Department 
Janiinry  12,  1910.)  Action  by  John  K  Hflilock 
ni.'niiist  the  New  York  Central  &  Hudson  River 
Rnilroad  Company. 

PGR  CURIAM.  Jtidgmeat  and  order  afflrm- 
h],  with  costs. 

ROBROX,  J.,  dissents. 


HAMELL,  Appellant,  v.  SPOTTSWOOD, 
Respondent  (Supreme  Court,  Appellate  Divi- 
sion. Third  Department  December  30,  1909.) 
Action  by  Henry  W.  Hamell  against  George 
^^potrswood.  No  opinion.  Judgment  and  order 
iinnnimously  affirmed,  with  costs.  See,  also, 
13.1  App.  Dlv.  937,  118  N.  Y.  Supp.  1144. 

HAMII/rON  T.  HAMILTON  et  al.  fSu- 
pn>mf  Crtiirt.  ApOftlnt-"  'nivision.  First  Donirt- 
meot.  January  28.  1910.)  Action  by  Schuy- 
ler Hamilton  againflt  William  P.  Hamilton,  Im- 
pleaded with  others.  No  opinion.  Motion  gran^ 
ed.  Qa«ati<MM  certified.  Order  filed. 


In  re  HAMMOND.  (Supreme  Court,  Appel- 
late Division,  First  Department.  January  28, 
lf>10.)  In  the  matter  of  Bridget  Hammond,  etc. 
No  opinion.  Motion  denledt  with  $10  coats, 
tattle  order  ea  notica. 

HARRIS.  Appellant,  v.  LEHIOH  VALLEY 
R.  CO.,  Respondent  (Supreme  Court,  Appel- 
late Division,  Fourth  Department  I>ecember 
&  1000.)  Action  by  Carrie  Harris,  as  admlnla* 
tratrix,  etc.,  acainit  the  Leblgh  Valley  Railroad 
Compan7. 

PER   CURIAH.    Judgment  affirmed,  with 

costs. 

WILJ'IAMS  and  KRUSE,  JJ.,  dissent 


HARRISON.  Appellant  ULRICHS,  Re- 
n)ondent.  (Supreme  Court,  Appellate  Division, 
Third  Department  December  80,  1900.)  Ac- 
tion by  Lida  R.  Harrison  against  Adolph  Ul- 
richs.  No  opinion.  Judgment  of  the  County 
Court  unanimously  affirmed,  with  costs. 


HARROWER,  Respondent  v.  VILLAGE  OF 
ElASTWOOD,  Appellant  (Supreme  Court,  Ap- 
pellate Division,  Foirrth  Department.  January 
19,  1910.)  Action  by  WjUiam  M.  Harrower 
against  the  Village  of  Eastwood.  No  opinion. 
Judgment  and  order  affirmed,  with  costs. 


HAVANA  CENT.  R.  CO  v.  KNICKER- 
BOCKER TRUST  CO.  KLEINBERO  v. 
SCHWENN.  (Supreme  Court,  Appellate  Divi- 
sion, Firat  Department  Decemlier  24,  1909.) 
Actions  by  the  Havana  C«ntral  Railroad  (Com- 
pany against  the  Knickerbocker  Trust  Company, 
and  by  Lonis  KIcinberg  against  John  Schwenn. 
No  opinions.  Motions  granted.  Question  cer* 
tified.  Orders  aied.  See,  also,  119  N.  Y.  Supp. 
1085. 

HAVEMEYER  et  al..  Appellants,  v.  CITY 
OP  NEW  YORK,  Respondent  (Supreme 
Court,  Appellate  Division,  First  Department 
January  &,  1910.)  Action  by  Louislne  W. 
Havemeyer  and  others  against  the  City  of  New 
Yorit.  G.  Glenn,  for  appellants.  T.  Connoly, 
for  respondent.  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements.   Order  filed. 

HBDDBN  CONST.  CO.,  Respondent,  v. 
PROCTOR  &  GAMBLE  CO.,  Appellant,  et  al. 
(Supreme  Court,  Appellate  Divltion,  Second  De- 
partment January  14,  1910.)  Action  by  the 
Hedden  Obnstruction  Company  against  the  Proc- 
tor ft  Gamble  Company  and  otaers.  No  opin- 
ion. Judgment  modified  on  reargnment,  by 
striking  out  the  allowance  of  Interest,  and,  as 
80  tooaified,  affirmed,  with  costs  to  the  appel- 
lant, upon  the  opinim  of  Rich,  J.,  on  the  for- 
mer argument  See,  also,  119  N.  Y.  Sappb 
1128. 

HEERMAN  v.  PAYNE.  (Supreme  Conrt,  Ap- 
pellate Division.  First  Department  January 
14,  1910.)  Action  by  Anliss  B.  Heerman 
against  Caroline  L.  C-  Payne.  No  opinion.  Mo- 
tion for  aUy  denied,  with  flO  coats.  Settla 
order  on  notice. 


HEIBERGER,  Respondent  v.  HEIBEmGER 
et  al..  Appellants.  (Snpreme  Court,  Appellnte 
Division,  Second  Department  January  21, 
1910.)  Action  by  Maltha  Hdbnger  against 
John  Heibecger  and  another. 

PER  OURIAM.  Judgment  affirmed,  with 
costs. 

THOMAS,  X,  not  slttlnr 


HBRBBRT,  Appellant  FIX  et  al..  Re- 
mwndeots.  (Snpreme  Court,  Appellate  DtvisioD, 
Fourth  Department    January  12.  1910.)  Ao> 
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Hon  bj  Sanh  J.  Herbert,  as  ftdmlnUtntrlx, 
etc.,  against  Charlei  Ftx  and  anotber. 

PER  CURIAM.  Jndfment  and  order  affirm- 
ed, witb  costs. 

SPRING,  J.,  not  sitting. 


HICKOK,  Respondent,  v.  AUBURN  LIGHT, 
HEAT  &  POWER  CO.,  Appellant.  (Supreme 
Conrt, .  Appelate  DWision,  Fonrth  Department. 
December  8,  1900.)  Action  by  Caroline  A. 
Hickok,  as  admlDistratrix,  etc.,  againat  the  Au- 
burn Light.  Heat  &  Power  Company. 

PE)R  OUtUAM.  Judgment  and  Older  affirm- 
ed, wlQi  costs. 

McLBLLAN.  P.  J.,  dissents,  upon  the  ground 
tliat  the  evidence  fails  to  show  that  the  defend- 
ant owed  to  platntilTi  testator  an;  active  duty 
to  gnard  against  accidents  which  mi^t  occar  to 
an  inexperienced  person  at  the  place  in  question. 


HTMMEIiREJICHER,  Appellant,  v.  HUEBE- 
NER.  Respondent.  (Supreme  Court.  Appellate 
Division,  lEiecond  Department  Janna^  21, 
1910.)  Action  by  Nicholas  HlmmelTelcher 
against  Martha  Huetiener.  No  opinion.  Judg- 
ment of  the  Municipal  Court  affirmed,  with 
costs.  See,  also,  18S  App.  Div.  030,  118  N.  Y. 
Snpp.  1113. 


HIXCHt-IFFB,  Respondent,  v.  BUFFAU) 
CON'CRETE  MIXER  CO..  Appellant.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment. January  13.  1910.)  Action  by  Al- 
fred W.  Hincbliffe  against  the  Buffalo  Concrete 
Mixer  Company. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  coats.  New  trial  to  be  had  !n  the 
CTity  Court  of  the  City  of  Buffalo  on  Tiiesday, 
January  25,  1010,  at  10  o'clock  in  the  fore- 
noon. 

SPRING  and  WILLIAMS,  JJ.,  dissent. 


In  re  HINCHMAN.  (Supreme  Court.  Appel- 
late Division,  Second  Department  January 
21,  1910.)  In  the  matter  of  the  judicial  settle- 
ment of  the  account  of  Percy  Hinchman,  as 
administrator,  etc.,  of  George  W.  Hinchman, 
deceased.  No  opinion.  Motion  to  dismiss  ap- 
peal granted,  witb  $10  costs,  unless  within  30 
days  the  appellants  perfect  their  appeal  and 
place  the  same  upon  the  calendar,  in  which 
event  the  motion  la  denied,  without  coats. 


HOAGLAND,  Respondent  v.  BROWN.  Ap- 
pellant (Supreme  Court,  Appellate  Divisi<»i, 
First  Department  December  24. 19O90)  Action 
by  Grace  W.  Hoagland  against  Minnie  T.  Brown. 
C.  D.  Rogers,  for  appellant  G.  S.  Scofield,  fOr 
respondent  No  opinion.  Order  affirmed,  with 
flu  costs  and  disbuisementa.   Order  filed. 

In  re  HOAGLUND.  (Supreme  Court,  Appel- 
late Division,  First  Department.  June  15, 
lOOO.)  In  tile  matter  of  Hudson  Hoaglund,  de- 
ceased. 

PER  CURIAM.  Decree  affirmed,  with  costs 
to  both  parties  to  this  appeal,  payable  out  of 
the  trust  fund.    See  115  N.  T.  Supp.  1124. 


HOFFMAN,  Respondent,  v.  HOFFMAN.  Ap- 
pellant. (Supreme  Court.  Appellate  Dlvisimi, 
First  Department  December  10,  1900.)  Action 
by  Lillian  M.  Hoffman  against  Cari  G.  HoS- 
man.  W.  P.  ,McConna<±,  for  appellant  M. 
Meyer,  for  lespondent.  No  opinion.  Ordn 
moalSed,  by  reducing  alimony  to  $10  per  we«*k. 
and  counsel  fee  to  $60.  As  so  inodiflied,  ord*? 
affirmed,  without  costs.   Settle  order  on  ooti-Y. 

In  re  HOLUNS.  (Supreme  Court  Appell^'t 
Divisirai,  FMrst  Department.  December  17. 
1909.)   In  the  matter  of  Celine  S.  Hollins. 

PER  CURIAM.  Order  affirmed,  with  $10 
costs  and  disbursements.   Order  filed. 

(7LARKB,  J.,  dissents. 

HOLLINS,  Appellant,  v.  BOURNS,  Respond- 
ent (Supreme  Court.  Appellate  Division.  Firet 
Department  December  30,  1909.)  Action  by 
De  Ruyter  M.  Hollins  against  Arthur  K. 
Bournef  J.  B.  Hand,  for  appellant  P. 
Russell,  for  respondent.  No  opinion.  Judcment 
and  order  affirmed,  with  costa.  Order  filed. 


HOOPER.  Respondent,  v.  STACHES^BERO 
et  al..  Appellants.  (Supreme  Court,  Appellaip 
Division,  Pint  Department.  January  28,  lOH'.i 
Action  by  John  Hooper  against  Linda  8.  StaHi- 
clberi;  and  others.  F.  Bten.  for  appellants.  W. 
Ij.  Bowman,  for  respondent  No  opinion.  Or- 
der affirmed,  with  $10  co^ta  and  di^mrse- 
menta ;  the  date  of  the  examination  to  be  fixed 
on  the  settlement  of  the  order.  Settle  wder  on 
notice. 


In  re  HOTZ  et  al.  (Supreme  Court,  Appel- 
late Division,  First  Department,  December 
10,  1009.)  In  the  matter  of  William  J.  Hoti 
and  another.  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements.   Order  filed. 


HOWARD,  Respondent  v.  CITY  CLUB  OF 
NEW  YORK,  Appellant.  (Supreme  Court,  Ap- 
pellate Division,  Firat  Department  December 
24,  1909.)  Action  by  James  W.  Howard  against 
the  City  Club  of  New  York.  L.  Q.  McAneny. 
for  appellant  A.  W.  Palmer,  for  respondent- 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbursements.   Order  filed. 

HUNTER,  Appellant  v.  BACON,  Respond- 
ent (Supreme  Court  Appellate  DiviiuCHi,  First 
Department  December  24,  1909.)  Action  by 
Wilson  R.  Hunter  against  Alexander  S.  Baci-n. 
L.  Stur<die,  for  appellant.  A.  S.  Bacon,  for 
respondent.  No  opinion.  Judgment  and  order 
affirmed,  with  coats.  Order  filed.  See,  also. 
127  App.  DiT.  572,  111  N.  Y.  Supp.  820i. 


HUTCHINS,  Respondent  v.  HDTCHINS, 
Appellant  (Supreme  Court  Appellate  Division. 
First  Department  January  2S,  1910.)  Action 
by  Katherine  L.  Hutchins  against  Walter  T. 
Hutchins.  J.  A.  Allen,  for  appellant  H.  T. 
Kingsbury,  for  respondent  No  opinion.  Order 
affirmed,  with  $10  rasts  and  dlsbntsenwnta.  Or- 
der  filed. 


HYMES.  Respondent,  v.  WHITRIDGE.  Ai- 
peilant    (Supreme  Court  Appellate  Divisioo. 
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r>epartm«Dt.  December  24,  1909.)  Ac- 
hy  Owen  Hymes  against  Frederick  W. 
ridi^,  as  rereiver.   B.  H.  Ames,  for  appel- 

lOw  J.  McGrosaio,  for  respondent. 
R  OLTRIAM.   Jadinuent  and  order  affirm- 
itli  coati.  Order  filed. 
TJGHTON,  J.,  dissents. 

S  r>OBTO.  AppcTlant.  v.  AMERICAN 
C  I>YEING  ft  riNISHING  CO.,  Besppnd- 
rSupreme  Court,  Appellnte  Division,  First 
rtment.  January  21,  1910.)  Action  by 
?ppe  landorio,  as  administrator,  against  ttie 
ricau  Silk  Dyeing  &  Piniililnr  Company. 
[afT^o*  for  anKllant  B.  U  Pettlgrew,  for 
mdent. 

:r  curiam.    Jadfrment  and  order  affirm- 

vith  coets.    Order  filed. 

)OTT  and  MILLER.  J  J.,  dissent 


re  TCKEMIETMER.  (Supreme  Court, 
fllate  Division.  First  Department,  Decem- 
2-1,  1909.)  In  the  matter  of  Henry  R,  Ickel- 
ler.  No  opinion.  Order  affirmed,  with  (10 
a  and  dl^barsements,  without  prejudice  to 
^wal  as  stated  In  order.  Order  nleo. 


vNlR.  SPEIDEN  &  CO.,  Appellants,  t. 
VINS,  Respondent.  (Supreme  Court,  Ap- 
ato  nivision.  First  DepartmenL  IDecember 

inOO.)    Action  by  Innls,  Spciden  &  Co. 
\nBt  Thomas  A.  Kevins.   A.  C.  Rowe,  for  ap- 
ants.   A.  Benedict,  for  respondent. 
ER  cnRtAM,    Judfcment  and  order  affirm- 

with  costs.    Order  filed. 
lOUGHTON.  3.,  dissents,  on  the  ground  that 

complaint  should  not  have  been  dismissed. 

NTERNATTONAL  CHEESE  CO.,  Respond- 
.  V.  PHENIX  CHEESE  CO.,  Appellant, 
ipreme  Court,  Appellate  Division,  Third  De- 
rtment.  December  30.  1909.)  Action  by  the 
:ernational  Cheese  Company  against  the  Phe- 
:  Cheese  Company.  No  opinion.  Order  af- 
med,  with  $10  costs  and  disbursements.  See, 
«,  118  App.  DiT.  490,  103  N.  Y.  Supp.  362. 


ISAACS  et  al.,  Appellants.  ILLINOIS 
JRETY  CO.,  Respondent.  (Supreme  Court, 
apellate  Division,  First  Department.  Decera- 
I  2i,  1909.)  Action  by  Lewis  M.  Isaacs  and 
hen  against  the  Illinois  Surety  Company.  L. 

Rosenblatt,  for  appellants.  "B.  O.  Oppen- 
im,  for  respondent. 

PER  CURIAM.  Order  modified,  by  striking 
it  the  provision  with  respect  to  the  rigbt  to 
rve  an  amended  answer,  and  by  simply  pro- 
dinR  that  the  proceedings  in  tnis  action  be 
ajed  pending  the  appeal  to  this  court  from  the 
idf;ment,  and,  as  modified,  affirmed,  with  $10 
nta  and  diabarsements  to  the  appelhints.  Set- 
e  order  on  notice. 

lYERR,  Resmondent,  v.  CONTINENTAL 
JASUAI/TT  CO..  Appellant  (Supreme  Court, 
ippelJate  Division,  Fourth  Department.  De- 
ember  8. 1909.)  Action  by  Jennie  Ivors  against 
be  OntineDtal  Casualty  Company.  No  opin- 
UL  Judgment  and  order  affirmed,  with  costs. 


JOHN  D.  PARES  &  SONS  v.  HUBBARD 
et  al.  (Supreme  Court  Appellate  Division, 
First  Department.  December  10,  1909.)  Action 
by  John  D.  Parks  &  Sons  against  Charles  Hub- 
bard and  others.  No  opinion.  Motion  granted. 
Settle  order  on  notice.  See,  also,  134  App,  Div. 
4{iS,  119  N.  X.  Supp,  347;  Id.,  119  N.  Y.  Supp. 

JONES.  Appellant,  t.  DAVIS  et  al..  Respond- 
ents. (Supreme  Court,  Appellate  Division. 
First  Department  January  14,  .1910,)  Action 
by  A.  Stanley  Jones  against  Jolin  H.  Davis 
and  others.  P.  Bonynge,  for  appellant  G.  W. 
Olaxe,  for  respondents.  No  opinion.  Older 
modified  as  stated  in  order,  and,  as  modified, 
affirmed,  without  costs.   Order  filed. 

JONES,  Appellant,  v.  DAVIS  et  al..  Resprad- 
ents.  (Snpreme  Court  Appellate  Division,  First 
Department  January  14,  1910.)  Action  by 
A.  Stanley  Jones  against  John  H.  Davis  and 
othere.  P.  Bonynge,  (or  appellant  G.  W. 
Glase,  for  respondents.  No  opinion.  Order  af- 
firmed, with  $10  coats  and  dlsbursementB.  Or- 
der filed. 

JONEiS,  Appellant  ▼■  SABIN,  RespondeDt. 
(Supreme  Court,  Appellate  Divi^on,  First  De- 
partment December  24,  1909.)  Action  by  G. 
Bdwin  Jones  against  Harriet  O.  Sabln.  Len- 
ney.  McGaire  &  Co.,  for  appellant  M.  W. 
Ijittleton.  for  respondent.  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs.  Order 
filed.  See.  also.  122  App.  Div.  666,  107  N. 
Y.  Supp.  S08. 


JORDAN,  Respondent,  v.  CROFOOT,  Appel- 
lant (Supreme  Court.  Appellate  Division, 
Fourth  Department  Jannary  26.  1910.)  Ac- 
tion by  Edward  S.  Jordan  against  Peter  J. 
CroFoot,  impleaded.  No  opinion.  Interlocutory 
judgment  affirmed,  with  costs,  with  leave  to  the 
defendant  to  plead  over  within  20  days  upon 
payment  of  t£e  costa  of  tbe  demurrer  and  of 
this  appeal. 

JOSBPH  et  al.,  Appellants,  t.  SCHWARZ- 
SCHILD  &  SUI.aBBRGER  CO.  et  al..  Re- 
spondents. (Supreme  Court,  Appellate  Division. 
Fint  D^artment.  December  24,  1909.)  Action 
by  Modes  H.  Joseph  and  another  against  the 
Schwaixschild  &  Sulzberger  Company  and  oth- 
ers. A.  Benedict  for  appellants.  S.  M.  Stroock. 
for  respondents, 

PER  CURIAM.  Order  modified,  by  striking 
out  the  provision  tor  an  extra  allowance,  ana 
by  allowing  taxable  costs  and  dlsbutsementa  to 
the  individual  defendantfl  only  as  a  condition 
of  discontinuing  the  action,  and,  aa  so  modified, 
affirmed,  without  costs.  Settle  order  on  no- 
tice.   

KARACZKOWSKI.  Respondent,  v.  MER- 
CHANTS' &  SHIPPERS'  WAREHOUSE  CO.. 
Appellant.  (Supreme  Court  Appellate  Division, 
Fourth  Department.  January  12.  1910.)  Ac- 
tion by  Peter  Karacskotfski  against  the  Mer* 
chantr  ft  Shippers*  Warehouse  Company.  No 
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Jadgment  and  order  affimed,  wltb 


KAZMAN,  Respondent,  t.  LYONS  BEKT 
SUGAR  OO.J  Aprollant.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  December 
10,  1909.)  Action  bj  Doria  Kazman  against 
the  I-<yofi8  Beet  Suarar  Company.  S.  Plerson, 
for  appellant.  M.  Shlivek,  for  respondent  No 
opinion.  Order  affirmed,  with  $10  coats  and  dis- 
buTBonenta.   Order  filed. 


KBHOB        RIESENBBRO   et   tl.  (Su- 

Jteme  Court,  Appellate  Term.  January  27, 
810.)  Appeal  from  Municipal  Court,  Boroush 
of  Manhattan,  Eighth  District.  ActloQ  By 
John  Keboe  against  Adolph  Bieaenberg,  Ed- 
win Yon  Der  Horst  Koch,  and  William  T. 
Kodi,  copartners  nnder  the  name  itf  H.  O.  F. 
Koch  it  Co.  Plaintiff  bad  jndgment,  and  de- 
fendants appeal.  Affirmed,  on  condition  that 
judgment  be  reduced.  C.  Monteitb  Gilpin,  for 
appellants.    Emericb  Kohn,  for  respondents. 

DAYTON,  J.  Action  for  injuries  to  plain- 
tiff's Jiorse,  caused  by  defendants'  negligence. 
Answer,  general  denial.  Pleadings  verified. 
Amount  claimed,  $250.  Jory  rendered  a  ver- 
dict for  $75.  Defendants  appeal.  No  motion 
was  made  to  dismiss  at  the  close  of  the  whole 
case.  Plaintiff  was  driving  bis  express  wagon 
down  Fifth  avenue  at  about  3%  miles  per  hoar. 
Some  automobile  stages  were  coming  up  Fifth 
avenue.  Near  Eightieth  street  there  was  a 
tangle.  Defendants'  wagon,  moving  at  the  rate 
of  about  six  miles  an  boar,  struck  the  bind 
wheel  of  plaintiff's  wagon  and  threw  plaiotifFs 
horse  to  the  ground,  and  oae  of  the  automobiles 
went  over  its  left  foreleg.  The  horse  was  shot. 
The  court  charged  the  usual  mtea  of  law  ap- 
plicable to  the  case  at  bar.  Defendants  made 
DO  requests,  nor  took  any  exceptions.  The 
question  of  damages  remains  to  be  disposed  of. 
Plaintiff  waa  the  only  witness  as  to  value.  He 
bought  the  horse  when  in  a  decrepit  condition 
from  "mange,"  and  treated  it  with  carbolic 
sponge  batbs  until  it  became  restored.  This 
tnatment,  including  feed  and  labor,  be  said 
cost  $160.  and  that  the  horse  was  reasonably 
worth  $260.  He  was  an  interested  witness, 
and  his  estimate  of  value  must,  therefore,  be 
cautiously  considered,  even  bad  he  stated  bis 
unqualified  opinion  of  its  value.  Taking  the 
moat  favonble  view  to  which  plaintiff  is  en- 
titled we  are  of  opinion  that  the  judgment 
must  be  reversed  and  a  new  trial  ordered  on 
the  ground  of  excessive  damages,  unless  the 
plaintiff  shall  stipulate  to  reduce  the  damage 
to  the  sum  of  $35.  Judgment  reversed,  and 
new  trial  ordered,  with  costs  to  appellants  to 
abide  the  event,  unless  the  plaintiff  stipulates 
within  five  days  to  reduce  the  judgment  to  the 
snm  of  $S5  and  appropriate  costs  in  the  court 
below,  in  which  event  the  judgment,  as  modi- 
fied, is  affirmed,  without  costs  to  either  party 
upon  this  appeal. 

GIEGERICH,  J.,  concurs  In  result.  IiBH- 
KfAN,  J.,  votes  for  affirmance. 


nellate  Division,  First  Department.  Janoti? 
28,  1910.)  Action  l»;_the  Keller  Farmer  Coc- 
pany  against  Jeaw  Watson.  3.  P.  Goldmax 
for  appellant.  J.  B.  Doyle,  for  respoodec- 
No  opJnitm.  Order  affirmed,  vrfth  $10  costa  ti 
disbursements.    Order  filed. 

KELLY,  Respondent,  v.  DOUBLEDAT  *: 
al.,  Appellants.  (Supreme  Court,  Appell:'- 
Division,  Third  Department.  December 
1909.)  Action  by  Frank  P.  Kelly,  as  trasw. 
etc.,  against  Robert  B.  Doubleday  and  anotiiir. 
No  opinim.  Judgment  unanimooalj  aiBnceu 
with  costs. 

KBRNSj  Respondent,  v.  DAVENPORT.  Ap- 
pellant. (Snpreme  Court,  Appellate  Divii^i.-; 
Second  Department.  December  30,  19U9.)  A  - 
tlon  by  James  Kerns  uainst  Charles  M.  Dav- 
enport. No  opinion.  Judgment  affirmed,  wi'b 
costs. 


KETCHAM,  Besppndent,  t.  KETCBAM  pt 
al..  Appellants.  (Supreme  Court,  Appeli  r-. 
Division,  Fourth  Department.  January  1- 
1910.)  Action  by  Cornelius  Ketcfaam  agai:^-: 
James  R.  Ketcham  and  another. 

PER  CURIAM.  Judgment  affirmed,  vi'.^ 
costs. 

Mclennan,  p.  j.,  and  kruse,  j..  dio*^-  -. 

upon  the  ground,  among  others,  that  tbe  <■ 
elusions  of  law  are  not  Bupported  hj  the  ti:.'- 
ings  of  fact. 


KELLER  FARMER  CO.,  Appellant,  v. 
WATSON,  Respondent.    (Supreme  Court,  Ap- 


KEVIUiE,  Respondent.  KBVILLE.  .Ap- 
pellant. (Supreme  Court.  Appellate  Dm>- 
Second  Department.  January  28,  l9l().l  A  ■ 
tion  by  Elisabeth  L.  Keville  agalnat  Peter  K 
Keville.  No  opinion.  Older  amrmedi  with  $1  ■ 
costs  and  disbursements.  See,  alaik  122  App 
Div.  388,  106  N.  Y.  Supp.  993. 

KINCAID,  Respondent,  v.  CEULPTER  GKN 
BRAL  OF  AMERICA,  KNIGHTS  OF  St. 
JOHN  AND  MALTA,  Appellant  (two  ca;^- 
(Snpreme  Court,  Appellate  Division,  First  IV 
partment.  December  24,  1900.)  Action 
James  J.  Kincaid  against  the  Chapter  Gcaer.- 
of  America.  Knights  of  St.  John  and  Malta.  L 
M.  King,  for  appellant.  H.  C.  Lake,  for  re- 
spondent. No  opinion.  Detenninations  affirr  - 
ed,  with  costs,  with  leave  to  defendant  to  .  7- 
peal  to  the  Court  of  Appeals,  U  it  so  de&Ir.^ 
Orden  filed. 

KLEIN,  Appellant,  v.  VOGBL,  Respond'<?t 
(Supreme  Court,  Appellate  Diviaion,  Ehrst  l**- 
partment  December  24.  1909.)  Action  iy 
Margareta  Klein  against  Louis  Tocel.  A.  P. 
Wagener,  for  appellant  F.  N.  Van  Zandt.  fc-r 
respondent  No  opiiUon.  Judgment  and  oid^: 
affirmed,  with  costs.    Order  Sled. 

KLINCK,  Respondent,  v.  KEPPT.  Ap^ 
lant  (Supreme  COurt,  Appellate  DiviaiN, 
Second  DepartDMnt.  December  10,  1906.)  Jl> 
tion  by  Jacob  O.  KUnck.  as  tmatee.  nr, 
against  Frederick  B.   Keppy.     No  opisi<^ 
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Judgmeiit  of  tbe  Hunidpal  Court  afflraiedi 
with  costs. 

KNAPP  KNAPP.  (Sopreme  Court,  Ap- 
pellate Division,  First  Department.  January 
14,  1910.)  Appeal  from  Special  Term,  New 
York  Count?.  Action  by  Maud  Enapp  against 
Alfred  8.  Knapp.  From  an  order  franticg 
plaintiff's  motion  tor  alimony  and  counsel  fee, 
defendant  appeals.  Reversed.  George  S.  Gra- 
ham, for  appellant  I.  N.  Jacobson,  for  re- 
spondent. 

PER  CURIAM.  We  tbiok,  upon  the  undis- 
puted facts,  the  court  bad  no  jurisdiction  of 
the  subject-matter  of  the  action,  and  there- 
fore tbe  order  for  alimony  and  counsel  fee 
shonld  not  have  been  granted.  Tin  mdei  is 
reversed,  and  the  moticoi  denied. 


KNIGHT,  Respondent,  v.  CITY  OP  BUF- 
FALO, Appellant.  (Supreme  Court,  Appellate 
Division.  Fourth  De|u>tmenL  Janoaiy  12, 
1910.)  Action  by  Oeoixe  Ii.  Knight  against 
the  City  of  Buffalo. 

PER  CURIAM.  Judgment  and  order  afflrm- 
ed,  with  costs. 

WILLIAMS,  J.,  di-cntfc 

KONIG,  Appellant,  v.  HEX3LA  IRON 
WORKS,  Respondent.  (Supreme  Court,  Ap- 
ppllnle  Division,  Second  Department.  Jaou- 
arv  21.  1910.)  Action  by  Paoline  Konlg,  ai 
administmtriz,  etc.,  aminit  the  Hecla  Iron 
Worlts.  No  opinion.  Motion  denied,  without 
costs.  See,  also,  128  App.  Div.  894,  112  N. 
S.  Supp.  1134.   

EOZAE.  Appellant,  v.  ERIE  R.  CO.,  Re- 
spondent.- (Supreme  Court,  Appellate  Divi- 
sion. Second  Department.  January  21.  1910.) 
Action  by  George  Kozab  against  the  Erie  Rail- 
road Company.  No  opinion.  Motion  denied, 
with  $10  costs.   See,  also.  119  N.  Y.  Supp.  876. 

KRIPPENDORF,  Respondent,  t.  MARK. 
Appellant.  (Supreme  Court,  Apoellate  Divi- 
sion, Fourth  Department  December  8.  1909.) 
Action  by  Albert  Erippendorf  against  J.  How- 
ard Man.  No  opinion.  JudgiuBnt  and  order 
affirmed,  with  costs. 

IjABES,  Respondent  t.  INTERNATIONAL 
RT.  CO.,  Appellant  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  January 
12,  1010.)  Action  by  Frank  A.  Labee  against 
the  International  Railway  Company.  No  oidn- 
lon.    Judgmoit  affirmed,  with  costs. 

In  re  LADEW.  (Snpreme  Court,  Appellate 
r>ivi8ion.  First  Department  December  10; 
lliOf».)  In  the  matter  of  Rebecca  Ladew.  No 
;>pinion.   Motion  denied.   Order  filed. 

£^  FLAIBt  Appellant  t.  LA  FLAIR,  Re- 
inondent.  (Supreme  Court  Appellate  Division, 
rhird  Department  January  14,  1910.)  Ac- 
Ion  by  Joseph  H.  La  Flair  against  Mary  Jea- 
lie  La  Flair.  No  opinion.  Order  affirmed, 
prith  $10  coats  and  disbursements. 


LAKE,  Reqiondent,  SWENSON,  Appel- 
lant (Supreme  Court  Appellate  Division, 
Second  Department  January  14,  1910.)  Ac- 
tion of  Louise  H.  lake  against  Snor  Albert 
Swenson.  No  opinion.  Order  of  the  Municipal 
Court  affirmed,  with  $10  costs  and  disburse- 
ments. See,  also,  118  N.  Y.  Supp.  1119;  119 
N.  Y.  Snpp.  im 

LANGLOIS,  Appellant,  t.  BBLMOBB.  Be- 
BDondent.  (Supreme  Court.  Appellate  Divi- 
sion, Third  Department  December  30,  1900.) 
Action  by  Joseph  A.  Langlois  against  Joseph 
Belmore.  No  opinion.  Order  affirmed,  with 
$10  coats  and  disbursements. 

LAPIER,  Appellant  r.  GONYO,  Respond- 
ent. (Supreme  Cosrt,  Appellate  Division, 
Third  E^partment  December  30.  1909.)  Ac- 
tion by  Harrison  Lapier  against  Frank  Gonya 
No  opinion.  Judgment  unanimously  affirmed, 
with  costs. 


LA  EOSA  T.  LARKIN.  SCOTT  v.  OP- 
DYKE.  In  re  FOLEY.  (Supreme  Court  Ap- 
pellate Division,  First  Department  January 
14,  1910.)  Actions  by  Nicolas  La  Rona 
against  Michael  Larkin,  and  by  Major  O. 
Scott  against  Stacy  B.  Opdyke.  In  the  matter 
of  Delia  Foley.  No  opinions.  Motions  granted, 
with  $10  costa.   Orders  filed. 


LAWLOR,  Respondent  DBNSMORE 
COMPTON  BLDG.  CO.  et  al.,  Appellants. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment December  24,  1909.)  Action  by  Lil- 
lie  Lawlor  against  the  Densmore  Compton 
Building  Company  and  another.  C.  GIgnoux, 
for  appellants.  E.  W.  Cushing,  for  respond- 
ent No  opinion.  Judgment  (63  Misc.  Rep. 
458,  118  N.  Y.  Supp.  468)  affirmed,  with  costs, 
on  the  opinion  of  tne  court  below,  with  leave 
to  defendants  to  withdraw  demurrer  and  to 
answer  on  payment  of  costs.   Order  filed. 


LAWTX)It,  Respondent,  T.  NEW  TORE  ft 
NEW  ENGLAND  REAI/TY  CO..  Appellant. 

i Supreme  Court,  Appellate  Division,  Second 
)epartment  December  30,  1909.)  Action  by 
Joseph  Lawlor  against  the  New  York  &  New 
E^land  Realty  Company.  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs. 


LEE,  Appellant,  v.  DALY.  Respondent. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. January  21,  1010.)  Action  by 
Katie  Lee  against  Marfcaret  C.  Daly.  A. 
Steckler,  for  appellant.  D.  L.  Podell,  for  re- 
sjio&dent  No  opinion.  Judgment  affirmed, 
with  costs.   Order  filed. 

LEFI,  Respondent  KNAUTH  et  al..  Ap- 
pellants. (Supreme  Court,  Appellate  Division, 
Third  Department  December  30.  1909.)  Ac- 
tion  by  William  Le6  against  Wilhelm  Knauth 
and  others.  No  opinion.  Motion  detUed.  See, 
also,  119  N.  Y.  Supp.  1132. 

LEVIN  et  al.  v.  DIETZ.  (Supreme  Court. 
Appellate  Division.  Second  Departmeot  Janu- 
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ary  21,  1010.)  Action  by  Louis  Levin  and 
another  against  James  B.  Diets,  specially  ap- 

E earing,  and  Headley  H.  Greene,  in  wMch  said 
lietz  appeBls. 

PER  CURIAM.  The  appeal  from  tbe  order 
of  October  19.  1900,  is  dismissed,  with  $10 
costs  and  disbuisements,  upon  the  ^und  tliat 
Biich  order  is  not  appealable.  The  motion  to 
amend  the  order  of  May  27,  1909,  wag  un- 
necessary.  The  condition  in  the  order  with  re- 

f:atd  to  the  filing  of  the  bond,  being  a  condition 
a  favor  of  respondent,  could  be  waived  by  him. 
The  appellant  is  estopped  from  claiming  his 
right  to  a  jury  trial,  and  most  proceed  with 
the  hearing  before  the  referee. 


In  re  LEVY.  (Supreme  Court,  Appellate 
Division,  First  Department.  January  14, 
1910.)  In  the  matter  of  Nathan  8.  Levy,  an 
attorney.  No  opinion.  Reference  ordered. 
Settle  order  on  notice. 


LEVY,  Respondent,  v.  TOYODA  et  al.,  Ap- 
pellants. (Sapreme  Court,  Appellate  Division, 
First  Department.  January  28.  1910.)  Ac- 
tion by  Herman  H.  Levy  against  Henry  To- 
yoda  and  others.  A.  O.  Hays,  for  appellants. 
R.  Weed,  for  respondent.  No  opinion.  Order 
af&rmed,  with  $10  costs  and  disbursements. 
Order  Sled.  See,  also,  128  App.  Dir.  927,  112 
N.  Y.  Supp.  113S. 


LEWIS.  Appellant,  v.  GEHLEN,  Respond- 
ent. (Supreme  Court,  Appellate  Division.  Sec- 
ond Department.  December  30,  1909^  Action 
by  Joseph  Lewis  against  Charles  W.  Gehlen. 
No  opinion.  Reargnment  ordered,  and  case  set 
down  for  Taesday,  January  18,  1910. 

LEWIS,  Appellant,  v.  STATE,  Respondent 
(Supreme  Court,  Appellate  Division,  Third  De- 

Sartment.  January  14,  1910.)  Action  by  Mary 
.  Lewis,  as  executrix,  etc.,  against  the  State 
of  New  York.  No  opinion.  Judgment  vacated, 
without  costs,  and  matter  remitted  to  Cwirt  d 
Claims,  to  the  end  that  a  decision  may  be 
made.   All  concur. 

LEYER,  Respondent,  v.  POLO,  Appellant 
(Supreme  Court.  Appellate  Division,  Second 
Department.  December  30,  1009.)  Action  by 
Otto  Leyer  against  Andrew  Polo. 

PER  CURIAM.  Judgment  of  th«  Municipal 
Court  affirmed,  with  costs. 

JENKS  and  MILLER,  JJ.,  vote  to  reverse, 
(or  error  In  the  exclusion  of  evidence  designed 
to  prove  bias  on  the  part  of  plaiotiffa  witoMS 
Thomas  Senff. 


LIFER,  Respondent,  v.  ALSEN'S  AMERI- 
CAN PORTLAND  CEMENT  WORKS,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Third  Department.  December  30.  1909.)  Ac- 
tion by  Ilattie  Lifer,  as  administratrix,  etc., 
of  ChailPB  Lifer,  deceased,  a^inst  the  Alsen's 
American  Portland  Cement  Worics. 

PER  CURIAM.  Judgment 'and  order  affirm- 
ed, with  costs. 

SMITH.  P.  J.,  and  SEWELL,  J.,  dissent 


LIND,  Respondent,  LONG  ISLAND  B. 
CO.,  Appellant.  (Supreme  Court,  Appellate 
Division,  Second  Department.  December  30. 
1909.)  Action  by  Geot^  C  Lind  against  the 
Long  Island  Railroad  Compai^. 

PER  'CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

BUBB  and  THOMAS,  JJ,.,  disMnt 


LINDEN,  Appellant,  v.  FRIES,  Hewponden:. 
(Supreme  Court,  Appellate  Divlalon,  First  IK- 
partment.  Januai^  21,  1910.)  Action  by  Au- 
gustas Unden  against  Harold  H.  Fries.  L  L. 
Kellogg*  for  appellant  J.  Larkio,  for  rv- 
spoodent  No  opinion.  Judgment  affirmed, 
with  costs.   Order  filed. 


LINDER,  Appellant  v.  JOLINE  et  al- 
Bpondents.  (Supreme  Court,  Appellate  Divi- 
sion. First  Department  December  21,  19i>.).) 
Action  by  Rosa  Under  against  Adrian  H.  Jo- 
line  and  another.  N.  Greenbaum.  for  app^j- 
lant.  W.  H.  Wood,  for  respondents.  No 
opinion.  Order  affirmed,  with  $10  costs  ao-i 
dlabursements.    Order  filed. 

LIQUID  CARBONIC  CO.  v.  MATTHEWS 
et  al,  (Sapreme  Conrt,  Appellate  Division. 
Secrad  Department.  December  30.  1900.)  Id 
Uie  matter  of  supplementary  proceedinfs  in  tbe 
action  of  the  liquid  Carbonic  OHnpaoy  agaiBft 
Irving  A.  Matthews  and  Phebe  D.  Matthews 

PER  CURIAM.  Order  of  the  County  Court 
of  Nassau  county  reversed,  with  $10  costs  and 
disbursements,  on  tbe  ground  that  there  was 
no  evidence  that  tbe  third  party  examined  in 
the  proceedings  supplementary  to  execntioo 
had  any  personal  property  of  the  judinneot 
debtor  or  was  indebted  to  her  in  any  >am  what- 
ever.  Oode  Glr.  Proa  |  2141. 

LOOMIS  et  aL.  Bespondenta,  t.  NEW 
YORK  CENT.  &  H.  R.  R.  CO..  Appellant 
^upreme  Goort,  Appellate  Divisioo,  Fonrtfa 
Department  January  19,  1010.)  Action  by 
Leslie  G.  Lomnis  and  another,  as  tnpartneis 
under  the  firm  name  of  L.  O.  Loomis  &  Son. 
against  the  New  York  Central  ft  Hudson  River 
Railroad  Company.  No  opinion.  Judgment 
and  order  affirmed,  with  costs. 

LOUNSBURY,  Appellant  t.  CITY  OF 
SYRACUSE,  Respondent  (Supreme  Coart. 
Appellate  Division,  Fourth  Department  Jan- 
uan  18,  1910.)  Action  by  Haxy  Lounsbuty 
against  tiie  Ctty  of  Syracnae.  No  opinion. 
Order  affirmed,  with  costs. 

LYNCH,  Re^ndent  v.  PIERCE,  Am»eUanL 
(Sapreme  Court  Appellate  Dtvision.  I^rst 
partment  December  24, 1900.)  Action  by  Pat- 
rick Lynch  against  John  Pierce.    B.  H.  Evell. 
for  appellant.    W.  J.  Martin,  for  respondent. 

PER  CURIAM.   Judgment  and  order  affirm- 
ed, with  costs.    Order  filed. 
HOUGHTON,  J.,  dtsseota. 


LYONS.  AppellaDt  v.  NEW  YOBK  CENT 
&  H.  R.  R.  CO.,  BcspMident   (Snprenie  Coon. 
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Appellate  Division,  Third  Department  Decem- 
ber 30, 1909.)  Action  by  Joseph  Lyons  against 
the  New  York  Central  ft  Hudson  River  Rail- 
road Company. 

PER  CURIAM.  Judgment  (118  N.  Y.  Sapp. 
7<Ki)  affirmed,  with  costs. 

KELLOOO,  J.,  dlsseots. 


McAULIFF,  Respondent,  ▼.  HUGHES  et  al., 
Appellants.  (Snpreme  Court,  Appellate  Divi- 
sion. ThM  Department  January  14>  1910.) 
Action  by  John  UcAuliff  against  Mary  F. 
flushes  and  others.  No  opinion.  Motion  de* 
nied.    See.  also.  119  N.  Y.  Sapp.  607. 

MrCAFFRKT  et  al..  Respondents,  v.  BAI/- 
TIMORE  &  0.  R.  00.  et  al..  Appellants.  (Sn- 
preme Coort,  Appellate  Division,  First  Depart- 
ment December  24,  1909.)  Action  by  Nellie 
M.  McCaffrey  and  another  against  the  Balti- 
more ft  Ohio  Railroad  Company  and  anocber. 
L.  II.  Hall,  for  appellanta.  F.  J.  Drlscoll.  for 
respondents. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  coats. 

IN6RAHAM,  J.,  dissents,  on  the  ground  that 
rhi>  Terdict  that  the  deceased  was  free  from  con- 
tribntory  n^llgence  is  against  the  weight  of  «t- 
idence.    Order  filed. 


In  re  McOALL  CO.  (Supreme  Coort,  Appel- 
ntp  Dividion.  First  Department.  December  24, 
I'tOO.)  In  the  matter  of  the  McCsU  Company. 
S'o  opinion.  Order  affirmed,  with  910  costs  and 
lisbatsements.   Order  filed. 

McCAIX  CO.  T.  WRIGHT.  (Snpreme  (>mrt, 
\ppellate  Division.  First  Department.  Novem- 
wr  5.  IJKlfl.)  Action  by  the  McCall  Compsny 
leninet  John  H.  Wright  No  opinion.  Motion 
rranted.  Question  certified,  wder  filed.  See, 
iNo.  188  Am  Dir.  fl2.  117  N.  T.  Supp.  775; 
19  N.  T.  Supp.  1011. 


McCARGO,  Respondent,  v.  JBRGBNS  et  al., 
Lppellants.  (Snpreme  CTonrt,  Ai^Itate  Divi- 
loD.  First  Department.  December  24,  1900.) 
iction  by  Peyton  R.  McCargo  against  Andrew 
PDreos  and  another.  R.  S.  Nicholls.  for  appel- 
ints.  D.  Cady  Herridc,  for  respondent 
PER  CURIAM.  Jndnnent  and  order  revera- 
1.  and  new  trial  ordered,  costs  to  appellants  to 
bide  event,  unless  plaintitT  stipulates  to  deduct 
-om  Judgment  (2,000.  with  Interest  from  Jan- 
nry  1,  1008,  In  which  event  judgment  so 
xinced,  and  order,  affirmed,  without  costs, 
ettle  order  on  notice. 


McCarthy,  Respondent,  v.  UNION  SUN 

0.  ,  Appellant.  (Supreme  (Tourt,  Appellate  Di- 
sioD,  Fourth  Department.  January  12,  1910.) 
rtioD  by  Florence  McCarthy  against  the  Un- 
n  Sun  Company. 

VKH  CURIAM.   Judgment  and  order  revera- 

1.  and  new  trial  ordered,  with  costs  to  appel- 
nt  to  abide  event    See,  also,  123  App.  Div. 
■2.  108  N.  Y.  Supp.  1130. 
McI^RNNAN.  P.  J.,  concurs,  upon  the  ground 
at  the  defendant  waa  not  shown  guilty  of  ac- 


tionable negligence.  WILLIAMS  and  ROB- 
SON,  JJ.,  concur,  upon  the  ground  that  the  ver- 
dict waa  contrary  to  and  againat  the  weight  of 
evidence.  SPRING  and  KRUSB,  JJ..  dissent 
and  vote  for  affirmance. 

McOLURB,  Appellant  v.  UNION  RY.  CO. 
OF  NEW  YORK,  Respondent  (Supreme  Court 
Appellate  Division,  First  Department  Decem- 
ber 24,  1009.)  Action  by  John  McClure.  as  ex- 
ecutor, against  the  Union  Railway  Company  of 
New  York.  D.  McCIure,  for  appellant.  B.  H. 
Ames,  for  respondent.  No  opinion.  Judgment 
and  order  affirmed,  witli  coats.   Order  filed. 

McCOY  V.  GAS  ENGINE  ft  POWER  CO.  et 
al.  (Supreme  Court,  Appellate  Division,  Second 
Department.  January  21,  1910.)  Action  by 
Daniel  B.  McCoy  against  the  Gas  Bngine  ft 
Power  Company  and  Charles  Ia  Seabury  &  Co., 
in  which  Joseph  A.  Flannery  appeals.  No  opin- 
ion. Motion  for  reargument  denied,  without 
costs.  Motion  for  resettlement  of  order  denied, 
without  costs ;  the  order  having  been  made  as 
the  result  of  the  decision  of  the  court  to  grant 
a  new  trial  notwithstanding  the  statement  In 
the  opinion.  For  former  decision,  see  119  N. 
Y.  Supp.  864. 

MacDONALD,  Respondent,  v.  RAFF  et  si.. 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  Janua^  21,  1910.) 
Action  by  Alexander  MacDonald  against  Paul 
Raff  and  another.  No  opinion.  Final  order  of 
the  Munidpa]  Court  affirmed,  with  costs. 


McELRAKVY  &  HAUOK  CO.,  Respondent, 
v.  KRONENGOLD,  Appellant.  (Snpreme  Court, 
Appellate  Division,  Siecond  Department.  De- 
cember 30,  1000.)  Action  by  McElraevy  ft 
Hauck  Company  against  Ignats  Krooengold. 
No  opinion.  Judgment  of  the  Municipal  Court 
affirmed,  with  costs.   See,  also,  118  N.  X.  Supp. 


McOOVERN.  Respondent  v,  COMMERCIAL 
UNION  TELEPHONE  CO.,  Appellant  (Su- 
preme Court,  Appellate  Division,  Third  Depart- 
ment December  30,  1900.)  Action  by  Frsok 
AIcGovem,  as  administrator,  etc.,  of  Mary  E. 
McGovem,  deceased,  against  the  Commercial 
Union  Telephone  Company. 

PER  CURIAM.  Judgment  and  order  revers- 
ed, and  new  trial  granted,  with  costs  to  appel- 
lant to  abide  event  unless  the  plaintiff  stipu- 
Istes,  within  20  dsys,  to  reduce  the  verdict  to 
S2.000,  In  which  case  Judgment,  as  modified,  af- 
firmed, without  costs  to  either  party. 

HcGOVERN,  Appellant  v.  JOLINE  et  al.. 
Respondents.  (Supreme  Court,  Appellate  Divi- 
sion. First  Department.  December  17,  1W)9.) 
Action  by  Michael  McGovem  against  Adrian  H. 
Joline  and  another.  T.  F.  Ke<^h,  for  appellant 
J.  Montgomery,  for  reapwdents.  No  opinion. 
Judgment  and  order  affirmed,  with  costs.  Or- 
der filed. 

MacGUIRE  v.  HUGHES.  (Supreme  Court 
Appellate  Division,  First  Department  January 
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28,  1910.)  Action  by  Coostantlne  J.  MacGuire 
against  Margaret  El  Hughes.  No  opinion.  Ap- 
plication granted.  Order  siKued.  Set,  also,  126 
App.  DiT.  «37,  111  N.  Y.  Supp.  163. 


McI;BAN,  Respondent,  v.  McNULTT,  Appel- 
lant. (Snpreme  Court,  Appellate  IMvialon,  First 
Department.  January  28,  1910.)  Action  by 
Charles  N.  McLean  against  John  E.  McNulty. 
E.  V.  Farley,  for  appellant.  W.  B.  Milno,  for 
respondent.  No  opinion.  Order  affirmed,  with 
$10  costs  and  dlsbersements.    Order  filed. 

MoMAHON.  Appellant,  v.  JOLINE  et  al..  Re- 
spondents.  (Supreme  Court,  Appellate  Division, 
First  Department.  January  21.  1910.)  Action 
by  John  J.  McMahon  avainst  Adrian  B.  Joline 
and  another.  T.  C.  McDonald,  for  appellant. 
P.  J.  Moses,  for  respondents.  No  opinion.  Oiv 
der  affirmed,  with  costs.    Order  filed. 


McNEAL  V.  KA VENAUOH.  (Supreme  Coort, 
Appellate  Division,  First  Biepartraettt.  Janua- 
ry 28,  1910.)  Action  by  Frank  W.  McNeal 
against  Joseph  T.  Kavenangh.  No  opinion.  Ap- 
plication denied,  with  $10  costs.   Order  signed. 


MALFINO.  Respondent,  v.  EASTERN  TAB- 
LET CO.,  Appellant.  (Supreme  Court,  Appel- 
late Division,  Third  Department.  December  30, 
1909.)  Acti<ni  ^  Joseidi  Malfino  against  the 
Eastern  Tablet  Company.  No  opinion.  Judg- 
ment and  order  unanunously  affirmed,  with  costs. 

MALONET,  EUspondent,  v.  SCHWABGLER, 
Appellant.  (Supreme  Court,  Appellate  Division, 
Fourth  Department.  January  12,  1910.)  Ac- 
tion by  Michael  J.  Maloney  against  John  B. 

Schwaegler. 

PER  CURIAM,  Verdict  reduced,  as  of  the 
date  of  the  rendition  thereof,  by  striking  out  the 
item  of  Interest,  amounting  to  $318.(K$,  and  judg- 
ment modified  accordingly,  and,  aa  so  modified, 
affirmed,  together  with  the  order,  without  costa 
of  this  appeal  to  either  party. 

MAm>EL  et  al..  Respondents,  t.  COTT- 
FRJED.  Appellant,  et  al.  (Supreme  Conrt,  Ap- 
pellate Division,  First  Department  January 
lOlO^  Action  by  Max  Mandel  and  another 
against  Elias  Gottfried,  impleaded  with  others. 
H.  Welsmann,  for  appellant.  S.  Plumer,  for 
respondents.  No  opinion.  Determination  (63 
Misc.  Rep.  246,  116  N.  Y.  Snpp.  667)  affiznud. 
with  costs.    Order  filed. 

In  re  MANHATTAN  BRIDGE  IN  CITY  OF 
NEW  YORK.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  December  30,  1909.) 
In  the  matter  of  the  application  of  the  City  of 
New  York  relative  to  acquiring  title,  etc,  Man- 
hattan Bridge  (Bridge  No.  3).  No  opinion.  Ol- 
der affirmed,  with  SIO  costs  and  disbnrsementa. 
See.  also,  127  App.  Dlv.  925,  111  N.  Y.  Supp. 
1129. 

MANKO,  Appellsnt,  GIRARD  FIRE)  & 
MARINE  INS.  CO..  Respondent.  (Supreme 
Court,  Appellate  Division.  Fourth  Department. 
December  8,  1909.)    Action  by  Peter  Manko 


ainst  the  Girard  Flte  ft  Ifarlae  Inrannct 

mpany. 

PER  CniU;AM.    Jndgnent  affirmed,  -w'A 

costs. 

SPRING.  3^  dlBsents. 

MANNION.  Appellant,  t.  STEFFENS  « 
al.,  Respondents.  (Supreme  Court.  Apfielli:- 
Division,  First  Department  December  :;4. 
1909.)  Action  Richard  J.  Mannion.  as  a:- 
ministrator,  sxainst  Caroline  E.  Sfeffens  u-: 
another.  E.  E.  (Tooley,  for  appellant.  A.  K 
Lesinaky,  for  respondoits.  No  opinion.  Dt- 
termination  (116  N.  Y.  Supp.  lOSH  affincf^i. 
with  $10  costs  and  disbursements.    Order  filt^! 

MASON,  Respondent  t.  WILLIAMS  et  al. 
Appellants.    (Supreme  Contt,  Apellate  Divi 
sion.  Fourth  D^rtment    Janoary  19,  Vtl** 
Action  by   Lncioa  Mason   against  Bansiaer 
Williams  and  another,  impleaded. 

PER  CURIAM.  Order  affirmed,  withon; 
costs,  upon  the  sole  ground  that  the  conn  ira- 
justified  in  denying  the  motion  on  the  gronn- 
that  the  piaintitTs  attorney  had  made  ft: 
disclosnre  ss  to  his  authority  to  commence  tb- 
action.  This  affirmance  is  without  prejudii- 
to  any  application  which  may  he  made  to  i]<^ 
termine  the  question  of  authority  to  comiDea<^ 
or  continue  the  action. 


MASTER  T.  LEWIS.  (Snpreme  Court  Af> 
pellate  Division,  First  Department  January 
14,  1910.)  Action  by  Samuel  C.  Master  afrai&»' 
Samuel  Lewis.  No  opinion.  Motion  to  apiMf' 
from  Appellate  Turn  denied,  with.  $10  co#t- 
Order  signed. 


MASTERSON,  Respondent,  CBOS.*!- 
TOWN  ST.  RY.  CO.  OP  BtfPPALO  et  a 
Appellants.  (Supreme  Court,  Appellate  Div;- 
sion.  Fourth  Department.  December  8,  19t<*  ■ 
Action  by  Mary  Masterson  against  the  Cn>«^ 
Town  Street  Railway  Company  of  Buffalo  acfl 
another. 

PER  CURI.^.  Jadgment  and  order  affinr- 

ed,  with  costs. 

McLENNAN,  P.  J.,  dissents,  upon  the  ffrrrx ' 
that  the  evidence  fails  to  establish  acti-^nsi)' 
negligence  on  the  part  of  dtfendant  acl 
plalntiff'a  freedom  from  contribatorj  oet;..- 
gence. 

SPRING,  J.,  not  Bitting. 

MASTIN,  Respondent  v.  CITY  OF  NEVT 
YORK,  Appellaat.  (Supreme  Court  AppelUta 
Division,  becoud  Department.  Janoary  -1. 
1910.)  Action  by  Salnthiel  Maatin  against  :.e 
City  of  New  York.    No  opinion. 

PER  CURIAM.  Judgment  and  wdo-  afflna* 
ed,  with  costs. 

THOMAS,  X,  dIsBcnta. 

MATTHEWS  et  al.,  Respondents,  t.  BLT  ASJ 
Appellant     ^upreme  Court  Appellate  On 
sion.  Second  Department   December  10,  IMt 
Action  by  James  Matthews  and  another  agaia^t 
Alexander  Ellas.    No  opinion.    Judgment  •<! 
the  Municipal  Oonrt  affirmed,  with  costs- 
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TTEEEWS  et  al..  AppellantB,  v.  TITLE 
RANTT  &  SURETY  CO.,  Respondent 
ezne  Court,  apellate  DivisioD,  Second 
rtment.    January  21,  1»I0.)    Action  by 

*  Matthews  and  Gardiner  D.  Matthews, 
osiTks  the  coi>artner8hip  ot  and  doing  busl- 
as  ^  D.  Matthews'  Sons,  against  the  Title 
aaty  &  Snre^  Company.  No  opinion. 
311  denied,  withont  costs.    See,  ahto,  119 

•  Supp.  1184. 


t-Y,  Respondent,  t.  NEW  YORK  CENT. 
.  R.  R.  00^  ADpellant  (Sniveme  Court, 
Hate  DivlBion,  Second  Dermrtment.  Jan- 
18,  1910.)  Action  by  John  H.  May,  as 
nistrator,  etc.,  of  Charles  Nelson  May,  de- 
id.  against  the  New  Yoric  Central  &  Hud- 
River  Railroad  Company.  No  opinion, 
-eviment  ordered,  and  case .  set  down  for 
day,  January  24,  I&IO. 

.^.THSIW.  Appellant,  t.  BOLDMAN,  Re- 
dent.  (Snpreme  Court,  Appellate  Division, 
Dd  Department.  December  10,  1909.)  In 
matter  of  the  summary  proceedings  brought 
oseph  Mayhew  against  Edwin  D.  Boldman. 
opinion.  Order  of  the  County  Court  of 
ICS  Coun^  affirmed,  with  ^0  costs  and  dls- 
lementa. 

AYHBW,  Respondent,  t.  B0TJ)MAN,  Ap- 
ant.  (Supreme  Court,  Appellate  Division, 
>Dd  Department.  December  10.  1009.)  In 
matter  of  ttie  summary  proceedings  brought 
Joseph  M^hew  against  ffidwin  D.  Boldman 
•ceeding  No.  1). 

SR  CURIAM.  Final  order  of  the  Munlc- 
.  Court  reversed,  and  new  trial  ordered,  costs 
jibido  the  event,  upcHi  the  ground  that  the 
islon  is  against  the  weight  of  the  evidence. 
<URR,  J.,  votes  to  reverse,  upon  the  ground 
t  the  petitioner  failed  -to  prove  any  agree- 
□t  for  the  letting  by  him  to  the  tenant, 
ler  at  the  date  mentioned  in  the  petition  or 
any  other  time. 

IILLER,  J.,  votes  to  affirm. 

lAYHEW,  Respondent,  t.  BOLDMAN.  Ap- 
lant  (Supreme  Court,  Appellate  Division, 
;ond  Department  December  10,  1909.)  In 
!  matter  of  the  summary  proceedings  brought 
Joseph  Mayhew  against  Edwin  D.  Bold- 
n  (proceeding  No.  2).  No  opinion-  Pinal 
Ler  of  the  Municipal  Court  reversed,  and  new 
al  ordered,  costs  to  atiide  the  event,  on  the 
)und  that  the  notice  to  terminate  the  ten- 
cy  was  not  servetl  aa  the  statute  requires. 

MEDBURY,  Appellant,  v.  WRIGHT,  Re- 
ondent  (Snpreme  Court,  Appellate  Division, 
cond  Department.  December  30,  1909.)  Ac- 
•n  by  Fitch  H.  Medbuir  against  Alberta  K. 
right.  No  opinioa.  Judgment  of  the  Mauic- 
Eil  Conrt  affirmed,  with  costs. 


Division,  Second  Department.  December  80, 
1909.)  Action  by  Mortimer  D.  Metcalfe  and 
Walter  Schonun,  copartners,  etc.,  against  the 
Board  of  EducauoD  of  Union  Free  School  Dis- 
trict No.  1,  Town  of  Osaiulng.  No  opinion. 
Judgmoit  and  order  affinned,  with  costs. 

HBTTROPOLITAN  TRUST  CO.  OF  CITY 
OP  NEW  YORK  v.  HBINZB.  (Supremo 
Court,  Appellate  Division,  First  Department. 
January  14,  1910.)  Appeal  from  Special  Term, 
New  York  (bounty.  Action  by  the  Metropoli- 
tan Trust  Company  of  the  City  of  New  York 
against  Arthur  P.  Heinze.  From  an  order 
granting  a  motion  to  vacate  a  judgment  enter- 
ed on  default  and  permttting  defendant  to  serve 
an  answer,  plaintiff  appeals.  Modified  and  af- 
firmed. Tom^lns  MellTalne,  for  appellant 
Robert  W.  Crawford,  for  respondent. 

PBR  CURIAM.  Without  passing  upon  the 
sufficiency  of  the  defense  set  up  in  the  proposed 
answer.  In  view  of  the  size  of  the  judgment 
and  the  circumstances  under  which  it  was  en- 
tered, and  of  the  fact  that  under  tbe  amend- 
ment of  the  rule  in  relation  to  Trial  Terms  the 

?laintiff  can  move  to  have  its  case  tried  at 
'art  2  and  thus  obtain  a  speedy  trial,  the  or- 
der appealed  from  should  be  modified,  by  pro* 
viding  that  the  judgment  shall  stand  as  se- 
curity, and,  as  so  modified,  affirmed,  without 
costs. 

MEYERS,  Appellants,  v.  ERIE  R.  CO.,  Re- 
spondent. (Supreme  Court.  Appellate  Division, 
Fourth  Department.  January  12,  1910.)  Ac- 
tion br  Martin  Meyers  against  the  Srle  Rail- 
road Company. 

PER  CURIAM.    Judgment  affirmed,  with 

costs. 

SPRINO,  J.,  not  sitting. 

MILES,  Respondent,  v.  CASUALTY  CO. 
OF  AMERICA,  Appellant.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  De- 
cember 8,  1909.)  Action  by  B.  T.  De  Witt 
Miles  against  the  Casualty  Company  of  Amer- 
ica. No  opinion.  Judgment  (115  N.  X.  Snpjf, 
1)  and  order  affirmed,  with  costs. 


METCALFE  et  al..  Appellants,  v.  BOARD 
F    EDUCATION    OF    UNION  FREE 
HOOIi  DIST.  NO.  1.  TOWN  OF  03SIN- 
\G,  RMpoudent    (Supreme  Court,  Appellate 


MILLER  V.  CAMPBELL.  (Supreme  Court. 
Appellate  Division,  First  Department.  De- 
cember 81,  1909.)  Action  by  Walter  W.  Mil- 
ler against  Charles  E.  Campbell.  No  opinion. 
Motion  denied,  with  $10  costs.    Order  Sled. 


MILLER  V.  CAMPBELL.  (Supreme  Court, 
Appellate  Division,  First  Department.  Janu- 
ary 14.  1910.)  Action  by  Walter  W.  Miller 
as^inst  Charles  R  Campbell.  No  opinion.  Mo> 
tion  denied,  with  $10  costs.   Order  filed. 


MILLER,  Respondent,  v.  CITY  OF  BUF- 
FALO, Appellant  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  January  26, 
1910.)  Action  by  Godfrey  MlUer  against  the 
City  of  Buffalo. 

PER  CURIAM.  Judgment  and  order  re- 
versed, and  new  trial  ordered,  with  costs  to  ap- 
pellant to  abide  event  Held,  that  the  defect  in 
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tJu  Street  was  too  slight  to  charge  tiie  defend- 
ant with  negligence. 
SPRING  aud  KKUSE.  JJ..  dissent 

In  re  MILLS  et  al.  (Supreme  Court,  Appel- 
late  DiTisioD,  First  Department.  January  21. 
1010.)  Id  the  matter  of  S.  Frederick  Mills  and 
others.  No  opinioo.  Order  affirmed,  with  flU 
costs  and  disbursements.    Order  filed. 


MILLS,  Respondent,  t.  ^MPFQ  et  al..  Ap- 
pellants. (Supreme  Court,  Appellate  DWIsioD, 
Second  Department.  January  21,  1910.)  Ac- 
tion by  Annie  Lt.  Mills  against  Otto  Kampfe 
and  others.  No  opinion.  Motion  for  leare  to 
anieal  to  the  Court  of  Appeals  denied,  without 
costs.    See,  also,  119  N.  Y.  Snpp.  908. 


MILLSTONE,  Respondent,  t.  NEW  YORK 
CENT.  &  H.  R.  R.  CO.,  Appellant.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
January  19.  1910.)  Action  ter  Samuel  J.  Mill- 
stone afiainst  the  New  York  Central  &  Hudson 
Rirer  Railroad  Company.  No  opinion.  Judg- 
ment affirmed,  with  costs. 


MINTZER  V.  MECHANICS'  &  TRADERS' 
Bank  et  al.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  January  21.  1910.) 
Action  by  Raniet  Mintzer  against  the  Mechan- 
ics' &  Traders*  Bank  and  Samnel  Lieberman, 
Interpleaded. 

PER  CURIAM.  Judgment  of  the  Municipal 
Court  reversed,  and  new  trial  ordered,  costs  to 
abide  the  event,  npon  the  grounds  that  the  court 
had  no  power  to  dismiss  the  complaint  on  the 
merits  before  defendant  rested,  that  plaintiff 
made  a  "prima  facie"  case,  and  that  jud^ent 
conld  not  have  been  rendered  for  the  defendaut, 
'in  the  absence  of  evidence  establishing  defend- 
ant's right  to  the  money. 

MITCHELL  T.  DUNMORB  REALTY  CO. 
(Supreme  Court  Appellate  Division,  First  De- 
partment. January  28,  1910.)  Action  by  Don- 
ald Mitchell  against  tm  Donmore  Realty  Com- 
pany. No  opinioB.  Motion  granted.  Ques- 
tions certified.  Order  filed.  See,  also,  IIB  N. 
Y.  Supp.  113S;  120  N.  Y.  Sapp.  771. 

MITCHELL,  Respondent  v.  MURRAY,  Ap- 
pellant, et  al.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  December  24,  1906.) 
Action  by  Donald  Mitchell  against  John  L. 
Murray,  impleaded.  N.  Heinsheimer,  for  ap- 
pellant.   H.  A.  Sperry,  fpr  respondent 

PER  CURIAM.  Order  modified,  by  striking 
oat  all  dansea  in  the  order  as  to  the  particu- 
lars to  be  famished,  except  the  first,  third, 
fourth,  twelfth,  and  fourteenth,  and,  aa  so  mod- 
ified, affirmed,  without  costs.  Settle  order  on 
notice.  See.  also^  126  App.  Div.  829^  lU  N. 
Y.  Supp.  32!. 

MIXER  et  al.,  Bespondeats.  v,  BCHWA6BR 
ft  NETTLETON,  Inc.,  Appellant  (Snpreme 
Court,  Appellate  Division.  Fourth  Department 
January  26,  1910.)  Action  by  Knowltoo  Mixer 
and  others  against  Schwarger  &  Nettleton,  In- 


corporated. No  opinion.  Judgment  aS: 
with  costs. 


MOe;  Respondent  THOMAS  MrNA 
CO.,  Appellant  (Supreme  Court  App<>^I!a:' 
vision.  Second  Department.  Januarr  '21.  I 
Action  by  John  M.  Moe  against  Thom^! 
Nally  Company. 

PER  CURIAM.  Motion  to  distni^^s  th 
peal  from  the  order  of  December  18th  ^ 
Motion  relating  to  the  orders  of  March 
July  29th  denied,  bat  the  validity  of  the  a 
and  the  right  of  the  appellant  to  diaclaim 
will  tie  considered  on  ue  argument  of  Um 
peal. 


In  re  MOESBB  (torn  cases).  McLAC 
LIN  T.  M0B8ER.  (Supreme  Court,  Appe 
Division,  First  Department  January 
1910.)  In  the  matter  of  George  Moeser. 
tion  by  Thos.  J.  McLanghlin  against  Of 
Moeser.  No  opinions.  Motious  granted. 
910  costs  in  each  case.  Orders  filed.  8«°e.  i 
129  App.  Div.  912.  114  N.  Y.  Supp.  IIOS: 
App.  DiT.  896,  118  N.  Y.  Supp.  112a;  lU 
Y.  Supp.  1185.   

MOORE,  Respondent  v.  ROCEraSTEB 
CO..  Appellant.  (Supreme  Court  Appd 
Division,   Fourth  Department  Decern?*! 

1909.  )   Action  by  Martin  M.  Moore  against 
Rochester    Railway    Company.     No  opii 
Motion  for  reargnment  denied.  Motion 
l^ave  to  aimeal  to  Court  of  Appeals  gns 
See,  also,  119  N.  Y.  Supp.  97. 

MOOREk  Respondent,  v.  TAYLOR.  A? 
lant  (Supreme  Court,  Appellate  D:;:- 
Fourth  Department  January  26.  1910.) 
tion  by  Thomas  Moore  against  Charles  1-'.  1 
lor,  as  surviving  partner  of  the  firm  of  Caai 
F.  Taylor  &  Co. 

PER  CURIAM.  'Judgment  and  ordm 
firmed,  with  costs.  See.  also,  131  App.  I 
924,  115  N.  T.  Supp.  1132. 

Mclennan,  p.  j..  and  kruse.  j.  i 

sent 

MOSES,  Appellant,  v.  SOULE,  Respond 
(Snpreme  Court  Appellate  Division,  Third 
partment  December  30,  1909.)  Action 
seph  Moses,  as  receiver  of  the  property  4 
Lebenheim  &  Sous  Company,  a  corpora 
against  Henry  C.  Soule.  No  opinioQ.  Jl 
ment  (63  Misc.  Rep.  203.  118  N.  Y.  SnppL  1 
unanimously  affirmed,  with  costs,  on  the  m 
that  every  person  affected  by  the  mortd 
consented  thereto. 

MULUN.  Bespoodent,  v.  GBNBSEE  CQI 
TY  ELECTRIC  LIGHT.  POWER  &1 
CO.,  Appellant  (Supreme  Court,  Appd 
Division,   Fourth  Department  Jannaryl 

1910.  )  Action  by  John  MulUn  agaioisti 
Genesee  County  Electric  tight.  Power  A  \ 
Company. 

PER  CURIAM.    Judgment  and  order' 
finned,  with  costs. 
WILLIAMS  and  ROBSON,  JJ..  disses^ 
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r^XCOONBY,  AppeUant,  t.  BILLINGS  et 
Respondents,  j^preme  Court,  AppeUate 
LOn,  Foorth  Department.  January  26, 
Action  by  Thomas  Mulrooney  against 
ea  S.  BtlliDgs  aod  another.  Mo  opinion. 
[lezLt  afflnned,  with  costs. 

LVANT,  Appellant,  t.  OHAPTBR  GBJN- 
OF  AMERICA.  KNIGHTS  OF  ST. 
N  AND  MAI/TA,  Respondent.  (Sapreme 
.  Appellate  DfTialon,  Second  Department, 
uber  SO,  1909.)    Action  hj  John  J.  Mnl- 

&Bainvt  the  Chapter  General  of  America, 
hts  of  St  John  and  Malta.  No  opinion, 
[nent  and  order  affirmed,  with  costs. 

JRPHT  T.  LEVT.  (Supreme  Conrt,  Ap- 
te  IMrision,  First  Department  January 
dlO.)  Action  by  James  P.  Murphy  against 
non  Len.  No  opinion.  Motion  tor  stay 
id.  '   Settu  order  on  notice. 

JItPHY  T.  LKYT.  (Supreme  Court,  Ap- 
te  DiTision,  First  Department  January 
.010.)  Action  by  James  P.  Murphy  against 
tuon  Levy.  No  opinion.  Applicatioa  de- 
,  with  $10  costs.    Order  signed. 


URPHY,  Bespondent,  t.  PRUDENTIAL 
;.  CO.  OF  AMERICA.  Appellant  (Su- 
ae Court,  Appellate  Division,  Third  Depart- 
t.  I>ecember  30,  1909^  Action  by  Daniel 
[^arphy  against  the  Prudential  Insurance 
ipany  of  America. 

BR  CURIAM.    Judgment  affirmed,  with 

:8. 

HEISTER  and  KELLOGG,  JJ.,  dissent 

lUSHAW,  Respondent  v.  CITY  OF  AM- 
ERDAM,  Appellant  (Supreme  Court,  Ap- 
ate  Diviciion,  Third  Department  Decem- 
30,  1909^  Action  by  Anthony  Mushaw 
inst  the  City  of  Amsterdam.  No  opinion. 
iRtnent  and  order  of  the  County  Court  nnan- 
msly  affirmed,  with  co3ts. 


lASH  et  al..  Respondents,  v.  THOUSAND 
LAND  STEAMBOAT  CO.  et  al.,  Appellants, 
ipreme  Court,  Appellate  Division,  Fourth 
[wrtment  January  12,  1910.)  Action  by 
iWp  I.  Nash  and  another  against  the  Thou- 
id  Island  Steamboat  Company  and  another. 
>  opinion.  Judgment  and  order  affirmed, 
th  costs,  apon  the  opinion  of  this  court  on 
rmer  appeal  in  same  case,  reported  at  123 
>p.  Dir.  148,  108  N.  Y.  Supp.  336. 

NATIONAL  BANK  OF  GLENS  FALLS, 
•npondeotj  v.  W.  F.  BURNS  CO.,  Amellant. 
upreme  (3ourt  Appellate  Division,  Third  De- 
Ttment  December  30,  1909.)  Action  1^  the 
itional  Bank  of  Glens  Falls  against  the  W. 
.  Barns  Company.  No  opinion.  Judgment 
uuimously  affirmed,  with  costs. 


NATURAL  CABBONIC  GAS  CO.,  Respond- 
it,  V.  WALSH.  AppeUant  (Supreme  Court, 
nwllate  Division.  FourUi  Department.  Jan- 

120N.Y.S.-72 


uary  19,  1910.)  Action  by  the  Natural  Car- 
bonic Gas  (Company  against  Maiy  E.  Walsh. 

PER  CURIAM.  Order  affinoed,  with  $10 
costs  and  dUbuisements. 

SPRING,  J.,  dlssmts. 


NEW  HARTFORD  COTTON  MFG.  CO., 
Respondent,  t.  LOWENSTEIN  et  al.,  Apml- 
lant  (Supreme  Court  Appellate  Division, 
Fourth  Department.  December  8,  1909.)  Ac- 
tim  by  the  New  Hartford  Cotton  Manufactur- 
ing Company  against  Morris  Loweustein  and 
others.  No  opinion.  Judgment  and  order  a^ 
firmed,  with  coats. 

NEW  YORK  AIR  BRAKE  CO.,  Appellant 
V.  INTERNATIONAL  STEAM  PUMP  CO., 
Respondent  (Supreme  Court,  Appellate  Divi- 
sion, FItBt  Department  January  21,  1910.) 
Action  by  the  New  York  Air  Brake  Company 

Einst  the  International  Steam  Pump  Com- 
y.  E.  T.  Rice,  for  appellant.  B.  N.  Cai^ 
0,  for  respondent  No  opinion.  Judgment 
a20  N.  Y.  Supp.  683)  affirmed,  with  costs, 
wiOi  leave  to  plaintiff  to  amend  ma  payment  of 
costs.   Order  Bled. 

NEW  YORK  CEMENT  CO.,  Respondent  v. 
NATIONAL  FIRE  INS.  CO.  OP  HART- 
FORD, Appellant  (Supreme  Court,  Appellate 
Division.  Third  Department.  December  30, 
1909.)  Action  by  the  New  York  Oment  Com- 
pany afiainst  the  National  Fire  Insurance  Com- 
pany of  Hartford.  No  opinion^  Judgment  and 
order  unanimouaiy  affirmed,  with  costs. 

NEW  YORK  CENT.  &  H.  R.  R.  CO.,  Ap- 
pellant, v.  WILLIAMS,  Com'r,  Respondent 
(Supreme  Court.  Appellate  Division,  Third  De- 
partment December  30.  1909.)  Action  by  the 
New  Yorti  Central  &  Hudson  River  RailEoad 
Company  against  John  WiUiama,  as  Commis- 
sioner  of  Labor  of  the  State  of  New  York'. 

PER  CURIAM.  Judgment  (64  Misc.  Rep. 
15,  118  N.  Y.  Supp.  785)  affirmed,  with  costs. 

KELLOGO  and  SBWEU^  JJ..  dissent 

NICHOLLS,  Appellant  r.  NIOHOLL^  Re- 
spondent (Supreme  Court  Appellate  Division, 
First  I>epartmait  December  24,  1900.)  Ac- 
tion by  EltsalKth  J.  Niuholls  against  Mark 
Nicholls.  F.  Bien,  for  appellant.  O.  Powell, 
for  respondent  No  opinion.  Order  reversed, 
with  $10  costs  and  diabursements,  and  motion 
denied,  with  $10  costs;  the  allegationa  in  th« 
complaint  being  snffidently  speciffi:.  Order 
filed.   

NORTHERN  BANK  OF  NEW  YORK,  Re- 
spondent, T.  FITZGERAIJ)  BRICK  CO.,  Ap- 
pellant, et  al.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department  Janoaij  14,  1910.) 
Action  by  the  Northern  Bank  of  New  Yon 
against  the  Fitzgerald  Brick  Conman^,  implead- 
ed with  others.  No  opinion.  Motion  denied. 
See,  also,  119  M.  Y.  Supp.  1187. 


NORTBRUP,  Respondent,  v.  WHEELER, 
Appellant.  (Supreme  Court.  Appellate  Divi- 
sion, Fourth  Department    December  8,  1900.) 
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Action  hj  Mary.  Q.  Northrop^  ai  ezecotiiz,  etc., 
against  Mary  wbeeler. 

PE:s  OUBIAM.  Judgment  affirmed,  vltb 
costs. 

McIiBINNAN,  P.  J..  dlMents,  npon  the  gronnd 
that  there  is  no  avlaence  of  consideration  for 
the  giTing  of  the  note  In  suit 

O'BRIEIN,  BespoDdent,  v.  NAUOHTON  CO. 
et  al.,  Appellanta.  (Supreme  Court,  Appellate 
DItIskhl,  Second  Department.  December  30, 
1009.)  Action  hj  James  O'Brien  against  the 
Naiighton  Company  and  another.  No  opinion. 
Judgment  and  order  unanimously  affirmed,  with 
costs. 

O'BRIEN,  Respondent,  T.  NAUGHTON  CO. 
et  al.,  Appellants.  (Supreme  Court,  Appellate 
Divieion,  Second  Department.  January  21, 
IftlO.)  Action  by  James  O'Brien  against  the 
Naughton  Company  and  another.  No  opinion. 
Motion  denied,  without  costs. 


OCHOA  T.  MOUI.TON.  (Supreme  Court, 
Appellate  Division,  First  Department  Janu- 
ary 14,  1910.)  Action  1^  Frank  Ochoa,  an  in- 
fant, against  Mace  Moulton,  Jr.,  w  administra- 
tor. No  opinion.  Motion  for  stny  denied.  Set- 
tle order  on  notice. 


OCHOA  v.  MOUI/rON.  (Supreme  Court, 
Appellate  Division,  First  Department  Janu- 
ary 14,  1910.)  Action  by  Frank  Ochoa,  an  in- 
fant against  Mace  Moulton,  Jr.,  as  administra- 
tor. No  opinion.  Application  denied,  with  $10 
costs.    Order  signed. 


0'(X)NNOR,  Appellant,  v.  CITY  OP  NEW 
YORK.  Respondent.  (Supreme  Court,  Appel- 
late Division,  Second  Department  December 
30,  1909.)  Action  by  Edward  J.  O'Connor 
against  the  City  of  New  Yoik.  No  opinion. 
Judgment  of  the  Municipal  Court  unanimously 
affirmed,  with  costs. 

O'CXJNOR  T.  Mcelroy.  (Supreme  Court, 
Appellate  Division,  Second  Department.  De- 
cember 10,  1909.)  Action  by  John  C.  O'Conor 
against  Daniel  S.  McEIro^.  No  opinion.  Ex- 
ceptions overruled,  and  judgment  directed  to 
be  entered  by  the  trial  court  with  crata. 

OGDEN  et  al.  v.  SERGEANT.  (Supreme 
Court  Appellate  Division,  First  Department. 
January  14,  1910.)  Action  by  Frederick  J. 
Ogdeu  and  others  against  Wm.  ti.  Sergeant 
No  opinion.  Motion  granted,  upon  plaintiffs 
filing  stipulation  mentioned  In  order.  Order 
signed.   See,  also,  119  N.  Y.  Sapp.  672: 

OliDS.  Respondent  OOTHOUDT^  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
Third  Department  December  30,  1909.)  Ac- 
tion by  Perry  M.  Olds  against  Myron  H. 
Oothoadt  No  oi^ion.  Motion  denied.  See, 
also,  119  N.  T.  Supp.  1137. 

O'MARA,  Respondent  v.  MORGAN,  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
Third  Department    December  SO,  190D.)  Ac- 


tion by  Cornelius  O'Marm,  Jr.,  an  Infant  b. 
Cornelius  O'Mara,  his  guardiaa  ad  lites 
against  Jessie  G.  Morgan. 

PER  CUBIAH.  Judgment  and  order  affirc 
ed,  with  costs. 

SEWin^  J„  dUssents. 

ONERATO,  Respondent  McLiARNO 
Appellant.  (Supreme  Court,  Appellate  Vir 
sion.  First  Department  December  24,  19ft< 
Action  by  Pietro  Onerato,  u  infant  agaiL; 
Thomas  McLamon.  W.  Xl  Obiion,  for  app^ 
lant  R.  Maggio,  for  respondent  No  opinii^ 
Order  affirmed,  with  $10  costs  and  disbun: 
ments.    Order  filed. 

In  re  O'REILLY  (two  cases).  (Sapna 
Court  Appellate  Division,  Second  Departm*-:. 
January  21,  1910.)  In  the  matter  of  the  Kpf 
cation  to  revoke  the  letters  testamentary  issu'- 
to  Frank  E.  O'Reilly,  as  executor  of  Arthu 
J.  Heaney,  deceased.  No  opinion.  Motion 
nied.  with  eoct&  Bte,  also^  130  N.  T.  Sap; 
1137,  1138. 

In  re  O'REILT^Y  (three  cases).  (Sopms 
Court  Appellate  Division.  Second  Departmni: 
January  SSd,  1910.)  In  the  matter  of  the  j- 
dicial  settlanent  of  the  account  of  Frank  F 
O'Reilly,  u  executor  and  trustee  under  it 
last  will  and  testament  of  Arthur  J.  Hease; 
deceased.  No  opinion.  Motion  for  leave  t 
appeal  to  the  Court  of  Appeals  denied. 
also,  119  N.  Y.  Supp.  1137,  1138. 

O'KEIIXY,  Respondent  T.  GALiCAGHET! 
Appellant,  et  al.  (two  cases).  (Supreme  Co-r 
Appellate  Division,  First  Department  IV.>-- 
ber  17,  1909.)  Action  by  Kathryn  0"Rei 
acainst  Patrick  Gallagher,  impleaded.  C  i- 
Hill,  for  appellant  J.  R.  Halsey.  for 
ent  No  opinion.  Order  affirmed,  with-  - 
costs.  Motion  to  dismiss  appeal  granted,  i: 
less  appellant  pay  $10  costs  and  have  apr«. 
ready  on  or  before  first  Tuesday  of  Februar- 
19ldL   Orders  filed. 

OSTRANDER,  Respondent  MUSSEL 
MAN.  Appellant  (two  cases).  (Supreme  Coon 
Appellate  Division,  Second  D^iartment  J&: 
uR\y  21,  1910.)  Actions  by  Lawrence  O^tras 
der,  suing  as  a  poor  person,  and  by  Peter  W 
Ostrander,  his  guardian  ad  litem,  against  Ern 
Musselman.  No  opinioo.  Motion  to  dismis 
appeal  granted,  wltn  costs. 

OZOGAR,  Respondent  v,  PIERCE,  BFT 
LBR  &  PIERCE  MFG.  CO.,  Appellant 
preme  Court,  Appellate  DivWon,  Fourth  I^- 
partment  January  12,  1910.)  Action  by  A: 
drew  Osogar  against  Pierce,  Bntler  ft  f^r^- 
Manufacturing  Company.  No  oi^nlim-  Mnti- 
to  amend  decision  (119  N.  Y.  Supp.  so  .  - 

to  show  that  reversal  was  on  gu^tlons  of  li~ 
only,  denied,  with  $10  costs. 


PACKER  et  al.  v.  VAN  WAOENEN  et 
(Supreme  Court  Appellate  Division,  Third  P 

Grtment  December  30.  1S09.)  Action 
na  B.  Packer  and  another  agalnat  Joiin 
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fVasvnen  and  another,  as  ezecntois,  etc:, 
ttiers.  No  opinion.  Judpneot  and  oi^ 
inuimoualy  affirmed,  with  one  bill  of  coetB 
7oir  of  the  respondents,  who  are  execa- 
iS&iQat  the  ptaintifh,  and  one  bill  of  costs 
'or  of  Uie  respondent  McMahon,  payable 
I  the  estate. 


L^OINO.  Respondent,  t.  BROOKLYN 
3^tIXS  R-  CO..  Appellant.  (Supreme 
.A.ppellate  Division,  Second  Department 
iLber  10,  1900.1  Action  hy  Midiael  Pa- 
a  asrainit  the  Bxooklyn  Heigiits  BailToad 
►any. 

R-  CURIAM.  Judgment  and  order  of  the 
ty  Court  of  Kings  County  reversed,  and 
trial  ordered,  costs  to  abide  the  event,  on 
Eround  that  the  exception  was  well  taken 
le  refusal  of  the  court  to  chaise  the  re- 
t  at  folios  180-181. 

ItSCHBERO,.  P.  J.,  and  RICH,  J.,  dia- 


pe  PAPB.  (Supreme  Court,  Appellate  Di- 
tn.  Second  Department.  December  10, 
>.)  In  the  matter  of  the  application  of  Otto 
E'  for  admissiou  to  the  bar.  No  opinion. 
Ucatlon  granted,  and  order  signed. 

\RCELIj,  Respondent,  t.  NEW  YORK 
■sT.  &  H.  B,  R.  CO.,  Aopellant,  et  al.  (Su- 
ne  Conrt,  Appellate  Division,  Fourth  De- 
:ment.  December  8,  1909.)  Action  by  An- 
D.  Parcell,  an  infant,  etc.,  arainst  the  New 
-k  Central  ft  Hadson  River  Railroad  Com- 
y  and  another. 

ER  CURIAM.  Judgment  against  the  New 
■k  Central  &  Hudson  River  Railroad  Com- 
.y,  and  order  denying  motion  for  new  trial, 
rmed,  with  costs.  Judgment  of  nonsuit  af- 
aed,  with  costs  to  the  respondeat  New  York, 
tario  &  Western  Railroaa  Company  against 
appellant  New  York  Central  &  Hudson 
rer  Railroad  Company. 

VIIXIAMS,  J-t  dissents  from  the  affirmance 
the  judgment  and  order  against  the  New 
rk  Central  ft  Hudson  River  Railroad  Com- 
ny,  on  the  ground  of  contributory  negligence. 

?ARHAM,  Appellant,  y.  BURNS  et  al..  Re- 
ondents.  (Supreme  Court,  Appellate  Divi- 
in,  Second  Department.  January  21,  1910.) 
:tioD  by  Frank  Earle  Parfaam.  as  assignee, 
c,  aEaiost  Eidvaid  Bunu.  individually,  etc., 
.d  others. 

PER  (7DBIAM.  Motion  for  reargument  de- 
ed. Motiw  for  leave  to  appeal  to  the  Court 
'  Appeals  granted.    See,  also,  120  N.  Y.  Suppt 

12. 

HIRSCHBERG,  P.  J.,  dissents. 


PARTS  et  al.  v.  LITTLE  GIANT  REALTY 
0.  et  al.  (Supreme  Court,  Appellate  Divi- 
OD.  Second  Department  December  10,  1909.) 
ction  by  Moe  Paris  and  others  against  the 
Altle  Giant  Realty  C<»npBny  and  others.  No 
pinion,  (hder  amrmed,  with  $10  costs  and 
isbnnements. 


PARIS,  Appellant,  v.  STBVBNSON  et  al.. 
Respondents.  (Supreme  Court,  Appellate  Di- 
vision, Q?hird  Department  January  14,  1910.) 
Action  by  Ruasel  C.  Paris  against  Charles  E. 
Stevenson  and  others.  No  opinion.  Order  re- 
versed, with  $10  costs  and  olsbursements,  and 
motion  denied,  with  $10  costs,  on  the  auttiority 
of  Laird  T.  Carton,  196  N.  Y.  169,  89  N.  ll 
822. 

PARODI,  Appellant,  v.  TILFORD,  Respond- 
ent (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  January  21,  IfilO.)  Action 
by  Melaine  Parodi  against  George  Tllford.  No 
opinion.  Motion  denied,  wiUiout  coats.  See, 
also,  118  N.  T.  Snpp.  1129. 

PARODI,  Appellant,  v.  TILFORD^  Respond- 
ent (Supreme  Court,  Appellate  Division.  Sec- 
ond Di^artment.  January  21,  1910:)  Action 
by  Stanislaus  J.  Parodi  against  George  Tll- 
ford. No  o^nion.  Motion  denied,  without 
costs.   See,  aim,  118  N.  Y.  Supp.  1129^ 

PECHETTE,  Respondent,  v.  NEW  YORK  ft 
Q.  C.  RY.  CO.,  Appellant  (Supreme  Court, 
Appellate  Division,  Second  Derartment  De- 
cember SO.  1900.)  Action  by  Ullle  Pechette 
against  the  New  York  ft  Queens  County  Rail- 
way Company.  No  opinion.  Judgment  and  or> 
der  unanimously  affirmed,  with  costs. 

PECK,  AppeIIant,"v.  FRIEDERICH  et  al.. 
Respondents.  (Supreme  Court.  Appellate  Di- 
vision, Fourth  Department  December  8,  1901k) 
Action  by  Charles  H.  Pe<4  against  Adam  Q. 
Friedericb  and  others. 

PER  CURIAM.  Order  affirmed,  with  $10 
casta  and  disbursements,  without  prejudice  to 
the  right  of  appellant  to  apply  for  an  injunction 
upon  the  giving  of  satieiactory  security,  aud 
the  stay  now  existing  is  continued  for  five  daj-s 
from  service  of  a  copy  of  this  decision  to  en- 
able sud)  application  to  be  made. 

PEOPLE  v.  BAILY.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  January 
28,  1910.)  Proceeding  by  the  People  of  the 
State  of  New  York  against  Albert  W.  Bally. 
No  opinion.  Motion  to  dlBmiss  aweal  granted. 
Otder  filed.   

PEOPLE  V.  BAMBERGER  et  al.  (Supreme 
Court.  Appellate  Division.  First  Department 
January  28,  1910.)  Proceeding  by  the  People 
of  the  State  of  New  York  against  Leon  Bam 
berger,  impleaded  with  others.  No  opinion. 
Motion  to  dismiss  appeal  granted.   Order  filed. 

PEOPLE,  Respondent,  V.  CARLO,  Appel- 
lant (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  December  30,  1900.)  Pro- 
ceeding by  the  People  of  the  State  of  New  York 
against  vito  Carlo.  No  opinion.  Judgment  of 
conviction  of  the  CJounty  (;ourt  of  Kings  Coun- 
ty affirmed. 

PEOPLE.  Respondent,  t.  CARMODY,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Fourth  Department   January  20,  1910.)  Pro- 
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ceeding  br  the  People  of  the  State  of  New  York 
Bgainit  Jecnle  Cannody.  No  oplnioo.  Passed 
twice,  and  dismiased  under  rule  39. 


PEOPLE,  Respondent,  t.  CICILIO,  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
Piist  Department  January  21,  1910.)  Pro- 
ceeding: by  the  People  of  the  State  of  New 
Toric  asainst  Salvatore  Cicilio.  J.  E.  Brande, 
for  appellant  R.  O.  Taylor,  for  respondent 
No  opinion.  Judgment  reversed,  and  new  trial 
ordered.   Settle  order  on  notice. 

PEOPLE,  Respondent  v.  DB  BARBERI, 
Appellant  Supreme  Coart,  Appellate  Divi- 
sion, Second  Derottment.  December  SXi,  1909.) 
Proceeding  by  the  People  of  the  State  of  New 
York  against  Fred  De  Barberi.  No  opinion. 
Motion  for  rearninient  denied,  vithoat  costs. 
For  former  dedslon  see  119  N.  T.  Snpp.  1138. 

PEOPLE,  Appellant,  t,  DElCKBRt  Respond- 
ent. (Supreme  Court,  Appellate  Division, 
Third  Department  December  80,  1909.)  Pro- 
ceeding by  the  People  of  the  State  of  New  Tork 
•gainst  William  Decker. 

PER  CURIAM.  Judgment  and  order  •^ 
&rmed.  with  costa. 

SMITH,  P.  J-  and  OOCHRANB,  J.,  dlveot 

PEOPLE  T.  DE  FORNARO.  (Supreme 
Court,  Appellate  Division,  First  Department 
Jannazy  28,  1910J  Proceeding  by  the  People 
of  the  State  of  New  York  against  Carlo  de 
Fomaro.  No  opinion.  Motion  to  dismiss  ap- 
peal granted,  nnless  appellant  comply  with  con- 
ditions stated  in  order.  Order  filed.  See,  also, 
119  N.  T.  Supp.  746^  

PEOPLE  T.  DUNN.  SAME  v.  SILVER- 
MAN et  al.  CONLON  v.  KELLY.  (Supreme 
Conrt,  Appellate  Division.  First  Department 
December  24,  1909.)  Proceedinfts  by  the  People 
of  the  State  of  New  York  against  John  Dunn 
and  against  Hari?  Silverman  and  another,  and 
action  Iv  Viva.  K.  Conlon  againet  Mary  A. 
Kelly.  No  opinions.  Motions  granted,  unless 
appellant  complies  with  conditions  stated  in  or- 
der.  Orders  filed. 

PEOPLEL  Respohdeot,  v.  FARINA,  Appel- 
lant. (Supreme  Oonrt  Appellate  Division,  Bec- 
ood  Department  January  21,  1910.)  Proceed- 
ing by  the  People  of  the  State  of  New  YoA 
against  Nick  Farina.  No  opinion.  Motion  for 
resettlement  of  order  denied,  without  costs.  See, 
also,  184  App.  Dlv.  110,  118  N.  Y.  Sapp.  817. 


PEOPLE  V.  GREEN.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  December 
10,  1909.)  Proceefiing  by  the  People  of  the 
state  of  New  York  against  John  Green.  See, 
also,  118  N.  Y.  Supp.  1130.  With  this  case 
has  been  consolidated  in  this  court  cases  bear^ 
lug  titles  as  follows:  People  v.  Richard  Moore ; 
People  v.  Mary  Dale;  Richard  A.  Springs  v. 
David  W.  James;  Felix  H.  Levy  v.  Alfred 
Jaeckel ;  Richard  V.  MattLson  v.  Agnes  Matti- 
son  ;  Twelfth  AVard  Bank  v.  Gus  Luckes ;  Isaac 
Dindn  v.  Samuel  Colcord ;  Jerome  S.  Lune- 
sehloss  T.  J.  Weinberg;  Irwin  Mei^el  t. 


liam  J.  Murray.  No  opinions.  Motions  to  dis- 
miss appeals  granted,  unless  appellants  comply 
with  conditions  stated  in  orders.    Orders  filed. 


PEOPLE  v.  GREEN.  (Supreme  Court  Ap- 
pellate Division,  First  Department  January 
28,  1910.)  Proceeding  by  the  People  of  the 
State  of  Xew  York  agaust  John  Oreen.  No 
opinion.  Motion  granted  as  stated  in  order. 
Order  filed. 


PEOPLE,  Respondent  HARRIS,  Appel- 
lant. (Supreme  Conrt  Appellate  DIviriaii,  First 
Department  December  24,  1900.)  Proceed- 
ing by  the  People  of  the  State  of  New  York 
against  Charles  Harris.  L.  A.  Snitkin.  for  ap- 
pellant A.  A.  Mayper,  for  the  People.  No 
opinion.  Judgment  affirmed.  Order  filed. 


PEOPLE,  Respondent  t.  HLAVACEK,  Ap- 
pellant (Supreme  Court  Appellate  IMvision. 
TbM  Department  December  30.  1909.)  Pro- 
ceeding bv  the  People  of  the  State  of  New 
York  against  Frank  Hlavacek.  No  opinion. 
Judgment  of  conviction  unanimously  affirmed 


PEOPLE!.  Respondent  t.  HOUGHTON.  Ap- 
pellant. (Supreme  Oourt,  Appellate  IKvision. 
First  Department  December  24,  1900.)  Pn>- 
ceeding  by  the  People  of  the  State  of  New  Yort 
against  William  H.  Hongbtoo.  L.  J.  Vorhan& 
for  appellant.  W.  T.  Jerome,  for  the  People. 
No  opinion.  Upon  the  stipulation  of  tlie  district 
ftttomey,  judgment  reversed,  and  new  trial  or- 
dered.  Order  filed. 

PEOPLE.  Respondent  KRAUS.  Appel- 
lant. (Supreme  Court,  Appellate  Divisioo. 
Fourth  Department  Januair  29.  1910.)  Pro- 
ceeding by  the  People  of  the  State  of  New  Yoik 
against  John  Eraus.  No  opinion.  Motioa 
granted  dismissing  appeal. 


PEOPLE  T.  MARENO.  SAME  t.  BERKO- 
WITZ.  (Supreme  Court  Appellate  Dirisioo, 
First  Department  December  Ift  1000.)  Pro- 
ceeding by  the  People  of  the  State  of  New  Yotfc 
against  An^ooy  Mareno,  and  against  Monis 
Berkowitz.  No  oi4nloiis.  Honmis  craolcd. 
Orders  filed. 

PEOPLE  v.  MERINDA.  (Supreme  Court. 
Appellate  Division.  First  Department  Januarr 
14,  1910.)  Proceeding  by  the  People  agaiort 
Michael  Merinda.  With  this  case  has  been 
consolidated  in  this  court  cases  bearing  titiM 
as  follows:  Max  Hallheimer  r.  Morris  Blorli; 
Manix  Co.  t.  Oscar  Wentzel;  Chas.  J.  Brrcii* 
V.  Raoicb  Mfg.  Go.  No  opiDicms.  Motions 
granted,  unless  appellant  compliea  vith  cec- 
ditions  stated  in  orders.   Orders  filed. 

PEOPLE  T.  MOBOENSTERN  et  aL  Tb  re 
SAYLD6.  PEOPLE  r.  BINGHAM.  iSf 
preme  Court  Appellate  Division,  First  Depen- 
roent.  December  24,  1000.)  Proceeding  by  tb<! 
People  of  the  State  of  New  Yotk  against  Georje 
Morgenstem  and  another.  In  the  matter  of 
Whipple  O.  Sayles.  Proceeding  ia  the  pe«p> 
of  the  State  of  New  York  against  Tikoaa 
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Lffham.    No  oplnlooa.  Motioni  franted.  Or- 

B  filed. 

'EX>PI>E\  Respondent,  t.  FERRATO  et  al., 
pellantB.  (Supreme  Court,  Appellate  Divi- 
D,  Fourth  Department.  January  26,  1910.) 
Dceedins  by  the  People  of  the  State  of  New 
rk  against  Mosemiliano  Ferrato,  and  Qar- 
ino  Albrico.  No  opinion.  Motion  granted 
missing  appeal. 

?EOPLB,  Respondent,  v.  PAUL  SMITH'S 
^KCTRIO  LIGHT  &  POWER  &  R.  CO.,  Ap- 
llant  (Actions  1  and  2).  (Supreme  Court,  Ap- 
llate  iMviaion,  Third  Department  Decem- 
r  30,  1900.)  Proceedings  by  the  People  of  the 
ate  of  New  Yoric  against  Paul  Smith's  Elec- 
c  L/isht  &  Power  A  Railroad  Company.  No 
inions.  Orders  affirmed,  with  |10  «ists  and 
ibunementi. 

PEOPLE,  Respondent,  t.  PAUL  SMITH'S 
LECTBIC  LIGHT  &  POWER  &  R.  CO.,  Ap- 
llant  (Actions  1,  2.  and  3).  (Supreme  Court, 
apellate  Division,  Third  Department  Decem- 
T  30,  190&.)  Proceedings  by  the  People  of  the 
:ate  of  New  YoA  against  Paul  Smith's  Elec- 
ic  Lfight  &  Power  &  Railroad  Company. 
PE}B  CURIAM.  Order  denying  motion  to 
•nsolidate  actions  affirmed,  with  ^0  costs  and 
sbursements  as  of  one  appeal. 
KELLOGG,  X,  dissents. 

PEOPLE,  Reapondent,  t.  PERSCE,  Appel- 
mt.  -(Supreme  Court,  Appellate 'Diyision,  First 
tepartment  December  24,  19090  Proceed- 
iS  by  the  People  of  the  State  of  New  York 
gainst  GiuB^pe  Persce.  J.  Palmieri,  for  ap- 
ellant  R.  S.  Johnstone,  for  respondent  No 
pinion.  Judgment  affirmed.  Order  filed.  See, 
ISO,  119  N.  T.  Supp.  1180. 


PEOPLE,  Respondent,  v.  RICB^  Appellant 
Supreme  Coart,  Appellate  DiTision,  Hilid  De- 
artment  December  30,  1900.)  Proceeding  by 
be  People  of  the  State  of  New  Yortc  against 
toK«r  Bice.  No  opinion.  Jndfment  ox  con- 
iction  vnaniinonsly  affirmed. 

PEOPLE  V.  TATHAM.  (Supreme  Oonrt,  Ap- 
ellate Division,  First  Department  January 
«.  1910.)  Proceeding  by  the  People  of  the 
itate  of  New  Yorlc  airainfit  Mollle  Tatham.  No 
•pinion.  Motion  to  dismiss  appeal  granted,  un- 
ess  appellant  comply  with  conditions  stated  in 
)rder.   Order  filed. 


PEOPLE,  Respondent,  t.  THOM.  Appellant 
'Supreme  Court  Appellate  Division,  First  De- 
[iartment.  December  24,  1900.)  Proceeding  by 
the  People  of  the  State  of  New  YoA  against 
James  Thmi.  A.  Smith,  for  appellant  A. 
A  Mayper,  fOV  the  People.  No  opinion.  Judg- 
ment affirmed.   Order  filed. 

PEOPLE,  Respondent  v.  THOMPSON  et 
al..  Appellants.  (Supreme  Court  Appellate  Di- 
vision, Fourth  Department  January  12,  1010.) 
Proceedli^  bj  the  People  of  the  State  of  New 


York  against  Philip  Thompson  and  another.  No 
opinion.   Judgment  and  oniers  affirmed. 


PEOPLE,  Reapondent,  v.  VIBTERSON,  Ap- 
pellant (Supreme  Court,  Appellate  Diviuion, 
Second  Department.  December  30,  1909.)  Pro- 
ceeding by  the  People  of  the  State  of  New  York 
against  Rebecca  Vleterson.  No 'opinion.  Judg- 
ment of  conviction  ot  the  Court  of  Special  Ses- 
sions affirmed. 


PEOPLE  ex  rel.  JOLINE  v.  WILLOOX. 
(Suprrane  Court  Appellate  Division,  First  De- 
partment January  14,  1010.)  Proceeding  by 
the  People  of  the  State  of  New  York,  on  the 
relation  of  Adrian  H.  Joline,  against  Wm.  R. 
Willcox  With  this  case  has  been  consolidated 
In  this  oonrt  cases  bearing  titles  as  follows: 
Jeannette  H.  Joseph  v.  Simon  Henlg;  In  re 
Georgianna  N.  Amidon ;  William  J.  Schief- 
felin  V.  Geo.  R.  McClellan.  No  opinions.  Mo- 
tions granted.  Questions  certified.  Orders  fil- 
ed. l£e.  also,  117  N.  X.  Supp.  1188;  120  N. 
Y.  Supp.  84,  21S. 

PEOPLE  ex  rel.  LTNDBMANN,  Appellant 
V.  BINGHAM,  Police  Com'r,  Respondent  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. January  21,  1010.)  Proceeding  by 
the  People  of  the  State  ot  New  York,  on  the  re- 
lation of  Ernst  Lindemann,  against  Theodore 
Bingham,  as  Police  Commissioner,  etc  No  opin- 
ion. Motion  to  resettle  order  granted,  wlthont 
costs.   See,  also,  120  N.  Y.  Supp.  186. 


PEOPLE  ex  rel.  MacPAYDEN.  Respondent 
V.  METZ,  dtj  Comptroller,  Appellant.  (Su- 
preme Court,  Appellate  Division,  Spcond  Depart-, 
ment.  December  80,  1900.)  Proceeding  by  the 
People  of  the  State  of  New  York,  on  the  rela- 
tion at  James  MacFayden,  against  Herman  A. 
Metz,  as  comptroller  of  the  City  of  New  York. 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbursements,  apon  the  authority  ot  People  ex 
rel.  Post  T.  Mets,  as  Comptroller  (decided  here- 
with) intra. 

PEOPLE  ex  rel.  NICHOLS  v.  BOARD  OF 
TOWN  AUDITORS  OF  TOWN  OF  HOBI- 
CON,  WARREN  OOUNTy,  N.  Y.  (Supreme 
Court,  Appellate  Division,  Third  Department 
December  30,  1000.)  Proceeding  by  the  People 
of  the  State  of  New  York,  on  the  relation  of 
Ida  F.  Nichols,  as  executrix  of  the  last  will 
and  testament  ot  Seth  H.  Nichols,  deceased, 
against  the  Board  of  Town  Auditors  of  the 
Town  of  Horicon,  Warren  County,  N.  Y. 

PER  CURIAM.  Determination  of  the  de- 
fendant reversed  on  law  and  facts,  with  ^0 
costs  and  disbursements  to  the  relator,  and  the 
matter  remitted  to  the  town  board,  with  direc- 
tions to  audit  and  allow  relator's  claim  at  the 
amount  which  Is  properly  due  thereon. 

SMITH,  P.  J.,  not  Todng.  COCHRANE,  J., 
dittients. 

PEOPLE  ex  rel.  POST,  Respcmdent,  ▼. 
METTZ,  C:Sty  Cc»nptroller,  Appellant.  (Supreme 
Court.  Appellate  Dtvbion,  Seomd  Department 
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December  80,  1900.)  Proceeding  by  the  People 
of  the  State  of  New  York,  on  the  relation  of 
John  D.  Post,  against  Herman  A.  Mets,  as 
Comptroller  of  the  City  of  New  Yorlc. 

PER  ODRIAM.  Order  affirmed,  with  SIO 
coats  and  diabursementa,  upon  the  ground  that 
it  appears  on  the  moving  papers  that  it  haa  been 
determined  by  the  Supreme  Court  that  the  re- 
moval of  Daniel  C.  Carey  waa  lawful  and  prop- 
er, which  deteiminatfon  Is  In  full  force  and  ef- 
fect 

PBOPLD  ex  tel.  STEBN,  ReUtor,  T.  Mc- 
GOWAN,  Respondent.  (Supiente  Gmirt,  Ap- 
pellate IHTlaioQ,  First  Department.  December 
17,  lOOe.)  Proceeding  by  the  People  of  the 
State  of  New  Yoric,  on  uie  relation  of  Oscar 
Stem*  asainst  ^trlck  F.  McGtowan,  preaident, 
ete.  L.  A.  Alwams,  for  relator.  T.  F.  Noouan, 
for  respondent  No  opinion.  Writ  dismissed, 
and  proceedings  afflrmeo,  witti  oosta.  Settle  or^ 
der  on  notice. 


PEOPI^  ex  rel.  WALSH  t.  BIMOHAM, 
Police  Com'r.  (Supreme  Court  Appellate  Di- 
vision, First  Department.  January  28,  1910.) 
Proceeding  by  the  People  of  the  State  of  New 
York,  on  the  relation  of  Thomaa  O.  Walsh, 
a^^ainst  Tbeo.  A.  Bingham,  as  Police  Oommis- 
siouer.   No  (pinion.   Motion  granted. 

PBROY  T.  SIREL  (Saprone  Oourt,  Appel- 
late IMvisini.  First  Departmoit  January  14, 
iniO.)  Action  by  Herbert  L.  Percy  against 
I^ander  S.  Sire.  No  opinion.  AwUcation  de- 
nied, with  $10  costs.  Order  signed.  See,  also, 
lis  N.  Y.  Supp.  225. 


FETBRSON,  Appellant  t.  SUPREME 
LODGE^  KNIGHTS  OF  HONOR,  Respondent. 
(Supreme  Court,  Appellate  Division,  First  De> 

Sartment  June  1000.)  Action  by  Selma  L. 
[.  Petersm  ajninat  the  Supreme  Lodge,  Knights 
of  H«ioT.  No  i^iinion.  Judgment  affirmed, 
with  costs. 

PHILIPS,  Respondent,  t.  HOGAN,  'Appel- 
lant. (Supreme  Court,  Appellate  Division,  Third 
Department.  December  30,  1009.)  In  the  mat- 
ter of  summary  proceedings  by  Schuyler  C. -Phil- 
ips against  Elizabeth  J.  Hogan.  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. 

PHILLIPS.  AppeUaut  t.  PHILLIPS,  Re- 
nmndent  (Supreme  Oourt  Appelate  Division, 
Fourth  Department.  January  12,  1910.)  Ac- 
tion by  Ella  Phillips  a^nst  Itena  Phillips. 
No  opinion.   Judgment  affirmed,  with  costs. 

PHILLIPS  BROS.  FRUIT  CO.,  Respondent 
V.  ISIIAM^  Appellant  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  January 
19,  19ia)  Action  by  the  Phillips  Bros.  Fmit 
Company  against  Frank  N.  Isham.  No  opin- 
ion. Judgment  affirmed,  with  costs. 


PLOGER  T.  BRIGHT.  (Supreme  Court 
Appellate  Division,  First  Department  Janu- 


ary 28,  1010.)    Action  by  Anna   W.  Pkfs 
against  Anna  W.  Bright    No  (vinioo.  A^: 
cation  denied,  with  SIO  costs.  Older 
See,  also,  110  N.  Y.  Supp.  62& 

PLUNKETT  V.  LEHIGH  VAM^BT  B.  a 
(Supreme  Court  Appellate  Division.  Pmuth  [ih 
paitment  December  10,  1009.)  Actus  ^ 
Thomas  Plunliett,  as  adminUtrator,  etc..  tasr 
the  Lehigh  Valley  Railroad  CompanT.  No  o^b- 
ion.  PlaintifF's  exceptions  overralea,  niotioo  6* 
new  trial  denied,  with  coste,  and  jadgmeat  t- 
rected  for  the  d^endant  upon  tlie  nonsDit,  «~ 
costs. 

PRATT  v.  NEW  YORK  MKRCANTm 
EXCHANGE.  (Supreme  Court  Appellate 
vision,  First  Department  Jannary  14,  HSfi'i, 
.\ppeal  from  Special  Term,  New  York  Coctt] 
Application  by  Arthur  V.  Pzatt  for  a  writ 
mandamus  against  New  York  MercBstile  b 
change.  From  an  order  denying  motion  for  v- 
temative  writ  petitioner  appals.  Bevemi 
Grant  G.  Fox,  for  aiqiellant  Wiiliun  H.  Wat- 
hams,  for  respondent. 

PER  CURIAM.  We  think,  upon  the 
davit  or  written  proof  furnished  by  tbe  ^tidx- 
er,  a  proper  easels  made  for  an  alternative  vr: 
under  the  provisions  of  section  2067  of  the  L'c^ 
of  C^vll  l^ocedure.  The  order  appealed  trea. 
should  be  reversed,  with  |10  costs  and  diabaie-; 
meats,  and  the  motion  for  an  altematiTe  niF; 
granted. 

LAUOHLIN  and  CLARKE,  JJ.,  disaeot 

PEtBSTON,  Appellant  PENNSYLVAXU 
R  CO.,  Respondent  (Supreme  Conrt  Appel- 
late Division,  Fourth  Department  Janiux? 
12,  1910.)  Action  by  John  M.  Preston,  as  ad- 
ministrator, etc.,  against  the  Pennsylvania  Ri£- 
road  Company.  No  opinfMk  Jadsmait  sffim- 
ed,  with  costs. 

QUINN.  Respondent  t.  BROCEHAUS.  Ap- 
pellant (Supreme  Oourt  Appellate  Diraiaa, 
Fourth  Department  January  19,  1010.)  A^ 
tion  by  Mark  A.  Quinn  against  AloiB  Brockbun. 
as  treasurer  of  Court  North  BnflUo.  No.  IJSO, 
of  the  Ancient  Order  of  Foresteza.  No  OfOoaa 
Judgment  affirmed,  with  costs. 

QUINN  ft  NOLAN  BBVEBWYCSK:  BREW 
IN6  CO.,  Appellant  v.  BOSS,  Respondent 
(Supreme  Ourt,  Appellate  Divlsicm,  Tbiid  De- 
partment. December  30,  19U0.)  Action  by  tin 
Quinn  ft  Nolan  Beverwyck  Brewing  Compaoj 
against  Conrad  P.  Boss.  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursements. 


RADIN  V.  LIVINGSTON.  (Supreme  Court 
Appellate  Term.  Jannary  21,  1910.)  Appwl 
from  Municipal  Court  Borough  of  Manhatun, 
First  District  Action  by  Theodore  Radin 
against  Harry  Livingston.  From  a  jodgmat 
for  defendant  pleiutiff  appeals.  Hooifiea  ud 
affirmed.  Hatuiias  Radin,  tor  aroellut  O 
hen  &  Cohen,  for  respondent 

PEIR  CURIAM.  Action  for  goods  sold  tnf 
delivered.  Answer  set  np  payment  for  all  bot 
one  article,  which  was  retomed  to  plaintiff  u 
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tsed.  It  waa  stipalated  that  plaintiff  mlsht 
D  the  payment  made  without  prejudice  to 
lal  of  the  iuues.  Thua  the  only  dispute 
as  to  vbetber  one  cloth  Bade,  at  ^.50,  was 
lamas«d  when  delitered  to  defendant  as 
e  nnmarketaUe.  The  coort  found  for  the 
adant,  and  no  safflclent  groond  is  presented 
us  for  changing  that  result.  Owing  to 
ifest  error,  judgment  for  $9.60  was  entered 
nst  the  plaiutiff.  No  costs  were  given. 
I  Bhonld  be  corrected,  by  striking  out  that 
,  lea.vlng  the  record  to  read:  ^'Judgment 
defendant"  As  so  modiSed,  the  Judgment 
ffirmed,  with  costs. 

ATBOR,  Appellant,  t.  BAIBEOL  Resptmd- 
(Supreme  Court,  Appellate  Division,  Fourth 
tartment.    January  19.  1910.)    Actlm  by 
Raiber  against  Lettle  Ralber.  No  opin- 
Judgment  affirmed,  with  costs. 

ATMOND  T.  TTPPANT.  (Supreme  Court, 
peltate  IMvision,  First  Department.  Decem- 
24,  1909.)  Action  by  Irving  El.  Raymond 
Inst  Burnett  Y.  Tiffany.  No  opinion.  Mo- 
1  denied,  witiioat  coata.  Settle  order  on  no- 
i. 

tBTCH  T.  COCHRAN  et  al.  (Supreme  Court, 
pellate  Division,  First  Department.  Janoa- 
28,  1910.)  Action  by  Lorenz  Reich  against 
a  S.  Cochran  and  others.  No  opinion.  Mo- 
n  to  diamisa  ameal  denied.  Oid»r  filed.  See, 
102  N.  T.  827. 


RICB,  Respondent,  t.  MacARTHUR  BROS. 
).  et  al..  Appellants.  (Supreme  Court,  Appel- 
:e  Diviaitm,  Second  Department  T>eTOml>er 
1909.)  Aetl(»i  by  Hugh  Rice  against  the 
acArthur  Bros.  Companv  and  others.  No 
inion.  Judgment  and  Moer  unanimously  af- 
med,  with  coats. 

RICHMOND,  Respondent,  v.  INTDRNA- 
lOXAL  RY.  CO.,  Appellant  (Supreme  Court, 
ppellate  Division,  Fourth  Department  De- 
Diber  10,  1909.)  Action  by  George  Ridiniond 
;einst  the  International  Railway  Ctmpany. 
o  opinion.  Order  reveraed,  with  coats,  and 
idgment  directed  for  the  defendant  ivon  the 
trdlct 

In  re  RIESEIR.  (Supreme  Court,  Appellate 
iviiiion.   First   Department.    December  10, 

909. )  In  the  matter  of  lOy  J.  Rieser.  No 
pinion.  Motion  draied.   Settle  order  on  notice. 

In  re  ROBBROBl  (Supreme  Court,  Appet- 
ite Division,  Second  Department   January  21, 

910.  )  Id  the  matter  of  the  application  of 
'Tauklin  P.  Boberge  for  payment  of  award  In 
he  proceeding  entitled  "In  the  Matter  of  Ac- 
uirioft  ntle  by  the  City  of  New  Yorii  to  Cer- 
6.\n  I^nds  and  Premises  Situated  on  the  South- 
Tly  Side  of  Maurice  Avenue  and  Oarroll  Place, 
a  the  CSty  of  New  Yoi^,  Borough  of  Queens.'* 
^'o  opinicm.  Order  of  reference  to  Joseph  P. 
^oDway,  Esq.,  to  take  proof  of  the  matter  set 
brtb  In  the  petition  and  report  to  this  court 


ROBERTS,  Reapoodent,  t.  CBRIBN  BROS., 
Appellants,  ^npreme  Court,  Appellate  DIvI* 
Dion,  Second  Department  January  14.  1910.) 
Action  by  Herbert  C.  Roberts  against  O'Brien 
Bros.  No  opinion.  Judgment  and  order  unan- 
imously affirmed,  with  costs. 


ROBINS,  Respondent  t.  BERTRAM,  Appel- 
lant. (Supreme  Court  Appellate  Division,  Sec- 
ond Department  December  SO,  1909.)  Action 
by  Henr^  W.  BoUns  agatmt  I<meBt  G.  Bertram. 
No  opinion.  Judgment  and  order  affirmed,  with 
coats. 

ROBINS,  Bespraident  t.  BERTRAM,  Appel- 
Iflut.  (Supreme  Court  Appellate  Division,  Sec- 
ond Department.  January  26,  1910.)  Actios 
by  Henry  W.  Robins  against  Ernest  C.  Bertram. 
No  opinion.  Motion  for  reargument  denied 
with  costs,  and  stay  vacated. 

In  re  ROBINSON.  (Snpreme  Court  Appel- 
late Division,  First  Department.  December  24, 
1900.)  In  the  matter  of  Sanford  RobinHon.  No 
opinion.  Reference  ordered.  Settle  order  on  no. 
tfc& 

ROHMAN  et  al.  t.  BUNT.  (Supreme  Court 
Appellate  Term.  January  21,  1910.)  Appeal 
from  Municipal  Court,  Borough  of  Manhattan, 
Second  District.  Action  br  Max  L.  Rohman 
and  another  against  James  Bunt  From  a  judg- 
ment for  plaintiffs,  defendant  appeals.  Revers- 
ed, aud  new  trial  ordered.  James  T.  Bunt,  for 
appellant.    Harry  A.  Gordon,  for  respondents. 

PER  CURIAM.  The  trial  Justice  dUmissed 
the  counterclaim  herein  upon  the  authority  of 
Reiner  v.  Jones,  38  App.  Div.  441,  56  N.  Y. 
Supp.  423.  In  the  case  of  Zjevy  v.  Roosevelt 
131  App.  Div.  8,  115  N.  Y.  Supp.  476,  it  was 
held  that  a  landlord  was  liable  in  an  action  for 
breach  of  contract  for  failure  to  repair  a  root 
for  damages  suffered  by  a  tenant  of  a  portion 
of  the  premises  by  reason  of  injury  to  personal 
proper^  left  niwn  the  premlsM  under  circunt- 
atances  dmilar  to  those  In  the  case  under  con- 
aideiadon.  Tb»  Judgment  shoald  tbezefore  be 
reversed,  and  a  new  trial  ordered*  with  coats  to 
amtellant  to  abide  the  event 

BOONEY,  Respondent,  T.  BBOOAM  CX>MST. 
OCX,  Appellant  (Snpreme  Court,  Appellate  Di- 
vision, Second  Department  January  21,  1910.) 
Action  by  Margaret  Rooney,  as  administratriz, 
etc.,  of  John  Rooney,  deceased,  against  the  Bro- 
gan  Construction  Company. 

PER  CURIAM.  Judgment  and  order  revers- 
ed, and  new  trial  granted,  coats  to  abide  the 
event  for  error  in  the  charge  at  folios  311,  312. 
See.  also,  194  N.  Y.  32,  86  N.  K.  814;  124  App. 
Div.  911,  108  N.  Y.  Supp.  1146. 

RICH,  J.,  dissents,  upon  the  ground  that  the 
charge  complained  of  was  withdrawn. 

ROOSBN,  Appellant  v.  DENIES  et  al..  Re- 
spondents. (Supreme  Court  Appellate  Division, 
Second  Department  December  30,  1909.)  Ac- 
tion by  George  F.  Roosen  against  Mary  T.  De- 
nike  aud  another.  No  opinion.  Judgment  and 
Older  unanimously  affirmed,  with  coats. 
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ROSSNAOBL  T.  KOSENAGEU^  et  al.  (Su- 

Sreme  Court,  Appellate  Term.  Jaoaaiy  21, 
BIO.)  Appeal  from  Municipal  Court,  Borough 
of  Manhattan.  Fitat  District  Action  by  Albert 
Rosenarel  against  Charles  Rosenagel  and  anoth- 
er.  Juagaent  for  defendants,  and  plaintiff  ap- 
peals. Reversed,  and  new  triid  ordered.  Grau- 
er  &  Rathkopf,  for  appellant  Louis  Levene,  for 
respondents. 

PER  CURIAM.  Action  on  eight  notes,  dat- 
ed January  22,  1907,  made  by  Charles  Rosen- 
aeel  to  pJaiDtiffs  order,  indorsed  by  defendant 
Qiriat,  and  payable  at  various  dates  up  to  Jan- 
uary 29,  1908.  Tbe  original  summons  seems  to 
have  been  issued  May  8,  1908.  Several  alias 
summons  followed.  Pleadings  unverified.  Issues 
in  some  form  were  pos^bly  joined,  for  the  ac- 
tion was  tried  October  18,  1908,  with  what 
seems  to  be  the  following  result:  "Plaintiff's 
claim  of  $200  allowed.  Defendants'  counter- 
Haim  to  the  extent  of  $200  allowed.  Judgment 
for  defendants.  Eixtra  costs,  $20."  The  conn- 
tercJaim,  as  the  testimony  showB,  was  made  by 
defendant  Rosenagel.  Defendant  Christ  possi- 
bly indorsed  as  guarantor.  His  defense  Is  not 
separately  stated.  Whether  the  notes  were  pro- 
tested was  not  shown.  Indeed,  it  is  unreason- 
able on  this  retnrn  to  expect  this  court  to  readi 
a  concluriini  for  or  against  any  of  the  parties. 
Justice  requires  a  reversal  of  the  judgment  and 
a  new  trial,  with  an  admonition  and  direction 
that  the  court  below  take  the  pleadinn  anew 
and  that  the  record  of  the  case  be  made  intel- 
ligible. Judgment  reversed,  and  new  trial  or- 
dered, with  costs  to  abide  the  event. 

ROSBNRLUM,  Respondent,  v.  WOOD.  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department.  December  30,  1909.)  Ac- 
tion by  Rosalia  Rosenblum  against  Leonard  H. 
Wood. 

PER  CURIAM.   Judgment  of  the  Mnidctpai 
Court  affirmed,  with  costs. 
JENKS  and  BURR.  JJ.,  dissent 


ROSENBLUM.  Respondent,  v.  WOOD,  Ap- 

EsUant  (Supreme  Court,  Appellate  Dtvuion, 
econd  Department  January  21,  1810.)  Ac- 
tion by  Rosalia  Rosenblum  againat  Leonard  H. 
Wood.  No  opinion.  Motion  dmled,  without 
costs.    See,  also,  snpra. 

BOSEJNBLUTH,  Respondent.  T.  SURUT, 
Appellant.  (Supreme  Court.  Appellate  Division, 
Second  Department.  December  30,  1909.)  Ac- 
tion by  Miles  Rosenbluth  against  Esther  Surut 

PER  CURIAM.  Judgment  of  the  Municipal 
Court  reversed,  and  new  trial  ordered,  coats  to 
abide  the  event  on  the  ground  oat  the  avidence 
does  not  establish  duress. 

RICH,  J.,  dissents. 

ROSS,  Respondent,  t.  EPSTEIN,  Appellant, 
et  al.  (Supreme  Court,  Appellate  Division, 
First  Department  December  10,  1909^)  Ac- 
tion by  Fraufia  H.  Ross  against  E%illp  lutein. 
Impleiided.  M.  Meyers,  for  appellant  C  H. 
Lewis,  for  respondent    No  opinion.    Order  af- 


firmed, with  $10  costs  and  disbursements.  0^ 
der  filed.   See,  also.  118  N.  T.  Supp.  1007. 


In  n  BOUBKB.  (Supreme  Court,  Aivellit- 
Division,  Second  Department  Janoarj  2'. 
1910.)  In  the  matter  of  the  api^cation  of  U.- 
lian  V.  Rourke  for  a  peremptory  writ  of  ms-'- 
damus  against  Herman  A.  Metz,  as  Comptroll"' 
of  the  City  of  New  York.  In  the  matter  of  bq 
award  for  part  of  Damage  Parcel  61.  In  th* 
matter  of  Montgomery  Street,  in  the  City  of 
Brooklyn.  No  opinion.  Motion  denied,  withoc: 
costs.  See,  also,  6S  MIsa  Bap.  854,  118  N.  T- 
Supp.  415. 

In  re  BUBENS.  (Supreme  Court,  Appell3t« 
Division,  First  Departatent  December  10. 
1909.)  In  the  matter  of  C^lea  Bnbena,  de- 
ceased. 

PER  CURIAM.  Order  affirmed,  widi  $!•> 
coste  and  disburaements.  Order  filed.  Sec;  sl- 
Bo.  118  N.  Y.  Supp.  1189: 

INGBAHAM.  J.,  dinmti; 

RUBINSKT,  Respondent  t-  JOLFNE  et  aU 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  January  21,  1910l< 
Action  by  Maiy  Bobinsky  against  Adrisa  H. 
Joline  and  another,  as  receivers.  B.  H.  Amtt. 
for  appellants.  R.  H.  Ernest,  for  respoudea:. 
No  opinion.  Judgment  and  order  affirmed. 
witJi  coata.   Order  filed. 

RYAN,  Appellant,  v.  PRUDENTLAL  I>'5. 
CO.  OF  AMERICA,  Respondent  (Snpcenie 
Court  Appellate  Division,  Third  D^psraneat 
December  30;  1008.)  Aetlm  by  Mur  Byto 
againat  the  Prudential  Inanranee  Company  ct 
America.  No  (qrinlon.  Judgment  nnaiiiinonslr 
atarmed,  with  coata. 

SACKETT  &  WILHELMS  UTHOGRAPH 
ING  &  PRINTING  (XX  t.  BUCHAN"S 
SOAPS  (X>RPORATION  et  aL  (Saprau 
Court  Appellate  Division,  Second  Depaitmest 
January  21,  1910.)  Action  by  the  Sackett  4 
Wllhelms  lithographing  &  Printing  Compaoj 
against  Bachan'B  Boapa  Coiporatiou  and  Leon- 
ard Broimer,  aa  tmatee^  etc  No  opinion.  M> 
tion  for  reargument  denied,  with  cosbf.  For 
former  decision,  see*  119  N.  Y.  Supp.  1143. 

SALIT,  Respondent,  t.  LIPSCHITZ  et  sL 
Appellants.  (Supreme  Court,  Appellate  Din- 
sion.  Second  Department  JanDai7  14.  I'.)l4i. 
Action  by  Michael  Salit  against  Louis  B 
Lipschita  and  another.  No  opinion.  Order 
the  Municipal  Court  affirmed,  with  %10  cosa 
and  disbursementa. 


SAVAGE,  Appellant,  t.  NEW  YORK  PRE5? 
CO.,  Respondent  (Supreme  Court,  Aiipellin 
Division,  First  Department  December  3'. 
1909.)  Action  by  Henry  W.  Savage  against  A' 
New  York  Prees  0>mpany.  C.  E.  Thomall.  U: 
appellant  E.  M>  Boyle,  for  reapondoit. 
opinion.  Judgment  aiid  order  afltnned,  wiu 
coats.  Order  filed. 
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8CHAAT  T.  HABICB  et  al.  (Sapremfl  Court, 
Appellate  Dlrialon,  Second  Department.  De- 
cember SO,  "HQOdA  Action  Amalia  Schaaf 
afrainst  Morris  Haber  and  others.  No  opinion. 
Order  alBnned,  with  #10  costs  and  dUburse- 
ments. 


SCHAFFHA.USBR,  Respondent,  S.  LIEB- 
MANN'S  SONS  BREWING  CO..  Appellant 
(Supreme  Coart,  Appeilate  DiTlsion,  Second 
Department.  December  10,  1909.)  Action  by 
Josepti  Schaffhanser  against  tlie  S.  liebmann's 
Sons  Brewing  Oompany. 

PER  CVBIAIL  Jndsment  and  order  affirm- 
ed, with  costa. 

JENKS  and  MILLER,  JX,  dlasoit. 


SCHENKBAR,  AppelUnt,  t.  FRIEDLE, 
Respondent.  (Supreme  Court,  Appellate  Dlvi- 
ition.  Second  Department.  January  21,  1910.) 
Action  hj  Fredericli  Schenltbar  against  Wil- 
liam Friedle.  X^o  opinion.  Judgment  of  the 
Munidpal  Court  affirmed,  with  costs. 

SCHLICHT,  Respondent,  v.  JEWBTT  A 
20..  Appellants.  (Supreme  Court.  Appellate  Di- 
rision.  Fottrtii  DepartmenL  l>ecember  8, 
1009.)  Action  1^  Emil  Schlicht  agaUuit  JeweU 

k  Co. 

PKR  CURIAM.   Judgment  and  ordar  affirm- 

with  COiltA. 

WII^AMS  and  ROBSON.  JJ.,  dissent. 

In  re  8CHL0SSER.  (Supreme  Court,  Ap- 
>ellate  Division,  Second  Department  Decem- 
>er  30.  1909.)  In  the  matter  of  the  judicial 
^ttlement  of  the  account  of  proceedmgs  of 
•'rnncis  Schloaser,  administrator,  etc,  of  Gliza- 
»pth  Schlosser,  deceased.  No  opinion.  Decree 
iiS  Misc.  Rep.  166,  116  N.  Y.  Supp.  TOO),  of 
turrogate'a  Court  of  Westchester  Coanty  af- 
ii-mod,  with  costs  to  the  administrator  payable 
<ut  of  the  estate. 

SCHMINKB  et  al..  Respondents,  t.  ROSEN- 
tERG,  Appellsnt  (Supreme  Coart  Appellate 
>iviRion,  Fourth  Department  January  26, 
910.)  Action  tay  George  C.  Schminke  and  an- 
ther against  Anna  Rosenlwrg.  No  opinion, 
iidgment  affirmed,  with  costs.  New  trial  to  be 
ad  in  the  Municipal  Court  of  the  City  oi 
Cocbeater  on  the  8th  day  ot  Febnuu7>  1910; 
t  10  o'clock  in  the  forenoon. 

SOHNEITTSCHER,  Respondent  t.  ILLUS- 
■RATED  POSTAL  CARif  CO..  AppelUnt  et 
I.  (Supreme  0>urt,  Appellate  Dirislon.  First 
department  December  24,  1009.)  Action  by 
[arte  Schneittscher  against  the  Illustrated  Pos- 
l1  Card  Company,  impleaded  with  others.  O. 
r.  Smyth,  for  appellant  J.  M.  Coleman,  for 
aspondent 

PER  CORIAM.  Jndement  affirmed,  with 
»«ts,  with  leave  to  defendants  to  withdraw  de- 
urrer  and  answer  on  payment  of  costs.  Or- 
>r  filed. 

TNC3RAHAM  and  McLAUOHLIN.  JJ.,  dis- 
nt. 


80HULLSR,  Appelbnt.  t.  TODARO  et  al., 
Respondents.  (Supreme  Court  Appellate  IMvi- 
sion.  Second  Department  December  30,  1009.) 
Action  by  Josephine  A.  Schuller  against  Filip- 
po  Todaro  and  anotber.  No  opinion.  Order 
reversed,  with  $10  costs  and  dlsoursements,  on 
the  ground  that  the  complaint  In  Todaro 
Schuller  and  others,  does  not  state  a  cause  of 
action  agalnat  the  plaintiff  in  this  action. 

SCHTTLZB,  Respondent,  t.  FARRELL,  Ap- 

gillant  (Supreme  Court  Appellate  Division, 
econd  Department.  December  10,  1909.)  Ac- 
tion hy  Frank  Schnlse  aninst  Hattle  J.  Fat^ 
relL 

PER  CURIAM.  Order  modified,  by  requir- 
ing as  a  condition  of  the  amendment  that  the 

Elaintiff  pay  the  defendant  all  costs  and  dis- 
ursementa  of  the  action  antecedent  to  the 
granting  of  the  application,  and  $10  costa  of 
the  appucatlon,  and,  as  modified,  affirmed,  with- 
out costa  to  either  part7. 


SOHWERDTLB.  Respondent  t.  W.  E. 
PRUDEN  HARDWARE  CO.,  Appellant  (Su- 
preme Court,  Appellate  Division.  First  Depart- 
ment December  17,  1009.)  Action  by  Henrv 
Schwerdtle,  as  administrator,  gainst  the  W.  E. 
Pruden  Hardware  Company.  W.  W.  Irwin,  for 
appellant.   T.  C.  McDonald,  for  respondent 

PER  CUHIAM.  Judgment  and  order  af- 
firmed, with  costs.   Older  filed. 

SCOTT,  J.,  dissents. 

SCULLY,  Respondent,  t.  SCULLT.  Appel- 
lant (Supreme  Ooort,  Appellate  tHvision. 
Third  Departmrat  December  SO,  1009.)  Ac- 
tion by  Sarah  Scully,  as  administratrix,  etc., 
of  Thomas  J.  Scully,  deceased,  against  Mar- 

Biret  P.  Scully,  now  Margaret  P.  McGrath. 
0  opinion.  Judgment  and  order  tmanlmonaly 
affirmed,  with  costs.  See,  also,  131  App.  Dir. 
918,  115  N.  T.  Supp.  1144. 


SBALT  et  al..  Appellants,  t.  FLETCHER. 
Respondent  (Supreme  Court  Appellate  Divi- 
sion, First  Department  December  24,  1909.) 
Action  by  Henry  M.  Sealy  and  others  against 
Austin  B.  Fletcher,  as  trustee.  W.  H.  Sage, 
for  appellants.  W.  P.  S.  Melvtn.  for  respond- 
ent. No  opinion.  Judgment  (OS  Misc.  Rep. 
44K  117  N.  Y.  Supp.  86)  affirmed,  with  coHts, 
with  leave  to  plalntiu  to  amukd  on  payment  of 
costs.   Order  filed.  ^^^^ 

SEAMAN.  Respondent  v.  SMITH^  Appel- 
lant (Supreme  Court  Appellate  Division.  Sec- 
ond Department  January  21,  1010.)  Action 
by  Richard  F.  B.  Seaman  against  litzhugh 
Smith.  No  opinion.  Motion  to  dismiss  appeal 
granted,  with  costs,  unless  the  appellant  pay 
the  respondent  the  sum  of  $10  and  place  the 
case  at  the  foot  of  the  present  calendar. 

SBCORD.  Respondent  v.  BROADHEAD  et 
al..  Appellants.  (Supreme  Court  Appellate  Di- 
vision. Fourth  Department.  December  10, 
leoe.)  Action  by  Irene  Secord  apainat  William 
Broadhead  and  others.  No  opmlon.  Motion 
tor  leave  to  appeal  to  Conrt  of  Appeals  denied, 
with  (10  costs.  See.  also,  llS  N.  T.  Supp.  1141. 
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SKDALIA  TRUST  (30.,  EeBpondent  t,  DE- 
VEILOPMEINT  CX>.  OF  AM&RiOA,  Aopel- 
]ant.  (Supreme  Court  Appellate  DItIbiod.  First 
Department.  Decmiber  24.  1909.)  Action  by 
the  Sedalia  Tmst  Gompanr  agaliutt  the  De- 
velopment Company  of  America.  H.  S.  Gravei, 
for  appellant  3.  F.  McKinney,  for  renKmdent. 
Xo  opinion.  Order  affirmed,  nith  $10  ootts 
and  disbnrs«n«ita.   Oder  filed. 

In  re  SEBBBB*8  WILL.  (Supreme  Court, 
Appellate  Diiriflion,  Second  Department  Jan- 
uary  14,  1910.)  In  the  matter  of  the  probate 
of  the  last  will  and  testament  of  Margaret 
Seeber,  deceased.  No  opinion.  Decree  of  the 
Surrogate's  Court  of  the  County  of  Richmimd 
affirmed,  with  costs. 

SBTMOlTR,  Bespondent,  ▼.  EVENING 
HERALD  CO.,  Appellant  (Supreme  Court, 
Appellate  Division,  Third  Department  De- 
cember 30,  1909.)  Action  by  Charles  R.  Sey- 
mour afcainst  the  E}Tentna  Herald  Company. 
No  opinion.  Judgment  and  order  nnuimouBly 
affirmed,  with  costs. 

SHATSKY  T.  ROBBINS  et  al.  (Supreme 
Court,  Appellate  Diyieion,  Second  Department. 
January  14,  1910.)  Action  by  Abraham  Bhat- 
slcy  against  Nathan  B.  Bobbins  «nd  others. 
No  opinion.  Judgment  and  order  unanimously 
affinned,  with  costs. 


SHAW,  Bespondent.  t.  CITY  OF  LOCK- 
PORT,  Appellant  (Supreme  Court.  Appellate 
Division,  Fourth  Department  January  19, 
1010.)  Action  by  Samuel  Shaw  against  the 
City  of  Lockport. 

PER  CURIAM.  Judgment  and  order  affinn- 
ed, widi  costs. 

McLENNAN.  P.  J.,  dissents,  upon  the  ground 
that  the  defendant  was  not  diown  guilty  of  ac- 
tionable negligence. 

SHELDON,  Respondent,  t.  MILLS,  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
First  Department  January  14,  1910.)  Action 
by  Burt  Sheldon  against  Harriett  A.  B.  Mills. 
J.  H.  Banton.  for  appellant  H.  S.  Stewart, 
for  respradent  No  (pinion.  Order  affirmed, 
with  |10  costs  and  dlabuisenunta.   Order  filed. 

SHIP,  Respondent,  v.  FRIDBNBERO.  Ap- 
pellant, et  al.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  January  28,  1910.) 
Action  by  Katherine  Ship  against  Penr  Pri- 
denbe^,  impleaded  with  others.  F.  D.  Pollalt, 
for  appellant.  H.  H.  Van  Dyck,  for  respond- 
ent No  opinion.  Order  (120  N.  Y.  Supp. 
969)  reversed,  with  $10  costs  and  disburse- 
ments, on  132  App.  Div.  782,  117  N.  Y.  Supp. 
599,  and  motion  granted,  with  flO  costs,  to  the 
extent  stated  in  order.    Order  &led. 


SI  EM  ANN,  Bespondent,  v.  NEW  YORK 
TRANSP.  CO.,  Appellant  (two  cases).  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. December  24,  1909.)  Actions  by  Fred- 
erick Siemann,  an  infant,  and  by  Diednch  Sie- 
mann,  against  the  New  Yorit  Transportation 


Company.  A.  K.  Wla|L  for  appeUant.  IL 
Feltenston,  for  respondent  No  opfnioocL 
Judgmenti  and  orders  affirmed,  with  oosu 
Orden  filed. 


SIBMANN  T.  NBW  YORE  TRANSP.  00. 
(two  cases).  (Supreme  Court,  Appellate  Diri- 
sion,  First  D^artment  January  14,  19K>.r 
Acticms  by  Frederick  Siemann  and  by  Difi- 
ericb  Siemann  against  the  New  York  Trans- 
portation Company.  No  t^nlona.  IfOtioBf 
for  stay  denied.    Settia  ordeis  on  notice. 

SILVEB,  Appellant,  v.  BBBHUN,  Respond- 
ent (Supreme  Court  Appellate  Division,  Se^ 
ond  Department.  January  21,  1910.)  Actka 
by  Julius  Silver  against  Jachiel  Bebhnn.  No 
opinion.  Motion  for  leave  to  appeal  to  the 
Court  of  Appeals  denied,  without  coats.  See. 
also,  119  N.  X.  Supp.  U45. 

KMON  T.  SGHHITT.   (Supionw  Oonrt  Ap- 

Sllate  IMvlsion,  First  DetMirtment  January 
,  1910.)  Action  by  Kathmka  H.  Simon 
against  Ignata  Schmitt  No  opinion.  Motioo 
granted.  Order  signed.  See,  alaok  118  N.  T. 
Sui;^  826. 

SIZEB  T.  KLINQ  BROS-  (Supreme  Court 
Appellate  DIvisiim.  First  Departmoit  Janu- 
ary 14,  1010.L  Action  by  Robert  B.  Siier 
against  Kline  Bros.  With  this  case  has  bnn 
consolidated  in  this  court  cases  bearing  titles 
as  follows:  Harry  A.  Ely  v.  Theas.  F.  Bus- 
sell:  James  O.  Shaw  t.  Stanley,  Jordan  ft  Co.: 
Gulilaume  Reosena  r.  Oliver  U.  Arinnbaqdi: 
Frederick  Siemann  t.  New  Yori^  Tranmortatioa 
Co.;  Diederlch  Siemann  v.  Same:  Louis  H. 
Backman  v.  Thos.  W.  Topbam j  B^raim  Siff 
T.  E^r  Forbes;  Maynard  N.  Clement  t. 
George  L.  Donelian.  No  opinions.  MotioBs 
denied,  with  $10  costs.  Orders  filed.  See,  al- 
so, 119  N.  Y.  Sopp.  773.  821,  018,  lllS. 

SIZER,  Appellant,  v.  KLINE  BROS.  &  OC 
Respondents.  (Supreme  Court,  Appellate  Divi- 
sion, Fint  Department.  December  24,  IWM 
Action  by  Robert  R.  Slzer  against  KUne  Bna. 
ft  Co.  F.  D.  Wynn.  for  appellant  F.  M. 
Ckaki,  for  respondents;  No  i^inioiL  Order 
affirmed,  with  |10  costs  and  diabaraemcnla. 
Order  ffled. 


SLATTBRY,  Bee 
CUS,  Appellant  (i 
Division,  First  De 
1909.)  Action  by  ~ 
Emil  Bartollcus.  A. 
B.  J.  Donovan,  for 
Judgment  and  order 
der  Sled. 


..jdent,  T.  BARTOU- 
lUpreme  Court,  Appelate 
lartment  December  21. 
ichael  J.  Blattery  against 
,  I.  Elkus,  for  appellaat. 
respondent.  No  opiiuoo- 
affirmed,  with  coatL  Or- 


In  re  SMITH.  (Supreme  Court.  Appcllits 
Division,  First  Department.  December  24. 
1909.)  In  the  matter  of  WaahinMon  Smith. 
No  opinion.    Reference  ordered.    Settle  order 

on  notice. 

SMITH,  Bespondent,  v.  MILLEOt.  Appel- 
lant    (Supreme   Court.    Appellate  IKnsun. 
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ronrth  Department  January  Id.  1910.)  Ac- 
ion  bj  Mortimer  D.  Smith  agaioat  Mike  MU- 
er.  No  opinion.  Judgment  and  order  affiim- 
d,  with  GOBta. 

SNELL.  Beapondent,  t.  NUGAHA  PAFBR 
tlllXS,  Appeflant.  Supreme  Conrt,  Appel- 
Division,  Foarth  Department.  Jannarr  12, 
mo.)  Action  bT  Ralph  M.  Soell  agamst  the 
s'iagara  Paper  MIIIb.  No  oplnitm.  Juctement 
aodifled,  Iv  dednctinf  from  the  verdict  ffi6^ 
s  of  the  4Ute  of  the  rendltlm  thereof,  and,  aa 
o  modified,  afflrmad,  together  with  the  order, 
ritbout  coata  of  thia  appeal  to  either  party, 

SPENCaCB,  Respondent,  T.  BINGHAMTON 
lY.  CO.J  Appellant.  (Supreme  Court,  Appel- 
Eite  Diviaicxi.  Third  Department  December 
O.  1009.)  Action  bv  Kinr  W.  Spencer  against 
be  BinEhamton  Railway  Cmnpaoy. 

PBR  CURIAM.  Judgment  and  order  affirm- 
d.  with  co«tB. 

KELLOGG,  J.,  dlBsenta. 

SPraO,  Appellant,  v.  CITT  OF  NEW 
rORK  et  a]..  Respondents.  (Supreme  Court, 
Lppellate  Division,  First  Department  Jana- 
c?  2S.  1910.)  Action  by  Philip  Spiro,  as  tros- 
ee,  against  tbe  City  of  New  York  and  another, 
f.  B.  Glack,  for  appellant.  T.  Onnoly,  (or 
pspondents.  No  opinion.  Order  affirmed,  with 
lO  costs  and  disbursements.    Order  filed. 


STTAOB,  Respondent,  v.  O.  MOENCH  SONS 
'-0..  App«llant  (Sapreme  Court,  Appellate 
HvIsImi,  Foarth  Department.  January  12, 
»10.)  Action  by  Clayton  L.  Stage,  an  infant, 
tc.  against  the  O.  Moench  Sons  Gomitany. 

PER  CURIAM.  Judgment  and  order  re- 
ersed,  and  new  trial  ordered,  with  costs  to 
pp«llant  to  abide  event.  Held,  that  the  ver- 
ict  was  contrary  to  and  against  the  weight  of 
le  erldenoe,  booi  as  to  ddendant*B  negligence 
nd  plalntifra  freedom  from  oonttibutory  n«ll- 
encCk 

KRUSB.  J„  dissents. 

STANNARD,  Appellant,  t.  ATLANTIC 
EKRA  GOTTA  CO.,  Respondent.  (Supreme 
ourt.  Appellate  Division,  First  Department 
aauary  ZB.  1910.)  Action  by  Ambrose  B. 
tannard  against  the  Atlantic  Terra  Oottta 
omi>any.  H,  C  Smyth,  for  appellant  G. 
umner,  for  reap<mdent  No  opinion.  Order 
Drmed,  with  flO  oosta  and  diabarsements. 
rder  filed.   

SrrAPLGS,  Appellant,  v.  CORNWALL  et 
Respondents.  (Supreme  Court,  Appellate 
ivifdon.  Fourth  Department.  January  12, 
HO.)  Action  by  Oren  O.  Staples  against  An- 
C.  Cornwall  and  othera.  No  opinimi. 
rder  affirmed,  with  |10  oosti  and  disburse- 
ents. 

STEIGER,  Respondent  v.  MERTASH.  Ap- 
■Ilnnt.  et  al.  (two  cases).  (Supreme  Coutt, 
noellate  Division,  First  Department  Jbuu- 
y28.  1910.)    Actions  hy  Ferdinand  Stelger 


against  Louis  Sferyash.  Impleaded  with  others. 
B.  W.  S-  Johnston,  for  appellant  L.  O.  Van 
Doren,  for  respondent  No  opinion.  Orders 
modified,  by  providing  that  the  costs  Imposed 
aa  a  condition  of  anum^ent  be  made  absolute, 
and,  as  so  modified,  uirmed,  without  costs. 
Orden  filed. 

In  re  STDVBN80N.  (Snpnme  Court  Ap- 
pellate Division,  First  Department  December 
ao,  1909.)  In  the  matter  of  Maxwell  Steren- 
Bon.    No  opinion.    Reargnment  ordered. 

8TBWART  T.  D'ONOFRIO  (two  cases). 
(Supreme  Court,  Appellate  Division,  First  De- 
partment January  28,  19100  AcUodb  by  Os- 
car Stewart  and  bj  John  M.  Stewart,  an  ia- 
faut  against  Fortnanto  D'Onofrio.  No  oplU" 
ion.  Motions  to  dismiss  appeals  granted,  un- 
less appellant  comply  with  conditions  stated 
in  orden.   Orders  filed. 

STEWART,  Reepondent,  r.  QARFORD,  Ap* 
pellant  (Supreme  Court,  Appellate  Division, 
First  DeMrtm«it  December  17,  1909.)  Ac- 
tion by  Gardiner  Stewart  against  Arthur  Ij. 
Garford.  J.  W.  Ingram,  for  appellant  G.  H. 
Moutagne.  for  respondent  No  opinion.  Judr- 
meat  and  order  affirmed,  with  costs.  Order 
filed. 

STONE  et  al..  Respondents,  v.  GLEVB> 
LAND,  C,  C.  &  ST.  ll  R.  CO.,  Appellant, 
et  al.  (Supreme  Court  Appelate  Division, 
Foarth  Department  December  8,  1909.)  Ac- 
tion by  Henry  M.  Stone  and  another  against 
the  Cleveland,  Cincinnati,  Chicago,  A  St  Louis 
Railroad  Company,  Impleaded  with  others. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

SPRING,  J.,  dissents,  npon  the  gronnd  that 
tbe  contract  for  shipment  was  made  with  the 
Cincinnati  Northern  Railroad  Company,  and 
there  Is  no  evidence  to  show  that  such  railroad 
Is  a  part  of  the  system  of  die  Cleveland,  Ciif 
cinnati,  CSilcago  &  St  Louis  Railroad  Com- 
pany.   

STRINGER  V.  BARKER.  (Supreme  Court, 
Appellate  Division,  First  Department  Decem- 
ber 24,  1909.)  Action  by  AdoUa  G.  Stringer 
against  Charles  B.  Barker.  With  this  case 
has  been  consolidated  In  this  court  cases  bear- 
ing titles  as  follows:  Catherine  M.  Bemadacy 
V.  Schenke  Piano  Co.;  Pewle  ex  rel.  A.  H. 
Jotiue  V.  Wm.  R.Willcox;  John  D.  Parka  Sons 
V.  Charles  Hubbard;  David  Boker  v.  H.  Koeh- 
ler  A  Co.;  Clarwice  B.  Rice  t.  WIttner  Jaf- 
fer  Co.;  Doris  O.  Rica  v.  Same;  New  York 
&  Pemwlvaaia  Oo.  v.  Antonio  Dezego;  Mar- 
tha  B.  nitterKw  t.  Thomas  H.  Taylor:  Anna 
A.  Flynn  T.  New  York  Tazlcab  Company.  No 
opinions.  Motions  denied,  with  flO  costs.  Or- 
ders filed. 

SUBSIDIARY  HIGH  COURT  OF  A.  O. 
F.  et  al.,  Respondents,  v.  GRAY  et  al..  Ap- 
pellants. (Supreme  Court,  Appellate  Division, 
Second  Department   January  21,  1910:)  Ac- 
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tloB  the  SabaMtarr  HIiA  Oonrt  of  Anident 
Order  of  Foresters  ana  another  againat  Thomas 
Gray  and  others.  No  opinion.  Order  afflimed, 
with  $10  costs  and  dlaborsements. 

SUSSMAN  T.  BDELMAN  et  al.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
December  10,  1909.)  Action  by  Matilda  Suss- 
man  against  Morris  Eidelman  and  others.  No 
opinion.  Ab  the  Cotmty  Court  of  Kings  Coun- 
ty could  not  possibly  obtain  jurisdiction  by  the 

f ractice  pursued  by  the  respondent  in  this  case, 
ts  order  is  wholly  Told,  and  it  must  therefore 
be  reversed,  with  $10  costs  and  disbursements. 


SWIFT  &  CO.,  Appellant,  v.  NEW  TOEK 
&  Q.  C.  BY. .  CO.,  RespondenL  (Supreme 
Court,  Appellate  Dirision,  Second  Depnrtment. 
January  26.  1910)  Action  by  Swift  &  Co. 
against  the  New  Torli  &  Queens  Coonty  Rail- 
way Company.  No  opinion.  Motion  for  re- 
argument  denied,  with  costs.  For  former  de- 
cision, see  120  N.  Y.  Supp.  203. 

SWING,  Appellant,  v.  BURKB,  Respondent 
(Supreme  Court,  Appellate  Division,  First  De- 

Sartment.  January  28,  1910.)  lActlon  by 
antes  B.  Swing  against  Walker  A.  Burke. 
G.  Ryall,  for  appellant  R.  U  Redfield,  for 
respondent  No  opinion.  Order  affirmed,  with 
$10  coats  and  disbursements.    Order  filed. 


SZAG,  Respondent,  v.  PENNSYLVANIA  R. 
CO.,  Appellant.  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department.  December  8, 
1900.)  Action  by  Elsbeth  Meyer  Szag  against 
the  Pennsylvania  Railroad  Company. 

PKR  CURIAM.  Judgment  and  order  re- 
versed, and  new  trial  ordered,  with  costs  to  ap- 
pellant to  abide  event  unless  the  plaintiff  shall, 
within  20  days,  stipulate  to  reduce  the  verdict 
to  the  sum  of  $12,000  as  of  the  date  of  the 
rendition  thereof,  in  which  event  the  judgment 
is  modified  accordingly,  and,  as  so  modified,  is, 
together  with  the  order,  affirmed,  without  costs 
of  this  appeal  to  either  par^. 

ROBSON,  J.,  dissents,  and  votes  for  r»- 
versal. 

In  re  TAILER.  (Snpreme  Court  AppeUate 
Divifiion,  First  Department  December  31, 
1909.)  In  the  matter  of  Bdward  N.  Tailer. 
No  opinion.  Motion  granted.  Settle  order  on 
notice. 

THAYER,  Respondent  yiLLAGE  OF 
PENN  YAN,  Apwllant  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  Janaary 
12,  1010.)  Action  by  Sampe]  I.  Thayer,  as 
administrator,  etc..  against  the  Village  of  Penn 
Yan. 

PER  CURIAM.  Judgment  ud  order  affirm- 
ed, with  costs. 
ROBSON,  J.,  dissents. 

THOMAS,  Amieliant,  v.  QUINBY.  Respond- 
ent. (Supreme  Court,  Appeflate  Division,  Sec- 
ond Deiiartment.  January  26,  1910.)  Ac- 
tion by  Adeline  Thomas,  an  infant,  by  Oscar 
B.  Thomas,  her  gnerdian  ad  litem,  against 


Franklyn  Qninhy.  No  o^nion.  Order  af- 
firmed, with  $10  costs  and  disbars^ent& 


THOMAS,  Respondent  v.  SPRINGER.  Ap- 
pellant (Supreme  Court,  Appellate  Division 
Second  Department  January  21,  I&IO.)  A>- 
tion  by  Charles  R.  Thomas  against  Jolin  H 
Springer.  No  opinion.  Motion  for  reatrgumest 
denied,  with  costs.  For  former  deciaicm.  ti» 
119  N.  Y.  Snpp.  463. 


THOMAS,  Respondent  v.  SPRINGE>R, 

gallant  (Supreme  Court,  Appellate  Divisioi. 
econd  Department  January  21,  1910.)  Ac- 
tion by  Clare  F.  Thomas  against  John  H 
Springer.  No  opinion.  Motion  for  reargamea'. 
denied,  with  costs.  For  former  decision, 
119  N.  Y.  Snpp.  460. 

THOMPSON,  Respondent  t.  UcLAUGH- 
LIN  et  a)..  Appellants.  (Snpreme  Oonrt.  Ap- 
pellate Division,  Fourth  Department  Jannstr 
12,  1911X)  Action  by  George  T.  TliomiiHr 
against  James  R.  McLaughlin  and  others. 

PER  CURIAM.  It  appearing  that  the  jo^ 
tices  qualified  to  sit  in  this  a[^al  are  eqnsll; 
divided  and  unable  to  render  a  decision  here- 
in, said  appeal  is  ordered  transferred  to  itK 
Appellate  Division  of  the  Tliird  Judicial 
partment,  to  be  there  heard  and  determined, 
pursuant  to  section  231  at  the  Code  of  Cin 
Procedure. 

ROBSON,  J.,  BOt  sittlBS. 

TBEADWELL.  Appellant  ▼-  UNITED 
VHRDE  COPPER  CO.  et  al.,  Respondentv 
(Supreme  Court,  AppeUate  Division,  First  IV 

Sirtment  December  24,  1000.)  Actioa  iy 
eorge  A.  Treadwell  against  the  United  Verd^ 
Copper  Company  and  others.  C.  M.  Demool. 
for  appellant  A.  B.  Cmlkshank.  for  reqxuid- 
enta.  No  oploion.  Order  reversed,  with  $!<■ 
coBta  and  disbursements,  and  motion  denied,  np- 
on  the  ground  that  in  Uie  opinion  of  the  coon 
this  is  not  a  proper  case  f<a-  an  allowance.  Or- 
der filed.  See.  also.  134  App.  Div.  3M.  lU' 
N.  T.  Snpp.  112. 

TREDWELL  et  aL.  Respondents,  v.  SMITE 
A^^ellant  (Supreme  Court,  App«IIate  Divi- 
sion. Second  Department  December  3^  190!J.i 
Action  by  Annw  M.  Tredwell  and  Heun  C 
Tredwell,  as  executors,  etc,  of  Timodur  Tred- 
well, deceased,  against  Millard  F.  ^mitn. 

PER  CURIAM.  Judgment  and  order  n- 
versed,  and  new  trial  granted,  costs  to 
the  event  for  error  of  the  trial  Justice  in  ar 
mitting  in  evidence  entries  in  a  book  purport;:  £ 
to  be  kept  by  Timothy  Tredwell,  dece«s^!. 
Vosburgh  v.  Hiayer,  12  Johns.  461:  Smith  v. 
Smith.  163  N.  Y.  168,  67  N.  E.  30(1,  62  L.  R 
A.  545-  Collins  v.  Carlin,  106  Apo.  Dir.  20L 
04  N.  Y.  Supp.  317. 

TRUMBLBY,  Respondent  v.  NEW  YORK 
CENT.  &  H.  R.  R.  CO.,  Appellant  (Snpwcf 
Court,  Appellate  Division,  Third  I>epari[ceLi 
December  30,  1900.)    Action  hr  WFlIiaic  A. 
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rrnmbler  against  the  New  Tork  Ceotial  ft 
Hudson  River  Railroad  Company. 

PSR  CURIAM.  Jadement  and  order  re- 
reraed,  and  new  trial  granted,  with  costs  to  ap- 
>ellaot  to  abide  event,  unless  the  plaintifF  stip- 
ilates,  within  30  days,  to  reduce  the  verdict 
o  $11,000,  in  which  case  the  Jadgment,  as  so 
iiodified,  is  affirmed,  without  cmU  to  either 
Mirty.  See,  also,  Infra. 

TRUMBIiBT,  Respondent,  t.  N&W  YORK 
'ENT.  &  H.  R.  R.  CO.,  Appellant.  (Supreme 
!:ourt.  Appellate  Division,  Third  Department, 
ranuszy  14^  Idia)  Action  by  WilUam  A. 
rmmbtej  against  the  New  York  Central  A 
ludsui  River  Railroad  Company. 

PER  CURIAM.  Motion  for  reargnment 
Tanted,  and  appellant  given  leave  to  resettle 
:ase.  so  tbat  It  contain  all  the  evidence  and 
troceedinga  had  on  the  trial,  with  a  certificate 
o  that  effect,  upon  payment  of  all  costs  of  ap- 
tt^l  to  date  and  |10  costs  of  thla  motion.  See, 
ilso,  supra. 


UNITED  ELECTHIO  LIGHT  CO.,  Re- 
pondent.  v.  BOARD  OP  EDUCATION.  Ap- 
tellant.  (Supreme  Court,  AppeUate  Division, 
first  Department  JanuaJT  zi.  1910.)  Action 
<y  the  United  Electric  Light  Compaiu' Agaiuat 
he  Board  of  Education,  etc.  W.  F.  Burr,  for 
ppellant  H.  J.  Hemmens,  for  respondent 
«o  opinion.  Judgment  affirmed,  with  costs, 
k  ith  leave  to  defendant  to  withdraw  demurrer 
nd  to  enswar  on  pBTment  of  coats.  Order 
lied. 

USEFOF  T.  HERZENSTEIN  et  al.  (Su- 
reme  Court,  Appellate  Division,  First  Depart- 
lent  January  14,  1910.)  Action  by  Bella 
Jeefof  against  David  Hersenstein,  Impleaded 
fith  others.  No  (pinion.  Motion  for  stay  de- 
ied.  Settle  order  «i  notice.  See,  also,  65 
lisc  Bep.  45,  m  N.  Y.  Sopp.  290. 

tJSEPOP  T.  HERZENSTEIN  et  al.  (Su- 
reme  Court.  Appellate  Division,  First  Depart- 
leDt  January  14,  1010.)  Action  by  Bella 
'scfof  against  David  Herzeusteln,  Impleaded 
,-jth  others.  No  opinion.  Motion  to  appeal 
rom  AppeUate  Term  denied,  with  $10  costs. 
»rder  signed.  See.  also,  66  Misc.  Bep.  46,  119 
:.  TC.  Svpit.  200. 

VAIL,  Respondent,  v.  R.  G.  PETERS  SALT 
;  LUMBER  CO..  Appellant  (Supreme  Court 
.upcUate  Division,  fourth  Department.  De- 
>mber  10,  1009.)  Action  by  Aaron  T.  Vail 
(cainst  the  R.  G.  Peters  Salt  &  Lumber  Com- 
any.  No  opinion.  Order  afflmied,  with  $10 
[>stB  and  disoursemeots. 

In  re  VAIJ1.ETTE.  (Supreme  Court  Appel- 
ite  Division,  Second  Department.  Decemoer 
[*,  1U09.)  In  the  matter  of  the  petition  of 
'bomas  Vellette,  a  taxpayer,  for  an  order  re- 
nklng  and  canceling  liquor  tax  certificate  No. 
r>.510,  issued  to  John  Luck.  No  opinion.  Or- 
L>r  afOrmed,  with  $10  costs  and  dlsourseoients. 


VANDBNBOUT.  Respondent,  t.  ROOBESX- 
ER  RY.  CO.,  Appellant  (Supreme  Oonrt  Ap- 
pellate Division,  Fourth  Department  Janu- 
ary 10,  1910.)  Action  by  NelUe  Yandenbout 
as  administratrix,  against  the  Rochester  Rail- 
way Company. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs.  See,  also,  129  App.  DIt.  844, 
114  N.  Y.  Sopp.  76a 

Mclennan,  p.  J.,  and  ROBSON,  J.,  dis- 
sent upon  the  ground  that  as  matter  of  law 
plalntilrs  Intestate  was  not  shown  to  be  tree 
from  contributory  negligence. 

VAN  HAARBN,  Respondent,  v.  LONG  IS- 
LAND R.  CO.,  Appellant.  (Supreme  Ck>iirt 
AnwUate  Division,  Second  Department  Jan- 
uary 21,  1910.)  Action  by  Peter  H.  Van 
Haarea  against  the  Long  Island  Bailroad  Com- 
pany. No  opinion.  Motion  for  reargnment  de- 
nied with  costs.  For  forowr  deeUon,  Me  120 
N.  Y.  Supp.  167. 

VAN  VEGHTEN,  Respondent,  v.  WHITE- 
HEAD BROS.  CO.  et  al.,  Appellants.  (Su- 
preme Court,  Appellate  Division,  Third  De- 
partment December  90,  1900.)  Action  by 
William  C.  Van  Veghten  against  the  White- 
head Bros.  Onnpany  and  another.  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. 


VAN  VLIET  V.  KANTBR  (Snpremo  Court; 
Appellate  Division,  First  Deiwrtment  Janu- 
ary 28,  1910.)  Action  by  Frederick  Van  Vllet. 
as  executor,  against  Frederick  Kanter.  No 
opinion.  Arolicatioo  granted.  Order  signed. 
See.  also,  66  Misc.  Bep.  48,  119  N.  Y.  Snpp. 
187. 


VIVIAN  et  al..  Appellants,  v.  STEERS.  Re- 
Epondent.  (Supreme  Court  Appellate  Division, 
Second  Department  January  21,  1910.)  Action 
by  Charles  Vivian  and  Martha  Vivian,  as  co- 
partners, etc.,  against  Henry  Steers,  Jr.  No 
opinion.  Jnagment  and  order  affirmed,  with 
costs. 


VOOT  et  al.  Respondents,  t.  HAYMAN  et  al.. 
Appellants.  (Supreme  Court,  Appellate  Division, 
Fourth  Department  January  12,  1910.)  Ac- 
tion by  Charles  J.  Vogt  and  others  against  Ed- 
gar M.  Hayman  and  another. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

WILLIAl^S,  J.,  dissents. 

VOLGAS.  Respondent  t.  ROCKLAND 
LIGHT,  HEAT  &  POWER  CO.,  Appellant 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment January  21,  1910.)  Action  by  Kate 
Volga».  as  administratrix,  etc.,  of  John  volgas, 
deceased,  against  the  Rockland  lAght,  Heat  & 
Power  Company. 

PER  GUItlAM.  Judgment  and  order  re- 
versed, and  new  trial  granted,  costs  to  abiile 
the  event,  upon  the  ground  tbat  the  wire  had 
not  been  in  Its  position  for  a  sufficient  time  to 
give  actual  or  constructive  notice  of  Its  pres- 
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eoce,  and  ttta  d«t«ndut  hmd  no  actual  notice 
thereof. 

HIBSCSBBRa,  P.  J.,  diaeenta. 


Id  re  WALBBIDGB.  (Supreme  Court,  Ap- 
pellate DlTisioD,  Second  Department  Decem- 
ber 10.  190e.)  In  the  matter  of  the  judicial 
settlement  of  the  account  of  George  O.  Wal- 
bridge  and  others,  as  executors,  etc.,  of  Olin 
G.  walbiidge,  deceaaed.  No  opinton.  Decree 
of  the  Surrogate's  Oonrt  of  KingB  Oounty  af- 
firmed, with  costs. 

WALKER,  Appellant,  v.  KNIGHTS  OF 
COLUMBUS,  Bespondeot  (Supreme  Court, 
Appellate  Division,  First  Department  Janu- 
ary 28.  1910.)  Action  hy  Sarah  Walka  against 
the  Knights  trf  Columbus.  M.  Breen,  for  ap- 
pellant W.  D.  McNultT,  for  respondent  No 
opinion.  Order  afflrmeo,  with  $10  coats  and 
disbursements.  Order  filed. 


WALLACH,  Respondent,  t.  R.  HTJDNTTT'S 
PHARMACY,  Appellant  (Supreme  Court, 
Appellate  DlTlaion,  'Second  Department  De- 
cember 30,  ld09.)  Action  by  Joseph  WsUach 
against  R.  Hudnut's  Pharmacr-  No  opinion. 
Order  affirmed,  with  $10  coets  and  diabursa- 
ments. 


WALSH  T.  CAULFIELD  et  al.  (Supreme 
Court,  Appellate  Division.  Second  Department 
December  10,  1909.)  Action  by  Annie  A, 
Walsh  against  John  A.  Gaulfield  and  others. 
No  opinion.  Judgment  of  the  Munldpal  Court 
affirmed,  with  costs. 


In  re  WARD.  (Supreme  Conrt,  Appellate 
Division.  F^rst  Department  December  17, 
1909.)    In  the  matter  of  Henry  G.  Ward  de- 

ccai;ed. 

PER  CURIAM.  Order  affirmed,  with  «10 
coets  and  disbnrsements.    Order  filed. 

IXGRAHAM  and  LAUGHLIN,  JJ.,  dissent, 
on  the  ground  that  under  the  answer  of  the  ex- 
ecutor the  surrogate  had  no  jurisdiction  to  de- 
termine the  question  presented.  Fiester  t. 
Sliepard,  92  N.  Y.  251:  In  re  Wagner's  Es- 
tate, 119  N.  Y.  28,  23  N.  E.  200. 

WABNKR-QUINLAN  ASPHALT  CO.,  Ap- 
pellant, v.  CENTRAL  NEW  YORK  TELE- 
GRAPH &  TELEPHONE  CO..  Respondent 
(Supreme  Court,  Appellate  Division,  Fourth 
Department  Januaiy  12.  1910.)  Action  by 
the  Warser-Quinlan  Asphalt  Company  against 
the  Central  New  York  Telegraph  and  Tele- 
phoae  Company.  No  opinion.  Judgment  and 
order  affirmed,  with  costs. 


WEBB  et  al..  Appellants,  v.  BELFORD,  Sur- 
roffate.  Respondent  (Supreme  Court  Appel- 
late Division.  Second  Department  January 
21,  1910.)  In  the  matter  of  the  application  of 
Silns  D.  Webb  and  others  against  Joseph  M. 
Belford,  as  SurroRate  of  Suffolk  County.  No 
opinion.    Appeal  dismissed,  with  costs. 

In  re  WEBB'S  WILL^  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  Decem- 


ber SO.  1909.)  In  the  matter  of  provine  the 
last  will  and  testament  of  Charles  S.  WeU>. 
deceased. 

PGR  CUBIAM.  Order  of  the  Sorrofmte'i 
Court  of  Suffolk  County  reversed,  upon  tx 
ground  that  the  estate  of  the  infant  and  th« 
trustees  of  the  infont  were  not  before  the  cnur. 
and  that  the  surrogate  under  aach  (dicnmstaDL-n 
had  no  power  to  make  an  ordtf  diatrihmii^ 
tliat  estate. 

RIOH  and  BlUXBB,  JJ.,  disKiit. 

WEBSTER  BEAI/TY  CO.,  AppeUant  f 
GBRATT,  Respondent  (Supreme  Court,  Ap- 
pellate Division,  First  Department  Dec«x- 
ber  24,  1909.)  Action  by  Webster  Reai.- 
Companj  againat  Annie  M.  Geraty.  M.  F. 
Kelly,  for  impellant  H.  Swain,  for  re^oiij- 
ent  No  <^nloii.  JudguMnt  affirmed,  wiii. 
costs.   Order  filed. 

In  re  WEIL.  (Supreme  Court,  Appellate  I^- 
vision.  I^rst  Department  July  1900.)  In  the 
matter  of  Arnold  C  WeiL  No  opinion.  Pn- 
ceedlag  dismissed.  Settle  order  oo  notif* 
Memorandum  per  curiam. 

WEINBERG,  ReapMideot,  r.  WIOUEKN. 
Appellant  (Suinreme  Court,  Appelate  IKvv 
sion,  Second  Department  January  21.  1910.) 
Action  by  Carl  Weinberg  against  Chaiia  Wi- 
chem.  No  opinion.  Motion  to  f*!Tinii»  apptal 
granted,  with  costs. 

WBINSTOCK.  Appellant  CLABENDON 
IMPROVEMENT  CO.  et  al.,  Respondents. 
(Supreme  Court  Appellate  Divirion,  Secof  l 
Department  Decemher  10;  1909^  Action  bj 
Abraham  Weinstock  againat  the  Cnarendon  Inh 
provement  Company  and  another.  No  ainnioE 
Motion  for  reargument  denied,  with  $10  costs 
See,  also.  119  N.  Y.  Supp.  60i. 

WBISSBERGBB  et  al.,  Appellanta,  t.  WAL 

LACH,  Respondent  (Supreme  Court,  Ai>r*'- 
late  Division,  First  Department  December  IT. 
1909.)  Action  by  Herman  Welsriierger  and 
another  against  Karl  M.  Wallach.  A.  A.  Hot- 
ell,  for  appellants.  S.  N.  Tuckmao,  for  re- 
spondent No  opinion.  Judgment  affirmed, 
with  costs.  Order  filed.  See.  als&  124  Aw- 
Div.  382,  108  N.  Y.  Supp.  887. 

WEST  CANADA  LUMBER  OO.,  Respoaa^ 
ent,  V.  STEVENS,  i^pellant  (Supr«ne  Conr 
Appellate  Division,  Fourth  Department  J::- 
uary  12,  1910.)  Action  bv  the  West  Canada 
lumber  Company  against  Fredeii<A  C.  Stenc?^ 
No  opinion.  Judgment  and  Older  affirmed,  wi-: 
costs.    See.  also,  182  App.  DIt.  117  > 

Y.  Snpp.  llBO.   

WEYAND  et  al..  Respondents,  v.  PARK 
TERRACE  Co.,  Appellant  et  al.  (Supr^rr- 
Court,  Appellate  Division,  Second  Departri'^: 
December  30,  1909.)  Action  by  Henry  W?*- 
and  and  another  against  the  Park  Terrace  C'=- 
pany,  impleaded  with  others.  No  opinion.  M'" 
tioos  dtemissed.  witiumt  costs.  8m,  alwi.  ISO 
N.  Y.  Supp.  192. 
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WBYAND  et  at,  Bespondents,  t.  PAKK 
rBRRACB  CO.,  Appellant,  et  al.  (Snpreme 
.'ourt.  Appellate  DiTWon,  Second  Department 
lannary  21,  1910.)  Action  bj  Henry  Weyand 
ind  others  against  the  Park  Terrace  Company, 
mpleaded  with  others.  No  opinion.  Motion 
o  rewtUe  order  jrranted.  without  coats.  See, 
Jml  120  N.  Y.  SamTwti  120  N.  Z.  Sapp. 

WHEEIiER  et  aL.  AppellantB.  t.  PHOJNIX 
\S.  CO.  OF  BROOKLYN,  N.  Y.,  Respondent 
Suprenu  Ooort  Appellate  DiviBlon.  Foartb 
>epartmeDt  December  10,  1909.)  Action  by 
llbert  J.  Wheeler,  iodlTldually,  etc,  and  oth- 
rs  against  the  Phcenix  Insnrance  Company  of 
Brooklyn,  New  Yo^  No  oi^on.  Jadgment 
Armed,  wltb  oostak 

WHITE,  Respondent  V.  CITY  OT  8TRA- 
'TJSE,  Appellant  (Supreme  Court,  Appellate 
Hvlsion,  Fourth  Department  January  26, 
ftLOij  Action  by  Addison  H.  White  anlnst 
he  Ctt7  of  Syracuse. 

PER  CURIAM.  Order  affirmed,  witb  $10 
osts  and  disbuisemeDts. 

SPRING,  J.,  concurs,  except  as  to  the 
mount  of  coats,  being  of  the  opinlcHi  that  the 
BSpondeut  is  entitled  to  a  full  bill  of  costs  up- 
D  this  appeal. 

WIIjIjIAMS,  J.,  dissents,  upon  tbe  ground 
kat  the  court  ahoold  have  granted  a  new  trial. 

WHITE,  Respondent,  CITY  OF  8YRA- 
'USB.  Appellant  (Supreme  Court,  Appellate 
■ivision,  Fourth  Department  January  26, 
910.)  Action  by  Addfaon  H.  White  against 
le  City  of  Syracuse. 

PER  CURIAM.  Judgment  and  order  affirm- 
],  with  costs. 

WILLIAMS,  J.,  dissents,  uptw  the  grounds 

lat  the  verdict  is  ezceesive,  and  that  the  mo- 
on for  a  new  trial  upon  the  ground  of  newly 
iscovered  evidence  should  be  granted. 

WHITNEY  T.  PATRICK  et  al.  (Supreme 
onrt.  Appellate  Division,  Third  Department, 
ovember  10,  1909.)  Action  by  Geoi^e  H. 
Whitney  against  Albert  M.  Patrick,  President 
'  the  village  of  Mechanicville.  and  others. 
PER  CURIAM.  Order  affirmed,  on  the  opin- 
a  of  HoDghton,  J.  (120  N.  Y.  S.  660),  at  Spe- 
al  Term,  with  $10  costs  and  disbursements. 
SMITH,  P.  J.,  dissents. 

WIIiLIAHS,  BMpondent  t.  BETTELS,  Ap- 
illmnt.    (Bui»eaa  Court,  AK>ellate  DlrUon, 


Second  Department  January  21,  1010.)  Ac- 
tion by  Frank  S.  WlUlama  a^inst  C9iarles  Be^ 
tela.  No  opinion.  Motions  denied,  without 
costa.   See.  also,  119  N.  Y.  Snpp;  USO. 

WILLIAMS  T.  8ILLESEY.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
January  19,  1910.)  Action  by  James  A.  Wil- 
liams against  Daniel  R.  Silleslty.  No  opinion. 
Motion  for  leave  to  appeal  to  Conrt  of  Ap- 
denied^itb  f  10  costs.   See,  also,  110  N. 

WITKOV  T.  DRUCKER.  (Supreme  Court, 
Appellate  Division,  First  Department  Decem- 
ber 10,  1909.)  Action  br  Asa  Wltkov  against 
Bphraim  Drncker.  Wltn  this  case  has  been 
consolidated  In  this  conrt  casea  bearing  titles  as 
follows:  In  re  Arthur  Ave.;  Uboiio  Lombar- 
do  V.  Firemen's  Ins.  Co. ;  Amy  W.  Frank  v. 
William  Carter  (two  eases);  Nathan  BIcbner 
V.  Brooklyn  Hdgfats  Ballroad  Oompanr.  No 
opinions.  Appeaw  dismissed,  with  $10  coat* 
in  eadi  case.  Oiders  filed. 


WOODINO  T.  THOM.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  December 
10,  1909.1  Action  by  Bella  Wooding  against 
William  B.  Thorn.  No  opinion.  Motion  grant- 
ed, on  payment  of  $10  costs.  Settle  order  on 
notice. 

YAMPOLSKY,  Respondent  T.  PUI/TON 
METAL  CO.,  Appellant  (Supreme  Court  Ap- 
pellate Division,  Second  Department  Janu- 
ary 21,  1910.)  Action  by  Leo  Yampolsky 
against  the  Fulton  Metal  Company.  No  opin- 
ion. Motim  to  dismlM  amteal  denied^  without 
costs. 


YAMPOLSKY,  Respondent,  t.  FULTON 
METAL  CO.,  Appellant.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  Janu- 
ary 21,  1910.)  Action  by  Leo  Yampolsky 
against  tbe  Fulton  Metal  Company.  No  opin- 
ion. Motion  to  amend  the  notice  of  apppsl 
nunc  pro  tone  granted,  upon  payment  of  $10 
costs. 

YATES,  Respondent  t.  YATES,  Appellant 
(Supreme  Court,  Appellate  Division,  Fourth 
Department  January  19,  1910.)  Action  by 
Russell  P.  Yates  against  Frances  Yates.  No 
opialon.  Older  affirmed,  without  costa.  See, 
abo,  119  N.  Z.  Snppb  im 
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ABANDONMENT. 

iDclnBlon  In  judgment  of  amoont  claimed  under 
abandoned  eanie  of  actlmi,  see  Judgment  1 

251. 

Of  contract  of  tale,  see  Bale*,  |  98. 
Of  eaaement,  lee  Easementa,  f  80. 
Of  partnership,  see  Partnerehip,  i  208. 

ABATEMENT  AND  REVIVAL. 

Election  of  temedr.  see  Blectton  of  Bemedlea. 
RiKbtB  of  action  by  or  against  personal  repre> 

sentadves,  see  Bxecntors  and  Administrators, 

S  426. 

n.  Alf  OTHER  ACnOK  PEHDUVG. 

Ground  for  continDence,  see  Gontinnance,  |  10. 
Stay  of  proceedings  pending  other  action,  see 
Action,  i  69. 

7.  DEATH  OF  FAB.TT  AND  BEVIVAI. 
OF  ACTION. 

CA)  Abafenent  or  BarvlTAl  of  Aotloa. 

Particular  actions  or  proceedingt. 
Rights  of  action  by  or  against  personal  repre- 
sentatives,  see  Executors  and  AdmiDistt^tors, 
{  426. 

I  64.  The  death  of  one  of  several  defendants 
stays  the  proceedings  until  such  defendant's  pw^ 
sonal  representadves  are  substituted  in  his 
place.— Beed  r.  IVnn  (Bnp.)  972. 

ABDUCTION. 

See  Seduction. 

ABSTRACTS. 

Of  record  on  appeal,  see  Appeal,  S  6S2. 

ABSTRACTS  OF  TITLE. 

As  eTidence  in  proceedings  to  register  land  ti- 
tles, see  Records,  S  9. 

ABUTTING  OWNERS. 

Compensation  for  taking  of  or  injury  to  lands 
or  easements  for  public  use,  see  Bminent  Do- 
main. SS  71-149. 

Liabilities  to  asReBsments  for  public  Improve* 
meats,  see  Municipal  Corporations,  fi{  406- 
.112. 

Rtvhtfi  lu  streets,  see  Monfcipal  Corporations, 
§  663. 


ACCEPTANCE 

Motion  to  compel  acceptance  of  amended  plead- 
ing, see  Plei^iug,  S  240. 

Of  goods  as  waiver  of  breach  of  im^ied  war^ 
ranty,  see  Sales,  I  288. 

Of  goods  sold,  see  Sales,  H  178,  182. 

Of  insurance  premiums  or  aBsessments,  as  waiv- 
er of  ground  for  avoidance  or  fotieitare  ol 
policy,  see  Insurance,  |  392. 

ACCESSION. 

Annexation  of  diattels  to  real  property,  see  Flz- 
tnxesL 

ACCESSORIES. 

Testimony  of  accomplices,  see  Criminal  Iaw,  H 
507,  Bll. 

ACCIDENT. 

Cause  of  death,  see  Death,  i|  17,  76. 

ACCOMPLICES. 

Testimony,  see  Criminal  Law,  {  507.  611. 

ACCORD  AND  SATISFACTION. 

See  Compromise  and  Settlement;  Novatitm; 
Payment ;  Release. 

I  7.  A  payment  of  a  sum  less  than  the 
amount  due  on  an  undisputed  claim  does  not 
make  an  accord  and  satisfaction.— Dorman  t. 
AiUn  (Sup.)  757. 

I  10.  An  accord  and  satisfaction  held  estab- 
Uahsd.— Pollcaatio     Fltske  (Sup.)  743. 

ACCOUNT. 

See  Account  Stated. 

Evidence  preliminary  to  introdnctira  of  books 
of  aeoount  In  evidence,  see  Kvldence,  1 37a 

Settiement  of  balance  of  mutual  accounts,  aee 
Compromise  and  Settlement. 

Aeeountinff  bj/  parHeutar  classes  of  per$on». 

See  Executors  and  Administrators,  H  4^Mil4;. 
Partners,  see  Partuership,  H  298,  806,  327. 
Trustees,  see  Trusts,  {  296. 

ACCOUNT,  ACTION  ON. 

Effect  of  stating  and  settling  accounts,  and  tta- 
ttous  on  accounts  stated,  see  Account  Stated. 


Wot  easea  m  Dec.  Dl*.  A  Amer.  Diss.  1907  to  date  A  Indezes  m«  same  topic  A  secUou  (|)  NUMBER 
120N.Y.S.-73  (11S3) 
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ACCOUNT  STATED. 

S  1.  An  account  stated  defined.— McAveU^ 
T.  Pelham  Park  R.  Oo.  (Sup.)  102. 

§  6.  Payment  on  an  account  is  not  an  admls- 
BioD  of  the  correctness  of  the  balance,  so  as  to 
establish  an  account  stated.— HcAvdsh  t.  Pel- 
ham  Park  B.  Oo.  (Sup.)  102. 

ACCRUAL 

Of  cause  of  action  for  nonpayment  of  savitigs 
bank  deposit,  see  Banks  and  Banking,  g  30B. 

Of  liabiti^  on  bonds  or  undertaking  in  judi- 
cial proceedings,  see  lajuoctim,  {  ^5. 

ACKNOWLEDGMENT. 

operation  and  effect  ot  admiBalrau  as  evidence, 
■ee  Bvidence,  |  265. 

ACTION. 

Abatement,  see  Abatement  and  RevlTal. 
Bar  by  former  adjudication,  see  Judgmrat,  SI 
S8S-e03. 

Claim  or  position  in  judicial  proceeding^  as 
ground  of  estoppel  in  pais,  see  Estoppel,  |  68. 

Damages  recoverable,  see  Damages. 

Klectiioa  of  remedy,  see  Election  of  Remedies. 

Forbearance  to  sue  or  defend,  as  coosideratien 
for  contract,  see  Contracts,  |  73. 

Jurisdiction  of  courts,  see  Courts. 

Limitation  by  statutes,  see  Limitation  of  Ac- 
tions. 

Malicious  actions,  see  Malicious  Prosecution. 

Pendency  of  other  action  ground  for  continu- 
ance, see  Continuance.  §  10. 

Statutes  relating  to  civil  remedies  and  proceed- 
ings as  depriving  of  property  without  due  pro- 
cf^s  of  law,  see  Constitutional  Law,  IS  BOS, 
309. 

Survival,  see  Abatement  and  Revival,  |  64. 

Actiont  Ttetieeen  portiet  in  particular  rdation». 
See  liandlord  and  Tenant,  §  231 ;  Master  and 

Servant,  H  43,  80,  250-289 ;  Partnership,  §| 

102,  827. 

Corporate  officers  or  agents  and  stodcholders, 
see  Corporations,  i  S2f}. 

Co-tenants,  see  Partition,  i  95. 

Guarantors  and  guarantees,  see  Guaranty,  i  91. 

Mortgagor  and  mortgagee,  see  Chattel  Mort- 
gages, S  278:  Mortgages.  fi§  476-558. 

Principal  and  broker,  see  Brokers,  SI  S8,  86,  88. 

AcMont  hv  or  asraintt  partUmltir  cIomm  of 
pernona. 

See  Brokers.  §  38;  Carriers,  H  70,  318,  408; 
Corporations,  Sfi  506,  G73  ;  Executors  and  Ad- 
ministrators, Sfi  426-453.  472-474:  Landlord 
and  Tenant,  SS  231,  296.  314:  Master  and 
Servant.  SI  80,  250-280,  830,  332:  Municipal 
Corporations,  Sfi  819,  821,  995:  Partnership, 
210-219;  Principal  and  Amnt,  |  1^; 
Street  Railroads,  IS  112-117 ;  Warehousemen, 
134. 

Agricultural  societies,  see  Agriculture,  |  4k 
Assignees,  see  Assignments,  §  121. 
Bridge  companies,  see  Bridges,  S  46. 


Electric  light  or  power  companies,  see  Elee- 
tricity,  S  19. 

Foreign  corporatitms,  see  Corporations,  f  673. 

Guarantors,  see  Guaranty,  |  91. 

Mortgagors  or  mortgagees,  see  Cliattd  Mort- 
gage. §  278;  MortgE^ies,  SI  476-558. 

Officers  and  agents  ox  corporations  in  goieral 
see  Corporations,  S  820. 

Receiver  of  partnerdiip,  see  Partnershipf  S  210. 

Stockholders,  see  Coiporations,  S  320^ 

Stockholders  on  betiaif  of  coipomtioo.  see  Cor- 
porations,  S  206. 

Sureties  on  bonds  or  nndertakinca  in  proceed- 
ings for  injuneticm,  see  Injunctfon,  S  244. 

Sureties  on  bonds  or  undertakings  oq  appeal, 
see  Appeal,  S  1247. 

Surriving  partner  or  representatives  of  deceased 
partner,  see  Partnership,  |  258. 

Taxpayers,  see  Hunldpal  Oorporationa,  f  9^5. 

Trustees  in  bankruptcy,  see  Baiiknipt<7,  f|  3^8- 
306. 

AeUont  reloHno  to  partieular  tpeciet  of  prop- 
ertp  or  ettaiea. 

See  Trade-Marks  and  Trade-Names,  S  9S. 

Decedents'  estate,  see  Executors  and  Adminis- 
trators, S$  472-474. 

Demisedomnises,  see  Landlord  and  Tenant  H 
231,  296,  314. 

Mortgaged  pK^rty,  see  Chattd  Mortngcs,  { 
278;  Mortgages,  k  47*-B68.  "'^w- 

Particular  oatuet  or  grouniM  of  ooHoa. 

See  Account  Stated;  Bills  and  ^'*otes,  H  4€»- 
537;  Collision,  {  149;  Con^racy.  }  IK; 
Death,  S§  17,  76;  Forcible  Bntry  and  Detain- 
er, §§  4-32;  Fraud,  {  60;  Fraudulent  Cod- 
veyances.  S  241 ;  Guaranty,  {  91 ;  Insurance. 

S 627-666;    Libel  and  Slander,  M  82-99; 
allcious  Prosecution,  IS  49,  50;  Moitey  Re- 
ceived. 

Bonds  and  undertakings  in  proceedings  for  in- 
junction, see  Injunction,  S  244. 
Bonds  and  nnderteklngs  an  appeal,  sse  Apptal 

S  1247. 

Breach  of  contract,  see  Contracts,  SS  322.  34$. 
Breach  of  contract  of  sale,  see  Sales,  S  382. 
Breach  of  covenant,  see  Covoiants,  H  111.  122. 
Bragh  of  warranty  of  goods  sold,  sea  Bides,  S 

Compensation  (tf  brcAera,  see  BnrtEers,  SI  8& 

88. 

Deceit,  see  Fraud,  §  50. 

Expulsion  of  partne^  see  Partnership.  }  IQS. 
Infringement  of  trade-mark  or  trade-name,  see 

Trade-Marks  and  Trade-Names,  |  95. 
In^uri^^  servants,  see  Master  and  Servant.  H 

Injui^es  caused  by  negiigenoe  of  acrknltun! 

society,  see  Agriculture,  S  4. 
Injuries  from  defects  or  mtractiona  la  bridgta 

see  Bridges,  J  46. 
Injuries  from  defects  or  obstructions  in  streets. 

see  Municipal  Corpoiaticais,  SS  819.  821. 
Injuries  to  passengers,  see  Carrien,  U  318.  40^ 
Injuries  to  persons  on  or  near  street  raitne^ 

tracks,  see  Street  Railroads,  SS  112-117. 
Ii^l^^^^to  servants,  see  Master  and  Servant,  H 

Insurance  premiums,  see  Insoranca,  |  ISS. 
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Jodgments,  tee  JadgmeDt,  |  943. 

Loss  of  or  inJary  to  iwwen^r'B  baggage,  see 

Carriers,  {  408. 
IxMB  of  or  mjury  to  tow,  lee  Towage,  i  Iff. 
Nexligence  Id  general,  Bee  Npgligence.  H  121- 

136. 

Negligence  in  operatlixi  ot  street  railroad,  see 

Street  Rallroadu,  H  112-117. 
NegligMice  in  prodactton  or  use  of  electricity, 

Bee  raectridtr.  f  19. 
Neirligence  ot  nuner,  see  Master  and  Serrant, 


Xezligeace  or  malpractice  ot  pliystciao  or  sur- 
KPon.  see  PbTfliciana  and  Surgeons,  %  18. 

Negligence  or  misconduct  of  broker,  see  Bro* 
kera.  i  Sa 

Kegligence  or  misconduct  ot  Mrvant,  tee  Master 

and  Servant,  SI  330.  332. 
Negligent  or  wrongfal  nse  of  street,  see  Mnnle- 

ipal  Corporations,  I  706. 
Penaltiea  for  nie  of  Impare  food,  see  Food,  | 

1ft. 

Purrhase  money  on  sale  of  goods,  see  Sales.  H 
,V.l). 

R«><y)very  of  possession  of  land  by  vendor,  see 

Vfndor  and  Purchaser.  |  299. 
Beroveiy  of  posaession  of  leased  premises  by 

landlord,  see  Landlord  and  Tenant.  H  296, 

314. 

Recovery  of  price  paid  for  goods,  see  Sales,  | 

396. 

Rent,  see  Landlord  and  Tenant.  {  231. 

Services  and  materials  furnished  incident  there- 
to, see  Work  and  Labor. 

Unlawful  combinations,  see  Monopolies,  {  24. 

T'Rurions  contract,  see  Usury,  H  113.  117. 

Wages,  see  Master  and  Servant,  I  80. 

Wrongifui  conversion  of  personal  property,  see 
Trover  and  Gonversioti,  H  83,  SO. 

Wrongful  discharge  of  servant,  see  Master  and 
Servant,  S  43. 

Particutar  form*  of  aetion. 
See  Ejectment;  ToidUe  Entry  and  Detainer, 
4-32;  Trover  and  Conversion. 

Particutar  form*  of  tpeaal  rtUtf. 
See  Injunction;  Interpleader;  Mandamus;  Par^ 

tftion,|95;  Spedfic  Performance. 
&.ccountiiv  1^  executor  or  administrator,  see 

ETzecutora  and  Administrators.  {(  472-474, 

514. 

Accounting  by  partners,  see  Partnership,  |  327. 

Accounting  by  trustee,  see  Trusts,  S  295. 

Appointment  of  receiver,  see  Receivers,  {  88. 

>>DdemnBtion  proceedings,  see  Eminent  Do- 
main, K  234-243. 

Correction  or  setting  aside  of  tax  assessments, 
»«>e  Taxation,  |  «S. 

>isbarment  proceedings,  see  Attorn^  and  Cli- 
ent, t  56. 

Enforcement  of  mechanics*  Hens,  see  Mechanlei^ 
Liens,  {f  271,  272. 

Establishment  of  twundaries,  see  Boundaries, 
» 26.  .  « 

Establishment  of  firm  and  accounting,  see  Part- 
nership, I  102. 

rorecloBure  of  mortgage,  see  Chattel  Mortga- 
KfH.  i  278;  Mortgages,  H  476-5r>8. 

{■■rormation  of  Instrument,  see  Reformation  of 
Instruments. 


Registration  of  titles  to  land,  see  Records.  {  9. 
Remstatement  of  mortgage  after  conditional 

release,  see  Mortgageai  I  810. 
Restraining  unlawnuGmnUnatlons,  see  M<hh^ 

oUes,  i  24. 

Sale  of  prc^erty  of  decedent;  lee  Btecntocs  and 

Administrators,  S  334. 
Setting  aside  transfers  in  fraud  of  creditors  or 

subsequent  purchasers  in  general*  see  Fraod- 

nlent  Conveyances,  |  241. 
Sammaiy  proceedings  by  landlord  to  recover 

demised  premises,  see  Landlord  ai^  Tenant, 

U  296,  814. 

S^glementaxy  proceedings,  see  Execution,  | 

Particular  proeeeding*  in  action*. 

See  Appearance;  Cratlnoance;  Costs;  Dismiss- 
al and  Nonsuit;  Bvldenca;  BxecutlMi:  JTudg* 
ment;  Jury;  limitation  <tf  Actions;  Parties ; 
Pleading:  Process;  Reference;  Stipulations; 
Trial;  Venue. 

Bill  of  particulars,  see  Pleading^  813-324. 

Default,  see  Judgment,  H  109-167. 

Sales  under  judgment,  order,  or  decree  of  court, 
see  Mortgages,  I  502. 

Particular  remadie*  in  or  incident  to  action*. 

See  Attachment;  Discoreiy;  Injunction;  Re- 
'  celvns. 

S^lgla&entaiy  proceedings,  see  Execution,  | 

Prooeadinff*  in  emercM*  of  *p«aial  or  limited 
juritdictio**. 

Courts  of  limited  Jurisdlctloo  in  general,  see 

Courts,  {I  183-190. 
Criminal  prosecutions,  see  Criminal  Law. 
Suits  In  admiralty,  see  Collision,  |  149. 
Suits  in  equity,  see  Slquity. 
Suiu  in  justices'  courts,  see  Justices  of  the 

Peace,  fi  92,  106. 

Bepiew  of  proesxWiHW. 
See  Appeal;  Justices  ot  the  Peace,  1 146;  New 
Trial. 

n.  MATUBE  AHD  FOBM. 

For  injuries  to  serrant,  see  Master  and  Serv- 
ant, I  250. 

Proceedings  to  forfeit  intoxicating  liquors,  see 
Intoxicating  Uquors,  |  250. 

Review  ot  decisions,  see  Appeal,  {  183. 

Waiver  of  tort  as  defense  to  action  for  conver- 
sion, see  Trover  and  Gonveralon,  8  33. 

I  25.  A  complaint  in  an  action  for  royaltien 
on  goods  manufactured  and  sold  by  defendant 
containing  plaintifTs  invention,  Itelo  not  to  state 
an  action  at  law,  under  Code  Civ.  Proc.  H  481, 
518.— Consolidated  Rubber  Tire  Co.  v.  Firestone 
Tire  &  Rubber  Co.  (Sup.)  128. 

S  26.  An  action  for  services  under  an  agree- 
ment to  mensun  compensation  by  defendants* 
profits  would  not  be  one  for  an  accounting  sim- 
ply because  accounts  bad  to  be  gone  Into  to  de- 
termine the  profits.— Voldy  v.  Aiello  (Sup.)  913. 

S  28.  The  receipt  of  money  by  a  principal  on 
a  claim,  based  on  the  agents  failure  to  deliver 
money  received  by  him  in  a  fiduciary  capacity. 
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Lb  not  a  waiver  of  the  tort^  onlen  tb.9  intention 
to  the  contraiT  is  deariy  nanlfeBC— Jonea  t. 

South  (Sup.)  865. 

m.  JOIHDEB,  SPUTTUrq,  OOHflOU- 
DATIOIT,  AHS  SEVEBAKOE. 

MlBjoinder,  grounds  for  demurrer*  see  Pleading, 

waiver  of  misjoinder  by  failure  to  aemor,  see 
Pleading,  1% 

I  88.  A  complaint  tor  lereral  forma  Of  le- 

Ifef  held  not  demurrable  for  misjofnder  of  cause 
of  action.— Gotthelf      Shapiro  (Sop.)  210. 

S  38.  Where  there  is  but  a  siugle  -wrong  al- 
leged, and  one  primary  right  assprted,  the  com- 
plaint states  bat  a  single  cause  of  action, 
though  seTeral  forms  or  kinds  of  relief  are  de- 
manded.—Ootthelf      Shapiro  (Sup.)  210. 

S  88.  In  an  action  against  brokers  for  dam- 
ages eaased  by  the  unauthorized  purchase  and 
sale  of  stocks,  complaint  held  to  state  a  cause  of 
action  based  upon  plaintiff's  special  agreement 
with  defendants  as  to  their  purchase  and  sale 
of  stock  on  hia  acconnt>~-Bazber  t.  ElUngwood 
(Sup.)  947. 

S  50.  Under  Code  CIt.  Proc.  I  484,  a  join- 
der of  two  cansea  of  action  which  is  not  per- 
mitted cannot  be  justified  br  contending  that 
the  action  la  for  equitable  relief  since  such  sec- 
tion applies  to  legal  and  equitable  actions  alike. 
— Green  t.  Dunlop  (Sup.)  583. 

i  50.  Under  Code  Cir.  Proc.  {  484.  a  cause 
of  action  against  an  estate  and  Uie  heirs  for  a 
mortgage  debt  of  the  ancestor  under  section 
1843,  cannot  be  joined  with  an  action  against 
the  estate  of  one  of  the  heirs  and  her  heirs  aris- 
ing under  a  partition  judgment  and  stipulation 
providing  for  the  assumpticm  of  the  mortgage 
debt— Green  T.  Dunlop  (Sop.)  583. 

IV.  OOttMEHOEMEKTt  gBQgEOUTIOy, 
AHD  TEBBCni  ATIOX. 

Stay  of  execution,  see  Execution,  i  158. 
Want  of  prosecution  ground  for  dismissal  or 
nonsuit,  see  Dismissal  and  Nonsuit,  S  60. 

S  69.  The  trial  of  an  action  cannot  be  stay- 
ed pending  an  appeal  from  a  judgment  in  a 
suit  In  equity  between  the  same  parties.— Rec- 
tor of  Church  of  Transfigurntion  in  City  of  New 
York  T.  Hector  of  St.  Stephen's  Protestant- 
Episcopal  Church  of  City  of  New  York  (Sup.) 
422. 


ACTS. 


Sea  Statute!. 


ADEQUATE  REMEDY  AT  LAW. 

Effect  on  jorlsdiction  of  equi^,  see  Diacorery, 
18. 

ADJOINING  LANDOWNERS. 

See  Boundaries. 
Elasements,  see  Easements. 


1 


ADJOURNMENT. 

Of  dvil  causes  in  general,  see  CoDtinnanee. 
Of  proceedings  for  remoral  of  DOUooDa, 
Municipal  Corporatlona,  |  186. 

ADJUDICATION. 

Decisions  of  conrta  fn  general,  ace  Cotuti.  f  9r{ 

Judgment. 

In  inrolantaiy  bankruptcy  proceedings.  » 

Bankruptcy,  S  100. 
Operation  and  effect  of  former  adjadicatioa,  m 

Judgment,  U  585-60S, 

ADJUSTMENT. 

Of  controverv  b7  parties,  see  CMnpromise  iij 
Settlement 

ADMEASUREMENT  OF  DOWER. 

See  Dower,  |  56. 

ADMINISTRATION. 

Of  charity,  see  Charities,  S  45. 

Of  estate  of  decedent,  see  Executors  and  Ji< 

miniatrators. 
Of  trust  property,  see  Tniata,  H  103^,  201 

ADMIRALTY. 

See  Collision;  Towage. 

ADMISSION. 

To  partnership,  see  Partnership,  |  242. 

ADMISSIONS. 

See  Stipulations. 

As  eridence,  see  Criminal  Law,  {  410;  Eti- 

dence,  I  265. 
In  pleadings,  aae  heading,  H  36^  214 

ADULTERATION. 

Regulation  of  mannfkcture,  aale^  and  use  of  a- 
tides  of  food  or  drink  in  general,  see  Fovd. 

ADVERSE  POSSESSION. 

See  limitation  of  Actions. 

1.  HATITRE  AND  BEQimiTES. 

(A)  Aevnlaltloik  of  Rlgrhta  hr  Preaerlptlss 
iM  General: 

S  12.  To  base  a  title  on  adverse  poesenfox 
the  possession  must  t>e  under  claim  of  title  in 
fee.-McLain  v.  Bird  (Sup.)  1032L 

I  13.  Actual  adverse  possession  by  defend- 
ants  or  their  predecessors  In  Interest  for  nwit 
than  30  years  held  sufficient  to  confer  tiUa.- 
Baker  T.  Dufl  (SmK)  184. 

(B)  Aetul  PoMC— 1— . 

I  27.  Evidence  fceld  not  to  show  an  actaal, 
continued  occupation       land  for  20  Tcais.— 
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Brainin  r.  New  Yock,  N.  H.  ft  H.  B.  Oo.  <8np^ 

1093. 

<B)  DanttaM  nd  OoBtlnBlty  of  FMaM> 

i  42.  A  tax  lessee  may  originate  adverse  pos- 
session doring  the  ronoiiig  of  Ills  lease,  bat  sach 
possesion  will  not  ripen  Into  a  title  until  20 
yeaiB  after  tbe  end  of  tlie  leue.— McLaln 
Bird  (Sup.)  1062. 

(F)  Hostll*  ChavMtor  mt  PowMutOM* 

1  79.  The  statute  cd  limitations  will  not  ran 
against  the  reTeisiww  or  Us  heirs  while  then 
is  a  valid  tax  lease  ontstandlng.— McLalo  t. 
Bird  (Sop.)  1063. 

(O)  Parment  at  Taxee. 

i  88.  Parment  of  taxes  by  a  tax  lessee  In 
possession  Is  not  condturiTe  evidence  of  a  claim 
of  title,  bat  it  may  t>e  considered  with  other  evl- 
dence  bearing  on  the  claim  of  title.— McLain  T. 
Bird  (Sop.)  1082. 

n,  OPBBATXOK  Atm  EFFECT. 

<A)  Bzteat  of  Poaaesaloa. 

I  100.  A  grantee  held  not  entitled  to  avail 
himself  of  constnictive  imssession  of  a  disputed 
strip,  arising  from  the  occupation  by  himself 
and  his  predecessors  In  title  of  the  dwelling 
house  on  tbe  front  of  the  lots  conveyed  to  him. 
—Brainin  v.  New  Zoik,  N.  H.  &  H.  B.  Co. 
(Sup.)  1003. 

ADVERTISEMENT. 

As  part  of  contract,  see  Contracts,  |  168. 
Contract  f<»  privilege  of  maintaining  sign  as 

creating  relation  of  landlord  and  tenant,  see 

Tjandltwd  and  Tenant,  |  5. 
Creation  of  relation  of  landlord  and  tenant,  by 

contract  for  right  to  place  signs  on  ballings, 

see  Landlord  and  Tenant,  |  5. 
Best  raining  use  of  name  for  advwtialng  pniv 

poses,  see  Injaiicti<m,  |  90. 

AFFIDAVITS. 

Partteutar  proceediHffa  or  pHrpoae*. 
See  Attachment,  |  102. 

^lotion  for  indgment  «i  pleadings,  see  Plead- 
ing. 1  880.  ™— 
New  triaU  sw  New  Trial,  I  IBOl 

AGENCY. 

In  general,  see  Principal  and  Agent 

AGGRIEVED. 

RiKbt  of  persons  aggrieved  to  move  to  strike 
irrelevant  matter  from  pleadings,  see  Plead- 
ing. (365. 


AGREEMENT. 


See  Contracts. 


AGRICULTURE. 

Liability  of  agrienltoral  socletr  for  acta  of  in- 
dependent Gontraet(»«,  aee  Mastar  and  Serv- 
ant, f  822. 

i  4.  In  an  action  (or  Injuries  to  one  caught 
in  tbe  rone  of  a  balloon  operated  by  an  employ^ 
of  defenoant  fair  association,  evidence  held  to 
support  a  finding  that  defendant  did  not  exercise 
reasonable  care.r-Boper  t.  Ulster  County  Agr. 
8odat7  (Sup.)  6M. 

ALCOHOLIC  LIQUORS. 

Regulation  of  manutactnre,  use  and  sale,  aee 
Intoxicating  Llanocs. 

ALDERMEN. 

Ontncil  or  otiier  governing  body  of  municipal 
corporation,  see  Mnulclpal  Oorpocationa,  ISO. 

ALIENATION. 

Suapenslim  of  abtcdute  power  of  alienation,  aee 
Perpetuitlea.  I  6. 

ALIENS. 

IT.  HATU&AUaSATIOX. 

(  67.  Under  Act  Cong.  June  28,  1906,  c. 
8B82,  H  8,  4,  BubdB.  2,  4,  81  Stat  586.  588  (U. 
S.  Comp.  St  Sapp.  1909,  pp.  478.  480>,  held, 
the  Bimreme  Court  did  not  lose  jnrisdlction  of 
naturaOxation  proceedlnga  by  the  alien  moving 
from  one  Judldal  district  to  another  after  the 
61ing  of  tbe  petition  and  before  tbe  hearing. — 
United  States  v.  Breen  (Sap.)  804. 

I  6&  The  right  of  appeal  held  to  exist  in  a 
naturalisation  proceeding.— United  States  T. 
Breen  (Sup.)  304. 

ALLOWANCE. 

To  surviving  wife,  husband,  or  children  from 
estate  of  decedent,  see  Executors  and  Admin- 
istrator!, H  177,  178. 

ALTERATION  OF  INSTRUMENTS. 

See  Beformation  of  Instruments. 

AMBULANCES. 

Llabili^  of  boepltal  corporation,  for  injur]es 

caused  by  negligence  of  driver,  see  Master 

and  Servant,  t  317. 
On  streets,  extent  of  right  to  use,  see  Municipal 

Corporations,  i  703. 
On  atreeta,  liability  for  Injuries  from  UMligent 

use,  see  Munidpal  Corporations,  {  70o. 

AMENDMENT. 

In  lower  court  after  remand  by  appdlate  conrt, 

see  Appeal,  S  1201. 
Of  assessments,  see  Taxation,  I  493. 
Of  pleading,  see  Pleading,  ||  229^. 
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ANNEXATION. 

Of  chattel!  to  real  property,  ■«  Fixtnrei. 

ANOTHER  ACTION  PENDING. 

Qronnd  tot  contiDiuuice,  see  Continoaoce,  f  10. 

ANSWER. 

Operation  and  elEect  as  appeannce,  aee  AlWwr- 
ance,  |  9. 

ANTI-TRUST  LAW. 

See  Monopoliea,  SI  12-31. 

APPEAL 

See  New  Trial. 

Costs  on  appeal  in  general,  see  Costs,  H  233, 
238. 

Review  by  habeas  (x^ns,  see  Habeas  Corpus. 
Review  by  boards  of  review  of  tax  aiseismenta, 

see  Taxation,  S  493. 

Refiew  of  condemnation  proceedings,  see  Emi- 
nent Domain,  f  238. 

Review  of  criminal  prosecutions,  see  Criminal 
Law,  %i  1026-1187. 

Review  of  naturalisation  proceedings,  see  Aliens, 

s  ea 

Review  of  proceedings  in  lustices*  conrts,  see 

Justices  of  the  Peace,  S  146. 
Review  of  proceedings  of  mnnidpal  eonrts,  see 

Courts,  t  190. 

m.  DECUIOmi  BWIEWABLB. 

Appeal  from  jnstices*  courts,  see  Jastices  of  the 

Peace,  fi  146. 
Of  mnnicipal  courts,  see  Courts,  S  190. 

(D)  FlnaUtr  of  DatevvlBatl**. 

Proceedings  to  forfeit  intoxicating  liquors,  see 
Intoxicating  Liquors,  |  2S$. 

(B)  Nat«r«,  Scope,  and  Bfleet  of  DcielalOBi 

In  municipal  courts,  see  Courts,  fi  190. 

(F)  Mode  of  Rcnditloa,  Form,  aad  Bator 
of  Jndirmeat  or  Order> 

I  129.  Under  Code  CIt.  Proc.  H  M7.  1S46, 
an  appeal  may  be  taken  from  an  order  for 
judgment  on  the  pleadings  or  from  the  judg- 
ment, or  both.— Mitchell  t.  Dnnmore  Realty 

Co.  (Sup.)  771. 


IV.  BIGHT  OF  BliVUlW. 

Criminal  prosecutions,  see  Criminal  Law,  ( 

1026. 

V.  PBESENTATIOH   AND  BE8EBTA- 
TXOE  PjJLOWBB  COURT  OF 
OBOUHD8  OF  BETIEW. 

Criminal  prosecutions,  see  Criminal  Law,  |{ 
1030-10!». 

(A)  lasaea  and  Koestlona  la  Xiower  Coart. 

i  171.  In  proceedings  to  establish  the  net- 
earnings  tax  of  a  railroad  company,  where  all 


parties  submitted  findings  to  the  referee,  and 
requested  findings  based  upon  the  reprodnetio& 
cost  as  the  proper  basis  for  considermtioii.  aad 
the  trial  having  proceeded  entirely  on  that  the- 
ory, on  appeal,  neither  party  will  be  beard  tc 
object  to  me  manner  of  valuing  the  propertr. 
—People  V.  State  Board  of  Tax  Com'ra  (Sap.) 
Q28. 

S  173.  Where,  In  an  action  oa  a  pnunissny 
note,  defendant  did  not  request  a  oiarse  sob- 
mitting  the  iBsoe  of  failure  of  eoatMatmlM. 
or  request  a  ruling  on  that  qDestion»  he  waiv- 
ed that  defense.— Uvalde  Asphalt  PaTing  Co.  t. 
National  Trading  Co.  (Sup.)  11. 

I  173.  On  defendant's  appeal,  whether  plain- 
tiff Is  in  contempt  for  discontinuing  a  former 
action  and  commencing  the  present  actioti.  with- 
out paying  costs  In  the  former  action,  as  re- 
quired as  a  condition  to  plead  anew,  held  not 
to  be  considered.— Scdti  t.  New  To»  Tazicab 
Co.  (Sup.)  62. 

S  173.  The  point  not  having  been  raised  be- 
low, held,  that  defendant  cannot  rely  on  failore 
of  the  record  to  show  plaintiff  was  am»oinied 
administrator  to  sustain  the  judgment  of  dis- 
missal.—Dose  T.  Hirsch  Bros.  (Sup.)  91. 

(B)  Objeetioas  and  MoUaaa,  aad  KsUacs 
TheveoB. 

Criminal  prosecntlons,  see  Grtmlnal  Law,  | 

1080. 

{  183.  The  court,  on  appeal,  in  an  action  for 
the  convefsion  ot  diecks,  keU  not  anthorised  to 
rererse  the  Judgment  because  the  action  idioulil 
have  been  In  assumpsit  for  smne  ot  tiie  cbecka 
—Deri  T.  Union  Bank  of  Brooklyn  (Sup.)  813. 

S  187.  Right  to  bring  In  extra  parties  stated 
under  Code  Civ.  Proc.  H  452.  488.  498,  4^*. 
stated.— City  Equity  Co.  v.  Elm  Park  Realty 
Co.  (Sup.)  437 ;  Same  v,  Jones  (Sap.)  439. 

J 192.  Tlie  appellate  court  will  not  enter- 
Q  questions  as  to  the  pleadings,  where  no  ob- 
jection was  made-  thereto  at  the  tiiair— Deii 
Union  Bank  of  Brooklyn  (Sop.)  818, 

S  104.  Where  a  denial  in  the  answer  was  in 
the  form  of  a  negative  pr^piant,  ami  no  ob- 
iection  was  taken  either  oefors  or  at  the  time 
of  trial,  on  appeal  the  answer,  altkon^  bad  la 
form,  will  be  considered  good  in  BabBtaace.— 
Cochran  V.  Whitney  (8up.)TO4. 

8  204.  One  held  not  entitled  to  raise  for  die 
first  time  on  appeal  the  objection  that  the  evi- 
dence supporting  the  verdict  was  hearsay.— 
Fisher  v.  Wakefield  Park  Realty  Co.  iSnpt 

m 

(O  Blzoaptloaa. 

Criminal  prosecutions,  see  Criminal  Law,  H 

1048,  1050. 

I  260.  A  contentioD  that  hearsay  evidecce 
was  admitted  cannot  be  reviewed,  where  bo: 
presented  by  exception.— Mieuli  v.  Kew  Toit  k 
Q.  C.  Ry.  Co.  (Sup.)  1078. 

8  274.  Where  a  charge  that  a  certain  witn*^- 
was  the  only  disinterested  witness  was  excepr'4 
to  only  on  the  ground  that  he  was  interest r>i 
it  cannot  be  contended  oo  appeal  that  the  chsr^c 
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rtta  enoneoni  beeanw  ncli  witnesB  was  not  the 
nly  disintereated  wftnen— PDweis  t.  Rleser 
Sup.)  819. 

m.  BEQuiflim  Ain>  pbooeedinos 

won  TBAN8XXK  OF  OAVtM, 

C)   Pmyment  of  Fees  or  CostSf  mnd  Boads 
ov  Other  Beoarltles. 

381.  Under  Code  Glr.  Proc.  !  1335,  excei>- 
tions  to  Buretiea  oo  an  appeal  bond  may  be 
nrithdrawn  by  oral  atlpiilaticm,  in  which  case 
tlie  undertaking  atands  as  thongh  no  exception 
was  demanded.— Zwecker  t.  Lerine  (Sap.)  4^. 

CD>  -WMt  Of  Brror,  Cltata*B,  or  If«tle«. 

i  422.  Where  a  notice  of  appeal,  tlmelj 
served,  was  zetnmed  becaose  the  paper  on  which 

It  was  typewritten  did  not  comply  with  Code 
Civ.  Proc  I  796.  appellant  would  be  permitted 
to  serve  a  new  notice,  under  section  1303.— 
People  T.  Aheam  (Bnp.)  98a 

X.  KBOOBD  AlTD  PBOOBEDnrCW  NOT 
IH  BEOOBD. 

OB)  AtMrtMota  •<  Heeord. 

I  SS2.  On  appeal  from  an  order  refnsing  a 
resettlement  of  a  proposed  case  on  appeal,  held, 
that  the  appellant  need  not  print  in  foil  stenog* 
rapher'B  mtnates  recited  in  the  order.— Ray- 
mond V.  Tiffany  (Sup.)  880. 

(I)  Defe«ts,  ObJcBtlons.  AmeadmeBt,  and 
Correction. 

S  656.  Where  a  defendant  is  injured  by  an 
order,  as  resettled,  appointing  a  receiver,  and 
desires  to  appeal  therefrom,  but  the  order  re- 
cites that  it  is  entered  on  motion  of  defendant, 
he  may  have  the  redtal  corrected  on  appeal 
from  the  order  of  resettlem^t.— Davia  v.  Fogar- 
ty  (Sup.)  39. 

I  657.  The  record  on  appeal  returned,  to  en- 
able 'appellaDt  to  correct  uie  same.— C^yiock 
lAnd  Gow  T.  Wolff  (Snp.)  89. 

(J)  CondiMlTeBeMi  mmA  Bffeet*  Impeaok- 
■b9  ftMd  CoMtrsdletlnc 

i  664.  As  afTecting  the  right  of  an  appeal 
from  an  order,  the  recital  in  the  order  that  it 
was  entered  on  motion  of  defendant  ia  not  con- 
dusive  of  that  fact,  if  It  appears  otherwise 
from  the  record,  bat  is  a  circnmstance  to  be 
considered.— Davis  v.  Fogarty  (Sup.)  39. 

XVI.  REVIEW. 

Criminal  prosecntlons,  see  Orimlnal  Law,  SS 
1169-1178. 

(A)  Saepe  «ad  BMeat  in  Gcawal. 

{  863.  Where  no  exceptions  are  taken  to  the 
charge  of  t^e  court,  and  the  evidence  supports 
the  necessary  findings  of  fact,  the  Judgment 
will  be  affirmed.— !•  isber  v.  Wakefield  Park 

Realty  Oo.  (Sup.)  129. 

i  856.  Where  a  servant's  action  for  Injaries 
by  the  breaking  of  a  guy  rope  attached  to  a  der- 
rick was  not  tried  on  the  theory  of  the  mas- 
ter's liability  under  the  labor  law  by  not  pla- 
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oing  tbe  stays  and  hoists  so  as  to  protect  plain- 
tiff, he  cannot,  on  appeal,  sustain  a  judgment 
for  htm  on  that  theory. — Mulligan  v.  McDonald 
(Snp.)  522. 

I  86G.  Where  the  court  granted  a  nonsuit  on 
motion,  decision  on  which  was  reserved  i>end- 
ing  the  submission  and  findings  of  the  jury  on 
special  questions,  tbe  only  matter  reviewable 
was  the  judgment  of  nonsoit.— Carlln  T.  New 
York  Dock  Co.  (Sup.)  261. 

<B)  Inter loeatorTr  Collateral,  and  Snvple- 
ment«rr  Froeeediass  and  Clnestlons. 

I  WO.  Under  Code  Civ.  Proc.  (  1316;  an 
appeal  from  a  judgment  on  the  pleadings  held 
to  bring  np  for  review  an  order  for  judgment— 
MitdteU  T.  Danteoie  Realty  Ca  (Sup.)  7T1. 

{  874.  An  appeal  held  not  to  bring  up  for 
review  an  order  striking  out  an  answer  as  friv- 
olous.—Baomfeld  T.  German  Theatre  (Sup.) 
319. 

(O  Partica  Batltled  to  Allev«  Brror. 

f  878.  Questions  which  plaintiff  might  have 
raised  had  he  appealed  need  not  be  considered 
on  defendant's  appeal,— Barber  v.  Ellingwood 
(Snp.)  947. 

S  882.  Error  induced  hr  counsel  for  the  par- 
ty complaining  is  not  available  on  appeal.— Sha- 
let  T.  Stoloff  (Sup.)  345. 

(B)  PreenmptlOBS. 

I  909.  Where  the  facts  on  which  the  trial 
court  ordered  an  Injunction  were  not  contained 
in  tbe  record  on  appeal,  it  will  be  presumed 
that  they  were  sufflclent  to  authorize  the  court 
to  require  tbe  undertaking  required  of  plaintiff. 
—American  Exch.  Nat  Bank  v.  Ooubert  (Sup.) 
897. 

I  924.  Where  tibe  court  granted  a  new  trial 
and  ai^Minted  a  new  referee.  It  cannot  be  pre- 
sumed that  the  order  failed  to  comply  with 
Code  Civ.  Proc.  |  1011,  relating  to  the  appoint- 
ment of  a  referee,  where  a  new  trial  Is  granted. 
—Buffalo  Cold  Storage  Ca  t.  Bacon  (Snp.) 
960. 

S  ^SS.  Where  counsel  obtained,  without  ob- 
jection, leave  to  submit  briefs  by  a  certain  date, 
the  case  must  be  considered  as  having  been  sub- 
mitted on  that  date.— Weinman  v.  Margollsh 

(Sup.)  734. 

1  927.  Where  tiie  complaint  was  dismissed  on 
the  opening  of  counsel,  the  court  on  appeal 
must  assume  that  plaintiff  could  prove  all  the 
facts  he  offered  to  prove.— Orill  t.  Qntfreund 

(Sup.)  86. 

i  ^(7.  Plaintiff,  nn  appeal  from  a  nonsuit  at 
the  close  of  his  case,  is  entitled  to  the  most  fa< 
vorable  inferences  from  his  evidence.— Oiccarelli 
T.  Naughton  Co.  (Sup.)  127. 

g  927.  On  appeal  from  a  dismissal  of  the 
complaint,  plainnff  is  entitled  to  the  most  fa- 
vorable view  of  the  facts  jnatified  by  the  evi- 
dence.—Harrison  T.  Scott  (Sup.)  877. 

I  927.  Where  a  complaint  is  dismissed,  plain- 
tiff is  entitled  to  the  most  favorable  inferences 
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of  which  the  erldenoe  b  eapahle.— Daranto  r. 
BaimoD  (Sup.)  881. 

I  931.  On  qnwal  it  will  not  be  pniamed  the 
coart  found  on  cooflictiDg  evidence  a  fact  nec- 
easaiy  to  soatain  the  judgment  where  on  a 
motion  It  indicated  that  it  considered  such  fact 
immateriaI.~-MeyetB  v.  Acker,  Slerral  St  Condit 
Oo.  (Sup.)  S2S. 

I  93C.  Where  the  Special  Term  opened  a  de- 
faalt  without  ImposfDjc  terms,  the  court  on  ap- 
peal may  assume  that  it  o[>ened  the  default  as 
a  matter  of  right.— Frledland  t.  Commonwealth 
Fire  Ins.  Oo.  of  Ottnmwa,  Iowa  (8npO  ^30. 

(F)  DlseretlOB  of  Iiower  CJowrt. 

i  977.  The  granting;  or  denial  of  a  new  trial 
being  in  the  soaod  discretion  of  the  trial  conrt, 
its  exercise  should  not  be  lightly  diaturbed. — 
King  T.  Camba  (Sup.)  107. 

CO)  dneBtiOt^  off  Past,  TerdletSi  mmA  nad* 

I  094.  When  the  right  to  a  verdict  depends 
npon  the  credibility  to  be  accorded  witnesses, 
and  the  testimony  is  not  Incredible  nor  ioauffi- 
cient  as  matter  of  law,  the  finding  of  the  jury 
thereon  is  conclusive.— MieuU  v.  New  York  & 
Q.  C  Ry.  Co.  (Sap.)  107a 

I  1002.  A  verdict  on  conflicting  evidence  will 
not  be  disturbed.— Pavennan  v.  Jollne  (Sup.)  64; 
Boper  T.  Ulster  Oonoty  Agr.  Sodety  (Sap.)  644 ; 
Schopflocher  v.  Machenbach  (Sup.)  866. 

I  1002.  Where,  In  a  suit  for  false  imprison- 
ment and  malicious  prosecution,  the  evidence 
was  conflicting,  the  appellate  court  cannot  dis- 
turb the  verdict  for  defendant— Stevens  v.  Gil- 
bert (Sap.)  114. 

I  1004.  Damages  for  tnloriea  to  a  child  Md 
not  to  be  adjudged  excessive  on  appeal.  In  the 
face  of  evidence  by  the  child's  mother.— Kelly 
V.  Hudson  Cos.  (Sup.)  768. 

i  1005.  Where,  in  a  suit  for  false  imprison- 
ment and  malicions  prosecution,  the  evidence 
was  conflicting,  and  the  jnry  found  for  defend- 
ant, the  overruling  of  plaintiETs  motion  for  a 
new  trial  Is  no  grotmd  tor  reversal.— Stevens  v. 
OUbert  (Sup.)  114. 

<H)  HanslMB  Bnmr. 

Oiiminal  prosecntionsi  see  Criminal  Law,  U 
118»-ll'ra. 

f  1082.  Unless  error  Is  so  substantial  as  to 
raise  a  presumption  of  prejudice,  it  should  be 
disregarded  on  appeal.— Walter  v.  Joline  (Snp.) 

1023. 

I  1045.  The  wror  of  allowing  each  joint  de- 
fendant peremptory  challenge  as  a  separate 
party  is  harmless,  where  it  does  not  appear  that 
plaintiff  accepted  any  juror  as  to  whom  he 
would  have  exercised  a  peremptory  challenge 
bad  defendants  been  restricted  to  their  proper 
number. — Lane  t.  Fenn  (Sup.)  237. 

i  1051.  The  admission  of  objectionable  evi- 
dence is  harmless,  where  the  same  facts  are 
shown  by  unobjectionable  evidence.— -St  John's 
Coll^^e,  Fordham,  v.  £tna  Indemnity  Go.  (Snp.) 


I  1062.  Where  erldenea  la  ree^ved  to  n 
port  a  defense^  and  the  defense  is  thereaf -.<:?  j 
nored  by  the  coort,  any  error  in  tb«  reeq-i 
of  the  evidence  is  harmless.— ShaJet  r.  l*-r.| 
(Snp.)  345. 

{  1052.  Where  the  conrt  directed  a  nrr., 
on  uncontradicted  evidence  ample  to  snstah  I 
the  error,  If  any.  In  admitting  incompetent  f\ 
dence,  was  not  prejudicial.— Clement  v.  Ti 
Barrels  of  Whisky  and  IMvers  Other  L:q.i 
(Sop.)  1044. 

XVn.  DSTEBMnr  ATIOH  ASD  UBK 
UnOV  OF  OAUMB. 

Review  ci  criminal  prosecutioni^  see  Criniu 
Law,  f  1187. 

(B)  AArBMBce.  I 
Award  of  costs  on  affirmance,  see  Costa,  | 

(O)  MO«lfl««tlOB.  \ 

I  1151.  Where  the  errw  in  the  Jad^iDat 
arose  from  a  mistake  of  the  jory  in  calcalaiiafl 
the  amount  due,  the  judgment,  with  the  cooseAi 
of  the  snccessful  pai^,  will  be  corrected  on  tp- ' 

Cand  afflrmeo.— Fisher  t.  Wak^eid  FtA' 
t7  Co.  (Snp.)  129. 

I  1161.  A  Judgment  constmed  on  anteal  n 
as  to  anthorlse  a  modlflcationt  Instead  <u  a  n> , 
versaL— Steele  v.  Let^old  (Sup.)  668. 

1  1152.  In  an  action  to  recover  an  nnlsw. 
ful  investment  made  by  a  deceased  execntor,  h 
which  tbe  judgment  rendered  was  silent  ss  la 
the  right  of  contritration  l>etween  plaintiff  aiA. 
the  personal  representatives  of  the  execalo^ 
helA,  thKt  the  judgment  would  be  modified  » 
as  to  save  that  rimt— Steele  t.  Lecfflold  (Snp^t 
569. 

I  1153.  Where  the  conrt  fonnd  the  facts  and 
committed  an  error  of  law,  the  Appellate  Diti- 
sloa  mar  order  the  woper  jodgmeBt.- EeUey 
Lomber  Co.  t.  OtsaUe  Valley  R.  Co.  (Siv-)  41a. 

(D)  B«verB«l. 

Review  of  criminal  prosecutions,  see  Criminal 
Iaw,  I  1187. 

i  1176.  On  reversal  of  a  judgment  of  nos- 
snit  after  a  verdict  for  plaintiff,  judgment  oa 
tbe  verdict  rather  than  a  new  trial,  should  Ex 
directed,  where  the  verdict  is  moderate,  and  does 
not  appear  to  be  contnuw  to  law  or  the  evi- 
dence.—Herman  V.  P.  H.  Fitigihbons  Boiler  Ox 
(Sup.)  1074. 

(P)  Mwidate  Mid  PraeecdlnvB  Im  Lower 
Conrt. 

{  1196.  Wbere  an  order  setting  aside  a  ve^ 

diet  for  plaintiff  was  affirmed,  a  judgment  for 
plaintiff  on  the  second  trial  on  substantially  tlM 
same  evidence  will  be  set  aside. — Palumbo  v. 
Atlas  Portland  Cement  Co.  (Sup.)  739. 

S  1201.  General  authority  to  amend  a  idMd- 
iog  on  a  hearing  on  demurrer  br  the  an^late 
division  held  only  to  authorise  a  change  of  tbe 
pleading  as  to  the  part  brought  in  question  bj- 
the  demorrer.— Maun  v.  Press  Pnb.  Go.  (Siv.) 
534. 
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i  1201.  Hathod  of  awTinv  an  aroended  plead- 
K  whera  tha  amendment  waa  allowed  on  de- 
arrer  only  to  a  part  tiiereof  itated.— Mann  t. 
ress  Pub.  Go.  (Sop.)  OS^ 

i  1202.  The  Sopreme  Court  has  power  to 
aot  a  new  trial  for  newly  discovered  eri- 
nce,  even  thoosli  the  judgment  reanltlac  frcoi 
e  firat  trial  baa  been  affirmed  bj  the  Appellate 
ivtsiOD.— Bolblo  Gold  Btorace  Co.  t.  Bacon 
up.)  960. 

vm.  uabujtibs  ok  bonds  Ain> 

mniEBTAXIlTGS. 

{  1247.  In  an  action  against  anreties  on  an 
tpeal  bond,  held  for  the  jury  whether  a  de- 
aod  for  jnatlficatiou  waa  witiidrawn  a*  aa  to 
ftve  the  nndertakihc  given  In  afEtct^we^er 
liOTino  (Bnp.)  426. 

APPEARANCE. 

I  9.  A  motion  hr  dafudant  'ln  Mopicipal 
>urt  to  eet  aside  a  defanit  Jndgmant  for  non- 
rvice  of  sammMiB  la  not  eQniTalent  to  a  ^n- 
al  appearance.— Bevlew  ft  Becwd  Go.  T.  Gil- 
«tb  (Snp.)  lOa 

APPLIANCES. 

>fectire  and  dangerona  appliances,  liability  of 
master  (or  Injorfefl  to  serrant,  see  Mastw  and 
Serrant,  H  101-125,  28S,  285^  289. 

APPLICATION. 

:  instrnctiMia  to  caae,  see  Trial.  |  253. 

For  porNoKfer  remedfee  or  fwrwu  cf  reltef. 

■e  Injiinction,  $  14S. 

3polntmeat  of  recelTer,  see  Recdvera,  |  88. 
lamiesal  of  action  or  nonsnit,  see  Dismissal 
ftud  Nonsait,  S  73. 

idxment  on  pleadings,  aee  Pleading,  {{  845, 

nfcing  pleadins  more  definite  and  certain,  see 

Pleading,  |  367. 

>w  trial,  see  New  Trial,  fig  IGO,  161. 
^enm^  or  vacating  Jadgment,  see  Jadgment, 

lie  of  property  of  decedent,  see  Ezecntors  and 
^dminlstiators.  {  334. 

APPOINTMENT. 

t  agents,  aee  Principal  and  Agent,  1  12. 

execoton  or  adminietrators,  aee  Bxecutort 
and  Administrators,  }3  17,  29. 
[  recelvera,  aee  Receivers,  |  88. 

APPRAISERS. 

condemnation  proceedings  to  asneas  compen- 
sation, see  Eminent  Dom^n,  SS  234-238. 

APPROPRIATION. 

[  property  to  public  nse,  see  Eminent  Domain, 


APPURTENANCES. 

Baaements  In  general,  see  Easementa. 

ARBITRATION  AND  AWARD. 

Seo  Beference. 

ARREST. 

Illegal  arrest,  see  False  Imprisonment. 
Rewards  for  arrest,  see  Rewards,  ||  8,  IL 

I.  n  GlVn.  AGTIOHS. 

Procedure  in  mnnldpal  courts,  see  Oonrta,  | 

189. 

n.  OH  OBmnrAX.  ckabobs, 

I  68.  Under  Oode  Or.  Proc.  S  177,  held,  that 
a  peace  officer,  arresting  for  a  misdemeanor 
wiuoat  a  warrant,  need  not  make  the  arreat  at 
the  very  time  of  Ita  comniaslon.— Stevena  r. 

Gilbert  <Snp.)  114. 

i  63.  Code  Cr.  Proc  1 177,  doea  not  author- 
ise arrest  without  a  warrant  on  a  charge  of 
intoxication  in  a  paUle  place,  where  defendant 
was  lying  down  on  a  coach  in  a  private  house 
wfaw  arnated.— People  v.  Brown  {Oa,  Ot)  859. 

ASSENT. 

Of  coosinior  or.  owner  of  goods  In  limitation 
of  carner'a  liahility,  aee  Carrler%  |  156. 

Of  parties  to  contracts  in  geneni,  aee  Gon- 
tracts,  I  94. 

Of  ^ties  to  JnriadictliHk  of  court;  aee  Gonrt^ 

ASSESSMENT. 

Of  compensation  for  property  taken  for  public 
use,  see  Eminent  Domalo.  {S  234-243. 

Of  expenses  t)t  public  improvements,  see  Uonio> 
ipal  Oorporatlona,  H  408-512. 

OTtaxea,  aee  Taxation,  «  284.  870-498. 

On  membeni  <tf  mutual  iturarance  eompanioB, 
aaa  Inmranca,  I  86S. 

ASSIGNMENT  OF  DOWER. 

Sea  Dowei^  |  06L 

ASSIGNMENTS. 

Of  judgment,  aee  Judgment,  {  839. 
Validity  aa  to  creditors  or  subsequent  pn^ 
chasers,  see  Fraudulent  Omveyances. 

I.  BBQUnilBS  AXD  VAUSXTT. 

(O)  TKiiditr. 

S  64.  Assignmenta  of  commissions  to  be  earn- 
ed for  procuring  a  contract  to  be  made,  induced 
by  false  representations  that  the  assignments 
were  uecessarr  to  fadlitate  tiie  contract,  ara 
not  binding.— Faj^eon  v.  Indian.  Territory  II- 
lumhiatlng  Oil  Co.  (Sup.)  29& 
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IV.  ACTIOm. 

S  121.  At  common  taw  tbe  assignee  of  a 
chose  in  action  could  not  sue  in  his  own  name, 
thoo^  be  mar  do  so  under  tbe  BtatuteB.— Bao- 
mert  t.  Daesehler  (Bap.)  867. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankrnph?,  H  165-816. 

IV.  ADimmiTRATIOX  or  ABUOMZD 
BSTATB. 

Seenrfty  for  coeta,  see  Coats,  {  109. 

ASSUMPSIT*  ACTION  OF. 

Partlciilar  implied  contmcfeB  as  gronnds  of  ac- 
tioD,  see  Account  Stated;  Honey  Received ; 
Work  and  Labor. 

Waiver  of  tort  and  anit  la  assamprit^  see  Ac- 
tion, f  2& 

ASSUMPTION. 

or  risk  by  empIo;&  see  Maoter  and  Servant, 

IS  216-219,  &8. 
Of  riak  by  person  nslng  leased  pianises,  see 

Landlord  and  Tenant.  {  168. 

ATTACHMENT. 

See  Execution.  ' 
Priority  of  mechanic's  lien,  see  Medianics' 
Liens,  I  201. 

m.  PBOCEEDnfGS' TO  FBO017BE. 

(B)  Aadavlta. 

S  102.  Where  an  attachment  is  sought  in  an 
action  for  unliquidated  damages,  tbe  evidence 
must  show  prima  facie  that  plaintiff  has  sus- 
tained damages  to  tbe  extent  claimed.— Ingalls 
Stone  Co.  T.  Nunn  (Sup.)  168. 

lOQ.  Complaint  in  an  action  for  uoliqui- 
dated  damages  for  breach  of  contract,  hetd  not 
to  state  facts  ahowii^  prima  fade  that  plaintUf 
had  sustained  damages  to  the  extent  claimed.— 
Ingalls  Stone  Co.  v.  Nunn  (Sap.)  168. 

ATTORNEY  AND  CLIENT. 

Attoraevs  in  fact,  see  Principal  and  Agent. 
Misconduct  of  counsel  as  ground  for  new  trial, 

see  New  Trial,  |  29. 
Privileged  commnnlcatlons,  see  Witnesses,  § 

202. 

I.  THE  OFFICE  OF  ATTOBMET. 

<0  SnsveaaloB  and  IMsbaniieBt. 

Collateral  attack  on  Jnd^ent  in  criminal  pros- 
ecution in  proceeding  to  disbar  attorney,  see 
Judgment,  g  476. 

S  42.  Conduct  of  an  attorney  held  to  warrant 
dislMinnent.— In  re  Joseph  (Sup.)  793. 


i  42.  Conduct  of  an  attorney  htU  nnpnfs 
sional,  so  as  to  warrant  his  BOspeaaioii  fnA 
gnctice  for  two  years.— In  xe  Qoodman  (Sep. 

I  S6.  Judidaiy  Law  (Laws  1909.  c  85  [C« 
sol.  Laws,  c.  801)  |  88,  sobd.  3,  held  to  requiR 
the  Appellate  Divisiwi  to  strike  from  tlie  roli  si 
attorn^  the  name  of  one  convicted  of  a  felon;. 
M  the  presentation  of  a  copy  of  the  jodgsKs: 
of  convfctltHi.— In  re  Patrick  (Snpw)  1006l 

f  00.  A  suspended  attorney  had  no  aotfaori'? 
to  move  to  set  aside  a  Judgment  and  open  a 
fanlt  taken  after  his  suspension,  where  his  oni] 
interest  in  tbe  case  was  his  lien. — ^UcDonaJd  v 
Kane  (Co.  Ct.)  283. 

n.  SETAHfEB  AHD  AT7THOBTTT. 

I  101.  EMdence  held  not  to  show  tliat  as  >t 

tomey  had  authori^  to  settle  hla  dient's  d&i-s. 
received  for  collection,  for  20  per  cent,  of  iIk 
amount  thereof.— Dorman  v.  Axfcin  (Sap.)  'SI 

i  103.  Evidence  held  not  to  show  a  ratifia 
tion  of  the  unauthorised  act  of  an  attorney  i: 
settling  a  claim.— Dorman  v.  Aridn  (Snp.)  737 

IV.  OOMPEWSATIOlf  AMP  UEX  OF 
ATTOIUfEY. 

(A)  Fees  mmA  Other  ReaaKa«rmtf«K. 

S  141.  A  fee  of  $500  to  an  attorney  fw  wr 
en  hoars'  time  spent  in  consultation  mm  txctst 
Ive.— Scharpa  t.  Heas  (Sap.)  Q6u 

AHORNEYS  IN  FACT- 

See  Principal  and  Agent. 

AUDITA  QUERELA. 

Relief  against  judgment  by  equltabia  proceed 
mgs,  see  Judgment,  |  414. 


AUDITORS. 


See  Reference. 


AUTHENTICATION. 

Of  documents  ofEered  in  erideBce,  ae«  Bridenee 
S  876. 

AUTHORITY. 

Of  j^nts,  see  Principal  and  Agent,  H  72,  ^- 

Of  attotneys,  see  Attorney  and  Olent,  H  101. 
103. 

Of  brokers,  see  Brokers,  8  11. 

Of  executors  or  administrators,  see  Execcton 

and  Administrators,  |S  86-102. 
Of  officers  and  agents  of  coroorations  in  zKr 

eral,  see  Corporations,  tg  298,  398-^32. 
Of  trustees,  see  Trusts,  $f  193^,  201. 
To  make  arrest  without  warrant,  see  Armt. 

I  63. 

AUTOMOBILES. 


On  streets,  liabilities  for  injuries, 
pal  Corporations,  |  TCKk 


SfusHi- 
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AWARD. 

f  commisfilonen,  appralsen,  or  viewers  in 
condemDRtion  proceediogs,  see  Bminent  Do- 
mabi.  Si  284,  m 

BAGGAGE. 

•f  paBsenger,  see  Carriers,  S  408. 

BAILMENT. 

articular  apeciet  of  bailments,  and  hailmmt* 

incident  to  particular  oocupationt. 
ee  Pledges;  Wateboosemen. 
Arriage  of  goods,  see  Carriers,  H  7&-166. 

BANKRUPTCY. 

ctloa  for  wrongfnll?  inatltatlng  bankruptCT 
proceedings,  evidence  admissible  under  plead- 
ings, see  Damages,  f  157. .  ,  ^  .  ^ 
iabilitr  for  maliciously  mstitntiDg  tankruptcj 
proceedings,  aee  Malidons  Praaecotion.  H  12, 
49,  50. 

L  FETITIOK,  ABJVDIOATIOlf,  WAR- 
RAIVT.  AND  GUSTODT  OF 
PROFERTT. 

(O)  lavolnatarr  Proeeedlnss* 

.{ability  for  malicionsly  in8t>tat?P?„P"!J^* 
inirs,  see  Malicious  Prosecution,  Sfi  12,  49,  50. 

'leading  damages  in  action  for  wrongfully  in- 
atitutCig  proceedings,  aee  Damages,  |  197. 

i  100.  A  Judgment  of  the  federal  court  con- 
rming  the  report  in  bankruptcy  finding  the  al- 
■ged  Bankrupt  insolvent,  no  appeal  beinj  taken 
tieref rom  or  from  orders  permitting  creditors  to 
atervene,  held  to  conclusively  eBtabllah  the  In- 
olvencT  of  the  bankrupt.— wUtweli  v.  Wnght 
Sup.)  1065. 

n.  ASSIQllMENTiADMIinaTRATnOH. 
ARS  DISTRIBtrilOir  OF  RARK- 
RUPT'S  ESTATE. 

Cn  Prefercnecs  ud  Traaslera  l»T  B«nlt- 
wm»t,  Md  Attaelmieiita  aaa 
Oth«r  LleKS. 

i  165.  A  bankrupt's  mortgage,  executed  wlth- 
D  four  months  of  his  petition,  should  be  up- 
eld  in  equity  so  far  as  it  represents  and  coo- 
inues  valid  and  subsisting  liens,  discharged 
t  the  time  of  its  delivery,  though  it  unlawfully 
refers  otbw  debts.— State  Bank  of  Williamson 
.  Fisb  (Sap.)  365. 

ft  165.  An  increase  in  a  mortxage  lien  on  a 
ankrapfs  property,  supported  by  a  new  and 
dequate  consideration,  and  not  lessening  its 
state  or  impairing  the  fund  available  to  pay 
«>aeral  creditors,  must  be  sustained,  though 
-ithin  the  time  in  which  a  preference  of  a  c red- 
tor  is  invalid.— State  Bank  of  Williamson  v. 
^ish  (Sup.)  365. 

g  166.  An  assignment  to  a  bank  of  accounts 
s  collateral  security  within  four  months  of  61- 
og  a  petition  by  the  assignor  is  invalid  if  given 


to  create  a  preference,  and  It  then  knew,  or 
had  reasonable  cause  to  believe,  it  was  so  in- 
tended.—Stata  Bank  of  WUUamaon  v.  Fish 
(Sup.)  865. 

Ll^  Under  the  national  bankruptcy  act, 
t  constitutes  "reasonable  ground**  that  a 
preference  is  intended  by  tlie  bankrupt  must  de- 
pend on  facts  and  drcunstances.— Whltwell  v. 
Wright  (Sup.)  1065. 

<R>  Aetto&a  by  or  Asaiast  Tvastee. 

Documentary  evidence,  see  Evidence,  I  352. 
Liability  of  trustee  to  give  security  for  costs, 
see  Costs,  |  109. 

I  308.  It  is  incumbent  on  a  bank  to  whom 
accounts  were  assigned  as  collateral  securi^ 
when  assignor  could  not  lawfully  prefer  cred- 
itors to  show  the  transaction  was  not  void  as  a 
preference,  but  a  substitntioD  of  securities  pre- 
viously held.— State  Bank  of  WilUamaoD  T.  Fish 
(Sop.)  365. 

i  308.  Evidence  held  insufficient  to  idiow  that 
an  assignment  of  accounta  to  a  hank  as  collater- 
al security  was  a  substitution  of  securities  pre- 
viously held,  BO  as  not  to  be  void  as  a  prefer- 
ence because  made  within  font  months  of  filing 
a  petition  In  bankruptcy  by  the  assignor.— State 
Bank  of  WUUanuwn  v.  Fish  (Sup.)  365. 

I  303.  In  an  action  by  a  trustee  in  bankrupt- 
cy to  set  aside  as  a  preference  a  conveyance  by 
the  bankrupt,  evidence  Held  sufficient  to  show 
that  tbe  conveyance  was  a  preference.— Whlt- 
weU  V.  Wright  (Sup.)  1065. 

I  SOS.  In  an  action  by  a  trustee  in  bankrupt- 
cy to  recover  certificate  of  stock  fraudulently 
transferred  to  defendant,  where  recovery  of  tbe 
stocft  would  be  insufficient  relief.  Judgment  may 
be  rendered  against  the  transferee.— Wasey  v. 
Holbrook  (Sup.)  675. 

I  306.  In  an  action  by  a  trustee  in  bank- 
ruptcy to  set  aside  a  conveyance  by  the  banJi- 
Tupt,  the  Appellate  Court  held  empowered  to  re- 
quire the  suDmission  as  part  of  the  record  on 
appeal  of  all  the  papers  constituting  the  Judg- 
ment roll  in  the  bankruptcy  proceedings.— whit- 
well  V.  Wright  (Sup.)  1066. 

<F)  Claiau   Affalast  aad  IHstrlbatlon  oC 
Batate. 

I  816.  Tbe  ilaUUty  of  an  indorser  on  a  note 
held  a  fixed  one  at  tiie  time  of  the  filing  of  the 
petition  within  tbe  meanlnc  of  the  bankruptcy 
act  (Act  July  1,  1898.  c  Ml,  I  63a,  30  Stat. 
562[U.  S.  Comp.  St.  1901,  p.  84471).— Whltwell 
V.  Wright  (Sup.)  1065. 

IV.  COMPOSinOR. 

S  387.  Default  of  debtors  iu  carrying  out 
composition  ureement  in  bankruptcy  held  to 
authorise  creditors  to  sue  on  the  original  debt. 
— Paga  y.  Carton  (City  Ct)  277. 

Vm.  OFFENSES  AGAINST  BARRBUPT 
LAWS. 

Conspiracy  In  bankmptcy  proceedings,  see  Con- 
spiracy, i  18. 
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BANKS  AND  BANKING. 

m.  FTTMOTIOHS  AND  DEAXJNOS. 

(B)  Representation   of  Bnnlc  by-  Offleen 
nnd  A«cnt>. 

f  116.  Where  the  principal  directors  of  a 
bank  are  directors  of  a  corporation  wboee  prop- 
erty is  heavily  mortsased  to  it,  it  ahoufd  be 
held  to  hare  notice  that  fixtures  of  considerable 
valae  covered  by  the  mortgage  -were  not  paid 
for,  and  were  booght  under  a  conditional  sale 
contract.— State  Bank  of  WilUamaon  t.  BIMi 
(SnpJ  S66. 

(O)  DevoMlta* 

I  180.  A  bank  \eM  ruilty  of  conTerting 

checks  received  from  the  aeA  of  the  payee  un- 
der unauthorized  indorsements.— Deri  T.  Union 
Bank  of  Brooklyn  (Sap.)  818. 

8  130.  A  bank  receiviDg  checks  indorsed  by 
the  cleik  of  the  payee  held  not  enUty  of  con- 
verting cbecia.— Deri  r.  Umon  Bank  of 
Brooklyn  (Bap.)  818. 

f  130.  The  relation  between  a  bank  recelv- 
ing  the  checks  of  the  payee  therein  and  the 
payee  Aeld  that  of  debtor  and  creditor.— Deri 
T.  Union  Bank  of  Brooklyn  (8n^)  818. 

<B)  Lonne  m»A  DlMO«mta. 

i  181.  Under  Banking  Law  (ConsoL  Ijaws. 
c  2)  I  74,  the  remedy  where  a  bank  exacts 
nsarlous  interest  ia  by  separate  action.- Ter- 
minal Bank  T.  Dnbrofl  <Sop.)  609. 

V.  SATZHOB  BAKKS. 

S  806,  Under  Banking  Law  (Conaol.  Laws, 
c.  2)  §  152,  whether  a  savinfM  bank  used  dae 
care  in  the  payment  of  forged  drafts  held  for 
the  jury.— Kenny  t.  Hariem  Savings  Bank 

(Sup.)  ©. 

S  806.  Cause  of  action  by  a  depositor  against 
a  savings  bank  heid  to  accrue  immediately  on 
refusal  to  pay  the  deposit,  and  that  Banking 
Law  (ConBol.  I^ws,  C.  2)  S  1S2,  does  not  apply. — 
Kenny  v,  Harlem  Savings  Bank  (Sap.)  82. 

BAR. 

Of  action  hj  former  adjndlcatlon,  see  Svidg- 

ment,  ftS  585-603. 
Of  ^«ecution  by  limitation,  see  Oriminal  Law, 

BARROOMS. 

Bee  Intoxicating  IJqnors. 

BED. 

Of  navigable  waters,  see  Navigable  Waters,  | 
87. 

BENEFICIARIES. 

Of  trust,  see  Trusts. 

BENEFITS. 

From  appropriation  of  property  for  pnblic  use, 
dedoction  from  compensation,  see  Eminent 

Domain,  {  145. 


BEQUESTS. 

See  Wills. 

To  diaritiea,  see  Oiiaritiea. 

BEST  AND  SECONDARY  EVIDENCE 

See  IMdeiue,  If  UB>  178. 

BEHERMENTS. 

Compensation  for  inwrovementa  on  ^tpropri- 

tion  of  land  for  poulc  oat,  see  Eminent  D>- 

main,  S  133. 
Liens  for  improvements  on  real  estate,  see  M^ 

chanics*  LTens. 
Public  invroveoDuati.  see  Btldsea,  H  81  Ui 

Uunldpd  (3ozporatloni,  H  85^12. 


See  Gaming. 


BETTING. 
BIAS. 


Wi^ 


Of  Jnror,  see  Jury,  f  97. 
Of  witness,  ground  for  impeachment, 
neases,  U  363.  360. 

BILL  QF  DISCOVERY. 

See  DiscoreET.  i  8. 

BILL  OF  EXCHANGE. 

See  BUU  and  Notes. 

BILL  OF  INTERPLEADER. 

See  Interpleader. 

BILL  OF  PARTICUURS. 

In  action  for  slander,  see  Ubel  and  Slandn. 
1  80. 

In  civil  adi<ms  in  general,  see  Pleading  M 
818-^1. 

BILL  OF  RIGHTS. 

Sea  Omstitational  Law. 

BILLS  AND  NOTES. 

As  claims  against  bankrupts,  see  Bankmptc?. 
S  316. 

Measure  of  damages  for  conversion  of  tist^t 
see  Trover  and  Conversion,  |  50. 

H.  OONSTItVOTIOir  AND  OPERATIOV 

I  116.  The  written  portions  of  a  note  prefix- 
when  it  is  prepared  on  a  printed  form.— Ti:f 
ners'  Nat.  Bank  of  OatskUl  r.  Lacs  (Sap.)  '>'<■• 

IV.  mBOOTIABXUTTAKDT&AHnPEB. 

(A)  lastraments  Nesotbifcle. 

f  144.  Persons  making  and  indorsing  a  b-^ 
marked  "not  transferable"  to  one  who  pivitasH- 
to  hold  it  as  security  hdd  not  guilty  of  n^-i- 
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Knee  or  frand.— TaiuMR*  Nftt.  Bank  of  CatskiU 

Lacs  (Sup.)  669. 

S  155.  A  note  held  not  to  be  a  negotiable  in- 
itrument,  ander  Necotiable  loatruments  Law 
Consol.  Lawi,  0.  |  SS^Wnj  T.  Miller 
Sup.)  787. 

7.  RZGBTa  AXn  IJABIUTXE8  ON  IH- 
DOBSEICElfT  OB  TBAMSFEH. 

(A)  iMdoraemeikt  Before  Delivery  to  or 
Trmaafer  br  P«t«c> 

i  226.  Dven  tbough  one  appeared  to  hare 
igned  a  pnHnlasory  note  as  an  accommodation 
Qdorser,  there  waa  rafiSclent  consideration  for 
lis  iodorBement  if  the  note  would  not  have  been 
iccepted  without  it — Uvalde  Aapbalt  Paving  Go. 
.  National  Trading  Co.  (Sap.)  11. 

(B)  IndorMMomt  tev  Tvaastor. 

Luthority  of  agent  to  indone,  lee  Principal  and 
Agent,  I  109. 

vxn.  Acnom. 

udgment  on  note  for  price  of  loodB  as  bar  to 
action  for  fraud  Indndng  sale,  aee  Election 
of  Remediea,  |  8. 

i  460.  Where  a  complaint  on  a  chedc  al- 
>ged  presentment  to  the  drawer  for  payment. 
:  was  not  demurrable,  under  Netcotiable  Instni- 
lentB  Law  (ConsoL  Laws,  c.  38)  {  186,  for 
lilure  to  allcm  notice  of  duhonor  to  the  draw- 
r.— Adler  t.  Le Vinson  (Snp.)  07. 

I  489.  White  an  indebtedness  incurred  to  the 
lakera  by  the  payee  of  a  promissory  note  after 
s  execution  could  be  offset  by  way  of  counter- 
laim  against  their  liability  on  the  note,  evidence 
lipreof  waa  Inadmissible  on  the  issue  of  pay 
lent.— Uvalde  Asphalt  Paving  Co.  v.  Natitnai 
■radinff  Co.  (Sup.)  11. 

i  4S0.  A  plea  In  an  action  on  a  note  held 
ot  to  set  up  any  defense,  and  that  the  issue 
ras  simply  such  as  was  mised  by  the  denials. — 
Cray  v.  Miller  (Sup.)  787. 

S  489.  In  an  action  on  an  Instrument  for 
\te  payment  of  money  which  is  not  negotiable, 
efendant  held  entitled  to  show  want  of  consid- 
ration.— Wray  v.  Miller  (Sup.)  787. 

f  489.  Partial  failure  of  the  consideration  tor 
note  not  negotiable  should  be  pleaded  as  snch* 

ad  is  not  admissible  under  the  general  de< 

ial.— Wray  r.  Miller  (Sup.)  787. 

!t  407.  In  an '  action  by  an  assignee  of  an 
Mtrument  for  the  payment  of  money  which  is 
ot  neKOtiable,  plaintiff  must  prove  that  value 
as  given  for  it— Wray  v.  Miller  (Sup.)  787. 

I  517.  In  an  action  on  a  note,  evidence  held 
>  sustain  a  finding  that  defendant  did  not  sign 
. — i:>ullivan  v.  Foote  (Sup.)  61. 

8  527.  In  an  action  on  a  promissory  note  ex- 
;uted  by  one  defendant  and  Indorsed  by  the 
ther.  evidence  held  not  to  show  an  agreement 
y  which  any  credit  due  to  defendants  after  tha 
Eecution  of  the  note  should  be  allowed  in  pay- 
i«>nt  thereof,  or  even  that  there  was  any  bai- 
noe  or  credit  due  defendants.— Uvalde  Asphalt 
avinff  Co.  v.  National  Tradinf  Co.  (Sup.)  11. 


I  fiS7.  Brldenoa  held  to  raise  for  tha Jnry  tha 
question  whether  plaintiff  was  a  bona  me  own- 
»  of  tha  note  in  anit^Bedier  t.  Hart  (SupO 
270. 

I  0S7.  E>ridence  alone  that  plaintiff  purcbaa* 
ed  the  note  In  suit,  made  by  unquestionably  re- 
sponsible persons,  when  it  had  less  than  six 
weelcs  to  run,  for  but  a  little  more  than  one-balf 
Its  face  value,  raised  for  the  jury  the  question 
^C^lalntUTa  bona  fides.— Be^er  t.  Hart  (Snp.) 

BUSTING. 

Injuries  from  blasting,  see  EzplosiTss,  |  12. 

BOARDS. 

Health  boards,  sea  Health,  |  8. 
Mnnidpal  deiMirtments  In  general,  see  Munici- 
pal Coiporatlons,  K  18S,  18S. 
Review  or  tax  aaseasmenta,  see  Taxation,  I  498. 
State  board  of  pharmacy,  see  Heal^  i  8. 


See  Collision. 


BOATS. 
BONDS. 


Measure  of  damages  for  fraud  Inducing  pnr> 

chase  of  btrnds,  see  Frand,  I  6^ 
Municipal  bonds,  see  Mnnldpal  Oorporations, 

tt  918. 

Of  Indemnity,  see  Indemnity. 

Sureties  on  bonds,  see  Principal  and  Surety. 

Bondt  in  iutRoial  proceedingu. 
See  Injunction,  gS  148,  235.  244. 
Appeal  in  genera],  see  Appeal,  |8  381,  1247. 
Security  for  costs,  see  Costs,  %  100. 

BONUS. 

To  agent  as  constituting  usnry,  see  Usury,  | 
56. 

BOOKS  OF  ACCOUNT. 

Evidence  preliminary  to  introduction  In  ari* 
dence»  see  Evidence  |  876. 

BOROUGHS. 

See  Uiulclpal  Corporations. 

BOUNDARIES. 

Of  state,  aee  States,  |  12. 

I.  DE80BXPTI0N. 

I  8.  A  description  of  proper^  by  metes  and 
bounds  held  not  affected  bv  an  incidental  refer- 
ence to  party  wails^Meaoows  t.  Michel  (Sup.) 
319. 

ZZ.  EVIDENCE,  A80ERTAIN1CEMT,  AND 
ESTABLIflHBIENT. 

Default  judgment,  see  Judgment,  {  120. 

8  26.  Equity  held  to  have  jurisdiction  of  an 
action  to  establish  an  obliterated  boundary  line 
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OD  the  theoty  of  prevendDg  a  maltipUcit;  of 
suits.— Erie  Basin  ItnproTement  Co.  v.  Smith 
(Sup.)  S23. 

S  26.  GircumstanceB  under  which  equity  ex- 
ercises ^urisdictioa  to  establirii  boandaries  itat- 
ed.— Ene  Basin  Improranent  Co.  t.  Smith 
(Sap.)  823. 

BOUNTIES. 

Bewards  offered  for  performance  of  aiugle  and 
special  services,  see  Rewards. 

BREACH. 

Of  coDditioos  of  bODda  or  undertakinxs  In  judi- 
cial proceedings,  see  Injunction,  S  235. 

Of  conditions  of  insurance  policies,  see  Insnr- 
ance,  9S  836,  366. 

Of  contract  in  general,  see  Contracts,  S|  275- 
316. 

Of  contract  of  sale,  see  Sales,  {i  17S,  182; 
Vendor  and  Pardiaser,  S  129. 

Of  covenant,  see  Covenants.  81  06,  111,  122. 

Of  covenant  in  lease,  see  Landlord  and  Ten- 
ant, i  160. 

BRIBERY. 

Declarations  by  third  perBons,  see  Criminal 

Law,  S  417. 

Testimony  of  accompllcea,  see  Criminal  Law,  H 

507,  511. 

?i  1.  The  essence  of  the  crime  of  bribing  a 
tness,  as  defined  by  Pen.  Code,  S  113  (Penal 
Law,  I  2240  [Consol.  Laws,  c.  40]),  to  the  un- 
derstanding with  which  the  money  was  given 
to  a  witness,  and  not  the  giving  of  it.— People  r. 
Eathan  (Bap.)  1096. 

BRIDGES. 

C<Hi8tnictton  over  navigable  water,  we  Naviga- 
ble Waters,  |  26. 

I.  EBTABXISHMENT^OHBTBVOnON. 
AND  MAnfTENAlfOE. 

S  5.  County  Law  (Laws  1892,  p.  1781,  c. 

nl  68,  being  a  re-enactment  of  Laws  1876, 
57,  c.  482,  {  1,  subd.  4,  held  not  to  repeal 
Highway  Law.  IS  134,  135  (page  1202).— People 
V.  Board  of  Town  Auditors  of  Town  of  Hori- 
<»n.  Warren  County  (Sup.)  696. 

I  8.  Under  Hli^way  Law  (Laws  1890,  p. 
1179.  c.  588)  I  10,  as  amended  by  Laws  1895, 
p.  40S,  c.  606 ;  section  130  (page  1201),  as  amend- 
ed by  Laws  l895iP.  265,  c.  416;  and  sections 
134,  136  (page  12W)— in  certiorari  proceedings 
to  compel  a  town  to  allow  a  claim  for  one-half 
the  expense  of  building  a  bridge,  Xe14,  that  the 
power  of  the  town  anthorities  to  act  In  the 
premises  could  not  be  questioned. — ^People  v. 
Board  of  Town  Auditors  of  Town  of  Horicon, 
Warren  County  (Sup.)  696. 

{  10.  Highway  Law  (Laws  1890.  p.  1201, 
c.  56^  i  130,  as  amended  by  Laws  1895,  p. 
265,  c.  416,  construed  to  mean  that  the  expense 
of  building  a  bridge  over  streams  forming  the 
boundary  lines  of  towns  must  be  equally  divided 


between  the  towns  liable.— People  t.  Board  a'. 
Town  Auditors  of  Town  of  Horicon,  Waim 
County  (Sup.)  68& 

XL  BEOITX.&TZON  AND  USE  FOB 
TRAVEL. 

I  46.  In  an  action  afl^nst  a  city  for  injanet 
caused  by  alleged  defects  In  a  bridge,  evidax* 
held  to  BQStaln  judgment  for  pIninalL— Serrg* 
T.  City  of  AmBteidam  (Co.  Ot)  280. 

BROKERS. 

Authority  of  agent  of  4>roker,   see  Prindpi. 

and  Agent,  i  108. 
Unlawful  investments  by  executor  with  koA 

bn^er,  aee  Exeeutora  and  Administratots,  H 

426,  484,  4fi0,  4fi8. 

n.  EHPItOTVEMT  AHD  AV^HOBRT. 

i  11.  Stockbrokers,  having  sold  atoek  on  tbf 
order  of  a  customer,  held  entitled  to  receive  tb« 
difference  between  the  price  procured  and 
price  of  stock  bought  in  the  nuu>lcet  by  the  par 
chaaer  upon  th«  eajstmnet's  refosal  to  dcunr 
the  atof^  ■old.-^EImmennann  t.  Weber  (Sap-i 
483. 

S  11.  The  fact  that  brokers  who  had  aM 
stock  for  a  customer,  which  was  not  deliTen^ 

fave  the  customer  notice  that,  unleBs  it  mi 
elivered  at  a  certain  date,  they  would  buy  ibi 
stock  in  the  market,  held  not  to  preclude  tbe 
brokers'  recovery  for  failure  of  the  costMuer  to 
deliver,  where  the  buyer  bought  tiie  stock  iz 
the  market  on  the  brokers'  aooonnt. — ^ZIdudm* 
mann  v.  Weber  (Sup.)  483. 

m.  DUTIES  AND  T.TABTT.rmM  TO 
PBINGIPAI.. 

Single  and  entire  cause  of  action  for  iMglis»cr. 
see  Action,  {  38. 

fi  38.  In  an  action  asalnst  brokers  for  dan- 
ages  caused  by  unauthorized  purdiasea  and  sain 
OE  stock,  weight  of  evidence  held  not  to  fbov 
that  defendant  made  the  special  contract  wit- 

Elaintif[  as  to  the  purchase  and  sale  of  stocks  oe 
is  account  as  alleged.- Barber  t.  ElUntwoof 
(Sup.)  947. 

S  38.  In  an  action  against  stoA  biokeis  for 
damages  by  the  unauthorized  sale  of  stock  plI^ 
chased  for  a  customer,  what  was  a  rmsomib:-' 
time  for  plaintiff  to  repurchase  or  detemiE- 
whether  he  desired  to  repurcbase  the  stock  kU 
held  .a  qnesticHi  ot  law ;  the  facts  being  undi*' 
puted.— Barber  v.  Ellingwood  (Sup.)  04^ 

IV.  GOMPElfSATIOir  AHD  USH. 

I  48.  A  broker,  employed  to  procure  a  pa> 
diaser  of  real  estate,  held  entitled  to  his  coo- 
mission.— Pomarici  v.  Rosenblum  (Sup.)  756. 

5  53.  The  sale  must  proceed  from  tbe  br-- 
faer's  efforts  to  entitle  the  broker  to  codeu- 
sions. — Boyd  r.  Improved  Property  Hiridiac  C 

(Sup.)  85a 

6  63.  A  broker  \M  not  «ititled  to  coam^ 
sions  for  procuring  a  tenant.— Boyd  t.  ImproTw.' 
Property  folding  Go.  (Sup.)  85a 
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i  58.  A  real  estate  broker  cannot  recover 
Mnmlaaioai.  unless  be  ms  the  actnalprocar- 
ig  cause  at  the  sale. — Nicbtdson  t.  Harrisou 
Sup.)  m 

I  54.  Befort  a  bn^er  fi  entitled  to  bla  com- 
ifasioos,  be  must  produce  a  purchaser  ready 
nd  willfuK  to  contract  upon  Us  eiinilo7er*s 
»rma.— Bo^  T.  Impxored  Pn^rty  HoldinK  Go. 
Sup.)  8B0. 

{  56.  A  broker  held  not  entitled  to  commI»- 
ions'for  negotiating  an  excbange  of  property. — 
P^hewell  T.  McLenum  Realty  &  Gwutmction 
h).  (Sop^  72. 

{  56.  A  broker  held  not  entitled  to  commis- 
iOQs  for  procuring  a  tenant. — Boyd  v.  Improy- 
d  property  Holding  Co.  (Sup.)  8S0. 

I  60.  Right  to  recover  conunluiona  for  pro- 
orlns  paraea  to  make  a  contract  is  earned 
rben  It  Is  executed,  and  is  not  affected  by 
rouble  between  them  arising  thereafter.— Far- 
M>n  V.  Indian  Territory  Illuminating  (Ml  Co. 
Sup.)  29a 

8  63.  A  broker  employed  by  a  landlord  to 
rocure  a  tenant  held  entitled  to  commlsBlons. 
-Tfinenbaum  r.  Boehm  (Sup.)  392. 

i  65.  The  fact  that  one  who  was  employed  to 
rocure  a  purchaser  of  real  estate  violated  his 
ontract  of  employment  with  a  third  person  en- 
aged  in  the  hanking  and  real  estate  business 
id  not  defeat  his  right  to  recover  bis  commia- 
ion  from  the  owner  on  procuring  a  purchaser. 
-Pomarici  v.  Rosenblum  (Sap.)  756. 

V.  AOnOHS  FOB  COMFENSATIOM. 

{  86.  In  a  broker's  action  for  conmiisslboa 
>r  procuring  a  purdiaser  for  property,  evidence 
eld  to  sustain  a  Judgment  for  plaintiff.— Pow- 
rs  V.  Rieser  (Sup.)  819. 

i  86.  In  an  action  for  broker's  Bervices,  evl- 
ence  held  InaufBdent  to  sustain  a  verdict  that 
Inintiff  was  the  procuring  cause  of  sale.— 
licholson  T.  Harrison  (Supl)  923. 

S  88.  Xn  an  action  by  a  broker  for  commis- 
ions  on  a  sale  of  real  estate,  evidence  held  to 
equire  submission  to  the  jury  of  the  issue 
Aether  there  was  an  express  cootract  to  pay 
ommissiona.— Mutcbnick  t.  Friedman  (Sup.) 
75. 

BUILDING  CONTRACTS. 

(iens  for  labor  and  materials,  see  Mechanics' 
LteoB. 

BUILDINGS. 

Ireation     relation  of  landlord  and  tenant,  by 
contract  for  right  to  place  signa  on  buildings, 
see  landlord  sud  Tenant,  i  5. 
'ixtures,  see  Fixtures. 

den  for  constnietioii  ot  rqwir,  see  Uedianica* 
IJena. 

iRture  of  property  in  baildings,  see  Property, 
li  ^  6. 

BURDEN  OF  PROOF. 

Ihowing  error  on  appeal,  see  Appeal,  8  1032. 


■DXGBST.  1167 

BUSINESS. 

Carrying  on  business,  by  foreign  corporations  in 

general,  see  Corporations,  S  642. 
License  taxes  for  occupations,  see  licenses,  |S 
9,  11. 

Words  tending  to  injure  in  uofeeaion  or  busi- 
ness as  libel  or  ■lander',  see  libel  and  Slander, 

CALENDARS. 

Of  causes  tor  trial,  see  Trial,  1 16. 

CALLS. 

In  deeds,  see  Boondariea,  |  8. 

CANALS. 

Provisions  for  paymoit  of  canal  bonds,  aee 

States.  I  1S2. 
Scope  of  Inquiry  on  demurrer  to  complaint  for 
injunction  against  taking  of  lands  tor  canal 
purposes,  see  Pleading,  f  216. 
Sufficiency  of  statutory  provisions  for  compensa* 
tion  for  property  taken  for  canal  purposea,  see 
Eminent  Domain,  |  7. 

I.  ESTABUSBMENT,  GOH8TRU0TIOK, 
AHD  BEAINTEMAHOE. 

13.  The  Bam  Canal,  as  outlined  in  Laws 
1803,  p.  332,  c  147,  held  to  be  an  improvement 
within  Const,  art  7,  S  10.  and  not  to  infringe 
section  8  of  the  same  artide.— Polo  T.  Stevens 
(Sup.)  227. 

I  15.  A  contractor  for  the  ccmstmetton  worii 
on  the  Barge  Oanal  held  to  have  the  right  to 
sdl  baildinga  on  the  site  of  the  woA.— Hood  v. 
Whitwell  (Sup.)  872. 

S  15.  Consent  of  state  engineer  h^d  not  pre- 
requisite to  removal  of  certain  buildings  ity 
purchaser  by  contractor  for  construction  work 
on  the  Barge  Canal.— Hood  v.  Whitwell  (Sup.) 
372. 

CANCELUTION.  OF  INSTRUMENTS. 

See  BeformaUon  of  Instrument*. 
Contracts  of  sale,  see  Sales,  S  93. 
Setting  aside  transfer  In  mud  ot  creditors  or 
subsequent  purchasezs,  aee  Fraudulent  Con- 
veyances, I  241. 

CANDIDATES. 

Vat  office  nomination,  see  ESectlon^  |i  185-154. 

CAPITAL 

Corporate  capital  in  general,  aee  Corporations, 
I  80. 

CARELESSNESS. 

See  Negligence. 

CARNAL  KNOWLEDGE 

See  Seduction. 
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CARRIER^ 

As  employera,  Bee  Master  and  Servant 
ConstnictioD,  regulation,  and  operation  of  street 
xailroadi  in  general,  see  Street  Railroads. 

n.  OA&BIAGS  OF  GOODS, 

(O  Cvstodr  kmA  0«atv«l  tff  Oosda. 

I  7ft.  Evidence,  in  an  action  against  a  car- 
rier for  damages  for  failure  to  obey  a  stop  or- 
der while  the  roods  were  in  transit,  held  insuffi- 
cient to  establlsli  a  prima  facie  case  of  negU* 
gence.— Vogel  t.  Wells.  Fargo  &  Co.  (Sup.)  727. 

(H)  Umltattm  of  UmblUtr* 

I  155.  The  acceptance  of  a  receipt  for  a 
trunk,  in  which  there  is  a  special  contract  limit- 
ing the  carrier's  Uability,  docs  not  constitute  the 
contract.— Morgan  v.  Woolverton  (Sup.)  1008. 

I  isa  Laws  1907,  c.  429.  I  88,  relatine  to  a 
carrier's  liability  for  loss  of  oaggage,  held  not 
applicable  to  a  transfer  ccnupany,  undertaking 
to  deliver  a  passenger's  tmnk  fnnn  a  train  to 
the  passenger's  addren. — Monan  r.  Woolver' 
ton  (Sup.)  1008. 

I  166.  The  omission  of  a  passenger  to  read  a 
receipt  embodying  a  limited  liability  contract 

Siven  him  by  a  transfer  agent  undertaking  to 
ellver  bagrage  held  not  negligence  per  Be. — 
Morgan  v.  Woolverton  (Sup.)  1008. 

IV.  CA&BIAOE  OF  PASSElTaEM. 

(A)  R«l«tl«n  Between  Canrlev  «aA  Paa- 
■enK^r. 

S  239.  Where  a  person  with  a  transfer  board- 
ed a  lighted  car  carrying  other  passengers,  held 
be  became  a  paasenger^-Gyle  v.  Jollne  (Sap.) 
161. 

(D)  PeraoBBl  Injnrlee* 

S  287.  In  an  action  for  death,  defendant  held 
not  liable  because  the  conductor  used  more  force 
than  necessary  in  meeting  an  emergency  caused 
by  the  intestate  himself.— Dwyer  v.  New  Tork 
Gent  &  H.  R.  K.  Co.  (Sup.)  634. 

I  306.  A  railToad,  having  the  right  to  operate 
Its  trains  over  a  bridge  and  having  charge  of  a 

?ilatfonn  need  by  Daasengers,  held  not  absolved 
rom  liability  (or  injuries  to  a  passenger  from 
the  feliine  of  a  window  in  the  wall  above  the 
platform  by  the  fact  that  the  city  was  in  gen- 
eral possession  of  the  bridge  and  attended  to 
necessary  repaiis. — Waldman  v.  Brooklyn  Union 
Elevated  R.  Co.  (Sup.)  1017. 

{  818.  To  warrant  a  verdict  for  defendant  in 
an  action  for  injuries  to  a  passenger,  the  jury 
must  find  defendant's  liability  established  by  a 
prepondei-ance  of  the  evidence.— Mieuli  v.  Hew 
yoA  &  Q.  C  By.  Co.  (Sup.)  1078. 

(G)  PMsenvere*  ESSecta. 

i  408.  The  burden  of  establishing  a  special 
contract  llmithit  the  carrier's  liability  for  bag- 
gage is  on  the  carrier.— Morgan  t.  Woolverton 

(Sup.)  1008. 


CARRYING  ON  BUSINESS. 


In  ttate 
dona,  I 


fmlgn  corporation,  see  C«>J 

CARS. 

In  gtnnal,  we  Carriera. 

CAUSE. 

Probable  cause  for  proaeeatloii.  Ma  Ha'^-4 
Pzoeecati<m,  |  24. 

CAUSE  OF  ACTION. 

Se«  Action ;  HaUdoos  Ptoaecntloii,  |  24. 

Joinder,  see  Action,  9  60. 
Single  and  entire,  see  Action,  t  88. 
Saeceasive  ceuses  of  action,  Jadginent  u  tart 
another  action,  aee  Judgment,  f  0Q8. 

CEMETERIES. 

Exemption  from  taxation,  see  Taxation,  |  24r 
LiabiUtr  of  eonetary  landa  to  municipal  aw  i 

mentL  tee  UnnidMl  Gorpoimtioiia,  i|  ii 

434. 

CERTAINTY. 

Of  aUegitloiw  of  pleading,  see  Plesding.  1 3^ 

CERTIORARI. 

Review  of  assessments  for  public  improvaDHi:! 

aee  Honicipal  Corptnntlons,  |  512. 
Review  of  proceedings  for  constrnction  oC  Itii 

es,  see  Bridgu,  f  8. 

CESTUI  QUE  TRUST. 

See  Trusta. 

CHANCERY. 

See  Equity. 

CHANGE  OF  VENUE. 

Bee  Yenne,  |  B2. 

CHARGE. 

For  water  aapply,  see  Waten  and  Water  C«n- 
es,  S  20S. 

Inetructions  to  jury,  see  Criminal  Law,  {{  TC 

780.  829;  Trial,  |S  200-256. 
Of  legacies  on  property  by  will,  see  Will^  I  SCI 

CHARITIES. 

Corporate  charters  in  general,  aee  Mnnic);il 

Corporations,  {  48. 
Infriagement  of  oorpumte  name  oC  dtariuO 

aasociatlon,  see  Corporations,  |  49. 

I.  OBEATION,  EXI8TEM0E,  AHD  TA- 
LIDITT. 

I  2(k  A  corporation  created  by  Laws  1863;  t 
187.  Aeld  authorised  to  maintain  secular  Bcboaii 
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and  coUeses,  aod  as  acceptance  of  mooe;  be- 
oaeathed  to  it  to  be  expenaetl  for  higher  educa- 
tion la  within  its  power.— Boardman  t.  Hitcb< 
cock  (Sap.)  1088. 

§  20.  A  corporation  created  hj  Lawa  1862, 
c.  187.  held  authorized  to  maintain  a  home  for 
the  returned  needy  aod  worthy  misaionaries,  and 
a  testamentary  ^ft  to  it  for  such  purpose  la 
valid.— Boardman  t.  Hitchcock  (Sup.)  1039. 

n.  coirsTitucTioir  ADMnnazBA- 

TION.  AMD  ENFORCEMENT. 

Uabillty  for  Injuries  caused  by  negligence  of 
employ^  of  hospital  coiporatuHf  see  Master 
and  Serrant,  {  317. 

{  45.  Where  plaintiff,  a  steam  Stter**  help- 
er, was  Injured  by  the  negligence  of  defendants 
servant  while  worliing  on  premises  occupied 
by  defendant,  pursuant  to  a  contract  with  plain- 
tUTs  employer,  defendant  was  liable  under  the 
doctrine  of  xeqtondeat  superior  eran  If  it  was  a 
charitable  Institatlon.— Oartland  t.  New  Toric 
ZoOl(«ical  Society  (Sup.)  24. 

CHATTEL  MORTGAGES. 

See  Pledges. 

Transfers  opetatine  to  hinder,  del«r,  or  de- 
fraud creditors  In  general,  see  Eraudulent 
Conveyances. 

H.  TtLSXQt  BSGOaDINO,  AND  BBO- 
I8TBATION. 

(JL)  Oviclaal. 

I  87.  Personal  property  may  be  treated  as 
not  covered  by  a  mortgage  of  nal  and  personal 
property,  vhere  not  nied  in  the  office  of  the 
cleric  of  the  town  where  the  mortgagor  resides. 
—State  Bank  of  Williamson  v.  Fish  (Sup.)  86S. 

UL  FOBEOI^kSURE. 

i  2S2.  A  prorUion,  in  a  chattel  mortgage  for 
$40r).  payable  in  installmeotB,  giving  the  right  to 
Efll  the  chattels  after  default  in  payment  of  the 
"iiald  Bum  above  mentioned,"  refers  to  a  de- 
fault In  the  total  stiin.- Corrigan  t.  Sammis 
(Sup.)  6a 

I  278,  EMdrace  In  chattel  mortgage  fore- 
closure held  insafficient  to  determine  what  plain- 
tUT  claims.— Welsl  v.  James  (Sup.)  47. 

CHATTELS. 

In  general,  see  Property. 

Annexation  to  real  property,  see  Fixtures. 

Gift,  see  Gifts. 

I'ledge,  see  Pledges. 

Sale,  see  Sales. 

CHECKS. 

In  general,  see  Bills  and  Notes. 
Measure  of  damages  for  ctHiTeTsion,  see  Trover 
and  Conversion,  {  50. 
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CHILDREN. 

Care  required  as  to  children  In  general,  see 

Negligence,  S  7. 
Care  required  of  children  as  against  n^Kgence 

of  others  in  general,  see  Negligence.  |  89. 

CITATION. 

See  Process. 

CITIES. 

See  Municipal  Oorporatlona, 

CITIZENS. 

See  Allehs. 

Admission  of  aliens  to  dtlsouhip.      Aliens,  if 

67,  68. 

Equal  protection  ot  laws,  see  Constitntional 
Law,  tt  229,  280. 

CITY  COURTS. 

See  Cbarta,  U  188,  190. 

CIVIL  ACTION. 

See  Action. 

CIVIL  PROCEEDINGS. 

Proceedings  to  forfeit  intoxicating  liquors,  ses 
Intoxicating  Liquors,  |  250. 

CIVIL  RIGHTS. 

Denial  of  equal  protection  of  laws;  see  Constl- 

tutional  Law   S§  220.  230. 
Deprivation  of  life,  liberty,  or  property  without 

due^^j^ess  of  law,  see  Constftntiona]  Law,  H 

CUIMS. 

Against  estate  of  bankrupt,  see  Bankruptcy,  I 

316. 

Against  estate  of  decedent,  see  Executors  and 

Administrators,  H  206,  221. 
Substitution  of  claimants,  see  Interpleader. 

CLEAN  HANDS. 

Equitable  maxim,  see  Equity,  {  6B. 

CLIENTS. 

See  Attwney  and  Client 

CODES. 

Joinder  of  causes  of  action  nnder  eodai;  ses 

Action,  I  00. 

COLLATERAL  ATTACK. 

On  appointment  of  Hdmlnistrator  or  executor, 

see  Executors  and  Administrators,  |  29. 
On  judgment,  see  Judgment,  |  476. 
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COLLATERAL  INHERITANCE  TAXES. 

See  Taxation,  I  879. 

COLLATERAL  SECURITY. 

See  Pledgee. 

COLLATERAL  UNDERTAKING. 

See  Ouaranty ;  Piincipal  aad  Surety. 
Application  of  statute  of  frand&  MB  Fraude, 
Statute      IS  23,  33. 

COLLECTION. 

Of  *a8Bet8  of  estate  of  decedent.  Me  Slnentoia 
and  Administraton,  |S  86,  87. 

COLLEGES  AND  UNIVERSITIES. 

Schools  Id  general,  tee  Schooli  and  School  Dli- 
tricts. 

COLLISION. 

Zn.  SUITfl  FOB  DA1KAOE8. 

(B)  Trial  or  Hearlnv,  Jadsnemt,  and 
Review. 

9  149.  In  an  action  for  the  death  of  the  mas- 
ter  of  a  loaded  car  afloat  in  tow  of  a  tog,  in  a 
collision  between  thf  tug  and  another  tag.  evi- 
dence held  to  require  the  sabmission  to  the  jury 
of  the  negligence  of  the  employte  in  charge  of 
the  tugs.— Carlin  v.  New  York  Dock  Co.  (Sup.) 
261. 

COLOR  OF  TITLE. 

See  Advene  Posaeasion. 

COMBINATIONS. 

See  Coiuidracy;  Uonopoliea,  H  12-31. 

COMMERCE. 

Carriage  of  goods  and  passengers,  see  Oarriera. 
Combination  in  nstiunt  of  Interstate  com- 
merce, see  Monopolies,  H  12-81. 

nil  MEANS  AirO  METHODS  OF  BEG- 

VI.ATION. 

I  72.  Where  goods  have  been  bronght  within 
the  state  and  have  entered  into  the  bodjr  of  the 
merchandise  therein  situate  they  lose  their  char- 
acter as  articles  of  interstate  commerce,  and 
become  subject  to  taxation  within  the  state- 
People  T.  Baynea  (Sap.)  1068. 

COMMERCIAL  PAPER, 

See  Bills  and  Notes. 

COMMISSIONERS. 

In  condemnation  proceedinga  to  assess  coinj>en- 
satioQ,  see  Eminent  Domain,  §g  234-238. 


COMMISSIONS. 

Of  agent,  see  Principal  and  Agent,  I  82. 
Of  broker,  see  Brokera,  |t  48-65.  86.  88L 

COMMITMENT. 

On  cmivtction  of  crime  on  nunmarj  trial,  a 
Criminal  Law,  {  259. 

.  COMMON  CARRIERS. 

See  Carriers. 

COMMON  COUNCIL. 

See  Municipal  Corporations,  |  80. 

COMMON  DRUNKARDS. 

See  Drunkards. 

COMMON  KNOWLEDGE. 

Judicial  notice  of  matters  of  common  knovi^ 
edge,  see  E>vidence,      10,  3S.  , 

COMMON  LANDS. 

Joint  estatea  in  landi^  see  Tenancy  in  Coman. 

COMMON  LAW. 

JudidiU  notice  of  common  law  of  vnaOtn  etire 

see  Evidence,  f  85. 
Presumptions  as  to  existence  of  comiium  law  is 

foreign  state,  see  Evidence,  S  80. 

COMMON  SCHOOLS. 

See  Schoola  and  School  Diatricta,  |  144. 

COMMONWEALTH. 

See  States. 

COMPANIES. 

See  Oorporations ;  Partnership.  . 

COMPENSATION. 

Compensatory  damages,  see  Damages.  ||  45-6& 

F^^erformence  of  contract,  see  Contracu.  i 

E*or  proper^  taken  for  public  use,  see  Emineo: 
Domain,  H  71-lW. 

Of  particular  elattet  of  ogictrt  or  other  prrtott. 
Agents  in  general,  see  Prindpal  and  Ageat,  1 

82. 

Attorneys,  see  Attorney  and  Client,  f  141. 
Brokers,  see  Brokers,  SS  48-65,  86,  88. 
Corporate  officers  and  agents  in  general,  set 

Corporatioiw.  I  30& 
Employ^  see  Master  and  Semnt,  H  70.  ^. 
Municipal  agents  or  employes,  see  Municipsl 

Corporations,  {  220. 
Teachers,  see  Schools  and  School  Districti;  i 

144. 
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COMPENSATORY  DAMAGES. 

See  DamsgcK 

COMPETENCY. 

Of  evidence,  see  Etrldeiic^  1 15S. 

Of  jnror,  aee  JviTilit  97,  13a 

Of  wltiMBse*.  sea  Vntnenes,  SS  60,  202. 

COMPETITION. 

Gombliuitloiu  to  leeeen  or  stiSe  tttm  competition 
in  trade,  lee  Uonopolies,  fi|  12-81. 

Unfair  competition,  see  Trade-Mariu  and  Trade- 
Names.  I  70. 

COMPLAINT. 

In  civil  actions,  see  Pleading. 

COMPOSITIONS  WITH  CREDITORS. 

Se«  Oompromise  and  Settlement 

In  baakmptcr  proceedins^  mo  Bankniptc7i  I 
887. 

COMPROMISE  AND  SETTLEMENT. 

See  Accord  and  Satisfaction;  Payment;  Re- 
lease. 

Antborltjr  of  attomeri  aee  Attorn^  and  CUen^ 
i  101. 

i  S.  An  accord  and  satlafection  heU  estab- 
lished.—PoUcastio  T.  Pitske  (Sop.)  748. 

t  6-  One  threatened  with  suit  on  a  claim 
could  make  a  valid  contract  of  settlement,  even 
if  the  consideiatioD  ^ven  was  exorbitant.— Ryan 
v.  Balligan  (Sup.)  916. 

I  23.  In  an  action  on  a  contract  claimed  to 
have  been  made  by  defendant's  testator  to  pay 
plaintiff's  intestate  (10.000  in  consldeiatiim  of 
the  compromise  of  a  soit,  evidence  keld  not  to 
show  the  making  of  any  sodi  contract  solely 
upon  consideration  of  a  comprcnntse.— Ryan  v. 
Halligan  (Snp.)  646. 

COMPUTATION. 

Of  interest,  see  Interest,  |  44. 
Of  period  of  limitation  of  dvil  actiona,  see  Limi- 
tation of  Aetims,  i  80. 

CONCERT  HALLS. 

Mandamus  to  compel  issnanos  of  license,  see 
Mandamos,  |  87. 

CONCLUSION. 

Of  witness,  see  XMdenoe.  I  471. 

P  leading  conclusions,  see  Pleading  |  & 

CONCLUSIVENESS. 

Of  adntoions,  see  Dridenee,  |  26S. 
Of  aUeaations  or  admissions  on  party  pleading, 
see  Headhi^  |  8& 


Of  award  or  judgment  in  condemnation  pro- 
ceedings, see  Eminent  Domain.  §  243. 

Of  evidence  <mi  par^  Inttoduclnz  it,  see  EM- 
dence,  9  591. 

Of  jadnnent,  see  Judgment,  S|  693-725. 

Of  settlement  of  accounts  of  executor  or  ad- 
ministrator, see  Executors  and  Admlulstra- 
tora,  i  S14. 

Of  verdicts  and  findings,  see  Appeal,  H  d94- 
1005. 

CONCURRENT  NEGLIGENCE 

Of  master  and  fellow  sernuit,  see  Uaster  and 

Servant,  |  201. 

CONCURRENT  REMEDIES. 

See  Election  of  Remedies. 

CONDEMNATION. 

Taking  proper^  for  pvblie  nse,  see  Eminent 
Domain. 

CONDITIONS. 

On  granting  or  refiuing  continuance,  see  Oon- 
tinuaoce,  g  49. 

On  srantiug  or  refusing  new  trial,  see  New 
Trfal,  i  161. 

On  opening  or  vacating  Judgment,  see  Judg- 
ment, S  167. 

In  contractt  and  oonveyanoet. 

See  Oontracts,  |  227. 

Insurance  policies,  see  Insurance,  H  S36,  365. 
Partial  release  of  mortgage,  see  Mortf^es,  | 
310. 

Statement  in  memorandum  required  by  statute 
of  frauds,  see  Frauds,  Statute  of. 

Preoedeni  to  actiont  or  other  prooeedingt. 

By  stockholders  on  behalf  of  corporation,  see 
Corporations,  |  206. 

For  injuries  to  servant,  aee  Master  and  Serv- 
ant. J  252. 

On  Injunction  Iwnd,  see  Injunction.  |  244. 

Substituted  service  of  process,  see  Process,  f  78. 

To  recover  moneys  received  for  use  of  another, 
see  Money  Received,  I  11. 

To  set  aside  transfer  in  fraud  of  creditors  or 
subsequent  purchasers,-  see  Fraudulent  Con- 
veyances, S  241. 

CONFEDERACY. 

See  Conspiracy. 

CONFIDENTIAL  COMMUNICATIONS. 

Disclosure,  see  Witnesses,  |  202. 

CONFIDENTIAL  RELATIONS. 

See   Brokers ;    Partnership ;    Pzlndpal  and 

Agent;  Tmsts; 
Disclosure  of  commniUcations,  see  Witnesses,  I 

202. 

Element  of  fiand  as  to  creditors  or  subsequent 
nrchasers,  see  Fraadnlent  Conveyances.  | 


jfoi^ 


Vor  cassa  la  Dso.  IMg.  *  Asasr.  Digs.  tMT  to  date  A  loAssss  sss  same  topic  ft  ssetlon  (|)  NUMBER 


Digitized  by 


Google 


1172 


120  NBW  YORK  SUPPLEMENT. 


CONFIRMATION. 

Of  report  on  reference,  see  Eeference,  |  102. 

CONFLICTING  CUIMS. 

Interpleader  in  general,  see  Interpleader. 

,    CONFLICT  OF  LAWS. 

Judicial  notice  of  laws  of  other  states,  see  Evi- 
dence, i  35. 

Pregomptions  as  to  lawa  of  other  itates,  aae 
Evidence,  I  80. 

CONJUGAL  RIGHTS. 

See  Hnaband  and  Wife. 

CONSENT. 

Jurisdictim  conferred  hf  coneent,  aee  Courts, 

8  23. 

Of  consignor  or  owner  of  goods  to  limitation  of 
carrier  s  liability,  see  Carriers,  S  155. 

Of  parties  to  contracts  in  general,  see  Con- 
tracts, I  94. 

CONSEQUENTIAL  DAMAGES. 

See  Damages,  |  46. 

CONSIDERATION. 

As  aflFecting  liability  for  money  received  for  the 
benefit  of  anotlier,  see  Money  Received,  16. 

Of  contracts  in  general,  aee  Contracts,  H  64^ 
78. 

Of  particular  elMses  of  contracts. 
See  Compromise  and  Settlement,  i  6 ;  Deeds, 
I  90. 

Indorsement  of  bill  or  note  before  delivery  to 
or  transfer  by  payee,  see  Sills  and  Notes,  { 
226. 

CONSPIRACY. 

Combinations  to  moDopoliEe  trade,  see  Monopo- 
lies, H  12-31- 

L  OIVH.  IIABIUTT. 

(A)  Aets  CoBstltvtlmv  Ooasplraor  and  U- 
abUity  ¥heref«r. 

1  1,  "Conspiracy"  defined.— Levlne  t.  Klein 
(SniO  190. 

i  1.  Where  two  or  more  persons  conspire  to 
do  a  lawful  act  in  a  lawful  manner,  from  which 
damages  flow,  the  malicious  motives  and  the 
conspiracy  do  not  give  rise  to  a  canse  of  action 
which  would  not  otherwise  ezlBt.-^Coh«i  v.  Na- 
thaniel Fisher  &  Co.  (Sup.)  S46. 

I  1.  The  hesifl  for  an  action  t<x  conspiracy 
stated.— Cohen  v.  Nathaniel  Fisher  ft  Co.  (Sup.) 
64a 

(B)  Aetlons. 

§  18.  Under  Pen.  Code  §8  108.  169.  170 
(Penal  Law  [Consol.  Laws,  c.  40]  ft  580,  581, 
5S2),  a  complaint  held  not  to  state  a  cause  of 


action  for  conspiracy.— Coh«i  t.  NaAaniel  Fidk- 

er  &  Go.  (Sup.)  546. 

CONSTITUTIONAL  UW. 

H.  OONSTKUOnON,  OPERATIOH, 
.    AITP  EMTOHOEaCBHT  OF  OOH- 
■TXTUnOKAI.  PBOVISXOira. 

fi  42.  Unless  a  person  setting  up  the  uncon- 
tutionality  of  a  statute  belongs  to  the  cltts 
for  whose  sake  the  constitutional  protection  is 
given  or  the  class  primarily  protected,  the  ques- 
tiiMi  will  not  be  considered. — People  v.  Baysea 
(Sup.)  1063. 

I  48.  There  is  no  presnmption  that  an  act  o( 
the  Legislature  violates  the  Constitution,  and 
an  act  must  be  assumed  to  be  valid  till  the  con- 
trary appears. — Polo  v.  Stevens  (Sup.)  227. 

IV.  POUOE  POWER  IH  OEMEHAI^ 

See  Intoxicating  Uqnon,  H  %  IB* 

Till.  BET&08PE0T1  V  E  AMD  EZ  POST 
FACTO  ULWS. 

Retroactive  operation  of  laws  In  cowxal,  see 

Statutes,  I  268. 

g  193.  It  is  competent  for  the  L^islatnre  to 
cure  defects  in  a  prior  act. — Polo  t.  Steveni 
(Sup.)  227. 

X.  EQUAL  PteOTEOnOE  OF  ImAWM. 

I  229.  Tbt  taxing  power  of  tlw  state  A'-M 
aubject  to  the  fourteenth  amendment  to  the  fod> 
era!  ConstitutioQ,  forbidding  any  state  to  deny 
to  any  person  the  equal  protection  of  the  law.— 
People  V.  Raynes  (Sup.)  1063. 

§  230.  Labor  Law  (Consol.  Laws,  c  31)  S 
190,  impOBlng  a  license  on  persons  aelling  cod- 
vict-made  goods,  held  invalid,  because  makio; 
an  unreasonable  classification  for  taxation,  in 
violation  of  the  fourteenth  ameodment  to  tin 
federal  Constitution.— Pe(9le  Raynea  tSup.) 
lOoS. 

XI.  DVE  PBOOBSS  OF  lAW.- 

i  283.  The  taxing  power  of  the  state  krM 

suDject  to  the  fourteenth  amendment  to  the 
era]  Constitution,  forbidding  any  state  to  li- 

firive  any  one  of  property  without  due  process  d 
aw.— People  v.  Raynea  (Sup.)  1063. 

I  808.  Liquor  Tax  Law  (Laws  1806.  c.  112' 
i  31c,  added  by  Laws  1906,  c  850.  relating  t<> 
the  forfeiture  of  liquors  kept  for  an  illeeal  uve. 
held  not  in  conflict  with  Const  art  1,  |  6.  re 
lating  to  due  process  of  law. — Clement  v.  Tn' 
Barrels  of  Whisky  and  Divers  Other  LiqooR 
(Sup.)  1044. 

I  306.  Liquor  Tax  Law  (Laws  1896.  p.  73. 
c.  112)  1  Sic,  as  amended  by  Laws  19(K  p- 
1041,  c.  860,  {  IS,  for  forfdtnre  of  Hqnor  lo  tl« 
state  as  a  nuisance,  heU  not  required  to 
vide  for  a  judicial  determination  to  satisfy  tt- 
provision  of  the  Constitution  for  due  proctsf 
—Clement  v.  May  (Sup.)  588. 
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I  S09.  Any  necenitT  for  Uqtior  Tax  Law 
(LewB  1896,  p.  78.  c.  112)  |  81c  as  amended  by 
Laws  1908,  p.  1041,  c  860.  I  13,  providint  for 
judicisl  proceedlnKS  for  forfeiture  of  liquor  con- 
ititutiDg  a  nuisauce  to  constitnte  due  proceM, 
hel4  tatisfled  by  proviBlons  for  proceedlngi  in 
rem. — Clement  v.  May  (Sup.)  588. 

CONSTRUCTION. 

Of  BtatntM,  we  SUtatea,  |  2BS. 

Of  coniraatt,  inttrmientt,  or  i»dieUU  actt  or 
proceedings. 

See  Bills  and  Notes.  S  116;  Release,  S  29; 

Sales.  I  68;  miU,  ii  4^^387.  * 
Contracts,  see  Oontracta,  IS  168-234. 
Deeds,  see  Boundaries,  1  S;  Deeds  M  90-140. 
Exceptions  in  deeds,  see  Deeds,  |  140. 
Leases,  see  Landlord  and  Tenast,  8  44. 
Pleadings,  see  Pleadlnff,  I  34. 
Testamentary  trusts,  see  Wills.  S  683. 

Of  huiUinoe  or  other  nwrfet. 
See  Street  RaUroada,  |}  4-27. 

CONSTRUCTIVE  NOTICE. 

To  municipality  of  defect  or  obstruction  In 
street,  see  Municipal  Oorpoiatlons,  |  79L 

CONSTRUCTIVE  POSSESSION. 

Under  color  of  title,  see  Advene  Poeieielon, 

I  100. 

CONSTRUCTIVE  SERVICE 

Of  pcocev.  see  Proceii,  |  78. 

CONTEMPORANEOUS  AGREEMENTS. 


Evidence  of  pan^ 
Instniiiwnt^  see 


:«  affect! 
H  441 


written 


CONTINUANCE. 

I  10.  Where  a  number  of  actions  were 
brought  by  different  plaintiffs  against  the  same 
defendants,  inTOlving  the  same  questions,  the 
trial  of  the  other  cases  cannot  he  postponed 
pending  the  determination  of  an  appeal  by  de- 
fendants from  an  order  setting  aside  a  Terdict 
for  them  in  me  of  tiie  cases.— Beed  t.  Fenn 
(Sap.)  972L 

S  49.  The  terms  upon  which  the  postpone- 
ment of  a  number  of  cases  against  the  same  de- 
fendants over  the  term  will  be  granted,  upon  the 
death  of  one  of  defendants,  stated.— Reed  t. 
Fenn  (Sap.)  972. 

CONTRACTORS. 

Independeat  eontiaetore,  see  Muter  and  Serr^ 

CONTRACTS. 

Asreements  within  statute  of  frands,  see  Frauds, 

Statute  of. 
Asslgnmoit,  aee  Assignments. 


Best  and  eeoondaiy  erUeuee  of  cmtract,  eee 

Bridence.  $  165. 
In  restraint  of  trade,  see  MonopoUet,  f|  12-31. 
Novation,  see  NovaUon. 

Operation  and  effect  of  gaming  laws,  see  Gam- 
ing, H  28-34. 

Parol  or  extrinsic  evidence  to  contradict  or  vary 
written  contract,  see  EMdence,  H  411-423. 

Reformation,  see  Reformation  of  Instruments. 

Separate  or  subsequent  oral  agreement  affect- 
written  oontnut,  see  Bvldenoe,  ||  441- 

Spedfic  performance,  see  Specific  Performance. 
Contraot$  of  partUmtar  dowes  of  pertone. 

See  Corporations,  ||  469.  477,  ^7;  Husband 
snd  Wife,  H  17.  19;  Insane  Persons.  {  75; 
Municipal  Corporations,  |S  242,  350,  378 ; 
Principal  and  Agent,  |  103 ;  Warehousemen. 

Attorney,  with  client,  see  Attorney  and  Client, 
81  101,  108. 

Devisees  and  legatees,  see  Wills,  I  740. 

Foreign  corporations,  see  Corporations,  {  $67. 

Insurance  companies,  see  Insurance. 

Officers  and  agents  of  banks,  see  Banks  and 
Banking,  i  116. 

Officers  and  agents  of  corporations  In  general, 
see  Corporations,  H  888-482i 

Receivers  of  fbreini  corporations,  see  Corpora- 
tions, 8  667. 

Controett  rsIaMiir  to  'parttoiOw  tubJeeU. 
See  Insurance. 

Compensatlmi  of  agent,  see  Prindpel  and  Agent, 

§  82. 

Compensation  of  broker,  see  Brokers,  ||  48-^ 

Construction  of  canal,  see  Canals.  I  15. 

Public  improvements,  see  Municipal  Corpora- 
tions. 18  350,  373. 

Reduction  of  rent,  see  Landlord  and  Tenant, 
I  281. 

Storage,  see  WarehonMinen. 

Particular  clostef  of  empre$»  eOHtraett. 

See  Bills  and  Notes ;  Covenants ;  Deeds ;  Quar^ 
anty ;  Indemnity ;  Joint  Adventures ;  Part- 
nership ;  Rewaras ;  Sales. 

Agency,  see  Principal  and  Agent. 

Indorsement  of  bill  or  note,  see  Bille  and  Notes, 
I  226. 

Insutance  policies,  see  Insurance. 
Leases,  see  Landlord  and  Tenant. 
Sales  of  realty,  see  Vendor  and  Purchaser. 
Stipulations  In  aetimui,  see  StipnlationsL 
Suretyship,  see  Pibidpal  and  Surety. 

Parttciilar  dasiet  of  Unplied  eoniraeto. 
See  Account  Stated;  Interest;  Money  Receiv- 
ed ;  Work  and  Labor. 

PorMcnIar  mo<les  of  discharffing  coniraet$. 
See  Oompromlse  and  Settlement;  Novation; 
Payment;  Release. 

I.  REQUISITES  AHB  VAUDITT. 

(A)  fimtmrm  mmA  Ksaeatlals  ia  General. 

I  10.  An  oral  agreement  between  plaintiff 
and  defendant  regarding  a  credit  to  be  allowed 
defendant  upon  a  mortgage  held  void  for  lack 
of  mutuality.— Jenkins  v.  Bishop  (Sup.)  8SS. 
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(B)  Parties,  PMpoNOa,  «m«  Acmfftuee. 

Gambling  conttacta,  lee  Gaming,  H  28-84^ 
(C)  Formal  Reanlsltea* 

Of  cODtract  of  sale,  see  Shies,  S  28. 
Of  mortgage,  see  Mortgages,  8  56. 

<D)  CoBsldexatioB. 

As  affecting  liability  for  money  Tecei-red  for  tbe 
Iwnefit  of  another,  see  Money  Received,  |  6. 

Fotbearance  as  consideratifm  for  promise  to  pav 
debt  of  another,  aee  Frands,  Statute  of,  |  S3. 

For  compromiBe,  see  OimpromiBe  and  Settla- 
ment.  i  6. 

Necessity  of  consideration  for  promise  to 
debt  of  another,  see  Frands,  Statute  of,  |  S3. 

I  S4.  An  oral  agreement  between  plaintiff 
and  defendant  regarding  a  credit  to  be  allowed 
defendant  npon  a  mortgage  held  void  for  lack  of 
consideration.— Jenkins  v.  Bishop  (Sap.)  825. 

f  73.  An  agreement  by  one  to  withhold  from 
sale  securities  held  by  bun  to  secure  claims  doe 
him  is  a  sufficient  consideration  for  a  contract. 
—Bean  v.  Trust  Go.  of  America  (SupO  728. 

(B>  TaUdltr  af  AMSat. 

To  deed,  see  Deeds,  |  08. 

8  04.  Misrepresentations,  producins  natural 
misconception  as  to  the  importance  of  a  prom- 
ise in  reliance  thereon,  relieve  the  promisor  un- 
der an  executory  contract,  though  innocent, 
and  not  constituting  intentional  fraud.— Far- 
jeon  T.  Indian  Territory  IlldminaUng  Oil  Co. 
(Sup.)  298. 

(T)  liftvalltr  of  Objevt  amA  of  CanaM- 
•vatiaa. 

Contracts  negotiated,  executed,  or  performed  on 
Sunday,  ete  Sunday,  |  IT. 

S  111.  A  contract  to  dissolve  a  marriage  is 
within  the  prohibition  of  Domestic  Belations 
Law  (Laws  1896,  p.  220,  c.  272)  f  21,  if  by  col- 
lusion there  is  a  cormpt  consent  1v  one  party  to 
the  acts  of  the  other  which  furnish  cause  for 
divorce.— Levine     Klein  (Sup.)  196. 

$  111.  Facts  connected  with  a  deposit  of 
money  by  plaintifiTs  husband  with  defendant 
for  her  use  held  not  part  of  a  conspiracy  be- 
tween plaintiff  and  her  husband  for  divorce.— 
Levine  v.  Klein  (Sup.)  196. 

H.  CONSTBUGTION  AND  OPERA- 
TION. 

Effect  of  express  contract  on  implied  obligation 
to  pay  for  services  rendered  and  materials 
furnished  incident  thereto,  see  Work  and  La- 
bor, §  14. 

Particular  otataea  of  contract$. 

See  Bills  and  Notes,  S  HO;  Helease.  {  29; 
Sales,  S  68. 

Deeds,  see  Boundaries,  f  S :  Deeds,  If  00-140. 
Leases,  see  Landlord  and  Tenant,  f  44. 

tA)  General  Ralea  «f  Ceaatractlon. 

Conflict  between  written  and  printed  portions 
of  note,  nee  Bills  and  Notes.  I  116. 


Parol  or  extrinsic  evidence  to  contradict  or  vary 
written  contract,  see  Evidence,  {{  411-423. 

Separate  or  subsequent  oral  agreement  affect- 
ing written  contract,  see  Evidence,  |S  441-443. 

S  168.  In  a  contract  for  the  construction  of 
floors  of  certain  material,  the  advertising  mat- 
ter sent  by  plaintiff  to  defendant  some  months 
beforf  the  contract.  In  leladon  to  the  material, 
Aeld  not  a  part  of  the  contract^Aabestolith 
Mfg.  Co.  T.  Howland  (Sup.)  88. 

(D)  Plaee  amd  Tlasa* 

I  217.  A  trust  company  contracting  to  bid 
at  a  mortgage  foreclosure  sale  of  the  property 
of  a  railroad  held  entitled  to  abandon  a  contem- 
plated plan  of  reorganiEation  of  the  railroad 
without  restoring  to  the  reorganisation  commit- 
tee the  property  handed  over  at  the  time  of  the 
making  of  the  contract.— Bean  t.  Traat  Co.  of 
America  (Sup.)  728. 

S  217.  One  contracting  with  a  reorganization 
committee  of  a  railroad  to  purchase  the  property 
of  a  railroad  at  a  mortgage  foreclosare  sale 
held  relieved  of  its  obligation  by  procuring  from 
a  third  person  purchasing  the  property  an  op- 
tion and  by  offering  the  same  to  the  ret^aniia- 
tion  committee  of  the  railroad.— Bean  t.  Trust 
Co.  of  America  (Sup.)  728. 

(B>)  ConAltleaB. 

In  insurance  policies,  see  Insuranoe,  H  336. 

365. 

I  227.  A  party  to  a  contract  mar  wutc 
performance  of  a  conditicm  precedent.— Mimtant 

V.  Moore  (Sup.)  656. 

(F)  Compeasatlon. 

I  234.  A  contract  for  preferential  discount 
to  several  advertisers  held  to  entitle  an  adver- 
tiser to  a  discount  where  he  makes  up.  the  de- 
fldency  in  any  month  of  the  contract  year  or 
where  the  deficiency  is  made  up  by  the  other 
advertisers  under  the  contract.— Prw  Pab.  Co. 
V.  Ebrich  (Sup.)  363. 

nt.  HODIFIOATIOir  AHD  MEBGEK. 

Agreement  for  reduction  of  rent,  see  Landlord 
and  Tenant,  §  231. 

IV.  RESCnUON  Ain>  ABANl>ON. 

VEHT. 

Discharge  by  novation,  see  Novation. 

Recovery  on  quantum  meruit  for  part  perform- 
ance of  services  where  contract  is  rescinded 
or  abandoned;  see  Work  and  Labor,  |  14. 

V.  FEBFOBMANGE  OR  BREACH. 

Enforcement  of  spedfic  performance,  see  Spe- 
cific Performance. 

Liability  of  Btocbholder  for  breadi  of  contract 
by  corporation,  see  Corporations,  {  2^. 

Measure  of  damages  for  breach,  see  Damages.  H 
.SS  120,  125. 

Becovwy  on  anantum  meruit  on  part  perform- 
ance where  contract  for  services  ia  rescindeil 
or  abandoned  or  full  performance  is  prevented, 
see  Work  and  Labor,  }  14. 
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rime  of  perfomuuice  u  affecting  appllcaticm 
of  Btatate  of  franda,  see  Frauds,  Statute  of, 
144. 

Particniar  oIhim  of  contraett. 

Sec  Covenants,  S  96;  Mortgages,  ||  302,  810. 

Conditions  in  bonds  or  nndertakinfis  in  jadicial 
proceeding!,  see  Injunction,  I  235. 

CTonditlons  In  insurance  policies,  ses  Insurance, 
if  836.  865. 

Bmplorment,  see  Master  and  Servant,  |  Sd. 

Bmployment  of  broker,  see  Brokers,  H  4&-S6. 

Sales,  see  Sales,  H  178,  182;  Vendor  and  Pur- 
chaser, I  129. 

S  275.  One  contracting  to  bid  at  a  mortgage 
foreclosure  sale  held  the  absolute  judge  of  the 
reasonable  value  of  the  propertr,  provided  bis 
letermination  la  not  made  capriciously, '  or  in 
lad  faith.— Bean  v.  Trust  Go.  of  America  (Sup.) 
1-28. 

i  27S.  The  rule  of  law  that  neither  party  to 
L  contract  may  enforce  it  against  the  other  with- 
>ut  performance  or  willingness  and  readiness  to 
9erfonn  prerails  la  equity.— Westwood  t.  Ode 
Sup.)  SSL 

i  806.  A  party  to  a  contract  cannot  avail 
limself  of  the  nonperformance  of  a  condition 
>reredent  as  a  defense  in  an  action  on  the  con- 
rnct,  where  he  has  himself  occasioned  the  non- 
>erfomjance.— Wheeler  v.  Woods  (Sup.)  80. 

g  316.  The  right  of  a  party  to  a  contract  to 
m  force  forfeiture  for  the  failure  of  the  adverse 
jarty  to  make  payments  at  specific  dates  may 
)e  waived  by  the  parties  establishiag  a  custom 
ly  which  a  particmar  method  has  t>een  adopted 
'or  making  the  paym«nts.^Montant  T.^Uoore 
Sup.)  666. 

g  316.  A  party  to  a  contract  to  whom  a 
.'um  of  money  is  payable  at  a  specific  time  may 
s-aive  the  right  to  receive  it  at  such  time  or 
n  enforce  any  penalty  or  forfeiture  for  non- 
tayment  at  the  specific  time,— Montant  v.  Moore 
Sup.)  666. 

-VI.  AGTXOXrS  Ton  BBEAOH, 

Damages,  meaauie,  see  Damages,  11  1^,  125. 
Di-atinguiiBbed  from  action  on  tort,  see  Action,  i 

'2S. 

tlffect  tl  express  contract  on  right  to  recover 
on  quantum  meruit,  see  Worit  and  Labor,  | 
14. 

^arol  or  extrinsic  evidence  to  contradict  or  vary 
written  contract,  see  Evidence,  g|  411-423. 

;<>parate  or  subsequent  oral  agreement  affect- 
ins  written  oontract,  see  Evidencei  S|  441- 
443. 

1  322.  In  an  action  for  the  price  of  certain 
loom  constructed  by  plaintiff,  evidence  held 
nsufficient  to  sustain  a  finding  of  substantial 
performance.- Asbestolith  Mfg.  Co.  v.  How-, 
and  (Sup.)  9S. 

g  848.  Plaintiff  in  an  action  for  services  un- 
ler  a  contract,  has.  on  defendant  denying  the 
omplaint,  the  burden  of  proof.— Smithson  v. 
{obinsoD  (Sup.)  741. 
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CONTRADICTION. 

Of  witness,  see  Witnesses,  f  401. 

CONTRIBUTION. 

Right  of  principal  to  indemnity  for  liability  for 

torts  of  agent,  see  Indemni^,  S  13- 
To  ec^pensea  of  establishing  bridges,  see  Bridges, 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  SI  86,  186. 

CONVERSION. 

Of  chattels  Into  realty,  see  Fixtures. 
Wrongful  conversion  of  personal  property,  see 
Trover  and  Conversion. 

CONVEYANCES. 

As^eference  by  debtor,  see  bankruptcy,  S|  165, 

Contracts  to  convey,  see  Vendor  and  Purchaser, 

Description  of  bonodarieB,  see  Boundaries. 

Fraudulent  as  to  creditors  or  subsequent  pur* 
chasera,  see  Fraudulent  Conveyances. 

Validity  aa  to  creditors  or  subsequent  purchas- 
ers, see  Fraudulent  Conveyances. 

Gonveyanoe$  hp  or  to  partioular  elasMs  of 
per»ont. 

See  Insane  Persons,  {  71. 
Devisees,  see  Wills,  |  740. 
InB<^vent  debtors,  see  Bankruptcy,  H  166i  106b 

€<mveiftmee$  of  partumlar  speofe*  of,  or  ettate* 

or  interetti  in,  propertp. 
See  Elasementa,  |  14. 

Personal  property  in  general,  see  Chattel  Mort- 
gages ;  Sales. 

Real  property  in  general,  see  Deeds;  Mortga- 
ges ;  Vendor  and  Purchaser. 

ParUenlar  dtunt  of  conveyaneeg. 
See  Assignments;  Gliattel  Mortgages;  Deed*; 
Mortgages. 

CORPORATIONS. 

Cont>lractIon  ot  testamentaiy  trusts  aa  to  crea- 
tion and  management  of  corporation,  see 
Wills,  t  683. 

Dpsignatlon  of  corporation  as  devlaee,  see  Wills, 

f  «14. 

Injunctions  involving  corporate  franchise^  man- 
agement and  dealingg,  see  Injunction,  |  73. 

Taxation  of  corporations  and  conwrate  prop- 
erty, see  Taxation.  SS  117.  376. 

Particular  claatea  of  corporationt. 
See  Carriers;  Municipal  Corporations^ 
Banks,  see  Banks  and  Banking. 
Charitable  societies,  see  Charities,  |  46, 
Qas  companies,  see  Qas,  1  7. 
Insurance  companies,  see  Insurance. 
School  districts,  see  Schools  and  School  Dis- 
tricts, S  144. 
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Street  Eallroad  companUa,  see  Street  Railroads. 
Water  companiee,  tee  Waters  and  Water  Couts- 
ee.  H  20^208. 

I.  INOOBPOBATION  AMD  OROAH- 
IZATIOH. 

PerBons  entitled  to  Question  corporate  existence 
In  suit  for  injunction,  see  Injunction.  S  114. 

m.  CORPORATE  NAME,  SEAZ.,  DOM- 
ICILE, BT-LAWS.  AND  RECORDS. 

Becords  and  proceedings  as  evidence,  see  Evi' 

dence,  §  352. 
Restraining  infringement  of  trade-name,  see 

Trade-Marir:8  and  Tzade-Names,  S  8S. 

I  A  nilt  by  a  soctetr  to  enjolo  the  use 
of  its  corporate  name  by  another  held  not  bar- 
red by  laches.— Salvation  Army  in  United  States 
T.  American  Salvation  Army  (Sup.)  471. 

I  49.  The  use  of  a  society's  corporate  name 
by  another  held  to  be  an  Infringement,  consti- 
tating  ground  for  InJanctloD.— Salvatlfm  Army 
In  United  States  t.  American  SalratioD  Army 
(Sup.)  471. 

I  49.  A  charitable  society  may  sue  to  enjoin 
the  use  of  its  corporate  name  by  another.— Sal- 
vation Army  in  United  States  t.  American 
Salvation  Army  (Sup.)  471. 

IV.  OAPITAI.,  STOCK,  AND  DIVI- 
DENDS. 

CSonetruction  of  testamentary  trusts,  see  Wills, 
i  68S. 

(B)  Smbscrlptloa  to  Stoelc 

I  80.   A  prospectus  inviting  the  purchase  of 

E referred  stock  held  to  be  misleading.— Charles 
ebman-Gharley  v.  Bartlett  (Sup.)  601. 

S  80.  The  right  to  rescind  a  purchase  of 
stock  for  false  and  fraudulent  statements  in- 
ducing it,  and  recover  back  the  money  paid 
therefor,  is  unaffected  by  a  subsequent  change 
Id  the  conditio  of  the  corporation  which  would 
make  them  true.— Charles  Lehman-Charley  v. 
Bartlett  (Sup.)  501. 

I  80.  Under  the  complaint  in  an  action 
against  a  corporation  and  directors  by  one  in- 
duced by  fraud  to  buy  utock,  held,  that  plain- 
tiff, being  Justified  in  rescinding,  was  entitled  to 
recover  from  the  corporation  the  money  i^ald, 
and  from  the  directors  any  damage  sustamed 
in  consequence  of  their  fraud,  but  not  to  be 
entitled  to  a  lien  on  real  property  bouglit  with 
proceeds  of  the  sale  of  stock  to  him  and  oth- 
ers.—Charies  Lehman-Charley  t.  Bartlett  (Sup.) 
601. 

S80.  A  corporation  to  which  money  was 
d  for  stock  and  directors  whose  false  rep- 
resentations induced  its  purchase  and  payment 
of  money  to  the  coriK)ration  can  be  joined  in 
one  action  to  rescind  the  purchase,  and  recover 
back  the  money  paid.— Charles  Lehman-Charley 
v.  Bartlett  (Sup.)  501. 


<0}  Tnuf  er  of  Sharu. 

Liability  for  fraud  la  sale  of  stock,  see  Fraud, 
513. 

V.  MEMBERS  AKD  STOCKBOIAERS. 

(O)  SnlBs  or  Defending  om  Behalf  of  Cor- 
porotloii> 

S  206.  A  stockholder  may  sae  to  enjoin 
wrongful  acts  of  directors  in  bis  own  name, 
without  making  demand  on  corporation  to  ne. 
—Lawrence  t.  Weber  (Sop.)  2Sd. 

(D)  lAmhlUtr  for  Oorponrt*  Debts  mm* 

S  225.  That  capital  stock  of  two  corporations 
Is  owned  by  a  third  does  not  render  the  latter 
liable  for  breach  by  one  of  audi  corporations  of 
a  contract.— New  York  Air  Brake  Co.  v.  Inter- 
national Steam  Pump  Go.  (Sup.)  683. 

VI.  OrXTCERS  AMD  AOEMTS. 

(B)  Asthontr  FaneUoms. 

S  298.  Minutes  of  proceedings  of  a  corpora- 
tion are  not  binding  on  one  seeking  to  enforce 
against  it  a  contract  claimed  to  have  be«a 
made  in  Its  behalf,  not  shown  thereon,  and  a 
corporation  could  not  vitiate  a  contract  by 
failing  to  have  It  noted. — Farjeon  t.  Indian 
Territory  Illamlnatlng  OU  Co.  (Sup.)  29& 

<C)  Risbta,  Dnfies,  aud  LlablUtlea  mm  tm 
Corporation  and  Its  Hevbora. 

S  S08.  The  increase  of  salaries  1^  director* 
of  .a  corporation  AeU  to  be  fraudulent,  and  that 
they  could  be  compelled  to  restore  the  money 
receivad  on  suit  of  a  stocUi<dder.— DsTids  v. 

Davids  (Sup.)  860. 

S  310.  Where  corporate  directors  have  declaim 
ed  dividends  not  earned.  In  violation  of  Stuck 
Corporation  Law  (Consol.  Laws,  c.  59)  {  2&  it 
is  no  defease  to  an  action  to  enforce  their  lia- 
bility therefor  that  tbey  did  not  know  the  true 
condition  of  the  concern;  they  being  required  to 
know  the  condition  from  the  corporate  boob!^,  re- 
quired by  section  32. — Wesp  v.  Muckle  (Sup.) 
976. 

S  320.  Under  allegations  of  the  complaint  in 
an  action  by  a  stockholder  against  a  corpora- 
tion and  its  officers  alleging  misc<Miduct  by  the 
latter,  plaintiff  k^d  entitled  to  compel  defend- 
ants to  account  for  the  profits  of  the  corporate 
business.- Lawrence  t.  Weber  (Sop.)  289. 

S  320.  Rule  stated  as  to  requisitea  of  com- 
plaint in  action  by  stockholders  to  recovvr 
from  directors  damages  for  illegal  acts  where- 
by the  assets  of  the  corporation  hsTc  been  tost 
— Kolb  T.  Mortimer  (Sup.)  54a 

S  320.  In  an  action  by  stockholders  of  two 
corporations  to  recover  from  directors  for  di-!*i- 
pation  of  corporate  assets,  certain  allegatifm* 
held  irrelevant,  and  subject  to  be  stricken  ont 
•on  motion.— Kolb  t.  Mortimer  (Sup.)  543. 

S  320.  In  an  action  by  stockholders  to  re- 
cover from  directors  damages  for  dissipatioo  r^t 
corporate  assets,  allegations  of  the  respective 
sums  which  plaintiffs  paid  for  their  stork  hH4 
irrelevant- Kolb  v.  Mortimer  (Sup.)  543. 
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on  UablUtr  Cor  Cor»«tate  D*bt«  «md 

Aata. 

§  336.  Fnnd  Id  the  OTercapitalUation  of  a 
wrporatfoD  held  not  sbown  by  the  evideQce. — 
jKae  T.  Fena  (Sup.)  287. 

I  335.  A  director  wlio  kaowlngly  issuei  or 
tanctionB  the  circulation  of  a  false  pTOopectuB 
WDtainiDK  untrue  statemeats  of  material  facts, 
he  natural  tendency  of  which  is  to  deceive  and 
Dislead  the  commvnity  and  indace  the  public 
o  puAhase  stock,  is  responsible  to  those  who 
kre  injured  thweby.-^Juu'les  Lehmao-Charley 
r.  Bartlett  (Snp.)  fiOL 

Vn.  OOBFORATE  PgWEBS  aub 

)f  banks,  see  Banks  and  Bankint,  H  116-181. 

(A>  Extent  and  EIx«to1s«  of  Powers  in 
General. 

I  383.  Any  agency  which  may  reasonably  be 
imployed  to  attain  the  purpose  which  impelled 
ho  organization  of  a  corporation  may  be  used 
ritbout  transcending  the  power  conferred  on  it 
-Boardman  v.  Hih^cocA  (Sup.)  1039. 

B)  Repreaentatlon  of  Corporation  br  Of- 
fleers  and  Agents. 

Admissibility  ot  representations  or  admissions 
in  criminal  proaecution,  see  Criminal  Law, 
410. 

)ank  officers  and  agents,  aee  Banks  and  Bank- 
ing. I  lie. 

I  .108.  The  act  of  an  ex-ofBcer  of  a  cor- 
>oration  in  O.  K.'ing  a  bill  against  a  corpora- 
ion  was  iDeffective.— McAveigh  v.  Pelham  Park 
t.  Co.  (Sup.)  102. 

S  398.  A  corporation  cannot  act  by  a  stock- 
lolder.  but  only  through  its  duly  authorised  of* 
ioers  and  agents.— McAveigh  y.  Pelham  Park 
t.  Co.  (Sop.)  102. 

8  308.  One  authorized  to  receive  money  be- 
onging  to  a  corporation  held  not  to  have  im- 
iliod  authority  to  admit  the  correctness  of  a 
tilt  aflrainst  it.— McAvetgh  t.  Pelham  Park  R. 
:o.  (Sup.)  102. 

I  422.  Representations  by  a  trust  company's 
tffirer  as  to  the  nature  of  the  lien  of  a  trust 
Qortgage  securing  bonds  held  to  be  within  the 
icope  of  his  agency  and  binding  on  the  com- 
>any.— Davldge  v.  Guardian  Trust  Go.  of  New 
Pork  (Snp.)  628. 

%  A3I2.  Where  two  persons  owning  the  ma- 
ority  of  stock  and  in  absolate  control  of  two 
■orporationa  contract  in  their  behalf,  and  the 
rorporatlona  share  in  the  benefits,  supposed  or 
■eal.  the  burden  is  on  such  corporations  to 
ihow,  in  an  action  on  the  contract,  that  it 
vas  neither  authorized  nor  rati&ed.— Farjeon  t. 
intlian  Territory  Illuminatng  Oil  Co.  (Sup.) 

(O  Pvopev*r  wad  OanrerMoes. 

>f  insnranca  compaiiiea,  see  Insurance,  |  36. 

(D)  Contnwta  rnmA  ladebtedneaa. 

Ljiability  for  fraud  In  sale  of  bonds,  see  Fraud, 
H  13.  23. 


Notice  to  officer  as  notice  to  bank  of  conditional 
title  of  corporation,  see  Banks  and  Banking, 

s  lie. 

I  469.  A  corporation  issning  bonds  secured  by 
a  mortgage  held  entitled  to  receive  bonds  in  ex- 
change for  bonds  secured  by  a  prior  mortnige, 
whether  the  latter  were  canceled  or  not— Twin 
State  Gas  &  Electric  Oo.  Knicteri>oAer  Trust 
CO.  (Sup.)  761. 

I  477.  Where  no  stockholder  objects  to  a 
corporate  mortgage  because  given  without  the 
statutDiT  asaent  of  stockholoers  to  Its  execu- 
tion, trustees  In  bankruptcy  of  the  coritoration 
cannot  attack  it  on  such  grounds— State  Bank 
ot  WiUiamson  t.  Elsh  (Snp.)  86S. 

<BI)  Torta. 

PorMniJor  dofsei  of  oorporaffoai  or  OMocfo- 

tiont. 

See  Carriers.  fS  165-166,  287-818;  408;  Street 
Railroads,  U  95-117. 

(T)  Cl-rll  Aotfoaa. 

By  or  againat  particular  classes  of  eorporationt 

or  oMociationt. 
See  Carriers.  H  76.  318,  408;  Street  Railroads, 

Sfi  112-117. 
Electric  companies,  see  Electricity,  {  19. 
Insurance  companies,  see  Insurance,  K  627-665. 

I  606.  On  breach  of  contracts  with  corpora- 
tions whose  capital  stock  is  owned  by  a  third, 
all  three  conwrations  cannot  be  Joined  in  a 
single  action  for  damages.— New  To»  Air  Brake 
Co.  V,  International  Steam  Pump  Co.  (Sup.) 
683. 

(G)  Climes  and  Criminal  Pvoaeontlona. 

Admlarions  by  officers  and  agents,  aee  Criminal 
Law.  I  4ia 

S  620.  Under  Pen.  Code,  H  242.  244.  and 
section  718,  subd.  8,  a  corporation  may  be 
convicted  of  criminal  libel— £eople  v.  Star  Co. 
(Sup.)  498.  ^ 

XI.  mSBOIiUTIOK  AMD  FOBFEZTUBE 
OF  FBANOHIIE. 

9  621.  A  receiver  will  be  appointed  for  a 
corporation  under  circumstances  stated.— Tail- 
ing r.  £lbs  (Sup.)  603. 

Zn.  FOBBIOV  OO&PORAXZOMS. 

Proceedings  against  foreign  coipornUoa  creat- 
ing monopoly,  see  Honojralies,  |  24. 

{  642.  Contracts  of  a  foreign  corporation 
held  not  made  in  the  state,  within  General  Cor^ 
IK>ratioQ  Law  (Consol.  Iaws.  c.  23)  S  16.  rela- 
tive to  right  of  the  corporation  to  sue  in  the 
state.— L.  C.  Page  Go.  t.  Sherwood  (Sup.)  837. 

§  642.  Evidence  held  not  to  show  a  foreign 
corporation  was  doing  business  in  the  state, 
within  General  Corporation  Ijaw  (Consol.  Iaws, 
c.  23)  X  15,  as  to  its  right  to  sue  in  the  state. — 
L.  C.  Page  Co.  v.  Sherwood  (Sup.)  837. 

S  651.  Under  Code  Civ.  Proc.  |  lO.'W,  and 
Laws  1809,  p.  1514,  c.  000,  |  3.  now  Consol. 
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Laws,  a  20.  I  342,  held,  that  it  does  not  follow 
that  the  only  relief  to  which  the  people  may 
become  entitled  in  an  action  under  Code  Civ. 
Proa  {  1948,  against  a  foreign  corporation  is 
aa  iojanction.— Peo^e  t.  American  Ice  Co. 
(Snp.)  4L 

I  667.  General  Corporation  Law  (Laws  1800, 
D.  10G3,  c.  663,  aa  ataended  by  Laws  1901,  pp. 
267,  1826,  cc.  96,  538.  and  Laws  1904,  p.  12S0. 
C;  480)  S  16,  avoiding  a  cootiact  for  Uie  sale 
of  goods  by  a  foreign  corporation  which  bas  not 
procured  a  certificate  permitting  it  to  do  busi- 
ness in  the  state,  cannot  be  defeated  by  the  con- 
tention ttiat  it  is  unjust  to  allow  the  buyer  to 
escape  payment  for  goods  that  he  hw  recelTed 
and  retained.— Meyers  v.  Spangenberg  ft  Mc- 
Lean Co.  (Sap.)  174. 

f  667.  Beceivers  of  a  foreign  corporation 
Aeld  not  authorized  to  recover  for  goods  sold 
on  an  implied  contract,  where  the  goods  were 
delivered  under  a  contract  which- was  void  un- 
der the  proTiaiona  of  General  Corporation  Law 
(Laws  1890,  p.  1063,  c.  563,  as  amended  hy 
Laws  1901,  pp.  267,  1320.  cc  06,  538,  and 
Laws  1904,  p.  1250,  c.  490)  S  15.— Meyers  T. 
Spangenberg  ft  McLean  Oo.  (Sup.)  174. 

i  657.  Under  General  Corporation  Law 
(Laws  1890,  p.  1003.  c.  563,  as  amended  by 
Laws  1901,  pp.  267. 1326,  cc.  96,  688,  and  Laws 
1004.  p.  12S0.  c  490)  {  16.  making  void  all  cod- 
trncts  of  a  foreign  corporation  anless  a  certif- 
icate is  obtained  from  the  Secretary  of  State, 
contracts  entered  into  by  receivers  of  the  cor- 
poration are  valid,  thongh  the  corporation  did 
not  comply  with  the  secUon.— Meyers  T.  Span- 
genberg &  McLean  Go.  (Snp.)  174. 

S  657.  Contracts  of  a  foreign  corporation 
held  not  made  in  the  state,  within  General  Cor- 
poration Law  (Consol.  Laws,  c.  23)  f  15,  rela- 
tive to  right  of  the  corporation  to  sue  in  the 
Btate.— L.  C.  Page  Co.  v.  Sherwood  (Sup.)  837. 

I  673.  On  an  jsaue  as  to  the  validity  of  a 
contract  for  the  sale  of  goods,  made  with  a 
foreign  corporation  which  had  not  complied 
with  General  Corporation  Law  (Laws  185)0.  p. 
1003,  c.  5G3.  as  amended  by  Laws  1901,  pp.  207, 
1326.  cc.  96,  538.  and  Laws  1904,  p.  1250,  c. 
490)  I  15i  evidence  held  to  show  that  the  con- 
tract was  made  with  the  corporation,  and  not 
with  its  receivem,  though  the  goods  were  deliv- 
ered by  them.— Meyers  v.  Spangenberg  ft  Mc- 
Lean Co.  (Sup.)  174. 

CORRECTION. 

Of  assessment  of  taxes,  see  Taxation,  §  403. 
Of  record  on  appeal,  see  Appeal,  88  6^  667. 

CORROBORATION. 

Of  testimony  of  accomplices  in  criminal  prose- 
cution, see  Criminal  Law,  {  611. 

CORRUPTION. 

Id  general,  see  Bribery;  Fraud. 


CO-SERVANTS. 

See  Mastek  and  Semnt,  H  106-201. 

COSTS. 

I  102.  In  an  action  to  determine  a  claim  v 
realty  under  a  testamentary  tmst,  costs  award- 
ed to  succeeafol  parties  should  not  have  be«a 
recovered  out  of  the  proper^.— Ranwick  t. 
Weeden  (Snp.)  682. 

nr.  sEonucTT  fob  fa»eht. 

I  109.  In  an  action  by  a  trustee  in  bank- 
ruptcy to  set  aside  conveyances  of  a  baDkni;'- 
deienoant  held  entitled  to  require  security  f^r 
costs  from  plaintltT,  under  Code  Civ.  Pror.  i 
826a-KienA  v.  Dabroff  (Sup.)  121. 

(  100.  A  motion  addressed  to  the  court's  Att- 
ention as  provided  by  Code  Civ.  Proc.  |  3271. 
to  compel  an  assignee  for  creditors  to  give  se- 
curity for  costs,  held  improperly  denied. — Gn- 
ham  V.  Aecbenbach  (Sop.)  882. 

TAXATION. 

I  199.  The  matter  of  allovrancea  was  wholly 
within  the  trial  court's  discretion  when  it  ente^ 
ed  the  final  judgment  in  mortgage  foredosaR 
proceedings,  and  it  could  then  allow  costs,  etc. 
though  they  were  not  included  in  the  interlocu- 
tory jndpnent^W^and  t.  Paife  Terr«c«  Ca 
(Sup.)  ]^ 

VH.  ONAPPEAI,  OB  EBBOB,  AXD 
OK  WEW  TBIAL  OB  MOTIOH 
TBEBEFOB. 

i  233.  Under  Municipal  Court  Act  (Lam 
1902,  p.  1590,  c  680)  S  345,  subd.  3.  vhen 
both  parties  appeal  and  the  judgment  is  affina- 
ed.  costs  will  be  awarded  to  each,  with-  a  pis' 
vision  for  an  offiMt-^Cocbmn  t.  Whitney  (SapJ 
724. 

i  238.  Modification  of  judgment  od  tpt^ii 
will  be  without  costs,  where  the  auie  r^liei 
could  have  been  had  below  on  motion,  and  so 
tion  was  not  made.— Abramaon  t.  Biimb«:i 
(Sup.)  746. 


-Vm.  FATBCEHT  AND  BEMEDIS8 

FOB  OOIXBCnOR. 

Presentation  in  lower  court  of  grounds  of  re 
view,  see  Appeal,  $  173. 

CO-TENANCY. 

See  Tenancy  In  C«nmon. 

COUNCIL 

See  Municipal  CoxiMratlona,  1  8Ql 

COUNSEL 

See  Attwney  and  Clirat. 


Topics,  dlvlBlima,  ft  seedon  (|)  NUHBBRB  In  this  Indnt,  ft  Dee.  ft  Aoar.  Digs,  ft  Reportar  Istexsi  mgm 


Digitized  by 


Google 


nVDBX-DIOEJBT. 


1179 


COUNTIES. 

See  Municipal  Corporatioiif ;  Schods  and  Sdio^ 
DiBtricts,  I  144. 
iJoout;  in  which  to  aue,  see  Venue. 

n,  OOTERNMENT  AlfD  OFFICEBI. 
(D)  omoers  mmA  Aareat*. 

Joardi  of  healUi  and  health  officers,  see  Health, 

S3. 

m.  FBOPEBTT,  OOlCTRAOTl.  AHD 
TJABTT.TTIEg. 

&)  PsfeUo  B«Udliiss  w«  Otker  Prttvertr* 

:oQitTiiction  and  maintenance  of  bridges*  aee 
Biidsea,  H  8.  10. 

COUNTY  COURTS. 

adtdal  bodiei»  see  Oonrts,  ||  183-190. 

COURSES  AND  DISTANCES. 

ee  Boundaries. 

COURTS. 

ee  Judgment. 

ffMt  in  state  courts  of  jodgmentg  of  conrts 
of  other  states,  see  Judgment,  §  818. 
quity  jorisdiction.  see  Equity,  ||  24,  65. 
irisdictioQ  of  natnxalisation  proceedings,  see 

Aliens.  S  67. 

rovince  of  court  and  iury,  see  Criminal  Lew, 

18  741,  762 ;  Trial,  |j  13&-177. 

rial  by  court  without  jury,  see  Trial,  S  370. 

HATUBB,  EZTBNTt  AHD  BXEBOISB 

OF  jvauDionov  nr  oehebaz.. 

aiver  of  objection  to  pleading  as  to  Jurisdic- 
tional facta,  aee  Pleading.  {  406. 
ant  of  jarisdictiOD  ground  for  habeas  corpua, 
lee  Habeas  Corpus,  S  27. 

(  23.  Conaent  of  partiea  will  not  confer  Ju- 
fliction  where  the  statute  or  Constitution  haH 
tualiy  denied  it— People  v.  Bailey  (Sup.)  6ia 

[X.  E8TABIJSHBCENT,  OBOAMIZA- 
TZOir,  AMD  PBOOEDITBE  IN 
OENBBAI.. 

,  itvlm     of    Declsloa,  AdJvdIcaMoas, 
Opinions,  and  Records. 

stfl  on  appeal,  nee  Coata,  {  233. 

c-i.-'ion  of  appellate  court  as  law  of  the  case 

a  lower  court,  see  Appeal,  |  1195. 

07.  Decisiona  of  the  Supreme  Court  of  the 
ited  States  are  not  controlling  in  actions  in 

Htate  courts  as  to  matters  relating  to  the  gen- 
J  administration  of  jastice  in  the  state  or  the 
ver  and  proceedings  of  its  courts,  but  only 
I'Xi  federal  questions  are  InTolved.— Piatt  t. 
□  sail  (Hop.)  083. 


IT.  OOmtTS  OF  UmTED  OB  IXFB- 
BIOB  JUBISDIOTION. 

Costs  on  appeal,  aee  Costa,  |  233. 
Waiver  of  objection  to  pleading  as  to  jurisdic- 
tional facts,  aee  Pleading,  |  406. 

S  183.  Under  Code  CiT.  Proc.  |  340,  a  Coun- 
ty Court  has  original  jurisdictiou  of  an  action 
to  foreclose  a  real  estate  contract  within  the 
county.— Andrews  v.  Horton  (Sop.)  431. 

i  183.  A  County  Court  having  jurisdiction 
of  so  much  of  a  vendee's  cause  of  action  against 
the  vendor  as  demanded  a  mtmey  judgment, 
it  also  had  jorisdiction  of  a  connterclum  to 
foreclose  the  sale  contract  or  of  any  claim 

E leaded  as  a  defense  on  which  the  vendee  could 
ave  recovered  in  the  Supreme  Court  under 
Code  CUt.  Proc.  |  84a— Andrews  t.  Horton 
(Sup.)  481. 

I  183.  Under  Const,  art.  6,  8  14.  and  Code 
Civ.  Proc.  I  S40,  the  County  Court  baa  no  Ju- 
risdiction of  an  original  action  brought  therein, 
unless  defendant  is  a  resident  (rf  tlu  county.— 
People  V.  Bailey  (Sup-T  618. 

I  189.  Under  a  general  denial  to  an  oral 
complaint  in  Municipal  Court  for  storage  of  an 
automobile,  defendant  may  not  prove  the  Ions 
of  a  spare  tire  while  the  car  was  in  storage. — 
Empire  State  Qarage  v.  Carroll  (Sup.)  41. 

I  180.  A  personal  service  by  delivery  of  a 
copy  of  an  alias  anmrnons  wlUiont  a  cony  of 
the  original  summons  held  sufficient  service  of 
process  in  an  action  in  the  Municipal  Gonrt. — 
Godfrey  v.  Brrett  (Sop.)  57. 

I  180.  After  the  last  day  on  which  sen'Ice 
of  the  original  summons  may  be  had,  the  value 
of  the  original  summons  held  only  to  prove  that 
the  alias  was  issued  within  the  required  time. — 
Godfrey  v.  Errett  (Sup.)  67. 

§  ISO.  Under  Municipal  Court  Act  (Laws 
1902,  p.  1S38.  c.  580)  S  149,  an  oral  complaint 
held  defective  on  its  face,  requiring  the  court 
to  grant  a  motion  to  dismiss,  treated  as  a  de- 
murrer.—Samnelson  T.  Mayer  (Sup.)  76. 

8  180.  The  Municipal  Court  has  no  power 
under  the  Municipal  Court  act  (T^ws  1002.  p. 
I4S6,  c.  580)  to  set  aside  its  judgment  for  lack 
of  jurisdiction  because  of  the  nonservice  of 
summons  on  defendant.-^evlew  ft  Record  Co. 
V.  Gilbreth  (Sap.)  lOa 

I  180.  A  defendant  In  Municipal  Court  may 
waive  a  jurisdictional  defect  due  to  nonservice 
of  process,  and  the  court  may  set  aside  the  de- 
fault judgment  and  set  a  day  for  trial.— Review 
&.  Record  Co.  v.  Gilbreth  (Sup.)  100. 

8  180.  A  defendant  in  Municipal  Court  held 
not  barred  from  appealing  from  the  judgment.— 
Review  &  Record  Co.  v.  Gilbreth  (Sup.)  100. 

I  189.  In  view  of  MuniclDal  Court  Act  (Laws 
1902,  p.  1562,  c.  580)  8  2.53,  the  court  in  sum- 
mary proceedings,  where  the  iitsuea  are  confused 
and  submitted  upon  the  pleadings  and  no  evi- 
dence is  offered,  may  properly  dismiss  the  pro- 
ceedings without  prejudice  to  a  new  proceeding. 
—Cochran  v.  Whitney  (Sup.)  724. 

8  189.  Defendants  in  an  action  for  conversion 
hfid  within  Municipal  Conn  Act  (Laws  IIM^.  p. 
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1508,  c.  68(n  I  58,  subd.  8,  as  emeDded  hy  Laws 
1903.  p.  3^.  c  156,  {  1.  providing  for  grantios 
order  of  arresb— Abzamson  t.  Bnmbetg  (Sup.) 
746. 

S  ISd.  Under  Municipal  Coart  Act  (Laws 
1902,  p.  1503,  c.  580)  j  256,  the  court  opening 
a  default,  may  require  defendant  to  deposit  in 
court  the  amount  of  the  judgment.— Clement  T. 
White's  Elxprera  Go.  (Sup.)  752. 

I  189;  Where  plaintifTs  coniud  did  not  show 
by  affidavit,  as  required  by  tlie  court  rales,  that 
he  was  engaged  in  another  trial  In  the  Supreme 
Court  when  his  case  was  called  in  the  City 
Court,  be  could  not  have  judgment  of  dismissal 
in  the  CSty  Court  for  his  nonappearance  set 
aside  as  a  matter  of  right— Anthony  v.  United 
Machine  &  Supply  Co.  (Sup.)  823. 

S  188.  Under  Code  Oiv.  Pioc  »  827,  8100, 
the  City  Court  of  New  York  City  has  no  power 
to  make  a  reference  to  take  the  examination  of 
a  party  before  triaL— Voicly  t.  Aiello  (Sup.)  913. 

I  190.  A  MuiicipaLCourt  order,  dismissing 
plaintifE's  complaint  for  want  of  Jnnsdiction,  is 
not  appealable.— Grand  Union  Co.  v.  Bayer 
(Sup.)  50. 

{  100.  The  denial  of  a  motion  to  dismiss  the 
complaint  In  Municipal  Court,  on  the  ground 
that  It  does  not  state  facts  constituting  a  cause 
of  action,  held  not  to  be  dlsrenxded  on  appeal 
from  the  judgment  for  plaintfif. — Samoelson  t. 
Hayer  (Sup.)  76. 

I  190.  A  defendant  in  Mnniclpal  Court, 
waiving  the  jurisdictional  defect  due  to  want  of 
service  of  summons,  held  not  entitled  to  appeal 
from  the  default  judgment  because  of  lack  of 
jurisdiction.— Reviaw  &  Record  Co.  y.  OUbreth 
(Sup.)  100. 

5  190.  On  appeal  from  a  default  Judgment  in 
Mnnlcipal  Court,  the  afSdavits  on  motion  in  the 
Municipal  Court  to  vacate  the  judgment  should 
be  considered  on  appeal  <Hily  after  reasonable 
opportunity  has  been  given  respondent  to  meet 
the  appeal.— Review  &  Record  Co.  T.  CHlbredi 
(Sup.)  100. 

i  190.  Where  the  stenographer'a  minutes 
were  lost,  and  the  affidavits  showed  a  conflict  of 
evidence,  the  court,  on  appeal  under  Municipal 
Court  Act  (Laws  1902.  p.  1581.  c.  680)  ft  319, 
will  order  a  new  tnar,^E!it*ch  t.  Halbadi 
(Sup.)  740. 

6  190.  The  Appellate  Term  held  to  have  pow- 
er to  modify  judgment  on  appeal,  though  motion 
therefor  was  not  made  in  the  Municipal  Court — 
AbramsoQ  v.  Brimberg  (iSop.)  746. 

I  190.  An  order  of  the  CSty  Court  denying 
a  motion  for  reamiment  Is  not  9ppealahle  to  the 
Appellate  Term  Ok  Supreme  Court. — Romeas 
T.  Boettger  (Sup.)  764. 

V.  GOUBTB  OF  PROBATE  JUBISDIO- 
TIOK. 

Collection  and  administration  of  estate  of  de- 
cedent, see  Executors  and  Administrators,  Sfi 
80.  87. 

Sale  of  property  of  decedent,  see  Bxecutors  and 
AdminiBtrators.  §  334. 


VI.  OOUBTS  OF  AFPBIXATB  JVBD* 

DICTION. 

Dedsiona  reviewable,  see  Appeal,  |  129; 

Vm.  OOKOUBREICT  AXD  COKFUGT* 
no  JURIBDIOTION,  AMD 
COBOTT. 

(A)  Cowrte  of  tease  Stat«,  mmM,  TrawsCer 
of  Cauea. 

Change  of  Tsnne,  lee  Yenns,  |  02. 

COVENANT.  ACTION  OF. 

Covenants  on  wlileb  the  action  may  be  mai£ 
tained,  see  Covenants. 

COVENANTS. 

In  lease  as  to  renewal,  see  Landlord  and  Tea- 
ant,  I  83. 

In  lease  as  to  repairs,  see  Landlord  and  Tmaot, 
fi  152. 

In  lease,  coustractlon  and  operation  in  geaerj^ 
see  Landlord  and  Tenant,  {  44. 

m.  PEBFOBMAHOE  OB  BBEACB. 
Oovemmts  in  teases,  see  tandlord  and  Tenast 

1 16a 

I  96.  Under  Revised  New  York  City  Chtt- 
ter  (Laws  1901.  p.  212,  c.  466)  I  475,  aa  amend- 
ed br  Laws  191^  p.  1136,  c  382,  |  1.  a  cbar.-« 
for  installing  a  water  meter  htid  to  be  a 
on  the  property  within  the  meaning  of  a  cv~>^e- 
nant  against  incambrances  from  the  date  « 
which  tne  meter  was  Installed.— Cnba  t.  Drui- 
kin  (Sup.)  381. 

nr.  ACTIONS  FOR  BREACH. 

I  111.  Where  a  grantee  has  a  cause  of  ac 
tion  for  breach  of  a  covenant  against  inouni' 
brances  and  then  conveys  subject  to  the  incun: 
brauce,  the  cause  of  action  remains  in  the  tir-^ 
grantee  and  does  not  innre  to  the  benefit  of  th- 
second  grantee.— Shalet  v.  Stoloff  (Sup.)  34-j 

I  121.  An  order  in  sommary  proceedings  t 
otist  a  tenant  Md  not  eonelnsive  erkleiice  »: 
the  e^tence  of  an  incumbrance  within  a  cot- 
nant  against  incumbrances. — Shalet  v.  Stolol 
(Sup.)  §45. 

I  122.  In  an  action  for  breach  of  coTenr.a 
against  incumbrances,  evidence  MM  insnflSoi^n 
to  show  that  an  occupant  of  the  preosifte^  h>- 
any  rig^ta  under  a  lease  so  aa  to  make 
tease  an  tneumtwaBce.— Shalet  r.  StcdoflF  ciai'. 
345. 

COVERTURE. 

See  Hnsband  and  Wife. 

CREDIBILITY. 

Of  witnew,  see  Wltnessea.  H  363-401. 

CREDITORS. 

See  Attachment;  Bankruptcy;  Compronaise a» 
Settlement:  Execution :  Fraudulent  Convey 
ances:  Novation;  Payment:  Release. 
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■eat  on  default  or  delajr  la  paymoit  of  ob- 
JLtion,  see  Interest. 

ccedent,  see  Executors  and  AdminlstratoiB, 
20G.  221. 

ntestate,  see  Descent  and  DistritiatloD,  i 

». 

estator.  tee  Wills,  |  827. 

tedies    agalnat  gnaranton,  lee  Qoaranty, 

CREDITORS'  SUIT. 

ceedinga  snpplementary  to  execution,  see  Ex- 
!utioii.  t  830. 

aediea  In  eases  of  fraudulent  transfers,  see 
tandulent  Converances,  |  241. 

CRIMES. 

)  Criminal  Law. 

CRIMINAL  UW. 

rest  of  accused,  see  Arrest,  S  68. 
mpetency  and  challenge  to  jurors,  see  Jury, 
;§  97,  136. 

abeas  corpus  to  review  proceedings,  see  Ha- 
Deas  Corpus. 

allcious  prosecntioDi  see  Malicious  Prosecu- 
tion. 

ewards  tor  airest  of  accused!,  see  Rewards,  H 
&,  11. 

OJTentM  by  particular  ela««et  of  varamu. 
ice  Cotporations,  |  529. 

Partiaitlar  ojfenMt. 

ee  ConsidntcT,  H  48;  Gaming,  |  98;  Se- 
duction, I  86. 

tribery,  see  Bribery.  • 

>runlEenDe88,  see  Drunkards,  S  11. 

soliciting  Insnrance  without  certificate  of  au- 
thority, see  Insurance,  I  SO. 

Holations  of  anti-trust  laws,  see  Monopolies, 
5  31. 

I.  HATURE  AND  EXEBCENTB  OF 
CRIME  AND  DEFENSES 
IN  OENERAI.. 

S  24.  While  criminal  intent  will  be  presumed 
Itoto  the  commission  of  an  unlawful  act,  where 
a  specific  intent  Is  necessary  to  a  crime,  the  in- 
tent must  be  proTed.~People  t.  Kathan  (Sap.) 
1096. 

nr.  nrBiBDionoir. 

Want  of  jorisdiction  as  ground  for  writ  of  ha- 
beas cMpus,  see  Habeas  Corpus,  |  27. 

YL  UmTATlON  OF  PBOSEOUTIONS. 

{  150.  Under  the  anti-monopoly  act  (Consol. 
LawB,  c.  20,  Sfi  340-346),  one  doing  any  act 
in  furtherance  of  a  scheme  to  create  a  monopo- 
ly within  two*year8  prior  to  the  findinz  of  the 
indictment  held  properly  convicted,  though  a 
trosecntion  for  entering  into  the  arrangement 
to  create  a  monopoly  was  barred  by  liuiitntions. 
—People  V.  American  Ice  Co.  (Sup.)  443. 


▼m.  PBEUmNABT  OOMEFXJklNT.  AF- 
FIDAVIT, WABBANT,  EXAMI- 
NATION. COMMITMraiT,  AND 
■UBOiAKT  TBXAIu 

J  28a  In  view  of  Iawb  1907,  p.  263.  c.  185. 
pffectiTe  April  22,  1907,  Pen.  Code,  {  528,  subd. 
2,  end  Code  Civ.  Proc.  i  549,  as  amended  by 
Laws  1886,  p.  900,  c  672,  one  arraigned  for  lar- 
ceny held  properly  committed  to  custody  to 
await  the  action  ta  the  grand  jury.— People  t. 
Flynn  (Sup.)  511. 

§  259.  The  commitment  not  to  show  re- 
lator was  conricted  of  disorderly  conduct  tend- 
ing  to  a  breach  of  the  peace,  as  defined  by  Con- 
solidation Act  (Laws  lSS2,  c.  410),  fi  1458,  so  as 
to,  authorize  commitment  by  a  maguttate  under 
Greater  New  York  Charter  (Laws  1901,  e.  466), 
i  69&— People  v.  Superintendent  of  Harts  la- 
Umd  Beformatory  (Sup.)  921. 

Z.  EVIDENCE. 

Competency  of  witnesses  in  general,  tea  Wl^ 

nesses.  9f  60,  202. 
Credibility,  impeachment,  contradiction,  and  cor- 
roboration of  witnesses,  see  Witnesses,  S8  863- 
401. 

In  particiUar  orUninal  prowoutiont. 
See  Gaming,  |  96;  M<mopolies,  I  SI. 

(A)  Judicial    Notts*,    Preaamptloas,  mmiL 

Biird«ik  of  Proof. 

I  308.  The  presumption  of  innocence  contin- 
ues with  accused  throughout  the  trial,  until  tlie 
jury  is  satisfied  beyond  a  reasonable  doubt  of 
his  guilt— People  T.  American  lee  Go.  (Sup.) 
443. 

(B)  FMta  Im  Imho  ud  Rotevant  to  laavea* 

Md  Roa  Oeata*. 

I  347.  Where  the  guilt  of  accused  depends 
on  the  Intent  with  which  an  act  is  done,  col- 
lateral facts  in  which  he  bore  a  principal  part 
may  be  shown  to  establish  a  guilty  Intent. — 
People     American  Ice  Go.  (Bop.)  4&, 

(F)  AdmlM»loM«,  Deelarattoast  ud  Heav- 

{  410.  The  jury  In  determining  whether  a 
corporation  violated  the  anti-monopoly  act  (Con- 
sol.  Laws,  c.  20,  §{  340-346)  by  procuring  the 
biifliness  of  competitors  held  required  to  con- 
sider certain  facts. — People  v.  American  Ice  Co. 
(Sup.)  443. 

I  417.  In  a  prosecution  for  offering  a  bribe 
to  a  prospective  witness  in  a  case  which  accus- 
ed defended,  held  error  to  admit  evidence  of  con- 
versations between  others  in  accused's  absence 
which  tended  to  lead  the  jury  to  i>elieve  that  ac- 
cused was  one  of  a  band  oi^nized  to  commit  a 
crime.— People  v.  Kathan  (Sop.)  1096. 

(J)  ToatlBfvnr  of  AeoompUeos  mad  Oodo- 
fcadaata. 

f  607.  One  held  accused's  accomplice  of  the 
crime  of  bribing  a  witness  if  the  crime  was  com- 
mitted, 80  that  accused  could  not  be  convicted 
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upon  the  accomplice's  nncomborated  tettimony. 
—People  T.  Kathan  (Sup.)  1006. 

§  511.  In  a  prosecution  for  offering  a  bribe  to 
a  proBpectlve  witness,  evidence  held  to  show  no 
evidence  corroborating  an  accomplice's  testimony 
that  accused  gave  bun  the  money  to  give  the 
witneaa  for  the  purpose  of  Influencing  hla  testi- 
mony^Feople  t.  Kathan  (8ui>.)  10B6. 

(K)  Oonfeaalona. 

Bight  ot  person  procuring  confession  contribut' 
ing  to  conviction  to  share  in  reward,  see  Re- 
wards, 1 8. 

(M)  Welvht  aad  SaScIciier* 

Crediblti^,  impeachment,  corroboration,  and 
contradiction  of  witnesses,  see  Witnesses,  8S 
S63-101. 

In  prosecuticMi  for  gaming,  see  Gaming,  |  98. 

§  501.  Unless  the  jnry  are  convinced  of  the 
guilt  of  accused  beyond  a  reasonable  doubt,  they 
must  return  a  vezalct  of  not  guilty. — People  v. 
American  Ice  Oo.  (Sup.)  443. 

I  S61.  Evidence  of  good  character  is  a  epedes 
of  circomstantial  evidence  to  be  considered  the 
same  as  all  other  evidence,  together  with  all  the 
facts  in  the  case ;  and.  while  it  alone  may  cause 
a  reasonable  doubt,  it  does  not  necessarily  do 
so.— People  T.  Fisher  (Sup.)  6G8k 

Xn.  TRIAL. 

See  Conspiracy,  S  48. 

Competency  of  and  challenge  to  Jurota,  see 
Jury,  8}  97,  136. 

<F)  PiWTinee  of  Conrt  m,mA  Jvrr  tm  Obm- 
enl. 

See  Conspiracy,  8  48. 

L741.  Whether  there  is  any  evidence  cor^ 
rating  an  accomplice's  testimony,  so  as  to 
base  a  conation  thereon,  is  a  question  for  the 
court.— Peoide  v.  Kathan  (Sup.)  1096. 

S  7^  A  conviction  will  be  reversed  for  the 
Indication  t>y  a  Judge  of  his  opinion  in  changing 
only  where  evidence  of  bias  is  marked,  and 
where,  in  the  interest  of  justice,  accused  should 
be  given  another  chance  to  prove  bis  innocence. 
—People  T.  Fisher  (Sup.)  eSO. 

of  iBatraetlona. 

See  Conspiracy,  S  48. 

I  780.  In  an  action  on  a  liquor  tax  bond,  the 
refusal  to  give  charge  as  to  purchase  of  liquor 
by  witnesses  erroneoos.— Clement  v.  Strat- 
ton  (Sup.)'  624. 

(H)  Rcaneata  fw  KBatrnotiona. 

I  A  requested  charge  held  properly  re- 
fused because  substantially  embraced  in  one 
given.— People  v.  Fisher  (Sup.)  639. 

1  829.  Refusal  to  \ive  a  requested  charge 
held  not  error  where  the  Instruction  Is  included 
in  the  charge  as  given.— People  v.  Fisher  (Bnp.) 
659. 


XV.  AVPBAX.  AND  EBKOB.  An 
CEBTIOKABI. 

(A)  P«na  of  Bvasedy.  JwrlaAIotlM,  urn* 
BivU  of  Rwlew. 

S  1026.  The  payment  of  a  fine  fmpoaed  en  i 
defendant,  erroneously  convicted  of  offering  the- 
ater tickets  for  sale  without  a  Ueem^  did  ni» 
preclude  him  from  appealing  therefrom.— Pe<^^ 
V.  Marks  ((3en.  Seas.)  llOa 

<B)  Pr«««itt«tleB  And  BeaervRtloB  Im  ti»w 
er  Court  of  QrouBda  of  Reviow. 

S  1080.  Under  Code  Gr.  Proc.  |  5ST,  tli« 
Appellate  Division  may  review  enora  ptejo- 
dicing  an  accused's  rinta,  thouA  no  ol^ectit-E 
was  taken  below.— People  v.  Kathan  (Sup) 

1096. 

I  104a  Under  Ode  Or.  Proc  S  G27,  the  Ap- 
pellate Division  may  review  errors  preiudiciiu 
an  aocnaed's  rights,  though  no  exception  was 
takai  below.— Pec^le  v.  Kathan  ^up.)  1006. 

f  1059.  Exception  to  denial  of  accused's  mo- 
tion at  the  end  of  the  case  to  dismiss  the  iodicr- 
ment  held  sufficient  to  save  for  review  anythiDf 
occurring  at  trial  tending  to  prejudice  mcenatd's 
rights,  though  no  specific  objection  or  exception 
was  taken.— People  v.  Kathan  (Sup^  100& 

<0)  BATlevr. 

I  1169.  In  a  prosecution  for  offering  a  bribe 
to  a  prospective  witness  in  a  case  which  accus- 
ed defended,  error  in  admitting  evidence  of  coa- 
versations  between  others  in  accnsed'a  abeen-^^ 
Aeld  prejudicial.- People  v.  Kathan  (Sop.)  lOlK 

I  1170.  Eirror,  if  any.  In  excluding  evldeocf. 
held  cured  by  subsequent  testimony  of  the  wit- 
ness.—People  T.  Fisher  (Sap.)  659. 

I  1172.  Error  In  a  charge  wbidi  was  too  ft- 
vorabl^  to  accused  is  not  reverriUe.— People  v. 
Star  Co.  (Sup.)  498. 

S  1173.  Refusal  to  give  a  requested  cbarp 
held  not  error  in  view  of  other  chaigea  ctven.— 
People  v.  Fisher  (Sup.)  659. 

(H)  Detenstaatloii    and    DIapMltlOH  of 
CavBo. 

g  1187.  Under  Ctode  Cr.  Proc  |  764.  wberp 
there  is  nothing  In  the  return  on  ai^peal  {r«a 
the  conviction  to  warrant  a  convicuon  of  di<- 
fendant  for  any  offense  charged,  he  is  entitled 
to  be  discharged.- People  v.  Brown  (Co,  iX} 
85a 

CROPS. 

See  Agriculture. 

CUMULATIVE  REMEDIES. 

See  SSection  of  Remedies. 

CURATIVE  ACTS. 

Constitutitmalitari  see  OonstitntlMial  Law,  I 

193. 

RetEoactiTe  <q>ecation,  see  Statutes,  |  268l 


CURTESY. 


See  Dower. 
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CUSTODY. 

M  Of  transiK 

DAIRIES. 


>t  goods  In  eoam  of  tnuuimitatlon,  we  Car- 
rim,  f  T6. 


tegulatiOD  and  tospection  of  dairy  prodnetB, 
•ee  Food. 

DAMAGES. 

Lxsessment  of  damages  as  conditioo  precedent 
to  liaUlitT  on  injanction  bond,  see  Injunc- 
tion, I  244. 

lompensatioa  for  property  taken  for  pnbtic  use, 

see  Eminent  Domain,  H  71-149. 
teductiott  of  money  paid  for  damages,  in  ascer- 

tainins  frandiise  tax,  see  Taxation,  1  376. 
Leleeae  of  claim  for  damages,  see  Release. 

Damaee$  for  particular  injuries 
«e  Fraud,  |  S8. 

Djuries  from  negligence  w  malpractice  by  phy- 
sician or  Borgeon,  see  Physiciaiia  and  Bar> 
lareons,  I  18. 

Djuries  from  negligent  or  wrongful  use  of 
street,  see  Municipal  Corporations,  S  706. 

loss  of  or  injury  to  tov,  see  Towage,  i  IS. 

'a  king  or  detention  of  personal  property,  see 
I'rover  and  Conversion,  |  tKK 

tecovery  in  particular  aotiont  or  proeeodkigg, 
e«  TroT«r  and  C<»iversion,  }  50. 

n.  HOMIMAI.  DAMAOBB. 

omponsation  for  property  taken  for  pnbllc  nae, 
see  Eminent  Domain.  {  149^ 

xn.  oROUims  axd  subjects  of 

OOMPBNSATORT  DAMAOES. 

1.)   Olreet    or    Remote.    Contingent,  or 
proaveetlire,  Coiue«nemeea  or  Lossea. 

$  45.  Xn  an  action  for  breach  of  contract, 
laintiflE  may  recover  the  expenses  incurred  in 
reparing  to  avail  himself  of  nis  contxacL— Bfay 
.  Breaidg  (Sup.)  98. 

7%   lotOMStt  (Joata,  aaC  SlJVewM«  vi  lAtU 
SKtlon* 

C  68.  Interest  is  not  allowable  on  nnliqui- 
ated  damages  for  breach  of  contract,  not  aa- 
■  rtainable  by  computation  or  otherwise  by  the 
irty  guilty  of  the  breach,— Anthony  T.  Moore 
^fo^rtSo.  (Sap.)  402. 

rV.  UQVIDATED  DAMAOES  AMD 
PEEAXTIBS. 

Imitation  of  amoont  of  carrier's  UaUllty,  see 
^^r^^eoce,  see  Kvidenee,  |  441. 

VI.  MEASURE  OF  DAMAOES. 

r>DipeDBatiou  for  appropriation  under  POwer  of 
pminent  domain,  see  Eminent  Domain,  H  122- 
1 49 

or  fraud,  see  Fraud,  f  ISO. 

ar  wrongful  conrersion,  see  Trorer  and  Con- 

version,  |  fiO.   


(Q  Breaoh  of  Contract. 

I  120.  In  an  action  for  breach  of  contract 
in  failing  to  dye  skins  according  to  sample,  the 
measure  of  damages  was  the  difference  between 
the  market  value  as  dyed  and  the  maritet  value 
if  dyed  according  to  the  contract— Chaityn  t. 
Stocik  (Sup.)  89. 

S  120.  The  measure  of  damages  for  breach  of 
contract  for  placing  signs  on  defendant's  build- 
ings is  the  valne  of  the  contract— Hay  t.  Bren- 
nig  (Snp.)  98. 

I  J30.  Mcunn  of  damacea  for  breach  of 
contract  binding  Mie  to  build  a  body  and  place 
It  on  an  ancomoUla  chassis  detennined.— An- 
thony T.  Moore  &  Manger  Go.  (SupO  402. 

I  120.  Where  defendant  ^nted  to  plaintiff  a 
certain  advertising  privilMe,  for  which  a  third 
party  successfully  asserted  a  superior  title,  de- 
fendant's liability  in  damages  was  the  valoe  of 
the  pririlflge,— May  t.  Poluooff  (Snp.)  8S7. 

I  125.  riaintUFa  measure  of  damages  stated 
for  defendant's  breadi  of  a  contract  to  loan 
plaintiff  a  certain  sum  for  building  purposes 
and  to  superintend  the  erection  of  the  build- 
ing.— Bohemian-American  Workliunnen's  Qym- 
nutic  Ass'n  (Sokol)  t.  Northern  Bank  of  New 
York  (Sup.)  134. 

VIU.  PIXADIHO,  BVIDEHOB,  AltD 
AS8EHMBHT. 

(A)  neadlav. 

I  157.  Under  a  complaint  in  an  action  for 
damages  for  Instituting  proceedings  In  bank- 
ruptcy against  plaintiff,  evidence  of  special  dam- 
sfcea  held  insdmissible.— Cohen  T.  Nathaniel 
Fisher  &  Co.  (Sup.)  546. 

(B)  BiTMenee. 

§  176.  Evidence  as  to  damages  for  breach  of 
contract  binding  one  to  build  a  body  and  place  it 
on  an  automobile  chassis  held  inadmissible. — 
Anthony  v.  Moore  &  Monger  Co.  (Sup.)  402. 

S  177.  In  an  action  for  breach  of  contract 
for  placing  signs  on  defendant's  buildings  in  a 
city,  plaintiff  cannot  recover  the  expense  of 
preparing  the  signs,  In  the  absence  of  evidence 
that  they  were  not  worth  their  cost  to  idain- 
tifl.— May  V.  Breuuig  (Sup.)  98. 

(O  Proeeedlavs  for  Assesomoat* 

In  condemnation  proceedings,  see  Eminent  Do- 
main, H  234-238. 

(D)  Compatatloa  aad  Amoaat.  I>oable  and 
Trcblo  Danui^s,  aad  R«mlMiloa. 

Review  of  amount  of  neonrjt  see  Amteal,  li 
1004, 115L  w™- »  •» 

DEATH. 

As  sonendln^  running  of  statute  of  limitation, 

see  Limitation  of  Actions,  f  80. 
Of  partner,  see  Partnership,  »  246,  258. 
Of  party  to  action  as  jEronno  for  abatement, 
see  Abatement  and  Revival,  |  64. 
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IX.  ACTIONS  FOB  OAUSINO  DEATH. 

Power  of  state  to  create  liability  for  wrongful 
death  OD  boundary  waters,  see  States,  j  12. 

(A)  Blarlit  of  Aetfon  and  Defemaea. 

S  17.  Au  action  for  death  by  negligeot  act 
within  Code  Civ.  Froc  8  1902,  held  established 
bj  the  evidence.— HeCahiU  t.  New  York  Xransp. 
Go.  <Sap.)  1. 

(D)  Pleadlns  amd  Etvideaee. 

S  76.  Whether  the  injuiy  negllKentiy  Inflict- 
ed by  defendant  on  decedent  prodaced  delirium 
tremens,  which  was  the  cause  of  death,  held  tot 
the  jun.— McGahiU  t.  New  York  Transp.  Oo. 
(Sup.)  1. 

DEBTOR  AND  CREDITOR. 

See  AttacbmeDt:  Banknip^;  Compromise  and 
Settlement;  Execution;  Fraudulent  Convey- 
ances; Novation;  Payment;  Belease. 

Debts  of  intestate,  see  Descent  and  Distribn- 
Uon,  8  119.  „ 

Debts  of  testator,  see  Wills,  S  827. 

Interest  on  default  or  delay  in  payment  of  oV 
ligation,  see  Interest. 

Remedies  against  guarantoia,  see  Qnarantyt 
1  91. 

DECEDENTS. 

Batates,  see  Descent  and  Distribution ;  Execu- 
tors and  Administrators;  Wills. 


See  Fraud. 


DECEIT. 

DECEPTION. 


See  Fraud. 

DECLARATION. 

Iq  pleading,  see  Pleading. 

DECLARATIONS. 

As  evidence,  see  Criminal  Law,  {  417;  Evi- 
dence, i  269. 

DECREE. 

Judgments  in  general,  see  Jndgmoit 

DEDUCTIONS. 

compensation  for  performance  of  con- 
tract, see  Contracts,  234. 
Of  benefits  arising  from  copdemnattott  of  prop- 
erty from  compensation,  see  £!minent  Domain, 
i  14S. 

DEEDS. 

Covenants  In  deeds,  see  Covenants. 
Description  of  boundaries,  see  Boundaries. 
Preferences      debtor,  see  Bankruptcy,  ||  165, 

IGO. 

Validity  as  to  creditors  or  subsequent  purcbas* 
era,  see  Fraudulent  Conveyances. 


DeedM       or  to  particular  olMfCt  of  yertoM. 
See  Insane  Persons,  |  71. 
Devisees,  see  ^lla,  t  74a 
Insolvent  debtors,  see  Bankmptey,  H  IflSt  166. 

Deedt  of  partioular  $peetea  of,  or  sstotM  ar 
interest  in^  properly. 
See  Easemokts,  1 14. 

PorMculor  eia«tet  of  d««d*. 

Trust  deeds,  see  Chattel  Mortgages;  Hortgagea 

I.  REQUISITES  AKS  VAXXDITT. 

(B)  TaUdltr. 

S  68.  Deed  held  not  void,  but  only  voidablt 
in  a  proper  action,  because  of  insanity  of  per- 
son signing  it— Hallohau  v,  Rempe  (Sap.)  90L 


m.  OOSSTBUCTIOK  AHS  03 
TIOH. 

(A)  S«BeMl  Kulmi  at  CoaatVMtlaa. 

S  90.  In  construing  a  crant  to  ascertain  :1k 
intention  of  the  parties,  in  case  of  doubt.  tn« 
grant  will  be  takeu  most  strongly  against  tLc 
grantor.— In  re  City  of  Buffalo  (SopO  611. 

S  96.  Recitals  in  a  deed  are  prenimptive  "vi- 
dence  of  payment  of  consideration. — ^Vooriii'j  r. 
Toorhiea  (Snp.)  677. 

(B)'  Propertr  Coarered. 

I>escription  of  boundaries,  see  Boundaries,  f  S- 

i  112.   A  map  referred  to  iu  a  deed  of  )oti 
held  a  part  of  the  deed,  and  to  control  the 
scription.— Brainin  v.  New  York,  N.  B.  ft  B.  & 
Co.  (Sup.)  1093. 

(D)  UxoepUona  aad  Reaerrstioma. 

Creation  of  easement  by  exception  or  rcecrrt- 
tion,  see  Easements,  {  14. 

S  140.  A  grant  by  a  city  reserving  a  certaia 

gortlon  of  the  land  conveyed  conatmed. — In  re 
ommisaioner  of  Public  Worb  of  Gtj  of  New 

Yorlc  (Sup.)  930. 

TV.  PLEADIHO  AUD  EVIBENOE. 

8  193.  Statement  of  presnmption  from  «^ 
tificate  of  acknowledgment,  as  to  execution  L>f 
deed.— Hallohau  v.  B^pe  (Sup.)  901. 

I  103.  No  presumption  that  one  did  not  sir: 
a  deed  arises  from  her  insanity  at  the  time-'- 
Hallohan  t.  Rempe  (Sup.)  90L 

§  207.  Evidence  held  insufficient  to  overcro* 
presumption  from  certificate  of  acknowled^rat 
as  to  execution  of  deed.— Halloban  T.  Rempt 
(Sup.)  90L 

DEFAMATION. 

See  libel  and  Slander. 

DEFAULT. 

In  payment  of  insurance  premium  or  ass^ 

ment,  see  Insurance,  S  365. 
Ib  performance  of  contracts  In  general,  tet 

Contracts,  H  275-816. 
Judgment,  see  Judgment,  ||  10^167. 
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DEFECTS. 

In  lecord  on  appeal,  tee  Appeal,  H  (SS2,  667. 

DEFICIENCY. 

On  foreclosnre  of  mortgage,  see  Mortgages,  | 

DEFILEMENT. 

Of  f  emalet  we  Sednction. 

DEFRAUD. 

See  Fraud. 

DELAY. 

Hiodering  ao'd  delaying  creditor*  by  frandnlent 
trwufen,  see  Fraudulent  ConveTaticeB. 

DELIVERY. 

Of  goods  lold,  see  Sales,  6S  178,  182. 

DEMAND. 

Ai  condition  precedent  to  action  by  stockholder 
on  liehalf  of  corporation,  see  Corporatlone,  8 

Element  of  conTersion,  see  TroTer  and  ConTer- 
sitm.  I  9. 

For  innnrance  premiums  or  assessments  as  waiv- 
er of  gronnw  for  avoidaDce  or  forfeiture  of 
policy,  see  Inraranee,  |  392. 

DEMISE. 

See  Landlord  and  Tenant 

DEMURRER. 

See  Pleading.  U  192-216. 

Operation  and  effect  u  appearance,  tea  Appear- 

aace,  8  9. 

DENTISTS. 

See  Pbyiiclana  and  Snrgeona. 

DEPARTMENTS. 

Municipal  departments  and  officers  thereof,  see 
Municipal  Corporations,  88  183,  185. 

DEPOSITARIES. 

Deposits  Inddeut  to  particular  occupations,  see 
Banks  and  Banking;  Wardiousemen. 

DEPOSITIONS. 

See  Discovery ;  Witnesses. 

DEPOSITS. 

In  bank,  see  Banks  and  Banking,  8  ISO. 


DESCENT  AND  DISTRIBUTION. 

See  Dower ;  Executors  and  Administrators  t 
Wills. 

Allowance  to  surviving  wife,  husband,  or  chil- 
dren from  estate  of  decedent,  see  Executors 
and  Adminlatrators.  98  177.  178. 

Inheritance  and  tranafer  taxes,  see  Taxation,  8 

879; 

m.  BIOHT8  AKD  LIABtI.ITIES  OF 
HEIRS  AND  DISTRIBUTEES. 

Partition  among  coheirs,  see  Partition. 
Right  to  appointment  as  administrator,  see  Ex- 
ecutors and  Admiofstrators,  S  17. 

(C)  Debts  of  iBtcatete  and  InenmbrKaees 
on  Property. 

Debts  of  testators,  see  Wills,  6  827. 

Joinder  of  causes  of  action,  see  Action,  8  CO- 

8  119.  The  cause  of  action  created  by  Code 
Civ.  Proc.  1 1843,  against  heirs  to  recover  a  debt 
against  the  person  from  whom  they  acquired 
the  property  can  only  be  maintained  against 
the  direct  heirs.— Oreen  t.  Dunlop  (SupJ  683. 

DESCRIPTION. 

Xames  of  individuals,  see  Names. 

Of  devisees  or  legatees  In  will,  see  Wills,  8  1^14. 

Of  property  conveyed,  see  Boundaries,  8  3 ; 

Deeds,  §  112. 
Of  property  in  contract  of  sale,  see  Sales.  I  68, 
Of  property  in  warrant  for  search  and  setsnra 

of  liquors,  see  Intoxicating  Liqnors,  |  249. 

DESIGNATION. 

Of  persona  in  general,  see  Names. 

DETAINER. 

See  Forcible  Entry  and  Detainer. 

DETENTION. 

Wrongful  detention  of  property  ground  for  dvil 
action,  see  Trover  aiui  Conversion,  8  9. 

DETINUE. 

Actions  for  damages  only,  for  Injuring,  taking, 
converting,  or  detaining  personalty,  sea  Tro- 
ver and  Conversion. 


DEVISES. 


Bee  WUls. 


DIES  NON  JURIDICUS. 

See  Sunday. 

DIMINUTION  OF  RECORD. 

See  Appeal.  88  602,  667. 
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DIRECTING  VERDICT. 

See  Trial,  |  177. 

DIRECTORS. 

Of  corporation,  meetings,  see  Go riK) rations,  | 

298. 

DISABILITIES. 

Contribntory  negligence  of  persons  under  dis- 
ability, see  NegUgenoe,  I  85. 
Of  dnmltardB,  see  l>raiikardB. 
Of  insane  persons,  see  Insane  Penoiu. 

DISBARMENT. 

Of  attorney,  see  Attorney  and  Client,  tS  42-60. 

DISBURSEMENTS. 

CoaU  In  general,  see  Goirta. 

DISCHARGE 

Of  Injanctlon,  see  Injn&ction,  {  1^ 
Of  municipal  agents  and  employes,  see  Munici- 
pal Corporations,  S  21& 
Of  servant,  see  Master  and  Serrant,  |  48. 

From  indebtedneaa,  obligation,  or  liability. 

See  Accord  and  Satisfaction;  Bills  and  Notes, 
S  527-  Compromise  and  Settlement;  Guar- 
anty, I  59 :  Judgment,  S  877 ;  Ikfor^ges,  S8 
302.810;  Wation;  kllease. 

Sureties  in  general,  see  Principal  and  Sure^.  || 
99,  U7> 

DISCONTINUANCE. 

O^rapplementarr  proceedings,  see  Execution,  | 

DISCOUNTS. 

B7  bank,  see  Banks  and  Banking,  S  181. 

DISCOVERED  PERIL 

Injury  avoidable  notwitlistanding  contributory 
negligence,  see  Street  Bailroads,  1 103. 

DISCOVERY. 

I.  IH  BQUITT. 

I  8.  Fact  that  a  complaint  asked  for  dis- 
covery woald  not  give  equity  juriadictlon^^km- 
■olidated  Rubber  Tire  Co.  t.  Firestone  Tire  & 
Rubber  Co.  (Sup.)  128. 

H.  UNDER  STATUTOBT  PBOVI- 
8IOKS. 

(A)  lMterr«s»terics  and  KxamlKHtloB  of 
PavtlM  and  of  Otber  Peisons. 

{  86.  An  order  for  an  examination  of  a  party 
merely  to  disclose  the  items  makini?  up  the  dam- 


3G2. 


DISCRETION  OF  COURT. 


New  trial,  see  New  Trial,  I  6, 
Review  of  discretion  in  cItU  actions^  see  A» 
peal,  I  977. 


DISCRIMINATION. 

protection  of  la 
t  229,  m 

DISEASES. 


Denial  of  equal  protection  of  laws,  see  Consdta- 
tional  Law,  H  229,  m 


See  Health. 

DISMISSAL  AND  NONSUIT. 

At  trial,  on  failure  of  proof,  see  Trial.  1  199. 
Review  of  dedBlons  of  mnnldpal  cootti,  see 
CoartB,  I  1S9.  v-  — 

n.  nrvoi.TrNTAST. 

In  municipal  courts,  see  Courts,  S  189. 
Proceedings  for  forfeiture  of  intoxicating  tiq- 
uors,  see  Intoxicating  Liquors,  S  ^SO. 

I  60.  Defendant  held  entitled  to  dismi^  of 
an  action  for  want  of  prosecntiou. — Meyer  t. 
Orinmiins  (Sup.)  353. 

i  00.  Neglect  of  plaintirs  attorney  held  not 
to  excuse  delay  in  prosecutinc  the  acUon.— Mey- 
er T.  Crimmtni  (SupJ  8{^ 

S  60.  An  action  held  subject  to  ^Hnpiiwal  for 
want  of  prosecution. — Frobman  T.  Sherman 
Square  Hotel  Co.  (Sup.)  900. 

f  60.  Where  plaintiff  failed  to  prosecute  a 
suit  for  seven  years,  during  which  ome  defend- 
ant died,  a  dismissal  was  warranted.— Oehlhof  t. 

Solomon  (Sup.)  92S. 

I  73.  On  motion  to  dismiss  on  the  ground 
that  tbe  complaint  does  not  state  a  cause  of  ac- 
tion, the  complaint  must  be  taken  as  tme ;  bat 
the  allegations  of  the  answer  are  not  admitted, 
so  that  a  paper  annexed  to  the  answer  cannot 
be  considered. — Wanamaker  v.  Butler  Mfe.  Col 
(Sup.)  1000.  * 

DISPOSSESSION. 

See  Fordble  Entry  and  Detainer. 

DISSEISIN. 

See  FordUe  Entry  and  Detainer. 


DISSOLUTION. 


Of  corporation  or  association,  see  Gorporatioiu. 

?62l. 
injunction,  see  Injanctlon,  i  163. 
Of  partnership,  see  Partnership,  {§  259^-827. 
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DISTRIBUTION. 

Of  asseti  of  partnership  on  dlMolatlon,  we 

Partnezship,  H  208,  806. 
Of  estate  of  Iwnkrupt,  eee  Banktnptcr.  I  816. 
Of  estate  of  deoedei^  see  Dieoant  and  Dtstil- 

tratlon. 

DISTRICTS. 

Bcbool  districts,  see  Schools  and  School  Dis- 
tricts, I  141 
Tax^^and  assessment  districts,  see  Taxation, 

DIVORCE. 

Am  condition  precedent  to  teooTeiy  <^  money 
received  for  Km  Of  another,  see  Money  Be- 
c^ved,  i  11. 

DOCKETS. 

Of  cItU  eaueee  for  trial,  see  Trial,  f  16L 

DOCKS. 

I^eaee,  see  Landlord  and  Tenant;  |  S, 

DOCTORS. 

See  Pfcysielaas  and  Snxgeooi. 

DOCUMENTS. 

As  evldenee,  see  BMdsnoe,  IS  8B%  876. 

Best  and  secmdary  vfldenoe,  see  Brldence,  H 

DOING  BUSINESS. 

In  state,  by  finelsn  cofporation,  ase  Ooxpocir 
ttonaTf  M3. 


Bm  OifUL 


DONATIONS. 
DOWER. 


Allowance  to  sarrlTins  wife  from  estate  of  hns- 
band,  see  Szecators  and  Adminiatraton,  It 
1T7.  17& 

E!oforcing  partial  performance  <»  contract  to 
conveyiand  on  fallare  of  wife  to  convey  dow^ 
er,  see  Specific  Performance,  1 10. 

m.  BIGHTS  AMD  XEtOOUBBM  OT 

unDow. 

Condnslnness  of  Judgment  in  action  to  which 
wife  is  not  ft  party*  eee  Judgment,  |  683. 

I  56.  After  the  time  allowed  by  Real  Prop' 
ertr  Law  (OonsoL  Laws,  e  60)  |  204,  has  pass- 
ed, the  heir  at  law  is  entitled  to  possession,  and 
the  widow  is  relwated  to  her  right  o(  action  for 
the  aarigBment  of  dower.— Uncoln  Trust  Co.  v. 
HntdiinMO  (Sttp.)  Sll. 

DRAFTS. 

Bee  Bille  and  Notes. 


DRAMSHOPS. 

See  IntnlcatlDf  Uqoon. 

DRUGGISTS. 

State  board  ^  pharmacy,  see  Healdi,  |  8. 

DRUNKARDS. 

Authority  to  arrest  withont  warrant,  see  Ar- 
rest, I  68. 

I  11.  Eridence  M4  not  to  Justify  a  convic- 
tion of  intoxication  In  a  public  plaee^People  v. 
Brown  (Co.  Ot)  890. 

DUE  PROCESS  OF  LAW. 

See  OnittltatloBal  Law,  ||  28»-«». 


DYNAMITE. 


See  BqMosives. 

EASEMENTS. 

In  navigable  wsters,  see  Navigable  Waters. 
In  streets,  aee  Ifunidpal  Corporations,  ||  663- 
706. 

knVATIOH. 

I  14.  A  right  of  way  cannot  a  general 
rule  be  reserved  to  a  stranger.— In  re  City  of 
Buifalo  (Sop.)  611. 

!i  15.  Whether  an  easement  arises  from  Im- 
caticm  In  a  grant  of  realty  depends  upon  the 
parties*  intention  and  the  conslderatioos  proper 
to  be  considered  to  determine  their  intention, 
stated.— In  xe  West  One  Hundred  Seventy-Sev- 
enth St.  in  City  of  New  Torii  (Sup.)  85£ 

I  16.  It  is  not  essential,  Id  order  that  an 
easement  by  impUcatlou  may  arise  incident  to 
the  grant,  that  the  incidental  use  of  the  prop- 
erty letained  be  exercised  by  the  grantor  at 
the  time.  If  It  Is  open  end  visible  and  reason- 
ably necessary  to  the  foil  enjoyment  of  the 
grant.— In  re  West  One  Hundred  Seventy-Sev- 
enth St  in  City  of  New  Tork  (Sup.)  354. 

I  30.  An  easement  acquired  by  grant  may  be 
exringoished  by  abandonment  by  nonuser  for  20 
years  under  circumstances  showing  an  iuten- 
tion  to  surrender  the  easement.- In  re  City  of 
BntFalo  (Sup.)  611. 

I  36.  The  question  of  Intention  to  abandon 
an  easement  acquired  by  grant  is  one  of  fact 
ascertainable  from  the  circnmstaneea  of  the 
cas&^In  re  City  of  Buffalo  (Sup.)  611. 

I  36.  Evidence  held  to  show  that  an  ease- 
ment of  a  right  of  way  was  extinguished  by 
abandonment— In  re  City  of  BuBalo  (Sup.)  Gil. 

n.  EXTEHT  OF  BiaHT.  USE,  AND 
OBSTKUOTIok. 

I  44.  Conveyances  held  to  grant  a  right  of 
way  over  a  strip  of  land  described  as  of  a 
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certain  wiiQi  and  not  a  right  of  way  of  that 
width.~lD  re  City  of  BalFalo  (Sup.)  611. 

I  44.  In  determining  the  width  of  a  way,  the 
grant  thereof  will  be  construed  with  reference  to 
the  place  in  which  the  way  is  granted  and  the 
circumBtancea  under  which  the  grant  waa  made. 
—In  re  Ci^  of  Buffalo  <Sup.)  611. 

EDUCATION. 

See  SehooiR  and  School  Districta. 
OoiporatioDB  for  eatabliahinr  and  condnetlng 
mlssiona,  see  Charities,  |  20. 

aECTMENT. 

See  Fordble  Bntry  and  Detainer,  H 

L  BIGHT  OF  AOTIOH  AHD  DB- 
FEmSB. 

I  16.  Where  flie  parties  in  ejectment  did  not 
claim  under  a  common  source,  and  plaintiCiB 
title  did  not  go  back  to  the  aoverei^,  plaintiffs 
were  bound  to  show  actual  possession  prior  to 
^Hession  by  defendant.— Baker  v.  DuQ  (Sup.) 

ELECTION  OF  REMEDIES. 

S  8.  A  judgment  for  plaintiff  in  an  action  on 
notes  given  for  goods  sold  held  to  bar  an  action 
for  fraud  in  the  representations  which  Induced 
the  sale.— William  A.  O^omaa  Co.  t.  Hoist 
(Sop.)  747. 

i  7.  In  a  certain  transaction,  held,  that  there 
waa  no  election  of  remedies.— Bamsay  v.  Miller 

(Sup.)  523. 

ELECTIONS. 

Mandamoa  to  control  acta  of  public  offieera  or 
boards  in  reference  to  electi<ms,  aee  Man- 
damus, S  74. 

On  question  of  issue  of  mnnicipal  bonds,  see 
Municipal  Corporations,  {  918. 

On  question  of  reincoriwration  of  village,  aee 
Municipal  Corporations,  S  48. 

VI.  MOMINATIOirS  AKD  PBIMA&T 

EI.ECTION8. 

I  186.  Where  independent  electors  had  chos- 
en a  committee  to  fill  the  balance  of  their  party 
ticket  after  selecting  a  candidate  for  mayor,  the 
regular  Republican  candidate  for  assemblyman 
without  the  committee's  consent  could  not  ac- 
quire the  rifrht  to  have  bis  name  under  such 
par^  name  and  emblem  by  first  filing  an  inde- 
peuoent  candidate's  petition.— In  re  Commis- 
uoner  of  Elections  of  Onondaga  County  (Sup.) 
580. 

J  143.  Under  SHectlon  Law  (Consol.  Laws,  c 
Vn  I  82,  the  placing  of  a  check  mark  or  the 
word  "voted"  m  the  eighth  column  of  the  en- 
rollment books  by  the  judges  of  a  primary  elec- 
tion held  insufficient  to  disqualify  the  person 
so  checked  or  designated  from  signing  an  Inde- 


pendent nomination  mtltlon.- In  re  Commission- 
er of  Elections  of  Onondaga  Coon^  <Snp.)  580. 

S  144.  Where  the  same  name  and  address 
appears  on  two  nominating  petitions  of  difffi^ 
ent  candidates  for  the  same  office,  the  signatures 
on  the  petition  first  filed  will  be  recc^ized.— 
Id  re  Commissioner  of  Elections  of  Onondaga 
County  (Sup.)  580. 

I  1S4.  It  will  be  presumed  that  an  electiMi 
commlsBiooet  on  refusing  to  file  a  nomination 
petition  acted  on  the  evidence  presented,  the 
papers  In  his  ofBce,  and  facts  of  which  coorta 
would  take  judicial  notice. — In  re  Commissioner 
of  Elections  of  Onondaga  County  (Sup.)  5S0. 

S  154.  On  review  of  a  commissioner's  ruling 
refusing  to  file  a  nomination  petititm,  the  jus- 
tice may  not  reject  namea  inferrinc  firnn  a 
similarity  of  handwriting  that  different  names 
were  signed  by  the  same  person,  bat  may  as- 
sume that,  where  the  same  name  and  address 
appears  more  than  once,  they  represent  the 
same  person.- In  xe  Commissioner  m  SUectioBB 
of  Onondaga  County  (Snp.)  580. 

I  154.  On  an  api^Ication  to  a  Justioe  of  the 

Supreme  Court  to  review  an  election  commis- 
sioner's refusal  to  file  a  nomination  petition,  tbt 
justice  can  only  pass  on  such  evidence  as  was 
offered  before  the  commissioner. — In  re  Conmiis- 
sioner  of  Elections  of  Onondaica  Coon^  (Sop.) 
580. 

IX.  OOUNT  OF  VOTES.  BETirBXS, 
AND  CANVASS. 

Mandamus  to  compel  counting  ot  particular  bai- 
lota,  see  Mandamus,  {  74. 

ELECTRICIU. 

Electric  railroads,  see  Street  Railroads. 
Persons  entitled  to  enjoin  illegal  corpo ratios 

from  furnishing  light  and  power  to  citj,  see 

Injunction,  |  114, 

S  19.  Evidence  in  an  action  for  injuries 
caused  by  coming  in  contact  with  a  wire  carry- 
ing electricity  held  sufficient  to  take  the  caw  to 
the  jury.— Ilebert  v.  Bndscm  Bivn  Electric  Co. 

(Sup.)  672. 

§  19.  The  doctrine  of  res  i^  loqnitor  krli 
to  appljr  in  an  action  for  Iniuries  caused  by 
coming  in  fwutact  with  a  live  electric  I^t  wire. 
— Hebert  T.  Hudson  River  Electric  Co.  (&upj 

672. 

ELEVATORS. 

Grain  elevators,  aee  Warehousemen. 

ELIGIBILITY. 

Of  witnesses,  see  Witnesses,  |S  60,  202. 

EMBEZZLEMENT. 

Civil  liability  for  conversion,  aee  Trever  and 

Conversion. 

Sufficiency  of  evidence  on  preliminaiy  examina- 
tion, see  Oiminal  Law,  i  238. 
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EMERGENCIES. 

Acts  1q  emergeDcIoB  as  affectiof  contribntory 
oeg^ence  of  wrrant,  see  Maater  and  Serrant, 

EMINENT  DOMAIN. 

Fablie  Improvements  by  mnuicipalitiea,  see  Ha- 
QidpalCoTporatloDS,  {|  3S0-S1Z 

U.  0OHPEK8ATIOK. 

(A)  Neeeailtr  And  Snfltolener  In  General. 

S  71.  Laws  1906,  p.  701.  c.  802,  amending 
Laws  1903,  p.  832,  c  147,  relating  to  the  con- 
struction of  the  Bam  Canal,  held  to  provide 
with  auflScient  certainty  compensation  to  the 
owners  of  private  property  taken  for  pnblic  OW. 
—Polo  T.  Stevens  (Sap.)  227. 

(B)  TalElnar     or     InJnrlBK     Property  «■ 

Ground  ior  OompeitsntloD. 

i  84.  An  owner  of  a  pier  held  not  entitled  to 
recover  for  wharfage  rights  not  interfered  with 
b;  the  erection  of  a  bridge.— In  xe  Commissioner 
of  Pablic  Works  of  City  of  New  York  (Sup.) 
930. 

I  84.  A  pier  bailt  In  the  Harlem  river  as 
contemplated  by  Laws  1868,  p.  261,  c  150.  with 
permission  of  the  dock  department,  held  an  ex- 
isting property  right  to  be  paid  for  by  the  city 
when  taken  for  the  bnildlngof  a  bridge.— In 
re  Commissioner  of  Public  Works  of  City  of 
New  York  (Sup.)  980. 

S  84.  Where  a  city  granted  a  water  lot  and 
toll  nnder  water  along  the  Harlem  river  bnt  no 
wharfage  or  cranage  rights.  It  conld  apon  sub- 
seqnently  obtaining  laod  farther  out  than  the 
limits  of  the  grant  extend  and  improve  the  wa- 
ter front  for  commercial  purposes  without  com- 
iicnsation.— In  re  CommlBSloner  of  Pnblic  Wotki 
>f  City  of  New  York  (Sup.)  930. 

i  S4.  A  person  having  built  piers  and  slhw 
in  the  Harlem  river  under  Laws  1868,  a  ISO, 
keld,  that  though  the  city  owned  the  fee  of  the 
land,  under  I^ws  185^  c.  285,  the  grantee  bad 
tn  interest  which  could  not  he  taken  for  the 
>uilding  of  a  bridge  without  compenaatlon.— In 
re  Commissioner  of  Public  Works  of  City  of 
Sew  York  (Sup.)  98a 

(O)  MeMnre  and  Amowit* 

S  122.  In  no  condemnation  case  should  an 

iward  of  damages  be  made  for  less  than  the 
ralue  of  the  property  actually  taken. — In  re 
^Commissioner  of  Public  Works  of  City  of  New 
Cork  (Sup.)  980. 

i  133.  The  owner  of  land  taken  by  a  city 
for  a  street  held  entitled  to  recover  the  value 
if  a  bailding  thereon  as  real  estate.— In  re  City 
)f  Buffalo  (Sup.)  611. 

I  134.  Dvldence  held  not  to  show  that  an 
iward  in  condemnation  proceedings  was  neesa- 
.ve.— In  re  Manhattan  Termlna]  of  Mew  York 
tnd  Brooklyn  Bridge  (Sup.)  466. 

I  IZG.  Where  a  portion  of  a  building  la  taken 
!or  a  public  use,  the  measure  of  damages  to  the 
luilding  is  the  difference  between  the  value  of 


It  as  It  atood  before  and  the  value  of  the  re- 
maining portion  after  the  taking.— In  re  City 
of  Buifalo  (Sup.)  611. 

I  145.  Where  a  city  took  a  strip  along  the 
avenae  txont  of  a  paicel  boBttng  on  the  avenue 
and  an  intcnecting  street,  heU  improper  in 
computing  damages  to  throw  a  street  lot  at  the 
rear  of  the  avenue  lots  into  the  avenue  lots 
and  consider  the  parcel  as  containing  merely 
avenue  lots  of  a  neater  depth.— In  re  Commis- 
sioner of  Public  works  of  City  of  New  York 
(Sup.)  980. 

i  149.  An  easement  held  to  past  with  the  con- 
veyance of  lots  on  each  side  of  a  proposed  street, 
thougji  the  grantor  retained  the  fee  of  the 
street ;  so  that  he  was  only  entitled  to  nominal 
damages  for  injuries  caused  by  opening  it.— 
In  re  West  One  Hundred  Seventy-Seventh  St. 
In  CHty  of  New  York  (Sup.)  354. 

S  140.  In  partition  commenced  after  institu- 
tion of  condemnation  proceedings  for  a  street, 
held,  there  was  a  dedication  of  the  street,  so  that 
nonuoal  damages  only  were  oroperly  awarded. 
—In  re  Johneon  Ave.  in  Caty  of  New  York 
(Sup.)  794 

m.  PAOCEEDINOB  TO  TAKE  PROF- 
EBTT  AMD  ASSESS  OOM- 
PEHSATIOM. 

Brldeoce  of  nle  of  other  property  u  evidence 

of  value,  see  Bridence,  |  1^ 
Expert  teitlnumy  of  value,  see  Evidence,  S  S71. 

S  284.  The  commiBsioners  of  estimate  In  pro- 
ceedings to  acquire  lands  for  a  city  bridge  have 
no  authority  to  determine  disputed  questions  of 
title  to  damaged  land,  and.  where  the  title  is 
In  dispute,  they  must  report  tta  value,  and  make 
an  award  to  unknown  owners. — In  re  Commis- 
sioner of  Public  Works  of  City  of  New  Yoifc 
(Sup.)  930. 

S  236.  Though  the  court  In  condemnation 
proceedings  has  power  to  return  the  awards  to 
the  commissioners  for  specification  of  the  items 
entered  in  the  awards,  it  should  not  be  done 
unless  it  appears  that  there  Is  probable  cause 
that  the  commissioners  had  made  a  material 
error,  which  neither  their  report  nor  their  min- 
utes disclose. — In  re  Manhattan  Tmninal  of 
New  York  and  Brooklyn  Bridge  (Sup.)  465. 

I  236.  The  mere  failure  to  take  plottage  into 
consideration  in  fixing  compensation  for  prop- 
erty taken  does  not  require  the  report  of  com- 
missioners to  be  referred  back,  as  plottage  alone 
does  not  necessarily  have  value  in  every  case, 
—In  re  Manhattan  Term'nal  of  New  York  and 
Brooklyn  Bridge  (Sup.)  465. 

i  236.  Where  commissioners  of  estimate  In 
proceedings  to  acquire  laud  for  a  city  bridge  in 
their  report  found  a  lump  sum  of  damages  for 
one  parcel  embracing  damages  to  land  under 
water,  if  the  report  should  be  returned  for  a 
statement  of  damages  to  each  Item,  it  should 
be  returned  to  the  same  omunissionerB,  and  not 
to  new  ones.— In  re  Commissioner  of  Public 
Works  of  City  of  New  York  (Sup.)  980. 

I  238.  Under  Laws  1906.  p.  1698.  c.  658,  % 
14,  amending  Greater  New  Yotk  Charter  (Laws 
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1901,  p.  417.  c.  466)  S  988,  and  Laws  1894,  p. 
2S6,  c.  147,  held  that,  in  proceeding  to  acquire 
land  for  the  Willis  avenue  bridge,  an  order  de- 
nying a  motioD  to  confirm  an  additional  and 
amended  supplemental  report  of  tbe  commiaslon- 
en  of  estimate  as  to  damage  to  certain  pareeli 
was  appealable  by  the  city.— In  re  OommissJoner 
of  Public  Works  of  CSty  of  New  Torii  (Sop.) 
930. 

i  238.  An  order  in  proceedings  to  acquire 
land  for  the  Willis  avenue  bridge  denying  a  mo- 
tion to  confirm  a  report  of  commissioners  of  es- 
timate made  February  25,  1904,  before  the 
amendment  of  Greater  New  YoA  Charter  (Laws 
1001,  p.  417,  c  466)  I  988,  by  Laws  1906,  p. 
1698,  c  658,  8  14,  held  not  appealable— In  re 
Commissioner  of  Public  Works  of  City  of  New 
Tork  (Snp.)  980. 

S  243.  Where  tbe  eommlBsioners  of  estimate 
in  proceedings  to  acquire  lands  for  a  city  bridge 
find  the  title  Is  In  dispute,  and  report  its  value 
and  make  an  award  to  onniown  owners,  the  val- 
ue fixed  in  the  award  becomes  concloaiTe  on 
confirmation.— In  le  Gommlasioner  of  Public 
WoAb  of  Cnty  of  New  Tork  (Sup.)  930. 

IV.  BEMEnmi  OF  OWnXBS  OF 
PBOPE&TT. 


Scope  of  Inquiry  on  demurrer, 

EMPLOYES. 

See  Master  and  Servant 


Pleading,  I 


EMPLOYMENT. 

Of  broker,  see  Broken,  |  11. 

Of  servants  In  general,  see  Master  and  Serrant, 

i  s. 


See  Dower. 


See  Records. 


ENDOWMENT. 
ENROLLMENT. 
ENTRY. 


On  land,  by  force,  see  Forcible  Ehitry  and  De- 
tainer. 

Be^^^  ^^andlord,  see  Landlord  and  Tenant, 

ENTRY,  WRIT  OF. 

Actions  for  forcible  entry  and  detainer,  see 
Forcible  Entry  and  Detainer,  fiS  4-32. 


Actions  for  recovery  of  possesnoa  of  real  pn^- 
erty,  and  damages  for  detentiim  thereof,  see 
Ejectment. 


EQUAL  PROTECTION  OF  THE  LAWS. 

See  Constitutional  Law,  IS  229,  230. 

EQUITABLE  ESTATES. 

See  Mortgages;  Trusts. 


EQUITABLE  ESTOPPEL 

See  BatQppel,  H 

EQUITY. 

Baoitable  action  as  distingolshed  from  action  at 

law,  see  Action,  {  25. 
Equitable  estates,  see  Mortgages;  Trosts. 
EQuitable  estoppel,  see  Elstoppel,  f|  68-97. 

Partiouiar  tubjeoU  of  squitoble  jurisdiction  ani 

eguitwiie  remediea. 
See  Discovery,  {  8;  Fraodulent  Conveyances. 

k241;  Injnnction;  Interpleader:  ReceiTeis: 
eformation  of  Instrumenti ;    Bpedfie  Pa- 
formance;  Trosts. 
Belief  f  nun  Judgment  aee  Judgment,  |  41^ 

Z.  JUBISDICTION,  PBIHOZPLSli,  AMD 

(A)  Hftture,    OrovMds,   Siib|««tB,   mad  Kx- 

ten*  of  jrulsdlctlon  In  G«n«na. 

f  24.  Equity  has  the  power  to  open  or  dis- 
regard defaults  or  penalties  Imposed  by  con- 
tract incnrred  without  the  fault  of  the  party 
against  whom  the  default  Is  soogfat  to  be  «i- 
forced.— Montant  v.  Moore  (Sup.)  B&6;. 

(B)  Bmnedr  *t  Z«w  ud  MslUpUeltr 

Bnlta. 

See  Dlseorery,  |  8. 

(O)  Principles  and  Haadms  of  B«mltr. 

S  65.  One  applying  to  equity  for  r«Utf  caa- 
not  found  his  claim  for  reluf  eolelj  oD  a  bene- 
ficial provision  In  a  contract  which  he  has  re- 
padiated.— Weatwood  t.  Cole  (Sop.)  881. 

n.  IiACHES  AND   BTAZS  BEKAHDS. 

Affecting  right  to  restrain  use  of  coipoiate 
name,  see  Corporationji^  {  4St. 

m.  FABTISa  AlCB  PBO0E8S. 

In  proceedings  for  injunction,  see  Injtmction.  | 
114. 

In  proceedings  to  enforce  specific  performaiKY. 
see  Specific  Performance,  |  106. 

XV.  PLfiASIirO. 

In  proceedings  to  enforce  medianic^B  lira,  eee 
Mechanio*  jUena.  |i  271,  272. 

tAi  OrtslMl  Bill. 

In  Milta  to  Miforce  mechonlei^  lims,  see  Me- 
cbanlcs*  Liens,  |  271. 

T.  Em^KOSL 

In  action  to  set  aside  transfers  In  fraud  el 
creditors  or  subsequent  purchasers,  see  Fnni- 
ulent  Conveyances,  {  295. 
In  proceedings  to  register  land  titles;  see  Kec- 

orda,  S  9. 


Topici,  divisions,  ft  seetlon  (B)  NUMBERS  la  this  Index,  ft  Deo.  ft  Aner.  Digs,  ft  Reporter  lndax« 


Digitized  by 


Google 


INDEX-DI0E8T. 


1191 


▼m.  HEAatnro,  spBinsaioH  of  ib- 

VUBM  TO  Jinnr,  AMD  BSHBABIirO. 

In^        to  fondoM  mortstgu^  m  Hortgagefl, 

IZ.  lEAaXBBJI  AXD  OOHMXWnOHBBa, 
AMD  PBOOEBDnroa  BB- 
70BB  TBEK. 

Befeienee  In  action  at  lav,  aee  Befecenoa. 

ESTABLISHMENT. 

Of  bonndaitea,  tee  Bonndaries,  I  26b 

Of  bxidno,  «e«  Bridges,  »  S-ia 

Of  canals,  see  CanalBTH  8.  tS, 

Of  Btnat  lailzoads,  we  'Street  Ballreada,  H  4-27. 

ESTATES. 

Bankmpta*  estates,  see  Bankmptcy. 
Decedents*  estates,  see  Descent  and  IMstriba- 

tlon ;  Bxecators  and  Administratois ;  Wills. 
Reatiictkos  on  creation  of  perpetoitleB,  aee  Per- 

petolttes. 

ParHcuiar  ettatet. 

See  Dower. 

Bstates  for  yaaia,  see  Landlord  and  Tenant 
Tenancy  in  common,  see  Tenancy  in  Common. 

ESTOPPEL 

See  Election  of  Remedies. 

X,  BT  BEOOBD. 

indsment;  aee  Jndgment,  {|  S85-608,  e9ft~ 

m.  EQUTTABIX  E8TOPPEI.. 

To  claim  grounds  for  avoidance  or  forfeiture  of 
insurance  policy,  see  Insurance,  |  3^. 

To  deny  Talidity  of  insnxanca  policy,  aee  In- 
aorance,  {  S^. 

To  raise  objections  to  evidence,  see  Mai,  1 106. 

To  take  appeal  or  other  proceeding  for  zeriew, 
aee  Appeal,  (  882. 

(B)  Clvoamds  9t  Blatopp*!* 

I  68.  A  reversioner  cannot  challenge  the  va- 
lidity of  a  tax  lease,  after  relying  on  it  to  avoid 
the  mnning  of  the  statute  of  limitationa  against 
hinL— McLaln  t.  Bird  (Sup.)  1032. 

S  77.  A  atockbroker  entering  into  an  un- 
lawful investment  with  an  executor  held  es- 
topped to  deny  that  the  cause  of  action  to  re- 
cover the  fond  deposited  with  him  was  not  in 
the  execQtor.— Steele  v.  Leopold  (Sup.)  669. 

(O)  Persoms  AC«otoA> 

I  97.  Certain  conduct  of  a  husband  held  not 
to  estop  him  from  showidg  that  real  properly 
conveyed  by  him  to  his  wife  was  to  be  recon- 
veyed  and  not  to  become  her  proper^.-^aUa- 
gher  V.  Gallagher  (Sop.)  1& 


EVICTION. 

Of  tenant,  see  Landlord  and  Tenant,  SI  171- 
17a 

Of  tenant  as  affecting  liability  for  rent,  see 
Landlord  and  Tenant,  {  19a 

EVIDENCE. 

See  IMacovexy ;  ^tneases. 

Exceptions  to  evidence,  see  Trial,  f  lOR. 

Instructions  as  to  rales  of  evidence,  see  Crim- 
inal Law,  I  780:  Trial,  »  206.  211. 

Jnatmctlons  ignoring,  see  Trial,  |  253. 

Newly  discovered  evidence,  ground  for  new 
trial,  see  New  Trial,  }  160. 

ObjectatHis  to  evidence,  see  Trial,  184. 

Pleading  matters  of  evidence,  aee  Pleading,  I II. 

Questiona  of  fact  for  jury,  see  OrlminaT  Law, 
11  741,  762;  Trial,  U  139-149; 

Reception  at  trial,  aee  Trial,  SI  84,  IfA,  379. 

Verdict  or  findings  contrary  to  evidence  ground 
for  new  trial,  see  New  Trial,  U  68,  72. 

Af  to  particular  faett  or  iuuet. 
See  Advene  Possession,  (  27 ;  Oompromiae  and 

Settiementfi  23;  Easements,  fi  36;  Guaan- 

ty.  I  01;  tlanzy,  H  IIS,  1177 
Abandonment  of  private  way,  aee  Baaementi^ 

I  m. 

Agency,  see  Principal  and  Agent,  |  23. 
Authority  of  agent,  see  Principal  and  Agent,  | 
119. 

Authority  of  corporate  agent,  aee  Ooxporation% 

S  432. 

Bar  of  statute  of  limitations,  see  UnUtatloo  of 

Actions,  I  lOCv 

Cause  of  death,  see  Death,  {  70L 

Competency  of  independent  contractor,  aee  Uas- 
ter  and  Servant,  S  330. 

Contributory  negligence  of  servant  injnred,  see 
Master  and  Servant,  |  281. 

Damages,  see  Damages,  8|  171L  177. 

Executl(»i  of  deed,  see  Deeds.  f{  193,  207. 

Failure  of  le«or  to  furnish  heat,  see  liandlovd 
and  Tenant,  {  231. 

Fraud  of  porchaaer,  see  Sales,  S  02b 

Fraud  or  undue  influence  in  procuring  execution 
of  will,  see  Wills.  IS  163,  166. 

Fraudulent  conveyance,  see  Fraodnlent  Convey- 
ances, S  295. 

Gifts,  see  Gifts  I  49. 

Incompetency  of  fellow  servant,  see  Master  and 

Servant.  |  279. 
Limitation  of  liability  of  carrier,  see  Carriers,  1 

4oa 

Limitation  of  liability  of  carrier  in  respect  to 

goods,  see  Carriers,  i  160. 
Malpractice  by  phyacian,  see  Fhysldana  and 

■Surgeons,  S  IS. 
Negligence  in  use  of  electricity,  see  Electricity, 
I  1§. 

Negligence  of  agricultural  society,  see  Agricul- 
ture, S  4. 

Neetigence  of  fellow  servant,  see  Master  and 

Servant,  |  279. 
Negligence  of  master  causing  Injury  to  nerv- 

ant.  aee  Master  and  Servant,  S  278. 
Negligent  foilnre  of  carrier  to  stop  goods  in 

transit,  aee  Carriers,  }  76. 
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Ownenihlp  of  property  sold  on  execntloa  by  city 

marabal,  see  Sheriffs  and  Gonatablei,  S  IdS. 
Payment,  sec  Payment,  H  65,  71. 
P^^ent  of  bill  or  note,  see  Bills  and  Notes,  { 

Payment  of  judgment,  see  Jud^meat,  $  877. 
Preferences  by  bankrupt,  see  Bankruptcy,  {  903. 
Special  contract  with  broken,  see  Brokers,  fi  3S^ 
Validity  of  contract  of  Bale,  see  Sales,  |  52. 

]ft  oottont  by  or  as/ointt  particular  okucei  of 
persoM. 

See  Brokers,  |  86;  Carriers.  |i  76,  818.  408: 
Oorporatlona,  $  673;   Bxecutors  and  Admin 
istrators,  §  460 ;  Landlord  and  Tenant,  S  231 
Master  and  Servant.  K  2^281,  330;  Mu- 
gici^^  Co^rations,  S  old ;  Street  Railroads,^ 

Agricultural  sodeties,  see  Agriculture,  I  4. 

Foreign  corporations,  see  Corporations,  |  67&. 
Gnarantors,  see  Guaranty,  S  91. 
Marshals,  see  Sheri^  and  Constables,  §  188. 
Trustees  in  bankruptcy,  see  Bankmptcy,  {  303. 

tn  particular  dvil  actiona  or  procccdingt. 
See  Works  and  Labor,  S|  26,  28. 
For  appointment  of  receiver,  see  Receivers,  |  38. 
For  breach  of  contract,  see  Contracts.  {  34b. 
For  breach  of  contract  of  sale,  see  Sales,  I  382. 
For  breach  of  covenant,  see  Covenants,  SB  121, 

122. 

For  causing  death,  see  Death,  |  76. 

For  compensation  of  broker,  see  Brokers;  I  86. 

For  conversion  of  property  by  dty  marshal,  see 
Sheriffs  and  Constables,  %  138. 

For  failure  of  carrier  to  stop  gooda  In  trans- 
it, see  Carriers,  S  76. 

For  injuries  by  servants,  see  Master  and  Serv- 
ant, I  330. 

For  injuries  caused  by  electricity,  see  Elec- 
tricity, I  19. 

For  injuries  from  defects  in  bridges,  see  Bridges, 
i  46. 

BVjr  Injuries  from  defects  or  obstmetions  In 
streete,  see  Municipal  Corporations,  fi  819. 

For  injuries  teem  negligence,  see  Negligence,  H 
121-^35. 

For  injuries  to  passengers,  see  Carriers,  {  818. 

For  injuries  to  persons  on  or  near  street  rail- 
road tracks,  see  Street  Railroads,  {|  112.  114. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant. »  265-281. 

For  insurance  premiums,  see  Insurance,  K  188. 

For  judgmeut  by  default,  see  Judgment,  !  126. 

For  loBB  of  passenger's  bajQ^ge,  see  Carriers, 
8  408. 

For  malpractice  by  physician,  see  ^jvlciana 

and  Surgeons,  {  IS. 
For  new  trial;  see  New  Trial,  %  150. 
For  penalties  for  sale  o£  impure  food,  see  Food, 

I  16. 

For  Dries  or  value  of  goods  sold,  see  Sales,  § 


For  registration  of  land  titles,  see  Records,  f  9. 
ENir  ren^  see  Landlord  and  Tenant,  %  231. 

For  services,  see  Master  and  Servant,  |  80. 
For  wrongful  acts  of  brokers,  see  Brokers,  %  38. 
On  bills  or  notes,  see  Bills  and  Notes,  SI  407- 
S27. 

On  guaran^,  see  Guaranty,  I  91. 
On  judgment,  see  Judgment,  8  943. 


Probate  proceedintes  and  actions  relat^nf  to  wills 

or  probate,  see  WillsLS  290. 
Relating  to  usoiy,  see  usury,  H  113,  117. 
To  foredOH  mortgage,  see  Chattel  Mortgages, 

S  278. 

To  set  adde  trantfer  tn  firand  of  creditors  or 
subsequent  jrardiaseri,  tee  Frandalent  Con- 
TCvmncoB,  S  29S. 

In  criminal  proteosNoM. 
See  Criminal  Iaw,  H  SOMJGl:  Oamfnc,  |  0& 

Review  and  procedure  tkwrcon  in  «ppeIIofe 

Harmless  error  in  mllnge  on,  see  Criminal  Law, 

Si  1168;  1170. 
Review  of  rulings  as  dependent  on  prejudidal 

nature  of  error,  see  Appeal,  IS  1051,  1(B2. 
Review  of  rulings  as  dependent  on  presentation 

of  objection  in  lower  court,  see  Appeal,  {  201. 
Review  of  rulings  as  dep«ident  on  taking  of 

exception  In  lower  court;  see  Appeal,  |  260. 
Review  of  snfflcioicy  of  evidence,  see  Appeal,  11 

80^1006. 

Z.  JUDIOZAI.  NOTICB. 

In  criminal  prosecutions,  see  Criminal  Law,  S 
304. 

I  10.  Judicial  notice  cannot  be  taken  that  a 
given  number  on  a  city  street  was  withont  an 
assembly  district,  but  notice  could  be  taiien  of 
the  fact  that  a  town  or  counter  or  a  particular 
street  was  without  such  district. — In  re  Com- 
missioner of  Elections  of  Onondaga  County 
(Sup.)  580. 

S  35b  Courts  will  take  Judicial  notice  that  oo 
the  arrest  by  police  officers  within  tJieir  te^ 
ritorial  jurisdiction  of  a  person  chaned  with 
committing  murder  in  another  state  and  holding 
him  extradition  would  be  within  the  general  lio« 
of  official  duties  of  such  police  offieen.— Begets 
T.  HcOOach  (Sup.)  686. 

H.  PBESUMPTIOirS. 

At  to  partiovlar  facta  or  iimies. 
Bxecution  of  deed,  see  Deeds,  {  193. 
Fraud  or  undue  influence  in  procuring  executim 

of  will,  see  WUIs,  S  163. 
Negligence  la  use  <tf  electrldtr,  see  Eaectridty, 

lift 

In  partiailar  chtl  aettone  or  procee4imge. 

For  injuries  caused  by  electricity,  see  Elec- 

tricity,  S  19. 
For  injuries  from  negligence  see  Negligence,  S 

For  injuries  to  persons  on  or  near  street  rail- 
road tracks,  see  Street  Railroads,  |  112. 
For  partition  of  partnerriilp  real  estaie,  see 

Partnership,  S  258. 
On  insurance  policies,  see  Insurance,  1  64A. 

S  67.  Statement  as  to  presumption  aa  to  con- 
tinuance of  inmnity.— Hallohan  t.  Rempe  (Siul) 
901. 

S  80;  It  cannot  be  presumed  diat  tbe  Matatcs 
of  another  state  are  the  same  as  those  of  Xe« 
Tork,  making  it  the  duty  of  police  oflScers  to 
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rrcst  a  peraon  chanced  with  crime  In  another 
ate.— Bogeis  t.  McCoach  (Sup.)  G86. 

m.  BiTBOEir  or  pboot. 

At  to  particular  faott  or  iatUM. 
utbority  of  agent,  see  Principal  and  Agent,  { 

uthnrity  of  corporate  agent,  see  Gorpotatloni^ 
i  432. 

ar  of  atatnte  of  Umitatiou,  see  Limltatfm  of 
Actiona,  S  18S. 

trth  of  poathumona  cUId,  in  action  against 
administratrix  for  accounting,  eee  Bxecutors 
and  AdminiBtratoni,  if  473,  474. 
ood  faith  pnrchaaer  of  bill  or  note  and  pay- 
ment of  raine.  see  Bllla  and  Notes,  S  497. 
imitation  of  liability  of  carrier,  see  Carriera, 
«  408. 

p)?ligence  In  use  of  electricity,  see  Electricity, 
S  19. 

ayment.  aee  Payment,  }  06. 

rojudice  from  error  In  trial  eonrt,  see  Appeal, 

I  1032. 

/»  particiUar  civU  actioni  or  prooeeditifft. 
ce  Work  and  Labor,  8  26. 
r-rounting  by  adminlstratriX|  aee  Executors 
and  AdminlstratOFB,  ||  478,  474. 
y  trustee  in  banfcrnptey  to  avoid  preference, 
Ree  Bankruptcy,  |  803. 
or  appointmoit  m  recelTer,  aee  RecdTCra,  { 

or  breach  Of  cMitnct,  aee  Omtrftcta,  I  348. 
or  injuriea  from  negligence,  see  NegligeDce, 

S  121. 

or  injuriea  to  temm^  aee  Uaater  and  Serv- 
ant. I  265. 

or  loxs  of  T>asaenger'R  baggage,  see  Carriers, 

5  408. 

n  bills  or  notes,  see  Bills  and  Notes,  I  497. 
n  fHjQtraet  of  corporation,  see  OorpoTations,  8 

rohate  prooeedinga  and  actions  relating  to 
will  or  probate,  lee  Wllla,  |  290. 

V.  RELEVANOT,  lCAT£llIAI.rrr.  AKD 
COMPETEirOT  IN  OEHEBAX. 

k)  FMta  In  iBine  and  Relevant  to  Iianes. 

1  criminal  prosecutions,  see  Criminal  Law,  | 

347. 

<C)  similar  Faeta  and  TranBaetiaaa. 

t  129.  In  an  action  to  recover  an  overpay- 
(>nt  of  a  shipment  of  potatoes  because  of  a 
inrtage  In  the  onmber  of  bushels  paid  for,  evi- 
>noe  of  payment  by  defendant  of  shortage 
aims  on  former  shipments  was  loadmisBible.— 
:-ott  V.  Lowe  (Sup.)  950. 

S  142.  In  fixing  the  eompensation  for  land 
ken  in  condemnation  proceedings,  the  commia- 
nneni  may  consider  the  price  for  which  ad- 
ining  pn^iwrtr  recently  aold.— In  re  Manhat- 
n  Terminal  ox  New  YoA  and  Brooklyn  Bridge 
;up.)  46& 

(■)  OaMpeteaey. 

I  156.  Where,  In  a  suit  for  false  Imprison- 
.f.nt  and  malicious  prosecution,  plaintiff  intro- 
iiccd  a  letter  written  by  a  third  peraon  to  de- 


fendant, the  answer  of  defendant  to  the  third 
person  was  also  admissible.— Stevens  v.  Gilbert 
(Sup.)  114. 

V.  BEST  AND  SECOITDABTEVIDIINOE. 

i  165.  Secondary  evidence  of  a  will  proved 
to  have  been  lost  held  admiaaible.— In  re  Cun- 
nion's  Will  (Sup.)  266. 

I  178.  Where,  in  a  suit  for  the  premiums  due 
on  Insurance  policies,  the  originals  cad  been  lost, 
certain  copies  held  proper  secondary  evidence. — 
MtnK  Life  Ins.  Co.  v.  Da  Parquet,  Huot  & 
Uoneuie  Go.  (Bup.)  76d. 

TH.  ADMISnONS. 

(ES)  Proof  aad  BSeet. 

Declarations  as  evidoioe  of  partoerahlp.  Me 
Partnership,  i  40. 

8  2BS.  In  an  action  Cor  the  price  of  corpor- 
ate stodc  sold,  where  an  admlaaion  u  to  value 
was  shown,  the  verdict  Aeti  against  the  evidence. 
— Bogert  T.  Tnmer  (Sup.)  420. 

Tin.  DEOXABATION8. 

Aa  evidence  of  partnership,  see  Partnership,  8 
49. 

(A)  vratnre.  Form,  and  Ineldents  la  Gen- 
eral. 

8  269.  In  an  action  for  money  due  on  a  con- 
tract to  alter  pre  rallies,  the  declaration  <^  an 
architect  IkeM  Inadmlsatble.— Mautner  v.  Brody 
fSup.)  734. 

S  209.  Id  an  action  on  a  contract  to  alter  de- 
fendant's premises,  declarations  of  an  alleged 
tenant  of  defendant,  made  out  of  court,  held  not 
admissible.— Mautner  v.  Brody  (Sup.)  734. 

X.  DOOUMENTABT  ETIDENOE. 

In  proceedings  for  registration  of  land  title*, 
see  Beoorda,  8  0- 

(C)  Private  Wrltlnv*  and  Pnblleatloas. 

8  352.  Corporate  books  are  competent  evi- 
dence of  corporate  acts. — Weep  v.  Muckle  (Sup.) 
976. 

g  352.  In  an  action  to  recover  from  direct- 
ors of  a  corporation  for  dividends  paid  from 
capital  stock  In  violation  of  Stock  Corjmration 
Law  (Conaol.  Laws,  c  59).  |  28,  held,  that  the 
ledger  of  the  corporation,  reQuIred  to  be  kept  by 
section  29,  was  admissible  to  show  the  financial 
condition  of  the  corporation  when  the  dividends 
were  dedated.— Wesp  r.  Mnckle  (Sup.)  970. 


(D)  FrataetSoB, 


feet. 


I  876.  Preliminary  proof  kdd  anadent  to 
render  books  of  account  competent  eridenee. — 
Mott  V.  Ingalsbe  (Sup.)  151. 

ZZ.  PABOX.   OB  EZTBIN8IG  EVI- 
DENCE AFFECTINO  WBITINOS. 

(A)  Coatradletlnv,  Varylas,  or  Addla«  to 
Terms  of  Written  Inatrameat. 

8  411.  Where  a  writing  is  so  incomplete  on 
Ita  face  as  to  permit  its  ampllBcation  by  parol 
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testimony,  parol  testimony  is  not  admissible  to 
contradict  tta«  writiiv  in  aiiy  of  its  tennB.— Pi- 
retti  T.  Xlrestone  lOie  &  Rubber  Co.  (Sap.)  782. 

I  417.  Parol  evidence  held  admissible  to 
show  termi  of  an  employment,  outside  the  writ- 
ten memorandom  thereof.— Laughlin  v.  Manson 
(Sap.)  110. 

f  419.  Parol  evidence  is  admlsBlble  to  show 
the  real  consideratiMi  of  a  written  inatroment.— 
Earpf  T.  Borgenidit  (Sap.)  87& 

I  ^8.  In  an  action  on  a  promisBory  note  ex- 
ecuted by  d^endant  company  and  Indorsed  by 
the  indlTidaal  defendant,  parol  testimony  of  a 
conversation  between  pLaiatiffB  president  and 
the  iDdividnal  defendant  when  the  note  was 
made  Md  inadmlBsible  as  tending  to  contradict 
OT  vary  the  note.— Uvalde  Asphalt  Paving  Oo. 
V.  National  Trading  Co.  (Sop.)  11. 

(O  Separate  or  Bnbaeaneat  Oral  AarvM- 
mcBt. 

I  441.  Prior  and  contemporaneons  oral  agree- 
ments held  inadmisBlble  to  vary  a  written  con- 
tract.—Piretti  V.  Flreatone  Tire  ft  Bobber  Oo. 
(Sap.)  782. 

I  441.  Where  vendors  agreed  In  writing  to 
procure  extensions  of  mortgages  by  a  certain 

date  and  to  deposit  $1,000  to  secure  their  agree- 
ment, evidence  that  the  parties  intended  a  pen- 
alty or  liquidated  damages  held  Inadmissible.— 
Karpf  V.  Borgenicht  (Sup.)  878. 

S  442.  A  memorandum  for  advertlaing  held 
complete  on  its  face,  rendering  parol  endence 
inadmissible.- Piretti  v.  Firestone  Tire  ft  Rnb* 
ber  Go.  (Sup.)  782. 

S  442.  The  rule  forbidding  any  addition  to  or 
contradiction  of  a  written  contract  held  a  rale 
of  substantive  law.— ^retti  v.  Firestone  Tire  ft 
Rubber  Go.  (Sup.)  782. 

I  443.  In  an  action  on  an  oral  guaranty,  on 
which  plaintiff  claimed  to  have  relied  in  the 
purchase  of  certain  stock,  evidence  held  not  to 
Bhow  the  transaction  described  in  a  letter  from 
defendant,  so  as  to  preclude  parol  evidence.— 
Wood  V.  Boese  (Sup.)  187. 

Z£L  OPmXOH  BVUVEHCB. 

(A)  ConeloaloHa   amd   Oplnloas   of  WHm 
aenea  In  Ctoncral. 

I  471.    The  opinion  of  plaintiff  as  to  the 

Erofits  he  expected  to  realize  from  the  contract 
reached  by  defendant  is  not  admissible,  where 
no  facts  are  stated  on  which  an  opinion  cooid 
be  based.— May  v.  Breunig  (t^up.)  98. 

(F)  Bllcot  ot  Opinion  Evideaee. 

8  571.  In  assessing  the  value  of  premlaes 
taken  by  condemnation,  the  commissioners  are 
not  bound  by  the  opinion  of  experts. — In  re 
Manhattan  Terminal  of  New  York  and  Brook- 
lyn Bridge  (Sup.)  465. 

Xni.  EVIBEHCE  AT  FORBIER  TRIAI. 
OB  nr  OTHER  PBOCEEDINO. 

g  575.  In  an  action  against  a  street  railroad 
company  for  persoaal  injuries,  questions  to  de< 


fendant's  witness  on  cross-examination  as  to 
what  another  witness  for  defendant,  who  did  not 
testify  in  the  present  trial,  testified  to  in  the 
former  trial  of  the  case,  were  inquoper  apd  prej- 
udicial.—Walter  t.  JoUne  (Snp^  1021. 

XIV.  WXZOHT  AND  SUFFICUBHO'V. 

Oedibility,  impeadiment,  contradiction,  and 
corroboration  of  witneaiea,  tee  Witnesses,  |; 
863-401. 

In  criminal  prosecutions,  see  Crimloal  Law,  { 
661. 

loBtructlons  as  to  weight  and  sufficiency,  see 

Trial,  S  206. 
Qaestiona  for  jury,  see  Trial,  SS  140. 
Scope  and  extent  of  review,  see  Appeal.  H 

994-1005. 

Verdict  contrary  to  evidence  grotud  for  new 
trial,  see  New  Trial,  §§  68,  72. 

Ab  to  particular  facte  or  iaevrit. 

See  Compromise  and  Settlement,  |  23;  Part- 
nership. 8  55;  Usury,  S  117. 

Abandonment  of  private  way,  see  Easememts,  I 
86L 

Agency,  see  Principal  and  Agent,  {  28. 

Birth  of  posthumooa  child.  In  action  against  ad- 
ministratrix for  accoantfnr,  see  Eixecators  and 
Administrators,  H  473,  474. 

Oause  of  death,  see  Death,  {  76. 

Competency  of  independent  contractor,  see  Mas- 
ter and  Servant  |  830. 

Gontribntory  negligence  in  general,  see  Nesli- 
gence,  S  136. 

Gontribntory  negligence  of  servant  injured,  see 
Master  and  Servant,  |  281. 

Execution  of  deed,  see  Deeds,  |  207. 

Failure  of  landlon  to  fnmlu  beat,  see  Land- 
lord and  Tenant.  S  231. 

Fraud  of  purchaser,  see  Sales,  S  62. 

Fraud  or  undue  inflaence  in  procuring  execa- 
tiMi  of  will,  see  Willa,  f  166. 

Oift^  see  Gifts,  1  49. 

Incompetency  of  fellow  servant,  see  Master  and 
Servant.  {  279. 

Malpractice  by  i^sidan,  see  Physicians  and 
Surgeons,  8  18. 

Negligence  of  agricultaral  society,  see  Agricul- 
ture. 8  4 

Negligence  of  carrier  in  failing  to  stop  goodf 

in  transit,  see  Carriers,  {  76. 
Npgligence  of  fellow  serrant,  see  Master  and 

Servant,  {  279. 
Negligence  of  master  causior  injury  to  servants. 

see  Master  and  Servant,  |  278. 
Ownerahip  of  prc^r^  sold  on  execution  by  Htj 

marshal,  see  Sheriffs  and  OmstaUes,  {  138. 
Payment  of  Ull  or  note^  see  BtUa  ana  Notes, 

i  527. 

Payment  of  Judgment,  see  Judgment,  |  8TT. 
Preferences  by  lunkrupt,  see  Bankruptcy.  {  303. 
Spedal  contract  with  brokers,  see  Brokers,  {  3S. 

In  parlioutar  oivU  actiotu  or  proceedrngt. 
See  Work  and  L>abor,  |  28. 
Accounting  .by  administiatrix.  see  Executors 

and  Administrators,  U  47S,  474. 
By  trustee  in  bankruptcy  to  avidd  preference. 

see  Bankruptcy,  303. 
For  breach  of  covenant,  see  Covenants.  |  122, 
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Tot  causing  death,  see  Death,  |  70. 

Tot  compcDsatioQ  of  broker,  see  Brokers,  S  88- 

Tot  failure  ot  carrier  to  stop  goods  in  transit, 
see  Carriers,  {  76. 

?OT  iojuries  caused  by  electrlcttr.  see  Electric- 
ity, ( 19. 

Tor  injaries  canaed  by  negligence  of  acricoltnnl 
society,  see  Agr^ltnre,  {  4. 

•"or  injariei  caused  hj  n^Ugoice  of  Independ- 
ent contractor,  see  Master  and  Serrant.  f  330. 

Tot  iDjaries  from  defects  or  obstmctions  in 
streets,  see  Municipal  Corporations,  |  819. 

.''or  injuries  from  negligence,  see  Negligence,  |fi 
134.  136. 

Tor  injuries  to  passenger,  see  Carriers,  |  818. 

Tot  injuries  to  persons  on  or  near  street  rail- 
road tracks,  see  Street  Railroads,  |  114. 

Tot  injuries  to  aervanta,  see  Uaster  and  Serr* 
antTll  2T&-281. 

Tor  malpractice  by  idiyddan,  see  Fhyridans 
and  Surgeons,  i  18. 

.^or  price  of  goods  sold,  see  Sales.  S  859. 

Tor  services,  see  Master  and  Servant,  {  80. 

Tor  wronsf  ul  acts  of  bzokers,  see  Briers,  {  88. 

i'rmndulent  conv^atice,  lee  Fraudulent  Convey- 
ances,  {  295i 

>n  bills  or  notes,  see  BUls  and  Notes,  H  SIT, 
527. 

>ii  guaranty,  see  Guaranty,  8  91. 
')n  insurance  policies,  see  Insurant,  |  66S. 
lelating  to  usury,  see  Usury.  {  117. 
ro  foreclow  mortgac«t  ■<«  Chattel  Mortgages,  | 
278. 

Co  set  aside  preferences  by  bankrupt,  see  Bank- 
ruptcy, f  S03. 
Co  set  adde  tiansfer  in  frand  of  creditors  or 
■ubseqnent  mircbaaerB,  see  Fraudulent  Gon^ 
veyances,  1  290. 

S  591.  A  party,  introducing  a  letter  written 
ty  his  agent  to  the  adverse  party,  is  bound  by 
be  statements  contained  therein. — Lillian  Real- 
y  Co.  T.  Erdurm  (Sup.)  749. 

f  592.  Where  an  answer  filed  in  a  prior  suit 
vas  received  in  evidence  generally.  It  inored  to 
he  benefit  of  both  parties.— Baker  r.  Duft 
Sup.)  184. 

EXAMINATION. 

>f  advena  party  befora  trial,  sea  DiscoTary,  | 
36. 

-  EXCEPTIONS. 

In  fudioial  proceeding*. 
.'ooessity  and  suflBcIency  for  purpose  of  review 

in  civil  cases,  see  Appeal,  f|  260,  274. 
rfvcefjtity  and  suflSdency  for  purpose  of  review 

in  rriminal  cases,  see  Criminal  Law,  Si  1018, 

<o  evidence,  see  Trial,  S  106. 

"o  aureties  on  appeal  bond,  see  Appeal,  S  881. 

EXCEPTIONS,  BILL  OR 

akiog  exceptions  at  trial,  see  Trial.  |  105. 

EXCISE. 

fffiilation  of  traffic  in  intozicattng  liquors,  see 
Intoxicating  Liquors. 


EXCUSE. 

For  nonperfofmance  or  defects  In  performance 
of  contnurta  In  general,  see  Contiuitg,  i  803. 

EXECUTION. 

See  Attachment 

Execution  as  condition  precedent  to  action  to 
set  aside  frandnlent  oonveyauce,  see  Fraud- 
ulent Conveyances.  §  241. 

Liabili^  of  dty  mamhal  for  conversion,  see 
Sheriffs  and  Ganstables,  |  128. 

Of  deed,  see  Deeds,  {  1^. 

Of  mortgage  see  Mortgages,  |  66. 

(^mist      tmstae  or      court,  see  Tnuta,  | 

XL  FBOPERTT  BUBJEOT  TO  BZEOV- 
TIOH. 

t  87.  The  interest  in  chattels  ot  a  mortgagor 
in  possession  may  be  sold  under  execution.— 
Corrigan  v.  Bammis  (Sup.)  69. 

ST  AT,  QPABHnTQ.  VAO ATDTO.  AMD 
BAOUBF  AOAXHST  EXEOUTZOK. 

I  158.  A  stay  of  execation  against  inter- 
est of  a  tenant  In  common  held-  permissible  by 
order  on  motion  in  a  pending  suit  for  partition 
of  the  laud  to  which  all  persons  in  interest  are 
parties.— Pitman  v.  Smith  (Sup.)  193. 

S  158.  Tenants  in  common  may  have  execu- 
tion against  a  co-teuant*a  Interest  st^ed  till 
their  equities  are  adjnsted^Pltman  t.  Smith 
(Sup.)  198. 

Vin.  BETUBir. 

Return  ansatisfied  aa  condition  precedent  to  ac- 
tion to  aet  aside  fraudulent  ctmTeyance,  see 
Frandnlent  Oony^yances,  $  241. 

X.  BUPPLEMBirTABT  PROOEEDIirOS. 

8  880.  Under  Code  Ot.  Proc.  8  2464,  an  or- 
der in  supplementary  proceedings  IteVi  to  have 
been  made  without  Jurisdiction,  and  not  suffi- 
cient to  sustain  contempt  proceedlngB^-Crys> 
tal  T.  CrysUl  (Sup.)  50. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Descent  and  Distribution ;  Willi. 
Testamentary  trustees,  see  Trusts. 

n.  APPOnvntEHT.  QUAZ^FIOATIOV, 
AMD  TENVBE. 

{  17.  Under  Code  Civ.  Proc  Sfi  2643,  2060, 
the  father  of  a  guardian  of  a  sole  legatee  under 
a  will  entitled  to  administration  c.  t.  a.  held 
properly  joined  with  her  as  a  coadministrator, 
though  hunself  not  a  competent  administrator. 
—Steele  T.  Leopold  (Sup.)  669. 

8  29.  Sons  of  testator,  appointed  as  execu- 
tors, who  did  not  renounce  their  right  to  act 
as  sncb,  Acid  to  hare  carried  on  testator's  bud- 
ness  as  executors  from  the  moment  tiiat  they 
qualified.— In  re  Hiscox  (Sup.)  308. 
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S  29.  Under  the  proTtalonB  of  Coie  Civ. 
Proc  S  2591,  the  autboritr  of  an  adminiatratOT 
c.  t.  a.  held  not  to  be  coUaterally  attacked.— 
Steele  t.  Leopold  (Snp.)  S68. 

IT.  OOLLBOnON  AKD  MAMAOEMBOT 

OF  ESTATE. 

(A)  In  a«B«i:»l. 

Esto[>peI  to  deny  authority  of  executor,  see  Bb- 
toppel,  i  77. 

i  86.  Dnty  of  exeeotors  to  collect  assets  of 
the  estate  eUted.— In  re  Hiscox  (Sup.)  808. 

i  87.  Evidence  held  insufficient  to  show  rati- 
fication by  an  executrix  of  delivery  of  certain 
personal  property,  precluding  replevin  to  recover 
the  property  from  one  to  whom  it  WEB  pledged. 
—Sweeney  v.  Provident  Loan  Society  of  ^ew 
York  (Sup.)  967. 

S  102.  A  transaction  between  an  executor 
and  a  stockbroker,  whereby  funds  of  the  es- 
tate are  turned  over  to  tbe  latter  for  the  pur- 
pose of  speculating  In  stocks,  though  both  par- 
ties are  fu  good  faith,  is  an  unlawful  invest- 
ment, and  may  be  recovered  back  by  the  estate. 
—Steele  v.  Leopold  (Sup.)  560. 

V.  AIXOWAHCE8  TO  SltHViVJJtO 
HUSBAHD,  OB 
"ELDREH. 

fl  177.  Testator  not  bein^  possessed  of  the 
fuel  and  provisions  specified  m  Code  Civ.  Proc.  | 
271^,  Bubd.  3,  at  the  time  of  his  death,  his  wid- 
ow was  not  entitled  to  an  allowance  therefor  in 
money.— In  re  Stiles  (Sur.)  714. 

8  178.  Where  a  widow  is  entitled  to  40  days' 
susteoance  under  Real  Property  Law  (Consol. 
Laws,  c.  50).  S  201,  she  may  be  allowed,  in  the 
atwence  of  other  proof  of  value,  at  the  same  rate 
as  was  paid  for  her  board  during  testator's  life- 
time.—In  re  Stiles  (Snr.)  714. 

VX.  AIAOWAKOE  ANB  PAnSHT  OF 

ouum. 

(A)  Uabllltlcs  of  Batate. 

Liabilities  of  devisees  and  legatees,  see  WilU, 
8  827. 

Liabilities  of  heirs  and  dtstrlbatees,  see  De- 
scent and  Distribution,  8  119. 

8  206.  A  claim  against  testator's  estate  by 
his  wife's  sister  for  caring  for  the  wife,  when  it 
appeared  that  the  services  were  intended  to  be 
gratuitous  nt  the  time,  held  unsustainable.— In 
re  Stiles  (Sur.)  714. 

8  206.  Tbe  relation  by  affinity  existing  be- 
tween testator's  wife  and  her  sister's  husband 
Ticld  to  raise  the  presumption  of  an  intent  not 
to  furnish  tbe  wife  board  gratuitously,  so  M  to 
sustain  a  claim  against  the  husband  s  estate. — 
In  re  Stiles  (Sur.)  714. 

8  221.  The  courts  will  Bbarply  scmtinlse  tes- 
timony as  to  long-past  transactions  upon  which 

claims  against  an  estate  are  based,  and  will  re- 
quire a  high  degree  of  probability  to  establish 
obligations  shown  chiefly  by  admission  of  de- 


ceased parties  to  the  ttanaactlona.— Ryan  r. 
Halligan  (Sup.)  646. 

▼n.  DXSTBIBIinOll  OF  ESTATE. 

Partition  of  property  of  estate,  see  Partition. 

TUX.  SALES  AHD  CONVETANOES  VX- 
DER  ORDER  OF  OOURT. 

<B)  AppUe»tlon  ud  Order. 

fi  334.  Under  Code  Civ.  Proc  8  2750,  applica- 
tion  by  administrator  to  sell  decedent's  proper 
ty  to  pay  debts  brou^t  within  three  7«aiB  aft- 
er letters  granted  is  maintainable. — ^In  re  ESych- 
ner's  Estate  (Sur.)  1110. 

8  334.  Under  Code  Civ.  Proc.  8f  2749.  STTA 
an  order  for  the  sale  of  decedent^  real  est.irf 
to  pay  judgment  liens  will  be  granted  if  brouctic 
within  three  years  after  letters  issued,  thnusli 
they  were  not  issued  until  16  years  after  dece- 
dent's death.— In  re  Eydmers  Estate  (Sur:) 
1110. 

X.  AOTIOH8. 

Eiffect  of  death  and  administration  In  general, 

see  Limitation  of  Actions,  8  80. 
Joinder  of  causes  of  action,  see  Action,  |  SO. 
Survival  of  actions  by  or  against  decedents,  see 

Abatemoit  and  Revival,  f9^ 

8  426.  A  canse  of  action  to  recover  an  un- 
lawful investment  held  to  be  In  the  executor, 
and  not  in  the  executor  as  trustee. — Steele  t. 
I«opold  (Sup.)  569. 

8  484.  A  Stockbroker  makiog  an  nnlawfol 
investment  with  an  executor  held  entitled  to  a 
credit  for  money  paid  the  executor  in  a  soit 
to  recover  back  the  funds  invested. — Steele  v. 

Leopold  (Sup.)  569. 

{  450.  Evidence  in  an  action  to  recover  an 
unlawful  Investment  made  by  an  executor  kfid 
to  make  out  a  prima  facie  case  that  the  de- 
fendant had  made  cash  payments  to  the  estate 
entitling  him  to  a  credit  therefor.— Steele  t. 
Leopold  (Snp.)  669. 

8  450.  A  party  to  an  unlawful  Investment 
of  the  funds  of  an  estate  held  to  have  tbe  bur- 
den of  ^oof  to  show  that  credits  which  he 
claims  were  paid  to  the  estate,  or  that  the 
estate  had  the  benefit  of  it— Steele  t.  Leopold 
(Sup.)  569. 

8  453.  In  a  suit  to  recover  an  unlawful  in- 
vestment made  by  a  deceased  executor.  hrM. 
that  the  court  would  not  determine  the  right  to 
contribution  as  between  the  personal  reprvwnt* 
atires  of  the  executor  and  the  plaintiff.— 
Steele  r.  Leopold  (Sup.)  569. 

XL  ACOOUKTIRO  AHD  SETTUSMEHT. 

(A)  Duty  to  Aeeoiuit> 

8  465.  Right  of  testator's  daughter,  a  legs- 
tee,  to  ask  an  accounting  of  executors  as  to 
testator's  business,  held  not  affected  by  the 
fact  that  creditors  might  have  some  claim  up- 
on the  profits  of  the  business. — In  re  Hiam 
(Sup.)  808. 

I  465.  Executors  held  bound  to  charge  them- 
selves with  the  value  of  trade-marks  of  prt>- 
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wietary  articles,  tbonsh  they  would  be  of  little 
ralue  withoat  the  formole  for  such  articles, 
vhere  the  executors,  as  empIoyOi  of  testator's 
insioess,  were  in  possession  w  auth  formnls. 
-In  re  Hiscox  (Sup.)  308. 

f  405.  Executors  will  not  be  relieved  from 
lharfiiae  themselves  with  the  good  will  of  tea- 
ator's  busiuess  because  they  do  not  know  what 
t  is  worth,  as  it  is  their  duty  to  make  an  bon- 
>st  effort  to  find  out— In  re  Hiscox  (Snp.)  808. 

S  466.  An  agreement  among  testator's  wld- 
>w  and  children  as  to  distribution  of  certain 
ii-nperty  left  by  a  will  held,  not  to  affect  the 
-iffht  of  one  of  them  to  an  accounting  as  to 
-•ther  assets  of  Uie  estate.— In  n  Hiscox  (Sap.) 
SOS. 

(B)  Proeeedlns*  tor  Aoeonmtliiv. 

i  472.  An  order  ajton  executors  to  pay  ft 
e;;fltee  a  certain  annoal  sum  from  the  net 
>rofit8  of  a  business  held  improper.— In  re  Uis- 

;ox  (Sup.)  308. 

$  472.  Executors,  ashing  a  settlement  of  ac- 
M>unt8  onder  Code  Civ.  Proc.  9  2728,  held  not 
mtitled  to  defend  against  a  demand  of  a  tega- 
ee  that  they  account  for  certain  wsets  and 
iiroSts  on  the  ground  that  testator's  creditors 
vere  not  parties  to  the  proceedings.— In  re  His- 
■ox  (Sup.)  808. 

g§  473,  474.  Evidence  held  not  to  show  that 
L  posthumous  child  of  a  decedent  was  bom 
Llive,  BO  as  to  preclude  decedent's  father  from 
Koitig  a  next  of  kin.— In  re  Smith's  Estate 
Snp.)  124. 

§S  473,  474.  A  widow,  seeking  to  defeat  the 
petition  of  the  father  of  the  deceased  hnstmnd 
or  a  compulsory  accounting  by  her  as  admin- 
ntratrix  by  showing  the  birth  of  a  posthumous 
bild.  held  to  have  the  burden  of  proring  that 
I  child  was  bom  bUto.- In  re  Smithes  Batate 
Sup.)  124. 

SettllBiT,   OyealBS,  smA  Be- 

Tlevr. 


$  514.  The  right  of  an  administrator  c. 
.  a.  to  recover  an  unlawful  Investment  held 
\at  affected  by  the  fact  that  he  bad  made  an 
iitermediate  aeeonnting.  —  Steele  v.  Leopold 
Sup.)  S69. 

EXECUTORY  CONTRACTS. 

n  eeueral,  see  Contracts, 

EXEMPTIONS. 

Lllowance  to  surviving  wife,  husband,  or  chil- 
dren from  pstate  of  decedent,  see  Executon 
and  Administrators,  H  177,  178. 

"rom  assessment  for  public  improvemeuts,  see 
Municipal  Oorporstions,  |  434. 

"rom  liability  for  Inss  of  or  injury  to  goods, 
see  Carriers,  {{  155-168. 

'rom  taxation,  see  Taxation,  {  245. 

EX  PARTE  PROCEEDINGS. 

Isbeas  corpus,  see  Habeas  Corpus. 


EXPENSES. 

Element  of  damages,  see  Damages,  |  46. 
E^mily  expenses,  liabilities  of  husband  or  wife, 
see  Husband  and  Wife,  {  19. 

EXPERT  TESTIMONY. 

See  Evidence,  |  671. 

EXPLOSIVES. 

S  12.  A  person  blasting  on  his  property  is 
liable  for  the  damage  caused  to  the  property  of 
another  by  rocks.— Derrick  v.  Kelly  (Sup.)  996. 

I  12.  One  blasting  rock  on  his  property  held 
not  liable  for  consequential  injuries  to  the  prop- 
erty of  an  adjacent  owner,  where  he  was  not 
negligent.— Derrick  t.  Kelly  (Sup.)  98& 

EXPRESS  TRUSTS. 

See  Trusts,  ||  1,  60. 

EXPROPRIATION. 

See  Eminent  Domain. 

EXPULSION. 

Of  partner  ttom  fitnit  see  Fartnefihip,  |  102, 

EXTENSION. 

Of  lease,  see  Landlord  and  Tenant,  Sl  83,  fiO. 

EXTRINSIC  EVIDENCE. 

In  genexal.  Me  Evldoiee,  if  411-448. 

FACT. 

Evidence  of  matters  of  fact  or  conclusions,  see 

Evidence.  %  471. 
Judicial  notice  of  facts,  see  Evidence,  il  10,  35, 
Presumptions  as  to  contiunanee  of  fact;  see 

Evidence,  8  07. 
Questions  of  law  and  taeL  province  of  conrt 

and  jury,  see  Criminal  Law,  H  741,  7^: 

Trial,  il  189-140. 

FACTORS. 

See  Broken. 

FAIRS. 

See  Agrteultare,  f  4.  • 

FALSE  IMPRISONMENT. 

See  Malicious  Prosecution. 
Right  to  mate,  and  mode  of  maUng,  arrest  In 
general,  see  Arrest,  S  63. 

I.  Crvn.  LZABIUTT. 

(A)  Aets  CoBRtltntlns  Pala«  ImprlsMaieat 
and  Llabltltr  Tber«fOF. 

8  15.  A  direction  given  by  a  pastor  during 
a  disturbance  in  chnrch  for  the  arrest  of  a 
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disturber  heU  not  to  liave  authorised  Ui  ftc^ 
rest  at  a  later  time,  so  as  to  rmder  tha  pas- 
tor liable  for  false  Imprisonment. — Steven*  t* 

Gilbert  (Sap.)  114. 

FALSE  REPRESENTATIONS. 

See  Fraud. 

FAMILY. 

See  Husband  and  Wife. 

Services  rendered  .between  persona  In  family  re- 
lation, see  Elzecutors  and  Admlnlstratozs,  f 
206. 

FAMILY  EXPENSES. 

liabilities  of  huaband  and  wife,  see  Hosband 
and  Wife,  S  19. 

FAMILY  SETTLEMENTS. 

See  WUIs,  1  74a 

FAULT. 

See  Negligence. 

As  cause  of  collMon,  see  Gtdlision. 

FEES. 

Of  attorn^  see  Attorney  and  Client,  |  141. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  S$  166-201.  216,  279. 

FEME  COVERT. 

See  Husband  and  WUe. 

FIDEI  COMMISSUM. 

See  TroBts. 

FIPUCIARY  RELATIONS. 

See  Brokers ;  Partnership ;  Principal  and 
Asent;  Trusts. 


FIERI  FACIAS. 


See  Execution. 


FILING. 


Mortgage  see  Gbattel  Mortgages,  t  87. 
Notice  of  claim  for  lien  aftalnst  aty,  see  Mn- 
nldpal  Corporations,  S  373. 

FINAL  ACCOUNTS. 

Of  executors  and  adminbtratois,  see  Bneotors 

and  Admin  istnitors,  IS  465-614. 

FINDING  LOST  GOODS. 

Rewards  for  tscovery  of  lost  property,  see  Re- 
wards. 


FINDINGS. 

By  commlsaloners,  appraisers,  or  viewers  in 
condemnation  proceedingB,  see  Eminent  Do- 
main. H  234.  286. 

Conformf^  of  jadgment  to  findings,  nee  Judg- 
ment, S  2S6. 

Contrary  to  law  or  evidence,  rrannd  for  ne> 

trial,  see  New  Trial,  H  (»-f4. 
Review  In  appellsto  court,  see  Appeal,  §  931. 

FIRE  ESCAPES. 

Injuries  to  licensees,  see  Negligence,  1  32, 

FIRE  INSURANCE. 

See  Insurance. 


FISCAL  MANAGEMENT. 

Of  mnnldpal  corporations,  see  Municipal  Oor- 

porationa,  IS  S6&-495. 
Of  states,  see  States,  I  11^ 

FIXTURES. 

I  18.  A  vacuum  pan  used  with  a  plant  for 
condendttg  milk  held  a  fixture  and  covered  by 
a  mcotgage  on  tbe  pIant.-~Btate  Bank  of  Wil- 
liamson v.  Fish  (Sup.)  366. 

FUTS. 

Ownership  and  control,  see  Navigable  Waters. 
I  87. 

FOOD. 

S  16.  Where  def^dant  was  not  only  a  ven- 
dor, but  a  producer,  of  milk,  a  sample  from  one 
of  two  cans  from  which  he  was  selling  milk 
was  sufficient  as  proof  of  a  violation  of  agricnl- 
tural  law  (now  Consol.  Laws,  c  1,  H  9|k  3£t, 
prohibiting  the  selling  of  impure  milk. — People 
V.  Bailey  (Sup.)  618. 

Ji  16<.  In  an  action  to  recover  the  pmalty  for 
line  impure  milk,  plaintiff  Is  not  franJined  to 
the  chemical  analysis  provided  for  by  Agricul- 
tural Law,  1 12  (now  Consol.  Laws,  c  1,  {  3-*>i. 
but  may  in  any  proper  way  show  that  the  milk 
was  not  nomuJ.— People  v.  Bailey  (Sup.)  61& 

I  1ft.  Under  Agricultural  Law,  |  12  (now 
ConB(^.  Law^  c.  1,  !  35),  fixing  the  standard  for 
pure  milk,  and  providing  that.  If  the  held  sam- 

Ele  is  deficient  as  the  samite  tested,  there  shall 
B  no  prosecution,  is  evidentiaiy,  and  hence  in 
a  prosecution  under  sections  20  and  22  (sec- 
tions 30,  3^  for  BellinK  Impure  milk  the  tesa 
need  not  be  alleged  in  the  complaint. — Peoi^  v. 
BaUer  (Sup.)  6^%. 

FORBEARANCE. 

As  consideration  for  contract,  see  Oontracts, 
i  73. 

As  consideration  for  promise  to  par  debt  of 

another,  see  Frauds,  Statute  of,  f  ». 
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'ORCIBLE  ENTRY  AND  DETAINER. 

mmary  proceedings  by  landlord  for  recovery 
if  demised  pretnlsea,  see  Landlord  and  Ten- 
int.  H  2M,  S14. 

I.  OIVII.  XXABIUtTT. 

I  4.  Under  Code  Oiv.  Proc  g  2232.  sabd.  4, 
i  petitioner  in  summary  proceedings  can  pre- 
il  only  where  it  is  shown  that  the  defendant 
I  intraded  or  sqnatted  apon  the  premises 
thout  the  permission  of  the  person  entitled 
>reto.— lincoln  Trust  Co.  t.  Hatchinscm 
jp.)  811. 

I  11.  Under  Code  Civ.  Proc.  I  2232,  mbd.  4. 
lere  the  person  soasht  to  be  dispossesaed  has 
tered  lawfully,  no  notice  to  leave  can  there- 
er  render  him  snbject  to  the  prorisiona  there- 
— Idncoln  Trust  Co.  r.  Hutchinson  (Sup.)  811. 

i  21.  Sotnmaiy  ptooeediius  are  a  creature  of 
ituto,  and  apply  only  In  those  cases  designat- 
by  the  statute.— Uncoln  Tmst  Oo.  t.  Hotoh- 
ton  (Sup.)  811. 

■  82.  In  proceedings  nnder  Code  Or.  Proc  S 
i2,  Bubd.  4,  the  onlv  gnestlon  to  he  detenain- 
ist,  "Did  the  responaent  gain  possession  of  the 
imlses  as  an  intruder!"— Uncoia  Trust  Co.  t. 
itcltinson  (Sap.)  Sll. 

FORECLOSURE. 

mechanics'  liens,  see  Mechanics*  Liens,  S| 
!T1.  272. 

mortsage.  see  Cliattel  Horl^ages,  ||  252, 
rrS;  Mortgages.  H  476-658. 

FOREIGN  CORPORATIONS. 

a  CorporationB,  H  642-678. 

FOREIGNERS. 

e  Aliens. 

FOREIGN  JUDGMENTS. 

e  Judgment,  H  818. 

FOREIGN  LAWS. 

dicial  notice  of  laws  of  other  states,  see  BtI- 
Ipnce,  i  85.  ,  , 

oRiimpnons  as  to  laws  oC  other  states,  see 
Evidence,  |  8a 

FORFEITURES. 

ir  violations  of  liqaor  laws,  see  Intoxicating 
[Jqaois,  II  24»-2S3. 

risdiction  and  relief  m  equity,  see  Equity,  8 
S4. 

insurance,  see  Insurance,  |  86S. 

insurance,  estoppel  or  waiver  affecting  right, 
lee  Insurance,  |  892. 

lease,  see  Landlord  and  Tenant,  |  112. 
liquor  license,  see  Intuicating  Uquors,  | 
106. 


FORGERY. 

Payment  of  bank  deposits  on  foijged  signatures, 

see  Banks  and  Banking,  |  306. 
Proenring  insurance  on  forged  application,  see 

Insurance,  |  66S. 

FORRAER  ADJUDICATION. 

Operation  and  eflM  fn  geneial,  see  Judgment, 
U  68S-60B,  693-726. 

FORMS  OF  ACTION. 

H  26.  28;  mectmeBt;  Forcible 
Detainer,  H  Ttover  and 


See  Acti(», 
Entry  and 
CouTersion. 


FORNICATION. 

See  Seduction. 

FOURTEENTH  AMENDMENT. 

See  CoDsHtntional  law,  H  229,  2B0l  283-309. 

FRANCHISES. 

Taxation  ot  corporate  franchises,  valuatioo,  see 
Taxation.  |  VtO. 

FRAUD. 

Conveyanoes  and  transactions  fmudulent  as  to 
credltota  w  subsequent  purchasers,  see  Fraud- 
ulent Conveyances. 

Judgment  on  note  for  pitee  of  goods  as  bar  to 
action  for  fraud  inducing  sale,  see  Bleetion  of 
Remedies,  |  3. 

0ir  parUealar  el(u«e«  of  per$ont,  or  persoM  to 
particular  relationt. 
See  Brokers.  {  65. 

Applicant  for  insurance,  see  Insurance.  S  065. 
Directors  of  corporation,  see  Oorpotations,  H 
308.  386. 

In  partfCttldr  e(a««ea  of  eonveyancea.  oontraott, 
tranaaetiona,  or  proeeedinga. 

See  Contracts,  |  94;  WlIU,  M  165-166.  ' 

Application  for  Insurance,  see  Insurance,  {  665. 

Increase  of  compensation  of  corporate  officers, 
Bee  Corporations,  |  30S. 

Snbscriptlons  to  corporate  stock,  see  Corpora- 
tions, I  80. 

Particular  remediea. 
See  Befonnfttion  of  Instruments,  |  20: 

I.  SBGBPTIOIV  COlfBTITUmrO 
FBAPP,  AND  TJABTfiTTy 
THEREFOB. 

I  13.  Defendants  held  not  liable  as  for  fraud 
in  representing  the  value  of  a  franchise  in  the 
sale  of  corporate  securities,  though  the  fran- 
chise afterwards  proved  to  be  Invaild^Ijane  v. 
Fenn  (Sup.)  237. 

I  23.  The  purchaser  of  corporate  securities 
held  not  entitled  to  maintain  an  action  for 
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fraod  on  tiis  grormda  of  oTercapitalizatioo  of 
the  corporatio&^Laiie  t.  Fenn  (Sup.)  237. 

H.  ACTIOHB. 

(D)  Daiia«s«fl. 

I  S&.  Rule  of  damages  for  false  repreflenta- 
tioD3  iDducins  the  purchase  of  bonds,  stated.— 
Davidge  v.  Goarduui  Trast  Co,  of  New  YoA 

(Sup.)  628. 

FRAUDS,  STATUTE  OF. 

m.  PBOMIBBB  TO  AinwER  FOB 
DEBT,  DEFAtn.T  OB  ICSOAB- 
lUAOS  or  AHOTHER. 

S  23,  Purchase  of  busineBs,  wherein  <Mie 
agrees  in  writing  to  assume  debt  of  Beller,  held 
not  within  the  statute  of  fraada. — Ackley  v. 
Skinner  (Co.  CL)  1105. 

S  23.  Purchaser  of  business,  assuming  as  part 
of  consideration  of  a  debt  dae  to  a  thira  party, 
held  liable  as  on  an  original  undertaking. — ^Ack- 
ley V.  f^kinner  (Co.  Ct.)  1105. 

S  88.  Plaintiff's  forbearance  and  defendant's 
agreement  to  pay  the  debt  of  a  corporation  held 
independent ;  hence,  one  was  not  the  considera- 
tion for  the  other.— Yracheta  t.  Stanford  (Sup.) 
117. 

I  33.  An  Independent  verintl  promise  to  pay 
a  debt  of  another  is  enforceable  only  in  case  it 
is  based  on  an  independent  consideration. — 
Tracheta  v.  Stanford  (Sup.)  117. 

V.  AOBEEMEirrS  NOT  TO  BE  PER- 
FORBCED  WITHIK  ONE  TEAB. 

S  44.  An  oral  contract  of  employment  for 
three  years  is  within  die  statute  of  Avuds  and 
void.- Bosen  t.  M.  Philipsbom  Go.  (Sup.)  486. 

Vm.  BEQinSITES  AND  SUFFIOIENOT 
OF  WBITING. 

Right  to  reform  void  unilateral  contract  so  as 
to  evidence  verbal  contract  void  under  statute 
of  J^nds,  see  Reformation  of  Instruments,  S  7. 

XX.  OPEBATIOW  AND  EFFECT  OF 
STATUTE. 

Specific  performance  of  oral  contracts 
perfomwd,  see  Specific  Ferformanoe,  H 

I  I2d.  The  acts  of  part  performance  which 
take  a  land  contract  out  of  the  statute  of 
frauds  must  be  done  by  the  party  seeking  to 
enforce  the  contract. — UcKinley  t.  Hessen 

(Sup.)  257. 

S  129.  ImproTements  indicating  part  per- 
formance of  a  land  contract  must  be  substan- 
tial and  permanent,  and  the  loss  thereof  a 
8a<^fice,  and  must  warrant  a  belief  that  they 
would  not  have  been  made,  had  there  been  no 
contract.— McKinley  v.  Hessen  (Sup.)  257. 

i  129.  Where  plaintiff  gives  proof  of  part 
performance,  which  points  to  the  existence  of 
the  parol  agreement  alleged,  the  court  per- 


mits proof  of  the  apeement^McKlnley  t, 
Hessen  (Snp.)  ^7. 

X.  PI.EADIKO,  EVIDENCE.  TRIAL, 
AND  REVIEW. 

1  149.  Plaintiff  is  not  required  to  plead 
facts  which  necessarily  take  the  contract  sard 
on  out  of  the  statute  of  frauds;  it  being  mt- 
ficieot  if  he  pleads  a  legal  contract  and  facis 
which  may  render  the  statute  fnmvUcable.— 
Yracheta  v.  Stanford  (Sup.)  117. 

S  152.  A  person  sued  waives  the  statute  of 
frauds,  unless  he  presents  It  as  a,  d^ense  by 
demurrer  or  answer.- Yradieta  t.  Stanfora 
(Sup.)  117. 

S  152.  The  statute  of  frauds  Is  not  availaUt 
as  a  defense,  unless  pleaded^Addeiz  r*  Skinner 
(Co.  Ct)  1106. 

FRAUDULENT  CONVEYANCES. 

I.  TBABSFEBS  _  AND  TBABSAOTZOVI 

IMVAUD. 

(P)  CoBfldentlAl  Relatlona  af  FbtUm. 

S  101.  Payment  to  relatives  or  near  frieDds 
of  debts  by  a  person  in  &iiliQr  drcumstancei 
does  not  justify  an  inference  of  fraud. — Klein  t. 
Gallin  (Sup.)  1036. 

in.  BEMEDIES  OF  CBEDITOBS  AND 
FUBCBABEBS. 

(C)  Blvbt  of  ActloD  to  Set  Aside  Tnw*- 
fer,  and  DelcmacB. 

8  241.  A  judgment  creditor  cannot  sue  » 
set  aside  a  fraudulent  conveyance  by  the  debior 
until  the  IsBuonce  of  execution  and  Ita  retora 
unsatisfied.— Klendl  v.  Dnbroff  (Sup.)  121- 

<B)  Parties  and  Process. 

I  ^5.  In  an  action  to  set  aside  conveyances 
as  in  fraud  of  the  grantor's  creditors,  a  cer- 
tain person  held  not  a  necessary  party,  in  view 
of  3  Cumminss  &  O.  Gen.  Laws,  p.  3284.  { 
74.— Citr  Bqulty  Co.  v.  Elm  Park  Realty  Co. 
(Sup.)  4&7i  Same  v.  Jones  (Snp^  4S9l 

(O)  BTldenoe. 

(  295.  Evidence  Acid  not  to  show  that  a  pur* 
chase  from  a  grantor  in  failing  cdreimiatancM 
was  fraudulent,  or  that  a  mortgace,  given  ts 
part  of  the  consideration,  executed  to  an  all^vd 
creditor  of  the  grantor,  constituted  fraud  <tf  the 
creditor.- Klein  v.  Gallin  (Sup.)  1086. 

i  295.  A  grantee  of  property  transferred  bj 
a  bankrupt  held  bound  to  account  for  the  pro- 
ceeds <A  its  sale  by  her. — Klein  t.  Oallin  (SmJ 
1036. 

FREIGHT. 

carriage  of  goods,  see  Carrieii^  H  70-18ft. 

FUEL. 

Allowance  to  mmivlng  widow,  see  Executois 
and  Administrators,  |  177. 
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FUNDS. 

Poblic  funds,  see  Mnnlcipal  Ooxpontioii^  H 
868-995:   States,  {  162. 


GAMING. 


Bee  Gamine. 


I.  OAXBUlrO  OOMTBAOTS  AXS 
TBANBAOTXOm. 

(B)  RlKbts  and  Remedies  of  P»rUes. 

I  28.  A  stakeholder  is  liable  for  the  stake 
placed  in  his  hands  whether  he  has  paid  It 
over  to  the  winner  or  not— Kohler  t.  Rosen- 
thal (Sop.)  326. 

I  80.  Where  a  person  places  money  in  the 
hands  oS  another  to  be  used  Cor  gaming  and  re- 
calls it  before  it  is  used,  the  party  in  whoM 
hands  the  money  Is  must  repay  it— Kdilw  t. 
Bosenthal  <8tip.)  S2S. 

i  80.  A  person  into  whose  hands  money  has 
been  placed  by  the  owner  of  a  race  horse  for 
the  purpose  of  betting  on  the  horse  Is  not  a 
Koarantor  tliat  all  bets  made  by  him  for  the 
owner  wottld  be  paid  by  the  partiea  who  lost. 
— Kohler  t.  Rosenthal  (Snp.)  826. 

I  30.  No  r^t  of  action  exists  against  a 
person  into  whose  hands  money  has  been  plac- 
ed for  gaming  purposes  for  the  recovery  of  a 
bet  which  has  been  won,  but  where  a  person 
commissions  another  to  make  a  bet  and  gires 
him  money  for  that  purpose,  and  recalls  his 
authority  before  the  money  ia  used,  he  has  a 
rijyht  of  action  to  recover  it  back.— Kobler  t. 
Rosenthal  (Sup.)  325. 

9  34.  A  loser  may  recorer  back  from  the 
winner  losses  which  he  lias  voluntarily  jHlid, 
although  the  bet  may  have  been  honestly  won. 
—Kohler  t.  Rosenthal  (Sup.)  325. 

XH.  OBUnKAX.  RESPOKSIBIXJTr. 
(B)  Prosecvtlon  and  Pnnlahment* 

9  98.  In  a  trial  for  violating  Pen.  Code,  | 
3S1,  in  keeping  a  room  with  devices,  books,  [ta- 
pers, etc.,  for  the  purpose  of  recording  and  r«;is- 
teriog  bets  and  wageis,  evidence  held  sufficient 
to  sustain  a  oonvietlon.- People  v.  Albert  (Sup.) 
87S. 

GARNISHMENT. 

Sea  Attadiment 

GAS. 

I  7.  Laws  1806,  p.  1406,  c.  661.  creating 
a  corporation,  held  to  repeal  Laws  1848, 
p.  SI,  c.  37,  S  18,  and  to  give  a  perpetual  fran- 
chise, BO  that  a  pennissicm  granted  by  a  city 
for  the  laying  of  pipes  in  the  streets  is,  when 
acted  on,  effective  perpetually.— City  of  New 
Tork  T.  New  Yotk  Mut  Gaslight  Co.  (Sup.) 

GENERAL  APPEARANCE. 

^ee  Appearance,  I  9. 


GEOGRAPHICAL  FACTS. 

Judicial  aotlee  ot,  see  Evldenoe,  |  IOl 

GIFTS. 

C»uiritable  gifts,  see  Charities. 

X.  INTER  VIVOS. 

I  16^  An  executory  promise  of  a  gift  cannot 
be  enforced  for  lack  of  consideration.— Ryan  v. 
Halligan  (Sup.)  646. 

S  48.  In  an  action  for  specific  [lerformaDce 
of  an  alleged  parol  agreement  whereby  defend- 
ant was  to  take  the  title  to  land  for  which  plain- 
tiff  paid  the  consideration  and  to  convey  it  to 
plaintiff  on  demand,  evidence  held  to  show  a  gift 
of  the  land  by  plaintiff  to  defendant— McKin- 
1^  T.  Beasen  (Sup.)  257. 

GOODS. 

See  Pn^rty. 

Mortgage,  see  Chattel  Hortgagei. 
Sale,  see  Sales. 

GOOD  WILL 

As  proper^  to  be  hudnded  In  account  of  execu- 
tor, see  Bzecutors  and  AdminlstiatoEi,  |  466. 

GOVERNMENT. 

See  States. 

GRAIN. 

E^erators,  see  Warehousemen. 

GRANTS. 

See  Deeds. 

Of  easementa,  aee  Eaaanenta.  S  IC 

GUARANTY. 

See  Indemnity;  Principal  and  Surety. 
Application  of  statute  of  frauds,  see  Frauds, 

Statute  of,  H  23,  S3. 
Liability  as  guarantor  of  person  receiving  mon* 

ey  for  purpose  of  gaming,  see  Gaming,  {  30. 

Xn.  DnOKABOB  OF  OVARAHTOB. 

I  09.  The  acceptance  by  the  piineipal,  with- 
out die  guarantor^  consent,  of  notes  for  the 
debt  then  due,  released  the  guarantor.— Frits  t. 
Mooakad  (Sup.)  3W. 

TV.  BE1CEDIE8  OF  0BEDXTOR8. 

I  01.  In  an  action  on  a  guaranty  of  the  ac- 
counts of  a  firm,  evidence  held  not  to  show  that 
defendant  consented  to  plaintUFs  acceptance  of 
notes  from  the  debtor  f6r  accounts  then  doe. — 
Frits  T.  Mouakad  (Sup.)  329. 


GUNPOWDER. 


See  Explosives. 
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ISO  miW  YOBK  SUPPLBIUBNT. 


HABEAS  CORPUS. 


I.  HATUBS  AHB  OmOVWDB  Or 
BBKEDT. 

I  27.  The  qaestion  of  }uriBdictioti  to  Impow 
■entence  can  properly  be  raised  hj  hibeu  cor- 
pnB.— People  t.  Frost  (Sap.)  491. 

HABITUAL  DRUNKARDS. 

See  Drunkards. 

HARMLESS  ERROR. 

In  dvil  actions,  see  Appeal,  H  1032-10S2. 
la  crimlDal  prosecQtioDa,  see  Grimloal  Law,  H 
116&-117S. 

HAWKERS  AND  PEDDLERS. 

I  4,  The  offering  of  theater  tliAets  for  sale 
does  not  constitute  "hawking^  and  ''peddling." 
■o  aa  to  regnire  a  dty  lioense  therefor.— People 
T.  Mark!  (Qan.  Seas.)  1106. 


See  Oandog. 


HAZARD. 
HEALTH. 


B^ulation  of  manafactnre,  sale,  and  use  of 
articles  of  food  or  drink,  see  Food. 

Begulatlon  of  practice  of  medicine,  aee  Plijwi- 
diuu  and  Snigecma. 

X.  BOABDS  OF  BEAXAK  ATO  SAXX- 
TABT  OFFIOBBS. 

I  3.  An  outgoing  board  of  trustees  of  the  Til- 
lage of  MechanlCTille  A«Id  to  have  the  power,  at 
its  first  meeting  after  the  annual  election,  not 
only  to  fill  a  vacancy  on  the  board  of  health 
on  expiration  of  a  member's  term,  but  to  in- 
crease the  number  of  membera  and  appoint  in- 
cumbents thereto.— Whitney  t.  Patrick  (Sap.) 
550. 

I  8.  The  history  of  pnUic  health  legislation 
shows  that  the  L^lslatare  intended  that,  after 
the  organization  of  the  boards  of  health  under 
Laws  1883,  p.  1496,  c.  661,  the  term  of  ofllce 
of  the  subsequent  members  should  be  three 
years.— Whitney  t.  Patrick  (Sup.)  650. 

}S.  Under  General  Construction  Law  (Con- 
.  Laws,  c.  22)  S  95,  and  Laws  1909,  p.  1797, 
c  696,  held,  that  the  re-enactment  of  Laws  1900, 
p.  1471,  c.  667,  relating  to  the  duties,  powers, 
etc.,  of  the  State  Board  ot  Pharmacy,  by  Laws 
1909,  c  49  (Conaol.  Laws.  &  4Q)  J  m_dld  not 
abolish  the  Board  <ft  Pharmacy.— State  B<«rd  of 
Pharmacy  t.  Mishking  (Sup.)  763. 

H.  RBOin:.ATION8  AHD  OFFEmiES. 

Regulation  of  manufacture,  sale,  and  use  of  ar- 
ticles ef  food  or  drink,  see  Food. 

Begulatioa  mi  practice  of  medicine,  see  Phyai- 
dans  and  Surgeons. 


HEARING. 


On  foredoeuie  of  mortgage,  see  Mortgapi 

476. 

On  trial  by  conzt  without  Jury,  see  Trial,  |  SX 

HEAT.  J 

Covenants  in  leases  for  supply.  Me  luii'V 
and  Tenant.  H  44,  172,  178,  231.  i 

Failure  of  landlord  to  furnish  as  defense  te  tt\ 
tioo  for  rent,  see  Landlord  and  Tenant,  |  SBJ 

Failure  of  landlord  to  fonkish  as  orictian,  m 
Landlord  and  Tenant,  |  17&  ' 


HEIRS. 

Sea  Descrait  and  Distributiou. 

HIGH  SCHOOLS. 

See  Schools  and  School  Diatrlcta,  f  144. 

HIGHWAYS. 

See  Bridges;  Navigable  Waters,  H  20,  26. 
Bights  in  and  use  of  hiriiways  by  street  ni- 

loada,  see  Street  BaUzosda. ll  24.  27. 
Streets  In  dtles,  see  MmUeipal  Owpimtion^  ff 

688-706. 

BBGVIATION  AHB  USX  FOB 
TBATBL 

Bridge^  see  Bridges,  |  46. 

(B)  Usa  off  HIskwar  mmA  tmw  mt  tka 


Use  of  street  as  highwi^,  ase  Utanitdpal  Gups- 
rations,  H  703-708. 

(C)  Injarles  trowt  X>efeots  or  Obatra«ti««. 

In  bridges,  see  Bridges,  t  46. 
In  streets,  see  Municipal  Corporattoni*  It  <^ 
821. 

HINDERING. 

Creditors^  by  fraudulent  tranters  In  genenL 
see  Fraudulent  Conveyances. 

HIRING. 

Of  premisea,  sea  Landlord  and  Tenant 

HOLDING  OVER. 

By  tenant  as  extenri<m  or  renewal  oC  t«iancTi 
for  yaant  aee  Landlord  and  Tenant,  1  80. 

HOLIDAYS. 

See  Sundajr. 

HOMESTEAD. 

Dower  or  rights  of  widow  in  real  property  of 
deceased  husband,  see  Dower. 

HOMICIDE. 

CSvil  liability  for  causing  death,  see  DeatL.  H 

17.  78. 
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HOSPITALS. 

Uabilltj  for  injuries  caused  by  negligence  of 
employ^  of  hoepltal  corporatioD,  see  Muter 
and  Servant,  {  317. 

Power  of  insarance  company  to  hold  real  estate 
for  use  as  bosidtat  for  employes,  aee  Insur- 
ance, i  86. 

HOSTILE  POSSESSION. 

Of  occupant  of  real  estate  holdlns  adTersely*  aee 
Advene  PnssBMioD,  1  79: 

HOSTILE  WITNESS. 

Impeachment  for  interest  or  bias,  see  Witness- 
es, H  363.  868. 

HUMANITARIAN  DOCTRINE 

Injary  aTi^ble  notwithstanding  contributoiy 
negligence,  see  Street  Ballroads,  |  108. 

HUSBAND  AND  WIFE. 

See  Dover. 

Allowance  to  snrrlTor  from  estate  of  decedent, 

see  Execotors  and  Administrators,  H  177, 178. 
Competency  as  witnesses  for  or  against  each 

other,  see  Witnesses,  |  60. 
Enforcing  performance  of  contnu^  to  convey 

land  on  failDre  of  wife  to  cooT^  dower,  see 

Specific  Performance.  |  10. 
Judgment  against  husband  or  wife,  conclnatve- 

ness  as  against  spouse,  see  Judgment,  •%  688. 

I.  KUTUAX.  RIGHTS,  DTTTIBa,  AHD 

TJABn.TTTEB. 

I  17.  A  husband  held  not  liable  for  the  price 
of  a  dress  contracted  for  by  his  wife. — Charles 
V.  StTouse  (Sup.)  736. 

I  18.  Evidence  Md  not  to  show  liability  of 
a  nosband  for  necessaries  sold  his  wife,  living 
apart  from  him  to  the  knowledge  of  the  seller, 
and  supplied  by  him  with  mcMiey.— Qulnlan  t. 
Westarvelt  (SupJ  878. 

in.  OOWVETAHOEa,  COKTOAOTg,  AKP 
OTHBK  TOAKSAOTIONB  BETWEEX 
HUSBAND  Ain>  WIFE. 

Specific  performance  of  contract  to  reconTey,  aee 
Spedfle  Performance,  i  88. 

VI.  AOTioira. 

Gtmcluslveness  of  Jndgment      against  iponae^ 

see  Judgment,  i  683. 
Conditions  precedent  to  right  of  action  \j  wifb 

to  reeover  moneys  paid  to  third  person  for  her 

benefit,  see  Money  Keceived,  |  £1. 
Parties  to  suit  for  specific  performance,  aee 

Specific  Performance,  fi  106. 

VnX.  SSPABATXOK  AHD  8EPABATB 
MAIMTBNAVOE. 

Contract  acalnet  public  policy*  aee  Contracts,  { 
111. 


XZ.  ABAHDOKIEEWT. 

Payment  by  wife  as  affecting  limitations  anlnst 
husbaod,  see  I4mltatl(Ki  of  Actlooi,  {  16CL 

HYPOTHECATION. 

See  Chattel  Mortgages ;  Pledgea. 

ICE. 

Contracts  creating  monopoly  of  ice  buslfiess, 
•ee  Monopolies,  U  12,  sL 

IDENTITY. 

Of  causes  of  action  or  defenses  as  afTectlng  op* 

eration  of  former  judgment  as  bar,  see  Jud^ 

ment.  |{  585-608. 
Of  issues  or  subject-matter  of  action  as  affecting 

condnslTenese  of  Judgment,  see  Jud^nen^  | 

726. 

Ot  pezwms  w  affecting  coneluidTene«  of  ter- 
mer Judgment^  see  Jtwgment,  U  688^  68% 

IDIOTS. 

See  Insane  Persons. 

ILLEGAL  IMPRISONMENT. 

See  False  Imprisonment. 

ILLEGALITY. 

Of  contraete,  see  Contracts,  |  111. 

IMBECILES. 

In  general,  see  Insane  PerBonn 

IMITATION. 

Of  articles  of  food,  see  Food. 
Of  tndeHuaA  or  trade^iame  as  unfair  eompett- 
tiwi,  eee  Tnde-Mhriu  and  Trade-Names,  |  70. 

IMMOVABLES. 

In  general,  see  Property. 
Conveyances,  see  Deeds. 
Mortgages,  see  Mortgages. 
Sales,  see  Vendor  and  Purchaser. 

IMMUNITY. 

From  tazatlm,  see  Taxation,  |  245. 

IMPEACHMENT. 

Of  witneM,  see  Witnenei,  M  868-Ml. 

IMPLICATION. 

Creation  of  casement^  see  Eaaementi,  1  15. 

IMPLIED  AUTHORITY. 

Of  agoat,  see  Principal  and  Agent,  H  100-100 
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IMPLIED  CONTRACTS. 

fi«e  Account  Stated;  Money  Becefved;  Work 

and  Labor. 
Atencjt  WW  Principal  and  A«ent,  |  1^ 

IMPLIED  REPEAL 

Of  statute,  Bee  Statutes,  |  163. 

IMPLIED  WARRANTY. 

On  sale  of  pezwmal  ptopertr,  see  Sales*  H  273, 
288. 

IMPRISONMENT. 

See  False  ImprlscMiment. 

Arrest  in  eriminal  cases,  see  Arrest,  f  63. 

Beleaae  on  habeas  corpus,  see  Habeas  Corpns. 

IMPROVEMENTS. 

Am  part  performance  of  contract  within  statute 
of  frauds,  see  Frauds,  Statute  of,  S  129. 

Compensation  for  improTements  on  appropria- 
tion of  land  for  public  use,  see  Eminent  Do- 
main, S  183. 

Liens,  see  Hedianfcs'  Uena. 

Public  loiproTOments,  see  Bridges.  ||  8.  10; 
Canals,  f  8:  Hnnlcdpal  Corporations,  i|  860- 
512. 

INCAPACITY. 

In  general,  ms  Drunkards;  Insane  PersoiUL 
To  eontrad;  see  Deeds,  |  68L 

INCOMPETENCY. 

See  Drunkards;  Insane  Persons. 

INCONSISTENCY. 

In  description  of  Iwundaries,  see  Boundaries, 

§  3. 

Of  altematiTS  remedies,  see  Election  of  Beme- 
dies.  la 

INCREASE. 

Of  compensation  of  eoipoxate  offieexs,  aee  Cor- 
porations, {  30& 

INCUMBRANCES. 

See  Sf echanics'  Liens ;  Mortgages. 
Covenants  against,  performance  or  breach,  see 
■    Covenants,  }  96. 

INDEBTEDNESS. 

Of  corporadons  in  general,  see  Corporations,  SI 
469  477 

Of  intestate,  liability  of  heirs  and  distributees, 
see  Descent  and  Distrtbutitni,  I  119. 

Of  muQicipal  corporations,  see  Mumcipal  Cor- 
poraUooB,  SS  S6S,  918. 

Of  states,  see  States,  |  162. 

Of  testator,  liability  of  derlseee  and  legatees, 
see  Wills,  I  827. 


INDEMNITY. 

See  Guaranty ;  Principal  and  Sniety. 

S  13.  Though  there  is  no  right  of  contribu- 
tion among  intentional  wrongdoers,  where  one 
is  held  liable  to  a  tMrd  pdrson  for  the  wrong- 
ful act  of  his  agent,  the  principal,  himself  in- 
nocent, has  the  right  to  indemnity  from  his 
agent  who  has  thus  misused  Us  authority.— 
Lane  T.  Fesn  (Sup.)  2S7. 

INDEMNITY  INSURANCE. 

See  Insurance.  {  183. 

INDEPENDENT  CONTRACTORS. 

tiabUfty  for  acts  and  omlestoni,  see  Master  aod 

Servant,  {{  S1&-322. 

INDICTMENT  AND  INFORMATION. 

For  soliciting  insurance  without  certificate  of 
authority,  see  Insurance,  I  80. 

INDORSEMENT. 

Authority  of  agent  to  indorse  notes*  see  Pried* 

pal  and  Agent,  i  109. 
Of  bill  of  exchange  or  pnunlssoxar  note,  see  Bills 

and  Notes,  S  m 

INDUCEMENT. 

In  contracts,  see  Contraets,  H  73. 

INEBRIATES. 

See  Drunkards. 

INFANTS. 

Allowance  for  support  of  children  from  estnle, 
of  decedent,  see  Executors  and  Administra- 
tors, SS  177.  17a 

Care  required  as  to  children  in  general,  see  N?g^ 
ligence,  S  7. 

Contributory  negligence  of  ehlldren  In  general 
see  Negligence,  S  85. 

INFERIOR  COURTS. 

Bee  Courts,  SS  188-19a 

INFLUENCE 

Undue  influence  affecting  validity  of  will,  see 
Wills,  H  165-166. 

INFRINGEMENT. 

Of  trade-mark  or  trade-name,  see  Trade-Maifcs 
and  Trade-Names,  S  85- 

INHERITANCE. 

See  Descent  and  Distribution. 

INHERITANCE  TAX. 

See  Taxation,  S  879. 
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INJUNCTION. 

Relief  ugnlntt  parttotUar  act*  or  prooetditig*. 
Combinations  in  restraint  of  trade,  see  Monop- 
oUes,  {  24. 

Enforcement  of  Jadgment,  see  Judgment,  |  414. 

InfrloKemeDt  of  trade-mark  or  trade-name,  see 
Trade-Harks  and  Trade-Names,  {  95. 

Unauthorized  or  illeni  acts  b7  municipality  or 
officers  in  general,  see  Municipal  Corpora- 
tions, S  996. 

Use  of  corporate  name,  see  Oorporations,  |  49. 

n.  SUBJEOTB  OF  PBOTEOTIOH  AMD 
RKTiTEF. 

(D)  Corporate  FvanclilseB,  M«««K«f  mt» 

1  73.  Eqai^  will  enjoin  officers  or  directors 
from  abasing  tneir  powers  to  the  IniniTof  stodi- 
holdaw.— lAwrence  t.  Weber  (Sop.)  289. 

(O)  P«noBAl  Rlsbta  and  Duties. 

I  96.  Under  Laws  1908,  c  182,  |  2,  plain- 
tiff held  entitled  to  restrain  defendant  from  ns* 
lag  his  name  in  advertiriug  defendants  set  of 
books.— Eliot  T.  Jones  (SupO  989. 

HZ.  AOTIOBTS  FOR  IHJimOTIONS. 

Admissions  hy  demurrer,  see  Pleading,  (  214. 
Scope  of  inquiry  on  demurrer,  see  Pleading,  1 
216.  ^ 

I  114.  A  corporation  authorised  by  its  diar- 
ter  to  npply  a  city  with  electric  lighting  and 
povrer  keia  not  entitled  to  enjoin  an  ill^ally 
constituted  corporation  fnxn  furnishing  in  com- 
petition with  ft  electric  lighting  and  power  to 
the  city.— Qeneva-Seneca  SSectric  Co.  r.  Bconom- 
io  Power  tt  Const.  Co.  (Snp.)  926. 

XV.  VBEUHniABT  AMD  niTEBIAOU- 
TOBY  IMJVM0TIOM8. 

In  suit  for  infringement  of  trade-maA  or  trad^ 
name  or  for  unfair  competition,  see  Trade- 
Marks  and  Trade-Names,  f  99. 

<A}  CtewoBda  mmA  PiwavaAlas*  t*  Pvaean. 

S  187.  The  granting  of  an  Injnnetlon  pen- 
dente lite  held  error.— Maloney  Katsenstein 
<Sup.)  418. 

I  148.  Where  plaintiff  obtained  an  injanction 
restraining  tratuuer  of  stock,  the  court  held  to 
have  authority  to  require  an  undertaking  con- 
ditioned to  pay  indebtedness  alleged  by  defend- 
ant, tbougb  the  order  was  broader  than  Code 
CiT.  Proc  i  620.— American  Bndu  Nat  Bank 
T.  Ooubert  (Sup.)  897. 

t  148.  An  undertaking  given  by  a  party  pro- 
curing an  injunction  held  to  be  construed  in  the 
licht  ot  the  Older  for  the  injunction.'— American 
EJxcb.  Nat.  Bank  t.  Gonbert  (Sup.)  897. 

CB)  CvmammMmm^Mo4.ttrimm*  Vaeatiav^  o» 

1  163.  A  temporaiy  injunction  continued,  on 
the  filing  of  conflicting  amdaTlts.— Wakefield  t. 
Perkins  (Sop.)  635. 


Tm.  WftBTT.TTmi  OM  BOMDfl  OR 
UMDEBTAKIMOS. 

I  286l  Principal  and  surety  In  an  Injanction 
bond  held  bound  thereby.— American  Skch.  Nat 
Bank  t.  Ooubert  (Sup.)  897. 

i  236.  Uablllty  on  an  injunction  bond  held 
to  haTe  accrued  on  dismissal  of  complaint  in 
the  suit— American  Etch.  Nat  Bank  v.  Oou- 
bert (Sap.)  897. 

I  244.  One  for  whose  benefit  an  injunction 
bond  was  glren  held  entitled  to  sue  therem 
without  any  previous  determination  as  to  dam- 
ages nnder  Code  Olv.  Proa  H  623,  623^— Amer- 
ican Bxdi.  Nat  P-  IT.  Qonbert  (Bopb)  887. 

INJURIES. 

Ib  SMwai,  ese  Damages ;  NegUgeneik 

IN  PAIS. 

Estoppel,  see  Estoppel,  ff  6&-97. 

IN  REM. 

Proceedings  for  forfeiture  of  Intoxicating  11^ 
oors,  see  Intoxicating  Liquors,  |  260. 

INSANE  PERSONS. 

Presumption  as  to  contlnnanoa  of  Insanity;  see 

Evidence,  |  67. 

V.  PSOFEBTT  AMD  OOMVSTAMOSS. 

Mental  capad^  xeqnislte  to  make  deed,  see 

Deeds,  | 

Ji  71.  No  application  to  the  court  by  the  com- 
ttee  of  an  Inoompetent  held  necessary,  in  or- 
der to  transfer  lana  which  retained  the  cliarac- 
ter  of  personalty  belonging  to  the  incompetent 
—In  le  Oovert  Ave.  in  City  of  New  York  (Sup^ 

17a 

▼I.  OOMTRAOTS. 

I  75.  An  agreement  of  the  wife  of  an  Incom- 
petent husband  to  pay  her  sister  for  her  board 
held  an  agreement  for  necessaries  fbr  which  the 
wife  oouM  bind  her  husband's  estatb— In  n 
Stiles  (SnrJ  714. 

INSOLVENCY. 

See  Bankruptcy. 

INSPECTION. 

Of  tools,  machinery,  appliaocee,  and  places  for 
motk  for  protection  of  servant,  see  iMaster 
and  Servant,  i  124. 

INSTRUCTIONS. 

By  court  to  jun.  see  Criminal  Law,  U  76% 

780,  829;  Trial,  H  20(^255. 
By  master  to  servant  eee  Haitor  and  Servant 

li  1S0-1S5. 
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INSTRUMENTS. 

Best  and  Moondary  efidencb  m  BMdeno*,  H 

166,178. 

Soeamoitary  evidenn,  lae  SMdenee,  H  oBStt 
876. 

Parol  or  otber  extriiuie  flWdanc^  Me  Srldmce* 

Sf  411-443. 
Recordinx,  see  Records. 
Befonnation,  see  BeformatltHi  of  Infltrnments. 

Parttouiar  oUutet  of  writtm  iiuinuMntt. 
See  Bille  and  Notes ;  Chattel  Mortgasea ;  Gom- 

piomise  and  Settlement;  Insurance;  Mort- 

sagas;  Beleaae;  Stipnl.  '->ns;  Wills. 
Omtracts  In  genoal,  coD.,t.rMCtloa  and  i^aza- 

tion,  see  Oontracts.  H  168^84. 
Contracts  of  sale,  see  SaleSr  {  28L 
Deeds,  aee  Deeds. 

INSURANCE. 

I.  OOXTBOI.  AMP  BBOTOATIOH  IH 
GEKEBAXb 

I  30.  Indlctmeot  for  soliciting  Insurance  with* 
ont  procuring  a  certificate  of  antiiority  In  vlo* 
lation  of  Pen.  Code,  {  &77&  held  fatally  defect- 
ive.—People  T.  Richardson  (Ca  Ot)  712. 

n.  nrsvBAMOB  oohpahiei. 

CA)  Sto«k  OompaalM. 

f  86.  A  life  Insurance  company  Aeli,  onder 
Insurance  Law  (GonsoL  Laws.  c2S)  %2l>,  subd. 
2,  authorized  to  purchase  real  estate  to  be  used 
as  a  hospital  for  the  can  of  the  tmv^rrtm  af- 
flicted with  tnbereulosia— FeMe  t.  HotdiUss 
(Sup.)  649. 

VI.  PBEBCnnf  8,  DUES,  AND  A88E88- 
MEirrB. 

Best  and  secondary  evidence  In  action  for  pre- 
miums, see  Evidence,  |  178. 

f  183.  Indemnity  policies,  Insuring  against 
liability  t<«  injuries  to  employes  on  premises 
which  It  occupied,  held  to  cover  adjacent  prem- 
ises leased  by  defendant  and  occupied  by  it  in 
connection  with  the  original  premises,  so  as  to 
render  defendant  liable  for  the  premiums  on  the 
policies.— .Stna  Life  Ins.  Co.  v.  Da  Pazqne^ 
Hoot  &  Monense  Co.  (Sup.)  759. 

i  188.  Evidence  held  insufllcient  to  show  can- 
cellation on  notice  by  insured  of  policy  of  casu- 
alty company.— Mew  Amsterdam  Casualty  Co. 
T.  Spaeth  (Sup.)  746l 

X.  FOBFEinmE  OF  POLIOT  FOB 
BREACH  OFPBOMI880BT  WA&- 
BANTT.  COVENANT,  OB  OONBI- 
TXON  81IBSEQ1IENT. 

(B)  Xattera  Bel»tliiv  t»  Prt^evtr  w  Ib- 
tevoat  iBsued. 

I  836.  A  stipulation  in  a  policy  held  to  re- 
fer to  policies  existinK  at  the  time  of  the  loss, 
and  to  amount  to  a  condition  whldi,  If  unfnl- 


fllled,  left  the  policy  vold-r-Sadfer  t.  Bkmlltco 
Fire  InsL  Go.  TSup^  155. 

<■)  g— yyawBt  •!  Pvewluui  mt  Aamnm 
meats. 

I  SOS.  In  an  action  on  a  life  policy  forfeited 
for  nonpayment  of  prMalnms,  under  tlw 

facts,  iSat  plaintilt  was  not  aotitlea  to  recover. 
— Osterhondt  t.  Prudential  Ids.  Co.  of  Americs 

(Sup.)  641. 

30.  ESTOFPBIh  WAIVHB,  OB  AOBSS- 
MEHT8  AFFJBUTlBg  BIGHT  TO 
AVOID  OB  FOBF8IT  POLIOT. 

I  892.  Wbeie  Insoier  dedres  to  deny  that  a 
payment  ot  s  premlnm  has  given  any  ni^ta  un- 
der the  policy,  it  is  not  necessary  for  it  to  ten- 
der the  premium,  where  receipt  of  it  is  refosed. 
— Ostertioadt  t.  Pmdential  Ina.~Oix  oC  Amer- 
ica (Sup.)  641. 

xm.  b]ltebt  of  umw 
ITT  or  nra 

(B)  lunrmnee  of  Pvopvrtj'  tmA  TItlca. 

I  G04.  An  insurance  company  lasoios  a  fire 
policy  keld  liable  for  Its  proportionate  amoont 
of  the  loss  to  spite  of  notice  of  cancellatioa  and 
of  partial  replacement  thereot— National  Con- 
duit ft  Cable  Co.  T.  Commercia]  DnKm  Asmb 
Co.  (Sup.)  7. 

ZVm.  ACTIONS  ON  POUOIES. 

Bar  by  formv  adjudication,  mo  Jndfiiien:^  i 

I  627.  A  resolntlon  of  the  board  of  dlrccton 
of  a  foreign  Insurance  company,  which  had  con^ 
plied  wiu  Insnrance  Law  (Laws  1892,  pp. 
1944,  1946,  c  690)  H  28,  80,  and  service  of  no- 
tice thereof  on  uie  Superintendent  of  Insur- 
ance, held  aufficient  to  revoke  the  power  of 
attorney  given  to  the  Soperinteodeot  under  sec- 
tion 80,  as  to  persons  not  of  the  daaa  intended 
to  be  Denoted  theieby.— Badger  r.  Helvetia- 
Swiss  Fire  Ins.  Oo.  <A  St  dall,  Switserlaad 
(Sup.)  161. 

§  646.  In  an  action  on  a  life  policy.  Mi  pre- 
sumable that  plaintiff  had  knowledge  of  Uie  pn>- 
vtsions  of  the  policy.— Osterhoadt  T.  E^ndentiat 
Ins.  Co.  of  America  (Sup.)  641. 

I  661.  In  an  action  on  a  life  policy,  certain 
evidence  held  admissible.— Osteriioudt  t.  Pruden- 
tial Ins.  Co.  of  America  (Sup.)  641. 

S  665.  In  an  action  on  a  life  policy,  void  if 
the  representations  in  the  application  were  false, 
evidence  keld  to  justify  the  setting  aidde  of  a 
verdict  for  plaintiff. — Lindemann  T.  Metn^li- 
tan  life  Ins.  Ca  (Sup.)  96. 

i  665.  In  an  action  on  a  life  poller  i4>tafai«d 
on  a  fo^ed  applicati<HL,  evidence  held  snffident 
to  show  that  plaintiff  was  a  part^  to  the  fraud, 
"^tertioudt  T.  Prudential  Ins.  On.  ot  Aowria 
(SupJ  641. 

INTEMPERANCE. 

See  Drunkards. 
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INTENT. 

Af«eHt^  Of  •lement  of  partioulttr  acit  or  froM- 
notion*. 

Bee  GoDtracti.  I  M;  MoDopoUes,  1  81. 
Acceptance  of  goods  sold,  we  Sales,  1178. 
CoMtrucUon  of  wUls,  mc  WUte. 
Prefezencea  hj  debtors,  see  Bankmptcy*  1  ixO. 

flVemcKt  of  offmte*. 
See  Monop^AS,  I  81. 
Bvidenoa,  M*  Criminal  Law,  S  M7. 

INTEREST. 

8m  nmT7>  . 
lanemtfit  of  duBM**  to  sensral,  see  Danu^ces,  I 

68. 

Gronnd  of  impeachment  of  wltneBS,  see  Wit- 

SGMM,  11  seSTseo. 

I  87.  .Upon  the  mortgagee's  election  that  the 
pnndpal  should  become  due  opon  the  mortga- 
gor's default  In  payment  of  interest,  interest 
was  ttiereafter  to  be  determined  at  the  legal 
rate  as  fw  damuMt  for  teeach  of  trntract— 
Weyand  t.  Paik  Terrace  Co.  (Sop^  182. 

m.  TXMB  AUS  OOHPUTAIIOll. 

I  44.  A  daim  f6r  withheld  school  teadiex's 
saian  held  to  bear  interest  from  the  date  it  ac- 
cru  ed.— Holmes  t.  Board  of  BdocauMi  of  Wj 
of  Mew  ToA  (Him.  Ot)  284. 

INTERLOCUTORY  DECISIONS. 

BcTiew,  see  Appeal,  H  87a  874. 

INTERLOCUTORY  INJUNCTION. 

Bee  Injunction,  H  187-168. 

INTERNATIONAL  LAW. 

See  AUena. 

INTERPLEADER. 

I.  BIOHT  TO  XMTERPLEASEB. 

I  8.  County  sued  for  a  reward  offered  by  it 
held  entitled  to  compel  the  difEerent  daimants 
to  interplead  theiefOT.— Rogers  t.  MeCoach 
(Sop.)  686. 

INTERPRETATION. 

Of  eofHrsoi*.  imtrmmenU  or  i%dietal  acta  and 
praeeetfiaffs. 

See  Release,  |  29;  Statutes.  |  268;  WDls,  H 
48&-687. 

Bills  and  notes,  see  Bills  and  Notes,  I  lift 
Contracts  in  general,  see  Contracts,  f  |  168-284. 
Contracts  of  sale,  see  Sales,  I  68. 
Deeds,  see  Boundaries,  S  3 ;  Deeds,  i|  00-140. 
Exceptions  in  deeds,  see  Deeds,  {  140. 


Leases,  see  Landlord  and  Tenant,  |  44 
Pleadings,  see  Pleading,  184. 
Testamentary  trusts,  see  Wills,  |  683. 

INTERSTATE  COMMERCE. 

Power  to  regulate,  see  Commerce. 

INTERVENTION. 

lateipleadin^  aee  Inteipleadra. 

INTER  VIVOS. 

Gifts,  see  Gifts.  M  16,  49. 

INTESTACY. 

See  Descent  and  Dlstributioo. 

INTOXICATING  LIQUORS. 

See  Dmnkards. 

Validity  of  statute  relating  to  forfeiture  of  liq- 
uors as  depriTati<m  of  property  without  doe 
process  of  law,  see  Constitutional  Law,  f  801 

X.  POWEB  TO  CONTROL  TBATFIO. 

I  6b  The  enactment  of  statutes  regulating  the 
sale  of  intoxicating  liquors  held  within  the  po- 
lice power.— Clement  v.  Two  Barrels  of  Whluy 
and  Divera  Other  Liquors  (Sup.)  1044. 

EC.  COmTITUTIONAItXTT  OF  ACTS 
AHD  OBDINAHOBt. 

Deprivation  of  property  without  due  process  of 
Uw,  see  Constitutional  Law,  |  303. 

I  IS.  The  liquor  tax  law  is  in  its  general 
scope  and  pnipose  not  repugnant  to  the  ledeial 
or  state  Ctmstltations.— Clement  t.  Two  Barrels 
of  WUAy  and  Diren  Other  Liquors  (SnpiJ 
1044. 

IV.  UOEN8BS  AKD  TAXES. 

{  106.  Convictions  of  employes  of  the  holder 
of  a  liquor  tax  certificate  held  to  justi^  a  fbr* 
feiture  of  the  certificate  under  Uquor  Tax  Law 
(Conaol.  Laws,  e.  34),  1  86,  labd.  S^TsschmaA- 
er  V.  Clement  (Sop.)  687. 

VTH.  CBnCTNAIi  PROSEOUTIOini. 

Instructions  as  to  testimony  of  accomplices^  sea 
Criminal  Law,  i  780. 

XX.  wexzOTtM,  Ain>  iw. 

TEXTUBES. 

1  248.  Complaint  on  information  and  belief 
held  insufficient  under  Uquor  Tax  Law  (CmuwL 
Law^  c.  34)  I  S3,  subd.  2,  to  authorise  warrant 
for  search  for  and  seisure  of  liquors.— In  n 
Huff  (Sup.)  1070. 

I  248.  Sudi  complaint  held  not  aa^ted  bf 
an  .afBdavlt.- In  re  Huff  (Sup.)  1070. 

I  A  warrant  for  the  search  for  and  sei- 

1  sure  of  liquors  kept  for  an  illegal  use  held  nufli- 
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cient  DDder  Liquor  Tax  Law  (Lawa  1806,  e. 
11^,  f  31c  added  by  Laws  1008,  c  850,  and 
the  frarth  amendment  to  tbe  federal  ConstltQ- 
tion.— Clement  t.  Two  Barrels  of  Whisky  and 
Divers  Other  Lignoni  (Sup.)  1044. 

I  2S0.  A  proceeding  anthorized  by  Llqnor 
Tax  Law  (Laws  1806,  c.  112).  B  Sic,  added  by 
Laws  1906,  c.  360,  for  tbe  forfeiture  of  liquors, 
held  a  civil  and  not  a  criminal  proceeding  as  de- 
fined by  Code  Civ.  Froc.  IS  SS3S-38S7^— Clement 
T.  Two  Barrels  of  Whisky  and  Divers  Other  Liq- 
uors (Sup.)  1014. 

I  250.  Tbe  pera<Hi  from  wbom  liquors  are 
taken  on  warrant  under  the  liquor  tax  law 
(Gonaol.  Laws,  c.  84)  Jkeld  entitled  oa  retom  day 
to  an  order  setting  aside  warrant  and  seizure ; 

the  papers  showing  them  to  have  been  unwar* 
ranted.— In  re  Huf  (Sup.)  1070. 

{  ^S3.  Appeal  from  interlocutory  order  in 
proceedings  under  the  liquor  tax  law  (Con8<^ 
Laws,  c.  34)  for  seizure  ol  liquors  held  to  lie. — 
In  re  Huff  (Sup.)  107a 

X.  ABATEMENT    AHD  lEJUNCTlOH. 

Summary  proceedings  as  deprivatioD  of  prop- 
erty  without  dne  process  of  law,  tea  Oonstitu- 
tional  Law,  H  806,  809: 

INTOXICATION. 

Author!^  to  arrest  without  warrant,  see  Ar- 
rest. I  63. 

Common  or  habitual  drunkards,  see  Drunkards. 

INTRUDERS. 

On  land,  see  Forcible  Entry  and  Detainer. 

INVESTMENT. 

By  executors  or  administrators,  see  Bxecntoxs 
and  Administrators,  S  102. 

INVITED  ERROR. 

See  Appeal,  S  882. 

INVOLUNTARY  BANKRUPTCY. 

See  Bankruptcy,  S  100. 

INVOLUNTARY  NONSUIT. 

See  Dismissal  and  Nonsuit,  ||  60-78. 

ISSUES. 

Identity  of  Issues  as  affecting  oonclusiveness  of 

judgment,  see  Judgment,  §  726. 
Instructions  ignoring,  see  Trial,  S  2S3. 
Judgment  on  trial  of  Issues,  see  Judgment,  |i 

237-256. 

Presented  tor  review  on  appeal,  see  Appeal*  18 
171,178. 

ITINERANT  VENDERS. 

See  Hawkers  and  Peddlers. 


JOINDER. 

Of  causes  of  action,  see  Actlwi,  H  88,  OOl 

JOINT  ADVENTURES. 

See  Partnenhip. 
Gonspiratws,  see  Conspiracy. 

S  7.  Where  the  officers  and  managers  of  s 
syndicate,  wishing  to  unite  the  interests  of  sepa- 
rate corporations,  organized  a  holding  corpora- 
tion ana  issued  m  prospectos  in  relation  thereto, 
tbe  officers  and  msaagers  who  adopted  and  rec- 
ognized the  pnwpectuB  are  liable  for  any  fraud 
or  misrepresentation  contained  therein,  though 
innocent  of  any  personal  wrongdolng.~-I«ne  v. 
Fenn  (Sup.)^. 

S  8.  Presumptions  and  burden  of  proof  of 
agency  in  an  action  against  members  of^a  syndi- 
cate for  fraud  in  Inducing  plalntifF  to  parcliaae 
corporate  securities,  determined.— lAne  r.  Fenn 
(Sup.)  237. 

I  8.  Evidence,  in  an  action  against  members 
of  a  syndicate  for  fraud  in  indudD^  plaintiff  to 
purchase  certain  corporate  securities,  held  to 
show  that  defendants  who  committed  the  wrong- 
ful acta  were  acting  not  only  for  themsdves. 
but  as  agents  for  the  otiier  members  of  tbe  syn- 
dicata^uae  t.  Fenn  (Snp.)  287. 

JOINT  LIABILITIES. 

Indemnity  among  persons  jointly  liable,  see  In- 
demnity, {  13. 

Judgment  against  one  or  more  parties,  see 
Judgment,  S  237. 

Release  of  one  of  several  jointly  liable  as  re- 
lease Ot  all,  see  Beleaae,  |  29. 

JOINT  TENANCY. 

See  Tenancy  In  Common. 

Partition  of  jnint  property,  see  Partition. 

JOINT  TORT-FEASORS. 

Liabilities  for  injuries  to  passengers,  sea  Carri- 
ers, S  306. 

Release  of  one  of  several  joint  tort-fsaaora  as 

release  of  all.  see  Release,  {  28. 
Right  of  indemnity,  see  Indemnity,  i  13. 

JUDGES. 

See  Courts;  Justices  of  the  Peace. 

Remarks  and  conduct  <m  trial,  sea  THal,  |  29. 

JUDGMENT. 

Decisions  of  courts  in  general,  see  Coarta,  |  87- 
In  mimicipal  courts,  see  C>>nrts,  t  180. 
On  pleadings,  see  Pleading,  ff  3«S,  850. 

In  aeUont  bv  or  againtt  yorlioalsr  eiossee  a/ 
irenons; 

See  E'xecutors  and  Administrators,  |  453 ;  Par^ 
nership,  |  219. 
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In  fiortioular  civU  acHont  or  pneeedingt. 
See  Bankmptcr,  |  100. 

OoDdenmation  prooeedincs,  He  Bminoit  Do- 
main, I  248. 

Bevi«u). 

See  Appeal:   Crimioal  Law,  ffi  1026-1187; 

Jtutices  of  the  Peace,  i  146. 
Decision  In  appellate  court  directinr  Judgment 

in  lower  court,  see  Appeal,  |  1176. 
Judgment  on  appeal,  see  Appeal,  H  1051-1202 ; 

Criminal  Law,  i  1187. 

IV.  BT  DEFAUZ.T. 

Review  of  decisions  of  municipal  courti,  gee 
Courts,  S  190. 

(A)  BeanUltM  wd  Tauaitjr. 

S  109.  Absence  of  counsel  in  other  engage* 
menta  held  no  ground  for  setting  aside  deuult. 
— Bitterman  r.  Weintitein  (Sup.)  401. 

S  126.  It  was  error  to  dedine  to  receive  proof 
as  against-  a  defendant  who  had  defaulted  in 
pleading.— Elrie  Basin  Improvement  Co.  v.  Smith 

tsup.)  azs. 

(B)  Opcnias  or  Bcttlns  Aalde  Detevlt. 

To  municipal  courts,  see  Courts,  S  189. 

Motion  to  set  aside  default  as  general  appear- 
ance, see  Appearance,  fi  9. 

Right  of  attorney  having  lien  on  cause  of  action 
to  more  to  set  aside  judgment  after  suspen- 
sion, see  Attorney  and  Client,  S  60. 

I  138,  Where  defendant  substantially  con- 
Bpnted  to  a  judgment  by  conceding  liability  in 
open  court  for  the  amount  adjudged,  he  cannot 
have  the  judgment  subsequently  entered  by  de- 
fault, set  aside.— Spitz  v.  New  XoA  Tazicab 
Co.  (Sup.)  62. 

fi  138.  A  party  moving  to  open  default  must 
prpEent  a  full  statement  of  the  circumstances 
which  led  to  the  taking  of  the  judgment  with- 
out bis  knowledge. — Siuger  v.  Maimin  (Sup.)  7& 

f  143.  Affidavits  excusing  default  held  insuf- 
ficient to  entitle  a  defendant  to  an  order  open* 
ins  the  de&ult— Singer  t.  Maimin  (SupO  78. 

f  14S.  A  motfoo  to  vacate  default  h^  Im- 
properly denied.— Levitan  y.  Short  (Sup.)  775. 

i  143.  Where  plaintifiTs  counsel  failed  to  ap- 
pear at  trial  before  the  City  Court  on  the  di- 
rer t  ion  of  a  Supreme  Court  justice  to  try  a  case 
before  him,  held,  that  a  default  judgment  against 
plaintiff  will  be  set  aside  without  impoung  a 
trial  fee.— AnthoDj  t.  United  Madilna  &  Siip- 
plr  Oo.  (Sup.)  S2S, 

I  14S.  Under  the  facts,  held,  that  a  motion 
to  open  a  default  and  for  leave  to  file  an  an- 
swer should  not  have  been  granted  without  a 
fibowing  that  defendant  had  a  meritorious  de- 
fensc—Dehn  v.  Sherman  (Sup.)  639. 

(  167.  The  court  held  authorized  to  open  a 
default  in  service  of  an  answer  as  a  matter  of 
favor  only,  and  must  impose  terms.— Friedland 
V.  Cammonwealth  Fire  Ins.  Co.  of  Ottamwa, 
Iowa  (Sup.)  126. 


VI.  OX  TBiu  or  qum. 

(B)  Partlea. 

I  2B7.  Under  the  rule  that  aevenl  jt  , 

may  not  be  entered  in  an  action,  a  jnc 
held  such  as  to  require  revemL— Baui 
German  Theatre  <Sup.)  349. 

(O  Conformltr  to  Proeesa,  Plcmdlnvat 
Proofs,  and  Verdict  or  Flndlns*. 

8  2S0.  Plaintiff,  having  pleaded  a  cause  of  ac- 
tion on  the  theory  of  defendant's  liability  on  an 
express  promise  to  pay  the  debt  of  a  cotpora- 
tion,  cotud  not  recover  on  the  theory  that  de- 
fendant was  a  partner.— Tracheta  v.  Stanford 
(Sup.)  117. 

I  261.  Inclnrion  In  a  judgment  of  the  amount 
of  a  claim  abandoned  on  tnia  trial  held  error- 
Cats  T.  Potter  (Sup.)  753. 

S266.  An  IrrcvulBri^  whereby  the  Judgment 
not  conform  to  the  findings  held  produced 
by  order  reducing  the  Judgment  without  modify- 
ing the  flndii«&— TiUhauer  t.  Orow  (Sup.)  915i 

Vm.  AMEWPMEHT,  OOBBEOTIOV, 
AND  REVIEW  IN  SAME  COURT. 

Modification  in  appellate  court,  see  Appealt  H 
1151-1153. 

IX.  OPKNIHG  OR  VAOATIXG. 

In  munidpal  courts,  see  Courts,  1 189. 
Motion  to  vacate  as  waiver  of  objections  to 
jurisdiction  of  municipal  court,  see  Courts,  { 

189. 

Review  of  decisions  of  municipal  courts,  see 
Courts,  {  190. 

X  BOUITABIX  REUEF. 

(A)  Natvn  of  Bonodr  and  Oronnda. 

I  414.  Suit  to  set  aside  a  Judgment,  though 
rendered  chiefly  on  unauthomed  stipulations, 
held  not  to  lie  except  for  actual  fraud.— Pariuim 
V.  Bums  (SnpO  142. 

XI.  OOIiLATERAI.  ATTACK. 

On  appointment  of  administrator  or  executor, 
see  Executors  and  Administrators,  S  29. 

(A)  JudsmeBts  laapeaeliable  Collaterally* 

I  476.  The  result  of  a  conviction  of  an  attor- 
ney of  murder  could  not  be  inquired  into  col- 
laterally In  a  profieeding  to  strike  his  name  from 
the  rolls.- In  re  Fatri^  (Sop.)  1006. 

Xm.  MERGER  AND  BAR  OF  CAUSES 
OFACTION  AXD  DEFENSES. 

(B)  Cavaes  of  Aetloa  and  Defenses  Mars- 

ed.  Barred,  or  Ooneladed. 

S  585.  A  judgment  in  one  action  is  a  bar  to 
another  action,  where  substantially  the  same 
evidence  would  establish  the  cause  of  action  in 
each  case.— International  Paper  Co.  v.  Fntdj 

(Sup.)  342. 

S  589.  A  Judgment,  in  an  action  under  Code 
Civ.  Proc  88  1067,  1668,  for  cutting  and  re* 


Vor  eassk  la  Dee.  Dig.  d  Amer.  Digs.  U07  to  daU  *  Indexes  see  same  tople  ft  section  (|)  NUHBBR 


Digitized  by 


Google 


mo 


laO  NBW  yOBK  8UPFLB1CBNT. 


moviDg  timber,  .keM  «  liar  to  a  Bubseqaent  ac- 
tioD  for  cattinar  and  removing  the  same  timbeft 
wherein  plainaff  expressly  waives  the  tort  and 
seeks  only  the  value  of  the  timber.— Interna- 
tional Paper  Co.  t.  Pardy  (Sup.)  842. 

t  608.  Under  a  policy  providing  for  a  weekly 
iDdemnity  on  account  of  sickness,  a  judgment 
for  a  part  of  the  payments  defaulted  held  no  bar 
to  an  action  to  recover  subseanent  installments. 
—Porter  t.  Casualty  Co.  of  America  (Sup.)  71. 

ZZV.  OON0I.ir8XVEHS8S  OF  ADJUDI- 
OATXOH. 

Appointment  of  ezecntor  or  administrator,  see 
Bzecutors  and  Administrators.  |  29. 

Decision  of  appellate  court  as  law  of  the  case 
in  lower  ctmrt,  see  Appeal,  I  1196. 

Judgment  in  condemnatfoa  prooeedings,  see  Elm- 
Inent  Domain,  g  243. 

Judgment  on  accounting  by  executor  or  adminis- 
trator, see  Executors  and  Administrators,  | 
514. 

<B)  Pemoma  <3om«il«4e4. 

I  68B.  The  dower  interest  of  a  wife  cannot 
be  determined  adversely  to  her  In  an  action,  to 
which  she  is  not  a  party,  for  specific  perform- 
ance of  a  contract  for  the  sale  of  land  made  by 
her  husband  alone.— Maas  t.  Morgenthaler 
(Sup.)  1004. 

fS  699.  Defendant,  granting  an  advertising 
invilege  to  plaintiff,  held  bound  by  a  judgment 
n  favor  of  a  third  party  asserting  supenor  ti- 
tle as  to  the  value  of  the  priTil^e,— May  r.  Pol- 
uhoff  (Sup.)  827. 

(O)  Matters  Ooneladed. 

I  725.  A  vendor  of  real  estate  having  plead- 
ed a  forfeiture  of  the  contract  as  a  counterclaim 
in  a  suit  in  the  County  Coilrt,  by  the  vendee, 
and  hsving  procured  a  decree  of  forfeiture, 
could  not  mautain  an  action  for  similar  relief 
in  the  Supreme  Court. — Andrews  t.  Horton 
(Sup.)  431. 

XVH.  FOREIGir  J1TDOMEKT8. 

I  818.  In  an  action  on  a  foreign  judgment, 
the  attadiment  of  property  held  to  have  bound 
only  the  property  attached,  and  to  have  been  no 
bans  for  a  personal  judgment— Smith  t.  Oliver 
(Sup.)  73. 

XVIII.  ASSIONHENT. 

§  839.  Though  the  statute  expressly  author- 
izes the  assignment  of  a  judgment,  it  prescribes 
no  essential  formality.— Baumert  t.  Daeschler 
(Sup.)  957. 

XZX.  BirSPElfSIOW,  EHTOBOMEWT. 
ASfD  REVIVAIi. 

Stay  at  cxecatio%  see  Bsecution,  |  158. 

ZZ.  PATKENT,  KATISFAOTION, 
MEBOEB,  Ain>  DISCHARGE. 

I  877.  An  attorney's  register  held  Insufficient 
to  prove  payment  of  a  Judgment  within  the  time 


allowed  for  redemption  from  exemtkm  Mlef— 
McUOn  V.  Bird  (Sap.)  1082. 

XXL  AOnONS  ox  JVDOlODEm. 
<B)  Foreign  Jvdcm«Bta. 

i  943.  In  an  action  on  a  foreign  Jodgmeot, 
held  error  not  to  allow  defendant  to  prove  that 
he  was  never  served  with  papers  in  diat  ae- 
tion^mlth  t.  Oliver  (Sup.)  73. 

JUDICML  DISCRETION. 

New  trial,  see  New  Trial,  f  6. 
Review  of  discretion  in  civU  aetloai%  see  Ajt- 
peal,  I  977.  ^ 

JUDICIAL  NOTICE. 

In  dvil  actions,  see  Bvfdenee,  J|  1<K  85. 
Ii^^minal  proBecntlons,  .see  i^iniul  Lnw,  | 

JUDICIAL  OFFICERS. 

See  Jnsticea  of  the  Peace. 

JUDICIAL  PROCESS. 

In  goieral,  see  Process. 

JUDICIAL  SALES. 

Of  property  of  decedent,  see  Szeeoton  and  A^ 

mlniBtraton.  1  834. 
To  fotetdow  mortgages,  see  Mortgage^  | 

JURISDICTION. 

Bgoity  jurisdiction,  see  Eqnl^,  U  24,  65. 

Of  county  courts  and  other  local  eourta,  see 

Courts.  1 188. 
Of  courts  In  general,  see  OonrlB. 
Of  naturalisation  proceedings,  see  Aliens,  |  67. 
Waiver  of  objection  to  failure  to  plead  jan»- 

dictional  facts,  see  Pleading  {  406. 
Want  of  Jurisdiction  as  affecting  recognition  of 

foreign  Judgment,  see  Judgment,  |  818. 
Want  or  excess  of  jurisdiction  ground  for  writ 

of  habeas  corpus,  see  Habeas  Corpus,  |  27. 

JURY 

Oronnds  for  reference  instead  of  Joiy  trial,  see 

Reference,  |  18. 
Instructions,  see  Criminal  Law,  H  762,  79i, 

829:  Trial,  H  206-255. 
Questions  for  Jury  in  civil  actions,  see  Trial,  f| 

189-177. 

Questions  for  jury  in  criminal  prosecutions,  sm 

Criminal  Law,  H  741.  762. 
Taking  case  ox  question  from  ju^  at  trial,  s«e 

Criminal  Iaw,  H  741,  762;  TrUl,  H  138- 

177. 

m.  QITAIJXTOATIONS  OF  JUBOKS 
AND  EXEBIPTIONS. 

Review  of  decisions  as  dependent  on  prejudicisl 
nature  of  error,  see  Appeal.  S  1045. 
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TV,  mniM omKo,  attenbahob,  dib. 

OKABOB.  AHD  OOMPEN- 
■ATZOM. 

Review  of  dediloiis  as  depoident  on  prejudicial 
natan  of  error,  see  .^peal,  |  VM6. 

OOHPSnrOT  or  JVKOBS.  OKAA- 
UBKOESi  AHD  OBJXOnOHS. 

BeTiew  ui  dedriona  aa  d^enduit  on  piejndidal 
Baton  ct  ttior,  aeo  Appeal,  i  1048. 

I  97.  A  pmx  waa  competent  nnder  the  itat- 
ste,  when  he  stated  that  he  did  not  think  any 
evidence  would  be  required  to  oTercome  any 
prejudice  be  might  have  against  accused,  and 
that  he  did  not  think  he  would  be  influenced 
thereby.— People  v.  Star  Co.  (Sup.)  4»& 

I  ISa  The  words  "each  party,"  in  Code  GIt. 
Proc  1 1176k  relating  to  peremptgnr  challenges, 
defined.— Lane  t.  Fenn  (Snp.)  287. 

g  186.  The  word  "party,"  within  Code  CIt. 
Proc.  1 1176,  eutltling  each  party  to  six  peremp- 
tory challenges,  defined.— lane  t.  Fenn  (Sup.) 


JUSTICES  OF  THE  PEACE. 

Proceedings  on  summary  trial  of  criminal  of- 
fcnsea  or  misdemeanois,  see  Criminal  Law,  | 

roooEDimB  nr  oivn.  oases. 

I  82.  A  plea  In  an  action  (or  breach  of  - con- 
tract In  a  justice's  court  luld  bad  as  a  plea  of 
title  nnder  Code  Civ.  Proc.  S  29&1.— Rose 
Purcell  (Co.  CL)  860. 

I  106.  Where  ^ahitiff  sued  In  a  jnatioe's 
court  for  damages  for  breach  of  contract  (or  the 
cutting  of  hoop  poles  and  for  services  in  draw- 
ing certain  trees  to  defendant,  a  plea  that  plain- 
tiff was  not  the  owner  of  the  land  did  not  jus- 
tify a  discontinuance,  as  Invohring  title  to  land, 
as  the  qnesticm  for  services  remained.— Rose  v. 
Purcell  (Co.  Ct.)  860. 

REVIEW  OF  PKOOEEDUroS. 

(A)  Appeal  and  Error. 

I  146.  A  justice's  judgment  of  dlBcontinuance 
because  of  the  filinc  of  an  alleged  plea  of  title 
li  appealable  to  the  Oonn^  Court— Rose  t.  Par- 
cell  (Go.  Ct)  seo. 

lUSTIFICATION. 

Defense  to  action  lor  libel  or  slander,  see  Libel 
and  Slander,  |  M. 

KNOWLEDGE. 

As  element  of  fraud,  see  Frand,  1 18. 

Of  defect  or  danger  as  affecting  assamptiOD  of 

rink  by  servant,  see  Master  and  Servant,  { 
217. 

Of  defect  or  danger  In  machinery  and  appli- 
ances as  affecting  liability  of  master  for  in- 
juries to  servant  see  Master  and  Serrant  f 

126. 


Of  falsity  of  representations,  see  Fraud,  |  13. 
Of  ^gnferences  by  debtors,  see  Ranknvtcy,  | 

UBOR. 

See  Master  and  Servant ;  Woric  and  Lahw. 
Claims  against  estates  of  decedents  for  servicei^ 

see  Executors  and  Administrators,  |  206.  ■ 
Liena  on  real  ivoperty  for  woA  and  materiali, 

see  Mechanic^  uens. 

LACHES. 

Affecting  right  to  restrain  use  of  corporate  name, 
see  Gorporationa,  1 49. 

LADDERS. 

UabiUty  for  itdnries  from  defects,  see  Ne^- 
goDce,  11  48i  i86k 

UNDLORD  AND  TENANT. 

xe^  "llS^  ^  *Qblease»  see  Prindpal 

X.  OBBATIOH  AED  BXISTEXOS  OF 
THE  BELATIOK. 

I  A  contract  for  the  right  to  place  signs 
on  the  bulldinn  of  another  does  not  create  the 
relation  of  landlord  and  tenant— May  t.  Bren- 

nlg  (Sup.)  98. 

f  S.  A  contract  granting  room  ou  a  doA 
held  to  create  the  relation  of  landlord  and  ten- 
aut.— Brooklyn  Dock  A  Terminal  Co.  t.  Bahreup 
burg  (Sup.)  205. 

8  6.  A  contract  for  the  privilege  of  maintam- 
Ing  a  sign  did  not  create  the  relation  of  land- 
lord and  tenant— May  v.  Poluhoff  (Snp.)  827. 


iTE  nr 


XL  lAASEE  AED  AOBEEl 
QEEEBAXb  - 

(B)  OOBStrMtloa  mmA  Operation. 

I  44.  A  lease  containing  a  covenant  as  to 
heat  construed.— Slebold  t.  Beyman  (Sup^)  lOB. 

XV.  TEBMS  FOR  TEAES. 
(B)  Assacnmemt,  gvblettlBs,  amd  Kwt- 


Discharge  of  surety  on  sublease,  see  Principal 
and  Surety,  |  80. 

(O)  Bxtenslons,  RenewKls,  •nd  Ovtlens  to 
Pmreksae  or  Sell. 

{  83.  A  lessee  in  a  lease  stipulating  for  re- 
newal on  the  lessee  complying  with  the  termn  of 
the  lease  held  not  violated  by  the  lessee  entitline 
him  to  a  renewal.— Montant  v.  Moore  (Sup.) 
656. 

B  90.  A  continued  enjoyment  of  privHeges,  un- 
der a  contract  granting  room  on  a  dock^Jteld  to 
constitute  a  holding  over.- Brooklyn  Dock  A 
Terminal  Co.  v.  Bahrenbnrg  (Sup.)  205. 
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(D)  Tsniilmatlon. 

Authority  of  ftgent,  aee  PrindiHil  and  Agent, 

5  100. 

Necessity  of  Borrender  on  constrnetlTe  eviction, 
see  Landlord  and  Tenant,  1 171. 

8  109.  Certain  acts  held  to  constitate  a  sur- 
render  of  m  leaaew— Oomprecht  t.  Lndwig  (Sap.) 
986. 

$  112.  A  provision  In  a  lease  for  payment  of 
rent  on  designated  dates  Jield  so  far  waived  aa  to 

Srevent  a  lorfeltare  tor  nonpayment  on  such 
ays  antil  tbe  lessee  bad  notice  that  a  coatom 
adopted'  by  tbe  parties  woold  not  be  continued 
in .  the  fntoie,— Montant  t.  Hoore  (Snp.)  666.  - 

VH.  PBEHIBES  AHP  EWJOTMEHT 

jam  vm  tbebeof. 

(D)  Bepalrs,  iMsnranoe,  and  Improve- 
meats. 

I  152.  A«GOTenant  in  a  lease  to  make  neces- 
■ary  r^iain  keU  not  to  leave  it  optional  with 
the  leasee  to  do  so,  bat  to  reqaire  it  to  make 
such  repairs  as  were  necessary  to  keep  the  prop- 
erty in  condition  to  surrender  it  in  as  good  con- 
dition as  it  was  when  leased. — Wanamaker  v. 
Butler  Mfg.  Co.  (Sap.)  1000. 

I  160.  C<HDplaint  held  to  state  a  cause  of  ac- 
tion for  breach  of  a  lesaee's  covenant  to  sur- 
render the  premises  In  as  good  condition  as  they 
were  at  the  commencement  of  the  tenn.— Wana- 
maker T.  Butler  Mfg.  Co.  (Snp.)  1000. 

(B)  iBjartM  from  Ducerova  «r  Defeetive 
Oondltiott. 

I  167.  The  only  duty  of  lessees  of  a  theater 
to  a  member  of  a  theatrical  company  perform- 
ing therein  was  to  use  reasonable  care  to  keep 
the  building  in  reaaonable  repair;  audi  person 
not  being  their  employ^.— Hitcheltree  Stair 
(Sup.)  540. 

S  168.  Defendant  held  not  negligent  so  as  to 
be  liable  for  injnriM  caused  by  plaintifF  slip- 
ping on  iron  stairs  in  a  building  of  which  it 
was  lessee  by  their  having  worn  smooth  and 
Biippery.^Mitcheitree  v.  Stair  (Sup.)  540. 

(F)  Blvlotloa. 

{  171.  There  cannot  be  a  constructive  evic- 
tion without  a  surrender  of  the  leased  premises. 
— Siebold  v.  Heyman  (Sup^)  106. 

S  171.  Where  a  tenant  Is  constructively  evict- 
ed because  of  the  failure  of  the  landlord  to  heat, 
a  promise  on  the  part  of  the  landlord  to  rem- 
edy conditions  would  amount  to  a  waiver  of  the 
right  to  take  advanta^  of  the  tenant's  failure 
to  surrender  the  premises  In  a  reasonable  time. 
—Siebold  v.  Heyman  (Sup.)  105. 

S  172.  Under  a  lease,  held,  that  a  failure  to 
heat  the  leased  premises  was  a  constructive  evic- 
tion.-^iebold  v.  Heyman  (Sup.)  106. 

§  172.  Where  the  landlord  fails  to  fumlsb 
heat  as  required  by  the  tease,  the  tenant  may 
vacate  the  premises.— Feist  v.  iPetera  (Sup.)  806. 

I  178.  Where  a  tenant  claims  a  constructive 
eviction  for  failure  to  heat  the  premises,  where- 


by he  la  entitled  to  surrender  than,  he  must 
surrender  in  a  reas<m^)le  time  after  the  failure 
of  tlie  landlord  to  luat— Siebold  t.  Heyman 
(Sup.)  100. 

8  178.  When  a  tenant  has  a  rl^t  in  Octo- 
ber to  surrender  the  premises  for  failure  of  the 
landlord  to  heat,  he  cannot  delay  until  Febru- 
ary and  then  surrender,  without  showing  that 
there  was  an  appreciable  diminution  of  the 
heat  in  February  aa  to  the  beat  (nmldied  in 
October,  lo  as  tx>  constitute  a  treah  arictioD.— 
Siebold  T.  Heyman  (Snp.)  106. 

TUX.  BEMT  AMD  ADVANOSS. 

(A)  Mskta  ABd  UaMlftloik 

LlabUity  of  cotenant;  see  Tenancy  in  Common. 
I  28. 

I  19(k  Under  Code  Civ.  Proc  8  2253,  where 
the  oriainal  lessor  filed  a  petition  in  summary 
proceeduigs  on  November  27th  to  dispoeaess  tbe 
tenant,  and  a  final  order  of  disposaesBion  was 
entered  Deconber  2d,  the  tenant  conld  not  re- 
cover from  a  subtenant  for  rent  and  tans  due 
under  the  sublease  on  December  Ist— Rainier 
Go.  v.  Smith  (Sup.)  993. 

8  100.  A  landlord's  breach  of  his  covenant 
for  quiet  enjoyment  or  hia  wrongful  eviction  of 
the  tenant  does  not  prevent  recovery  of  aocnied 
rent— Rainier  Ca  t.  Smith  (Sup.)  998. 

OB)  AetlOBB. 

8  281.  Certain  evidence  hdd  insuffldoit  to 
establisb  a  breach  of  covenant  in  a  lease  aa  to 

heat.— Siebold  v.  Heyman  (Sup.)  105. 

S  231.  Evidence  hdd  insnfflcient  to  show  an 
agreement  for  redaction  in  the  amount  of  rent 
to  be  paid.— Brooklyn  Do(^  &  Terminal  Co.  v. 
Bahrenburg  (Sup.)  306. 

I  231.  EMdence  held  to  show  breach  of  lease 
by  the  lessor's  failure  to  properly  beat  tbe  leased 
apartment,  jostifying  the  lessee  in  vacating  the 
same.— Feist  v.  Peters  (Sup.)  805. 

S  231.  In  an  action  by  tenants  against  sub- 
tenants  for  rent  ttecomlng  due  before  the  ten- 
ants bad  been  diapossessed  in  summary  proceed- 
ings by  tlie  landlord,  evidence  that  the  subten- 
ants tendered  the  ratt  to  the  landlord  in  the 
summary  woceedlngs  was  not  admissible— Bain- 
ler  Co.  T.  Smith  (Snp.)  W8. 

nC  BX-ENTBT  AHD  BEOOTEBT  Of 
P088S8SXOK  BT  UUn>I4»BD. 

8  296.  A  tenant,  who  was  not  a  party  to  a 
foreclosure,  is  not  t>ound  by  the  proceedings : 
and,  not  having  attorned  to  a  receiver  appointed 
therein,  be  cannot  be  devested  of  his  possessdon 
by  summary  proceedings  by  such  receiver.— 
McDonald  v.  Cohen  (Sup.)  m. 

8  814.  A  deposit  on  a  lease  hM  imprc^rly 
included  in  the  rents  with  whic^  tlie  landloid 
was  chargeable  in  a  proceeding  by  the  mortgagee 
of  a  dispossessed  lessee  to  redeem  in  aocornance 
with  Code  Civ.  Proc.  |  2367.— Smith  t.  Acti- 
teili  (Sup.)  787. 
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UNDS. 

S««  Property. 

Conveyances,  see  Deeds ;  Vendor  and  Parchamr. 
Mortgage,  see  Mortgages. 

UST  CLEAR  CHANCE. 

iDjory  avoidable  notwithstanding  contributory 
ueiJ^ence,  see  Street  Railroads,  {  103. 

LATENT  DEFECTS. 

In  machinery,  appliances,  and  places  for  work 

as  affecting  assnmption  of  nsk  by  servant, 

see  Master  and  Servant,  |  210. 
In  machineiy,  appliances,  and  places  for  vork 

as  affecting  duty  of  master  to  warn  servant, 

see  Master  and  Semnt,  |  166. 

LAW. 

Dm^^^ss  of  law,  see  Oonstitutlonal  Law,  || 

JudiciaJ  notice  of  laws,  see  Evidence,  {  35. 
Maritime  law,  see  Towage. 

Presumptions  as  to  laws  of  other  states,  see  E)vl- 

dence,  fi  80. 
Questions  of  law  or  fact,  province  of  court  and 

jury,  see  Criminal  Law,  U  741,  762;  Trial, 

g$  139-149. 
Statutory  law,  see  Statutes. 

LAW  OF  THE  CASE. 

Former  decision  on  appeal,  see  Appeal,  1 1196. 

LAWYERS. 

See  Attorney  and  Client. 

LEASE. 

See  Landlord  and  Tenant 

Commencement  of  adverse  possession  by  tax 
lessee,  see  Adverse  Possession,  |  42. 

Estoppel  to  challenge  validity  of  tax  lease,  see 
Qitoppel,  I  68. 

LEAVE  OF  COURT. 

To  amend  pleading,  see  Pleading,  {  237. 
To  serve  supplementary  answer,  see  Pleading, 
I  28a 

LEGACIES. 

See  WUls. 

Charitable  bequests,  see  Charities. 

LEGACY  TAX. 

See  TaxaUon,  S  879. 

LEGAL  NOTICE. 

See  Process. 

LEGISLATION. 

In  general,  see  Statutes. 


LEVY- 

Of  assessment  or  tax,  see  Monidsal  Gorpoxa^ 
tlons,  ii  40^12. 

LEX  LOCI. 

Judicial  notioe  of  laws  of  other  ^tes,  see  Bvf- 
dence,  |  36. 

Presumptions  as  to  law*  of  other  atetss,  see 
Bvldence,  |  80. 

LIBEL  AND  SLANDER. 

X.  WORDS  Ain>  ACTS  AOTIONABm 
AND  IXABULTTT  THEREFOR. 

I  9.  An  article  held  not  libelous  per  se.— 
Lawrence  r.  Suu  Printing  &  Publishing  Ass'n 
(Snp.)  a»L 

IV.  AOTIOBTS. 

S  82.  A  complaint  for  libel  held  demurrable 
for  failing  to  idratify  plaintiff  as  the  person  de- 
famed by  Code  Civ.  Proc.  8  535.— Lawrence  t. 
Sun  Printing  &  Publishing  Ass'n  (Snp.)  884. 

S  82,  A  compIaiDt  in  an  action  for  libel  Acid 
demurrable.— Slol>odin  v.  Sun  Printing  A:  Pub- 
lisbing  Ass'n  (Sup.)  386. 

S  94.  In  an  action  for  libel,  a  defense  alleg- 
ed in  an  answer  in  justification,  which  was  bad 
on  demurrer,  held  not  saved  by  allegations  In 
the  next  paragraph  of  the  answer  that  in  miti- 
gation of  any  damages  defendant  repeata  all 
the  matters  stated  under  the  former  defense.— 
Jacoby  v.  James  (Sup.)  981. 

{94.  In  an  action  for  libel,  an  answer  alleg- 
ing as  a  third  defense  and  iu  justification  that 
the  matter  complained  of,  although  never  pub- 
lished or  circulated,  was  true,  held  bad  on  de- 
murrer.—Jacoby  V.  James  (Sup.)  981. 

S  94.  A  plea  of  justification  In  an  action  for 
libel,  where  not  as  oroad  as  the  libel,  is  bad  on 
demurrer.— Jacoby  v.  James  (Sup.)  881. 

{  99.  In  an  action  for  slander,  an  order 
granting  defendant's  motion  for  a  bill  of  par- 
ticulars should  provide  that  it  should  not  pre- 
vent plaintiff  from  proving  his  cause  of  action, 
if  it  appeared  that  others  than  those  specified 
in  the  bill  of  particulars  were  present  when 
the  words  were  spokeou^Bomeas  t.  Boettger 
(Sup.)  764. 

VI.  CBIMIMAI.  BE8POK8IBILITT. 

Liability  ot  oorporatimi,  see  Corporations,  f 
S2». 

LICENSES. 

I.  FOB  OOODPATIONS  AND  PBIVI- 
LEOE8. 

Laws  relating  to  Ucensai  as  denial  of  equal 

frotection  of  laws,  see  Constitutional  Law, 
230. 

Mandamus  to  compel  grant  of,  or  other  official 
action  In  reference  to,  licenses,  see  Mandamus, 
f  87. 
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For  particular  04)oiipaiiona  or  privUegea. 
Sale  of  IntoxicatiDK  Uqaon,  we  Intozicatiag 
UqaoTS.  il  16,  106. 

S  9.  New  York  Citr  Code  of  Ordlnamces,  H 
305,  S06,  807,  849.  360,  prohibiting  unlicenBed 
Bpeculaton  from  eelUne  tneater  ticsets,  wu  re- 

Iealed  hj  New  Tort:  Citr  OrdioaDCe  Dec;  16, 
908,  in  effect  fnHo  and  after  Janoair  15, 1909. 
—People  T.  Marin  (Gen.  Sew.)  1106. 

%  11.  A  tax  on  a  baeiness  or  occupation  of  a 
lesldent  conducted  within  the  state  if  valid.— 
People  T.  Bajnea  (Sop.)  1008. 

n.  nr  kespbot  of  bbak  vbo^ 

Oare  required  a«  to  Iteenaees  In  genezalf  we 
NegUgeace,  |  8& 

LIENS. 

Meamre  of  damages  for  fraadalent  representa- 
Uona  as  to  Hen  cMt  mortgage,  see  Fraud,  1 58. 

Particular  6la»»et  of  lieM, 

See  Meduuiics'  Liena;  Pledges. 

For  labor  and  materials  on  public  impvoTsmenti^ 
see  Municipal  Oorporationa,  {  878. 

For  water  rents,  see  Waters  and  Water  Cours- 
es. {  206. 

Of  vendor  for  price  <A.  land,  see  Tmdor  and 
Purchaser,  |  299. 


LIFE  ESTATES. 


See  Dower. 


LIFE  INSURANCE 

See  Insnrance. 

LIGHTS. 

See  Gas. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession. 

Of  criminal  prosecutlonB,  see  Criminal  Law,  \ 
ISO. 

n.  OOMPUTATIOir  OF  PERIOD  OF 
I.IMITATIOM. 

(D)  D«fttk  and  Admlalatimtiom. 

I  80.  The  right  to  possession  of  plaintiff's 
testator  Jield  barred  by  limitatioDS  prior  to  his 
death,  and  that  event  did  not  confer  any  new 
right  of  possenlon  In  Us  deviseea^Buer  T. 
Doff  (Snp.)  184. 

Zn.  AOXJIOWIiEDQMENT,  HEW 
PBOMZ8E,  AlCD  PAST 
PAYMENT. 

f  166.  Payment  by  the  debtor's  wife  Md  In- 
safflcient  to  remove  the  bar  of  limitations. — 
Mott  v.  logalsbe  (Sup.)  161. 


T*  PUASinO,  BVIDEMOE,  TB1AI% 
AKD  BETIEW. 

f  195.  Where  the  statute  of  UmltatloiiB  wis 
pleaded  in  ejectment,  the  burden  *ae  on  plain- 
tiff a  to  give  some  evidence  that  the  cause  ttf 
action  was  not  barred^Baker  t.  Doff  (SupJ 
181. 

LIMITATION  OF  LIABILITY. 

Of  carrier  In  leqpeet  to  goods,  see  Oarriez^  H 

lW-166. 

LIQUIDATED  DEMANDS. 

CompqtatiMi  oC  Intersst;  see  Interest,  |  41 

LIQUIDATION. 

In  general,  see  Bankruptcy. 
Of  c(nporatloBB  In  general,  sea  Oorporatlfni%  f 
621. 

Of  partnenh^  see  PartneiAIp,  ||  240,  25& 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LIS  PENDENS. 

Pendency  of  other  action  ground  tn  oootlBa- 

aoce,  see  Continuance,  }  10: 
Pendency  of  supplementary  prooeedlnga,  as  bst 

to  other  proceedings,  se«  Baecotimi,  |  S80. 

LOANS. 

By  bank,  see  Banks  and  Banking,  |  181. 

Interest  on,  see  Interest 

Measure  ol  damages  for  failure  to  maka  loan, 

see  Damages,  f  12S. 
Usnrlons  loans,  see  Usnry. 

LOCAL  ASSESSMENTS. 

See  Municipal  Corporations,  ||  406-51Z 

LORD'S  DAY. 

See  Sunday. 

LOSS. 

Of  wilL  Mcondary  evidence  of  contenb^  aee 
denca;  1 16S. 

LOST  INSTRUMENTS. 

Destruction  or  loss  of  miBiarT  erldenoe,  as 
ground  for  admission  of  seeoiMaxy,  avidence, 
see  Dridence,  \  17a 

LOTTERIES. 

Matters  relating  to  wages  and  gnmbilos  bi  feo' 
eral,  see  Oamlng. 

LOW-WATER  MARK. 

Ownership  and  rights  In  land  between  hi^  ao^ 
low  water  maib,  see  Navigable  Waten,  S  3'- 
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LUNATICS. 

8ae  Imane  Puwmi. 

MACHINERY. 

AnDexatioti  to  real  property.  Me  Fix  tares, 
Dangeroufl  macliiiiery,  liability  of  master  for  1d- 

Juriea  to  serraDt,  aee  Master  and  Servant,  H 

101-126,  288,  235,  289. 

MAGISTRATES. 

See  JasticeB  of  the  Peace. 

MAUCIOUS  PROSECUTION. 

See  Vatae  Impriaonment 


I.  MrVBB  AMD  OOlDIEirOVIIEirT 
OF  VBOSEOVnOV. 

t  12.  Liability  of  a  creditor  In  fnatltntliig 
ttankropt^  proceedings  asaiust  tiie  debtor  itat- 
«d.— Gcdiea  t.  Nathaniel  Fiaher  ft  Go.  (Suit.) 

ZZ.  WAHT  OF  PBOBABIX  CAUSE. 

J I  ZL  Where  plaintiff  waa  arrested,  cbaived 
th  ooDTenlon,  and  upon  trial  acquitted  by  a 
Jury,  tbe  fact  that  the  trial  Judge  set  «dde  the 
Teidict  OQ  the  ground  that  the  evidence  showed 
a  conversion,  which  mliog  was  reversed  on  ap- 
peal, did  not  estiUjliab  probable  cause  for  the 
prosecution,  so  as  to  bar  an  action  for  malidoos 
prosecation,  but  wss  only  evidence  t3iere<d^ 
Piatt  ▼.  Bonsall  (Sap.)  983. 

T.  AOTions. 

I  49.  A  complaint  in  an  acUon  for  malidoos 
prosecQtlon  held  an  Insnfflcient  allo^tioD  of 
want  of  probable  causer-Cohan  t.  Nathaniel 
Fishar  ft  Oo.  (Sup.)  646. 

I  60l  An  allegation  as  to  malice  in  a  com- 
-plalnt  in  an  action  for  damages  held  not  soffl- 
cient  to  make  a  cause  of  action  for  malieiovB 

Jirosecution.— Goben  t.  Natiianlel  Fisher  ft  Oow 
Sap.)  640. 

MALPRACTICE. 

By  phyddan  or  surseon,  lee  Hiysidans  and 
Bonf^  f i  15,  1& 

MANDAMUS, 
n.  nnuEOTs  akd  pubfosbs  or 

BELIEF. 

(B)  Aota  umA  Proeeedlasa  of  Pnblle  OIB- 
a«n  Mi<  Boards  amd  Hnnflelpalltles. 

J  74.  Under  Election  Lav  (ConsoL  Laws,  c. 
17)  I  870,  mandamns  held  to  lie  against  elec- 
tion officers  to  compel  the  connting  of  IwUots 
protested  as  marked  for  identlficanon.— People 
v.  Aounenwerth  (Sup.)  295. 

I  74.  Under  Election  Law  (Consol.  Laws,  c. 
17)  II  3SS,  S66L  880,  mandamns  will  not  He  to 


compel  a  board  of  election  Inspeeton  to  diange 
the  figures  of  their  corrected  return,  so  as  to 
conform  to  the  tally  sheets  of  the  election. — 
People  T.  Ammenwerth  (Snp.)  295. 

I  78.  In  mandamus  to  compel  rastoratin  of 

a  police  captain  to  his  position,  from  vrfilch  it 
is  claimed  he  waa  arbitrarily  removed,  his  title 
to  office  is  not  involved.— Pet^  t.  Bingham 

(Sop.)  186. 

i  77.  If  the  actlcm  of  a  head  of  the  city 
department  in  exercise  of  his  discretionary  pow- 
er of  suspeosioD  of  a  subordinate  emj^ytf  was 
In  bad  faith  and  for  Cbe  sole  purpose  of  getting 
rid  of  him,  he  la  entitled  to  aecnre  reinstate- 
ment ^  mandamns.— Shane  t.  Gity  of  New 
York  (Sop.)  428. 

I  87.  The  power  of  tbe  police  oonunlsaion- 
•r  of  New  York  Cl^  to  Issue  a  concert  hall 
license  ie  discretionary,  and  Is  not  controllable 
by  mandamus,  unless  his  action  Is  arbitrary, 
tyrannical,  or  unreasonable,  or  based  on  false 
Information. — People  v.  Baker  (Sap.)  161. 

m.  JuauDionox.  FBooBBDnroa, 

AMD  BBUBF. 

I  148.  A  dtizen  and  resident  of  a  monldpal- 
Ity  may  maintain  on  behalf  of  all  the  public 
mandamus  against  mnnidpal  officers  to  compel 
tbem  to  do  what  it  is  their  dnl7  to  do  under  me 
law.— Peoirfe     Dozsee  (Sop.)  B62. 

I  148.  A  person  who  was  a  freeholder  and 
taxpayer,  but  not  a  resident  of  a  town  and  a 
dtisen  of  the  state,  may  malntaio  mandamus  to 
compel  the  trastees  of  uie  towu  lands  to  remove 
structures  from  a  public  dod^  on  the  ground 
tliat  they  obstruct  the  public  nae  thereoL— Peo- 
pk  T.  Doxaee  (Sup.)  882. 

MANDATE 

See  HandamoB. 

To  lower  court  on  decision  on  apptol  or  other 
Ig^Mding  for  review,  see  Appeal,  H  1195- 

MARITAL  RIGHTS. 

See  Husband  and  Wife. 

MARITIME  UW. 

See  CollidoD ;  Towage. 

MARITIME  TORTS. 

Loss  of  or  injury  to  tow,  see  Towage,  {  IB. 

MARK. 

See  Trade-Bfaifts  and  Tmde-NameK 

MARRIAGE. 

See  Husband  and  Wife. 

As  defense  to  prosecution  for  seducti<Hi,  see  Se- 
duction, i  86. 

Contracts  In  restraint  or  derogation  of  mar- 
riage, see  Gmitracts,  {  111. 
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MARRIED  WOMEN. 

Bee  Husband  and  Wife. 

MASTER  AND  SERVANT. 

Contracts  labor  on  Sunday,  see  Sanday, 
8  17. 

Employ^  of  municipal  corporatione,  see  Mn- 
niciiul  Corporations,  |S  218,  220. 

Implied  liabilities  for  servlcea  rendered  not  in 
perfonnaDce  of  daties  of  employment,  ne 
Work  and  lAbor. 

Power  of  insarance  compcmy  to  liold  real  estate 
for  use  SB  hospital  for  employ^  see  Insar- 
ance, §  36. 

Premiums  for  indenmity  Insurance,  see  Insar- 
ance^ I  188. 

I.  THE  BELATIOIT. 
(A)  CreKtlon  and  Blxlstcnee* 

Employment  of  acents,  see  Prindpal  aad  Agent, 

U  1^23. 

Requirements  <tf  statate  of  frauds,  see  Frauds, 
Statute  of,  §  44. 

18.  A  contract  of  employment  AeU  a  con- 
tract for  a  specified  perloo.— Schalman  T.  Bos- 
enstein  (Sup.)  5& 

S  9.  In  an  action  by  an  actor  to  recover  full 
compensation  for  a  week's  work,  his  right  of 
recovery  A«id  to  arise  upon  defendant's  request 
that  he  go  to  Chicago  and  play  for  two  weeks ; 
that  engagement  being  a  new  and  independent 
contract— Wheeler  v.  Woods  (Sop.)  80. 

(O)  TermlnKilon  and  DlsdiKrce. 

S  43.  A  salesman  suing  for  damage  for  wrong- 
ful discharge  Jteld  prima  facie  to  prove  damage 
by  showing  the  amount  his  employer  had  abso- 
luttJy  agreed  to  pay  him  per  week,— Durante  t. 
Balmon  (Sap.)  SSL 

n.  8EBVIGE8  Aim  COMPENSATION. 

<A)  Perfomanoc  of  8«rTloes. 

S  59.  Facts  h^d  to  show  breach  by  the  maa* 
ter  of  contract  of  employment,  and  not  aban- 
donment by  t^e  employ^.— Laaghlln  r.  Man- 
son  (Sap.)  110. 

(B)  WaarcB  mud  Other  Remanersflon. 

Nature  of  action  for  services  as  legal  or  equita- 
ble, see  Action,  I  26. 
Of  agent,  see  Principal  and  Agent,  {  82. 

S  70i  A  contract  as  to  the  amoant  of  compen- 
sation to  be  paid  a  salesman,  construed.— Du- 
rante V.  Raimon  (Sap.)  SSI. 

§  80.  In  an  action  for  service?,  evidence  held 
insufficient  to  sapport  a  verdict  for  defendant. 
— Olln  J.  Stephens  t.  W.  SL  Smith  (Sup.)  723. 

m.  1CA8TER*8   LIABILITT  FOB  IN- 
JURIES TO  SERVANT. 

Statntory  actions  for  death,  see  Death,  H  17t 
76. 


(B)  TrnmlMr  Bf MklMvr*  AppltaavMh 
PlaoM  tmx  W*rk. 

II  101,  102.  The  act  of  a  mastra*,  causing  in- 
jury to  a  servant,  is  not  negligent,  unless  a 
person  of  reasonable  prudence,  exercising  rea- 
sonable care,  would  have  reason  to  ai^refaend 
that  danger  would  result  therefrom  in  connec- 
tion with  the  work  in  which  the  serraat  was  en- 
^a|ed.— Stafford  v.  Canavan  Bros.  Co,  (Sup.) 

I  100.  The  general  rule  Oiat  a  master  Is 
bound  to  use  reasonable  care  to  provide  a  serv- 
ant a  reasonaUy  safe  place  in  whidt  to  work 
has  no  aivlieatl<m  whne  the  place  Is  not  bt  the 
possession  or  control  of  the  master,  and  he  is 
Ignorant  of  its  coudltion.— Powell  Oohoes 
Ry.  Co.  (Sup.)  S3e 

I  106.  A  street  railroad  c<Hnpany  is  not  lia- 
ble for  iniuries  to  its  motorman  fnnn  defects 
in  the  track  of  another  company,  over  wUch  ht 

r rated  the  car  on  the  part  of  the  mate.  In 
absence  ot  knowledge  of  sheh  detects.— Poir- 
ell  T.  Cohoes  By.  Go.  (Sup.)  886. 

I  116.  A  master  Md  not  liable  for  injuries 
to  a  servant  under  Labor  Law  (Consol.  Laws, 
c.  31)  I  18,  caused  by  the  slipping  of  a  ladder 
Insecurely  placed  by  plaintiff  jumself^ — 8crediii< 
Ski  V.  BaUban  (SupJ  122. 

I  116.  A  master  heU  not  Uable  tot  lainrfcs 
to  a  jonmeyman  painter,  under  Labw  Law 
(Consol.  Laws,  c.  81)  8  18,  for  injuries  sustain- 
ed by  a  fall  from  a  ladder  which  he  himself 
selected  and  used.  Instead  of  a  scaffold.— Sere- 
dlnski  V.  Balaban  (Sup.)  -122. 

I  116.  Facts  held  not  to  show  negligence  <^ 
the  master  in  the  matter  of  furnishing  adequate 
and  proper  appliances.— Covit  v.  Tut^er  Elee- 
tricaf  Const.  Co.  (Sup.)  870. 

S  lia  A  "structure,"  within  Labor  Law 
(Consol.  Lews,  c.  31)  |  IS,  defined.— Herman  t. 
P.  H.  Fitzgibbona  BoRer  Co.  (Sup.)  1074. 

S  116.  A  "scaffold,"  within  Labor  Law  (Con- 
sol. Laws,  c.  31)  1 18,  defined.— Herman  t.  P.  H. 
Fitsgibbons  Boiler  Co.  (Sup.)  1074. 

I  124.  Ehridence  UU  not  to  show  a  master's 
actionable  negligence.— Glccarelll  t.  Naughtoa 

Co.  (Sup.)  m. 

I  124.  A  telephone  company,  onploying  a 
lioeman  to  remove  poles,  keM  required  to  in- 
spect the  poles  below  the  surface,  under  its 
duty  to  furnish  a  safe  place  to  worlL — 1m,  Dnke 
V.  Hudson  River  Telephone  Co.  (Sup.)  171. 

S  125.  The  master's  du^  to  futniah  a  serr-  « 
ant  with  safe  appliances  is  violated  by  failure 
to  repair  only  when  he  had  notice)  or  mig^t 
have  known  with  leasonable  diligence,  of  the 
need  of  repairs.- Decora  T.  American  CaiUde 
Co.  (Sup.)  BNiw 

(O)  Methods  of  Work,  RwIm,  Mtd^CMen. 

S  137.  One  employing  men  to  put  concrete 
foundaUons  fbr  piers  on  each  aide  of  a  railroad 
track  keM  not  required  to  employ  one  to  keep 
watch  of  approaching  trains  and  nve  warning  to 
the  men.— Dl  NapoUT.  New  Xorit,  M.  H.  &  H. 
R.  Co.  (Sup.)  90& 
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I  141.  The  rule  requiring  a  maater  employing 
men  to  work  on  a  railroad  tract  to  provide  Mme 
one  to  give  warning  of  approaching  trains  fteW 
founded  on  the  reason  that  the  place  where  the 
men  are  at  worit  was  one  of  danger.— Di  rnapoli 
T.  New  To*.  N.  H.  4  H.  R.  Co.  (Sup.)  905. 


I  149.  In  an  action  for  injuries  to  an  em- 
plo;^,  defendant  held  not  negligent  in  falling  to 
hmlsh  a  aafe  place  to  work.— Scott  v.  Delaware, 
L  &  W.  B.  Go.  (Snp.)  895. 

(O)  'Waralns  mmA  InBtrnetlnv  Servant. 

S  150.  A  master  need  not  warn  an  emplojfi 
of  the  danger  from  a  machine  getting  cnt  ot 
repair,  unless  there  is  reaionable  cronna  to 
antidpete  that  it  wiU  do  so.— Deooza  T.  Amazl- 
can  (krbide  Go.  (SapO 

S  152.  A  skined  carpenter  hOd  not  leqaiivd 
to  be  inatructed  by  hia  emplwer  as  to  taie  prop- 
er* method  of  erecting  a  acalfold.— Hammond  t. 
Union  Bag  &  Paper  Co.  (Sup.)  602. 

S  155.  Where  the  danger  from  doing  work 
In  a  certain  manner  was  obvlons,  and  as  ap- 

eirent  to  the  aervant  as  to  his  foreman,  the 
tter^i  ftiilnre  to  warn  the  servant  would  not 
make  the  master  liable  for  injuries  caused  by 
working  in  that  manner.— Decora  T.  American 
Carbide  Co.  (Sup.)  665. 

(K)  Vellow  Berrsmta. 

I  1Q6>  Under  the  dreumstances  stated,  en 
employer^B  failure  to  warn  plaintiff's  fellow 
•errant  of  the  danger  ot  retidning  lits  foot  upon 
the  lerer  whtdi  controlled  the  dies  between 
which  plaintiffs  hand  was  caught  held  not  to 
have  caused  the  aeddent— Decora  t.  American 
Carbide  Co.  (Snp.)  666. 

1  185  Conductor  of  frdght  train  hdd  not 
negligent  in  giving  signal  for  train  to  move  tov- 
warf  before  aedng  that  a  brakeman  had  gone 
Rb<»rd.— Van  Haaren  v.  liOng  Island  B.  Co. 
(Sup.)  1S7. 

I  186.  If  an  employe's  injury  resulted  from 
tbe  negligence  of  a  fellow  servant  iu  not  se- 
lecting a  reasonably  safe  appliance,  provided  by 
the  employer,  or  by  such  fellow  servants  neg- 
ligence in  Bubjectii^  a  proper  appliance  to  a 
strain  not  reasonably  to  be  anticipated,  the  em- 
ployer would  not  be  liable  therefor,  in  absence 
of  Btatute.— Mulligan  v.  McDonald  (Sop.)  622. 

8  190.  In  an  action  for  death  of  a  servant 
through  a  casting  falling  on  him,  evidence  held 
insuffident  to  show  negligence  of  defendants 
superiuteodent.— MattBon  v.  Phoenix  Const  Co. 
(Sup.)  566. 

S  190.  A  master  held  not  liable  to  a  servant 
for  errora  of  judgment  or  negligence  of  a  com- 
petent foreman  as  to  matters  of  detail  of  woi*. 
— Covit  T.  Tut*er  Electrical  0>n8t.  Co.  (Sop.) 
870. 

I  190.  Facts  held  not  to  show  negligence  a 
master  In  the  matter  of  safe  place  to  wotk^ 
Covit  T.  Tncker  Electrical  Const.  Co.  (Sup.)  870. 

I  aOl.  The  negligence  of  a  fellow  servant 
ieU  the  proximate  cause  of  the  |njury.-~Staf- 
ford  T.  CaDavan  Bros.  Co.  (Sup.)  814. 


(F)  RlBlu  Aasvmea  by  Servant. 

{  216.  An  employe  assames  the  risk  of  in- 
jury from  the  negligence  of  a  co-employt— 
Decora  v.  American  Carbide  Co.  (Sup.)  6u5. 

I  217.  A  servant,  who  remains  at  work  about 
an  elevator  shaft  which  was  not  guarded  by  bar- 
riers as  required  by  law.  assumes  the  risk  ot 
^^ry.— flabatino  t.  Boebling  Const  Co.  (Sup.i 

I  217.  Evidence  held  to  show  as  a  matter  of 
law  that  a  servant  assumed  a  risk  of  injury.— 
Welch  V.  Waterbury  ft  Co.  (Snp.)  1059. 

S  217.  The  testimony  of  a  servant  that  he 
had  not  known  the  ctmditiona  surrounding  his 
employment  held  of  no  probative  force  in  view 
of  his  oliier  testimony.— Welch  v.  Waterbury  ft 
Co.  (Sup.)  1059. 

S  219.  A  servant  entering  an  employment, 
which  is  from  ita  nature  hazardous,  assumes  the 
usual  risks  ot  the  service  and  risks  which  are 
apparent  to  ordinary  observation.— Welch  v.  Wa- 
terinury  ft  Od.  (SuiO  1090. 

(O)  ContrlbntoiT  Hesltsenec  of  Servant. 

S  288.  An  employ^  who  voluntarily  places 
himself  in  a  dangerous  position,  where  he  was 
not  required  to  be  in  the  performance  of  hia 
work,  cannot  recover  for  injuries  caused  by  such 
unsafe  posiUra^-O'Hare  v.  O'Ronrks  Engineer- 
ing Const  Co.  (Bup.)  404. 

S  235.  A  lineman,  employed  by  telephone 
company  to  remove  poles,  hitd  entitled  to  as- 
sume that  the  company  had  inspected  the  poles 
tieneath  the  surface  of  the  ground.— Ia  Duke  T. 
Hudson  Biver  Telephone  Co.  (Sup.)  171. 

I  2;t9.  Held  gross  negligoice  for  plaintiff  to 
operate  a  can-uia^g  machine  in  a  certain 
manner  In  connecoon  with  another  servant-^ 
Decoza  v.  American  Cari>ide  Co.  (Snp.)  666. 

(H)  Aetloaa. 

Soffidency  <^  c(Hnplaint  to  authorise  amend- 
ment, see  Pleading,  |  248. 

8  260.  A  common-law  action  tor  injuries  to  a 
servant  held  not  entitled  to  the  benefit  of  the 
rules  controlling  actions  under  the  omployer's 
liability  act  (Coniiol.  I^ws.  c.  31).— Welch  v. 
Waterbury  ft  Co.  (Sup.)  1059. 

i  252.  A  notice  of  injury  by  a  servant  held 
not  to  give  notice  of  any  liability  under  the  em- 
ployer's liability  act  (Conaol.  Laws,  c.  81).— 
Welch  T.  Waterbury  ft  Co.  (Sup.)  1058. 

I  264.  In  an  action  for  injuries  to  the  driver 
of  a  truck,  a  judgment  for  plaintiff  held  not  sus- 
tainable on  a  theory  not  set  forth  in  the  com* 
plaint— Limerick  v.  Holdsworth  (Sop.)  1011. 

{  265.  A  motorman  of  one  company  who 
was  injored  while  operating  his  oar  over  the 
track  of  another  company  on  a  part  of  his 
route  because  the  track  was  not  properly  sand- 
ed has  the  burden  of  showing  which  company 
owed  bim  the  duty  of  sanding  that  track.— Pow- 
ell V.  (3ohoe8  Ry.  Co.  (Sup.)  386. 

8  276.  In  a  can  factory  employe's  action  for 
injuries  caused  by  the  upper  die  of  a  can-ahap- 
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Ins;  machine  dioppinff  on  the  lower  die  while 
a  tellow  servant  was  operating  the  lever  which 
controlled  the  dies,  evidence  neJd  to  show  that 
the  accident  was  caused  by  the  fellow  servant 
imconscioasly  pressing  the  lever,  causing  the  die 
to  drop  on  plaiDtiff*B  hand.— Decora,  v.  Ameri- 
can Carbide  Co.  (Sup.)  655. 

8  278.  lu  as  action  for  a  servant's  death  by 
falling  through  a  chip  bin  Into  a  pnip  digester, 
into  which  he  waa  pnihing  difps,  erraaice  Aeld 
to  sustain  a  finding  that  defendant  wu  negli- 
gent in  putting  intestate  to  work  there  with- 
out instructing  him  as  to  hidden  dangers. — Ma- 
lEOski  V.  Union  Bag  &  Paper  Co.  (Sup.)  617. 

I  278.  In  a  servant's  action  for  injuries  caus- 
ed by  the  hreaking  of  a  steel  wire  guy  rope, 
evidence  held  not  to  support  a  finding  of  neg- 
ligence by  the  employer  in  failing  to  fumiBh 
proper  rope  for  use  by  employes  for  that  pur- 
pose.—Mulligan  V.  M<u}ona[d  (Snp.)  522. 

I  278.  EMdence  in  an  action  for  injuries  to 
a  servant  held  Insufficient  to  show  the  negligence 
of  the  master.— Sabatino  v.  Roebllng  Const.  Co. 

(Sup.)  956. 

{  278.  In  an  action  for  injuries  to  the  driver 
of  a  truck  by  the  breaking  of  the  pole,  evidence 
held  not  to  show  that  It  was  defecdve.— Limer- 
ick V.  Holdsworth  (Sup.)  1011. 

I  278.  In  an  action  for  injuries  to  the  driver 
of  a  truck,  evidence  Held  not  to  justify  a  finding 
of  negligence  of  the  master  In  directing  the  man- 
ner of  loading  the  truck. — Limerick  t.  Holds- 
worth  (Sup.)  1011. 

S  279.  In  a  can  factory  servant's  action  for 
injuries  caused  by  the  upper  die  of  a  shaping 
machine  dropping  on  the  lower  die  while  a 
fellow  servant  was  operatina  the  lever  which 
omtrolled  the  dies,  evidence  neld  to  show  that 
the  fellow  servant  must  have  known  that  his 
foot  must  be  quickly  removed  from  the  lever  to 

Srevent  a  repetition  of  tbt  stroke.— Decora  v. 
mertcan  Carbide  Co.  (Supi)  66S. 

I  281.  In  a  servant's  action  for'injuiles,  evi- 
dence held  to  show  that  plaintiff  voluntarily 
placed  himself  in  a  dangerous  position.— O' Hare 
V.  O'Rourke  Engineering  ConsL  Co.  (Sup.)  404. 

i  281.  In  an  action  for  a  servant's  death  by 
falling  through  a  chip  bin  into  a  pulp  digester 
into  which  be  was  pushing  chips,  evidence  held 
to  sustain  a  fiudinff  that  intestate  was  not  guilty 
of  contributory  neRligeoce. — Makoaki  t.  Union 
Bag  &  Paper  Co.  (Sup.)  517. 

g  281.  In  a  suit  for  Injury  to  an  employ^ 
by  the  fall  of  a  scatFold,  evidence  held  to  show 
that  the  accident  was  due  to  improper  construc- 
tion of  the  scaffold  by  plaintiff  and  a  co-em- 
ploy^.—Hammond  T.  Union  Bag  &  Paper  Co. 
(Sup.)  652. 

i  285.  In  an  action  for  a  servant's  death, 
claimed  to  have  been  caused  by  falling  throtigh 
a  chip  bin  into  a  pulp  digester  while  pushing 
chips  therein,  whether  intestate  met  his  death 
by  falling  through  an  opening  in  the  chip  fain 
into  the  digester  held  for  the  jury.— Makoski  v. 
Union  Bag  &  Paper  Co.  (Sup.)  617. 

S  286.  In  an  action  against  a  telephone  com- 
pany for  injuries  to  a  lineman  because  of  a 


defective  pole,  the  qoesdon  whether  it  was  the 
duty  of  the  company  or  the  lineman  to  inspect 
the  pole  Aeld  for  the  jury.— La  Duke  v.  Hodson 
Biver  Telephone  Co.  (Sup.)  171. 

{  288.  Whether  a  rule  of  a  master  was  ia 
force  whoi  a  servant  was  injured,  or  whether 
there  was  an  acquiescence  by  tlie  maaCer  is  a 
violation  of  tlie  rule,  held  for  the  Jury. — Kraose 
V.  Robert  Oalr  Co.  (Sap.)  816. 

I  288.  In  an  action  for  a  aorvant'a  death  br 
falling  through  a  chip  bin  into  a  pulp  digester 
while  pushing  chips,  the  amount  of  knowledge 
intestate  had  acquired  as  to  the  hole  in  tlte  bia 
and  the  manner  of  its  construction,  while  as- 
sisting to  adjust  the  chip  horaer,  MA  for  the 
Hftkoiki  V.  Union  Bag  ft  Paper  Co.  (Sup.) 

IV.  T.TAWTT.TTIBB  FOR  XW JUBIBfl  TO 

THIBD  PEBSOm. 

LiabUItT  oC  charitable  instltatlofi  for  negli- 
gence of  servants,  see  Charities,  |  4Bi. 

Lmbility  of  monictpal  corporationa  tar  torts  of 
<^cers  and  empJoyfia,  aee  Municipal  Corpora- 
tions, U  747, 

(B)  W«rk  of  IntepMkdMkt  C«MteMt*v. 

I  316.  Hie  employer  Is  ordinarUj  not  liable 
for  the  acts  of  an  independent  CMitrmetoi^— 
Mehler  v.  Fisch  (Sup.)  sin. 

I  817.  The  privilege  of  driving  an  ambolance 

in  derogation  of  usual  rules  of  the  road  extends 
to  a  hospital  corporation  or  otliers  similarly  en- 
gaged, to  be  exercised  in  expediting  their  busi- 
ness, and  they  are  primarily  responsible  for  aa 
injury  due  to  the  driver's  negligence.— Kellogf 

V.  C!hardi  Charity  Foundation  of  Lone  Island 
(Sup.)  406. 

{  S17.  The  circumstances  under  whirii  an 
ambulance  of  a  hospital  corporation  waa  driven 
held  to  be  such  that  the  driver  should  be  re- 
garded as  its  KTvant— Kellogg  v.  Ghnrch  Cfaa^ 
ity  Fonndation  of  Long  Island  (Bi^^)  400. 

I  81&  Thoiwh  defendant  contracted  to  have 
work  done  bj;  independent  oontractors,  abe  was 
liable  for  injuries  caused  by  their  ne^igcnoe, 
if  she  supervised  and  took  part  in  the  work.— 

Mehler  v.  Fisch  (Sup.)  807. 

fl  322.  Where  a  fair  association  CMitracted 
th  one  to  give  balloon  ascensiooa.  defendant 
held  liable  for  negligence  in  falling  to  provide 
plaintiff,  having  admisrion  ticket,  with  •  safe 
place  to  view  the  exhibition,  and  In  failing  to 
provide  barriers  against  injury.— Roper  t.  Ul- 
ster Coonty  Agr.  Society  (Sap.)  644. 

(O)  Aottoaa. 

I  330.  EMdence  held  not  to  show  tiiat  in- 
dependent contractors  were  Inoompetent.  ao  u 
to  make  the  employer  liable  for  restiltina  in- 
juries.—Mehler  V.  Fisch  (Sup.)  807. 

i  830.  In  an  actiiHi  against  the  emplojer  for 
injuries  cansed  hy  the  negUgwce  of  Indepefid- 
ent  contractors,  preponderance  of  evidence  hrU 
not  to  show  that  defendant  supervised  the  work. 
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so  as  to  make  her  liable  for  the  Independent 
contraetore'  nesllgenoe.— Mehler  v.  Flsch  (Sup.) 
807. 

i  332.  Plaintiff,  In  attemptlag  to  escape 
from  Bteam  alleged  to  have  been  Degligenuy 
blown  from  defendant's  boilers  by  Its  serraat, 
held  to  have  acted  in  an  emergenc;,  and  there- 
fore to  have  been  not  oegligeat  a«  a  matter  of 
law.— Oartland  t.  Mew  York  ZoSloglcal  Society 
(Sup.)  24. 

MATERIALS. 

Uens  on  real  property  tor  materials  foini^ed, 
see  Mechanic  u«u. 

MAXIMS. 

Of  equity,  see  Bgulty.  |  65. 

MEASURE  OF  DAMAGES. 

See  DBnuues,  H  m  126. 

MECHANICS'  LIENS. 

Liens  oB  money  doe  contractors  for  public  Im- 
^rorements,  see  Honldpal  GorpwaUons,  | 

H.  RIGHT  TO  UEN. 

(B)  Serrlees  R«adere4  ftnd  H«terlala  Fur- 
nlali«d. 

I  45.  Where  lumber  tornlshed  waa  of  the 
same  kind  and  Quality  as  called  for  by  the 
contract.  It  will  fie  cw^dered  as  having  been 
delivered  on  the  contract.— Landsberg  &  Co.  v. 
Heln  OOIUL  Go.  ^npO  100. 


flnfeeoBtraotors,      and  Oontractors' 
Worlcmem  ud  Hatertalmen. 


{  113.  Where  a  lien  can  be  BatisQed  out  of 
the  amount  due  from  a  city  to  the  contractor 
when  notice  was  filed.  It  will  not  attach  to  an 
amount  subsequently  coming  due^Hermann  & 
Grace  t.  City  of  New  York  (Sop.)  140. 

XV.  OVEKATION  AHD  BITBOT. 

(C)  Prlorltr. 
{  201.    A  mechanic's  lien  held  subject  to  the 
rifcbts  of  other  creditors,  which  have  attached 

Sior  to  the  filing  of  the  Ilea.- Hermann  & 
race  T.  City  olMew  York  (Sup.)  146. 
I  201.  A  mechanic's  lien  on  a  fund  due 
from  city  will  not  be  postponed,  in  the  inter^t 
of  an  attaching  creditor,  to  other  installments 
of  the  debt  as  they  fall  dne,  as  such  postpone- 
ment would  deprive  subsequent  lienors  of  their 
riehta.— Hermann  &  Grace  t.  City  of  New  York 
(tfup.)  146. 

TX.  WAIVSB,  DUOBABCn,  BZXSA8B, 

(A)  fValTer  of  Rlorlit  to  Lien. 

I  210.  The  right  to  a  mechanic's  lien  is  not 
waired  Iv  exteuion  of  credit,  unless  the  time 
is  extended  beyond  that  within  which  an  ac- 
tion may  be  commenced  to  enforce  the  lien.— 
Landaberg  &  Co.  v.  Hein  Const.  Go.  (Sup.)  190. 


TH.  ENFOBOEMENT. 

I  271.  A  complaint  in  an  action  to  forecl<we 
a  mechanic's  lien  held  to  state  a  cause  of  ac- 
tion.—Mitchell  T.  Du&mote  Realty  Go.  (Sup^) 
771. 

1  272.  Under  Code  CIt.  Proc.  K  521,  34U3, 
aod  section  'S402,  vaM.  S,  the  answer  of  lienors 
in  an  action  to  foreclose  a  mechanic's  lien  held 
sufficient  to  justify  the  court  to  determine  the 
equities  of  the  parties.— Kelley  Lumber  Go.  t. 
OtseUc  Valley  B.  Co.  (Sup.)  415. 

MEDICAL  JURISPRUDENCE. 

See  Physicians  and  Snrgeons. 

MEETINGS. 

Of  corporate  directors,  see  Gorpozations,  |  296. 

MEMBERS. 

Of  corporations  in  general,  see  Corporations,  H 

206,  225. 
Of  firms,  see  Partnership. 

MENTAL  CAPACITY. 

See  Insane  Persons. 

Presumption  as  to  continuance  of  insanity,  see 
Bvidence.  i  67. 

MERGER. 

Of  cause  of  action  in  judgment,  see  Judgment, 

METERS. 

Lien  for  installation  of  water  meter  as  breach 
of  covenant  against  incombrances,  see  Cove- 
nants, i  96. 

METES  AND  BOUNDS. 


Bee  Boundaries. 


MILK. 


Regulation  as  to  sale  of  milk  and  of  substitutes 
or  Imitations  thereof,  see  Food. 

MINUTES. 

Of  proceedings  of  corporate  directors,  see  Cor* 
porations,  f  298. 

'  MISCONDUCT. 

Of  attorney  as  ground  for  disbarment,  see  At- 
torney and  Client,  H  42-60. 

MISJOINDER. 

Of  causes  of  action,  see  Action,  {S  38,  SO. 

Of  causes  of  action  as  ground  for  demurrer, 
see  Pleading,  §  193. 

Of  causes  of  action,  waiver  by  failure  to  de- 
mur, see  Pleading,  I  406. 
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MISREPRESENTATION. 

See  Fraud. 

AfFectiQg  Talidity  of  contract  In  seneial,  see 

Contracts,  S  M. 
Affecting  Talidity  of  inbscription  to  wiKMrate 

■toekt  see  Ciorporationfl,  }  80. 

MISSIONS. 

GorporationB  for  establishing  and  condacting, 
see  OfaariUes.  I  20. 

MISTAKE. 

Qronnd  for  refonnatioD  of  instrnment^  see  Bef- 
onoatloD  oC  Instntments,  i  2& 

MODIFICATION. 

Of  Jodgment  or  oider  of  lower  court  In  appel- 
late conrt,  see  Appeal.  H  USl-llfiS. 

MONEY. 

Oompensation  for  nse,  see  Interest 
Deposits,  see  Banks  and  Banking,  {  130. 
Pleading  conclusions  in  action  for  recoTery  of 
monej,  see  Pleading,  {  8. 

MONEY  LENT. 

Bill  or  note  glren  for  loaa  of  money,  see  Bills 

and  Notes. 
By  bank,  see  Banks  and  Banking,  I  181. 
Interest  on  loans,  see  Interest. 
Measure  of  damages  for  failnre  to  make  loan, 

see  I>amage^  (  126. 
Usnrious  loans,  see  Usury. 

MONEY  PAID. 

BecoTwy  of  price  paid  for  goods,  see  Sales,  { 
396. 

MONEY  RECEIVED. 

Becovery  of  price  paid  for  goods,  see  Sales,  $ 
896. 

Jl.  When  an  action  for  money  had  and  re- 
red  will  lie,  stated.— Ball  r.  Shei^rd  (Sap.) 
SSO. 

8  0.  PlaintltEs  held  entitled  to  recover  the 
.  amoont  of  a  draft  paid  defendants  as  for  money 
received  by  defendants  upon  a  mistake  of  fact, 
induced  by  another's  nuarepresentatioL— Ball 
T.  Shepbard  (Sup.)  830. 

§11.  Th9  obtaining  of  a  divorce  by  plain- 
tiff's husband  ht^d  not  a  condition  precedent  or 
subsequent  to  defendant's  liability  to  pay  to 
plaintiff  money  delivered  to  him  by  plaintiff's 
husband  for  her.— Levine  v.  Klein  (Sup.)  19G. 


i  11.  An  alleged  condition  to  defendant's  Ua- 
bili^  to  pay  over  to  plaintiff  money  wbich  de- 
fendant had  received  from  her  husband  that 


the  husband  should  secure  a  divorce  illegal. 
— Levlue  v.  Klein  (Sup.)  196. 


f  16.  Money  reeelTed  %M  proper  remedy  for 
the  recovery  of  money  paid  to  defendant  by 
plaintiff's  husband  txjx  her. — Levine  t.  Kleia 
(Sup.)  196. 

MONOPOLIES. 

n.  TRUSTS  AXD  OTHEK  OOlOnMA- 
TIONS  IN  RE8TBAIMT 
OF  TBJUIE. 

Admissions  by  representatives  of  accused,  see 
Criminal  Law,  |  410. 

I  12.  A  ctmtract  wher^  die  adler  of  an 
ice  business  Unds  himself  not  to  engage  in 
such  foustness  wltjiln  a  speci6ed  time  and  terri- 
tory held  illegal  under  the  anti-monopoly  act 
(G<Hisol.  Laws,  c.  20,  (S  340-348).r-]^ple  J. 
American  Ice  Co.  (Sup.)  443. 

S  12.  Th6  jui7  ill  determining  whetiier  a  coi^ 

K ration  violated  the  anti-monopoly  act  (CaauL 
iws,  e.  20,  H  340-348)  hy  procnriB«  tht  baa- 
ness  ot  competitors  Jh«w  required  to  consider 
certain  facts.— People  t.  American  lee  Ga  <Sap.> 
443. 

S  12.  A  corporation  acquiring  control  of  odk- 
er  corporations  and  making  use  of  contracts  ac- 
quired by  than  held  liable  for  violating  the 
anti-monopoly  act  (ConB(ri.  Laws,  c  SO,  H  340- 
346).— Pe(^e  v.  American  Ice  Go.  (Sap.)  443. 

S  12.  A  corporation  controlling  subordinatt 
corporations,  which,  under  its  direction  and  for 
its  use,  bought  the  business  of  competitor  and 
procured  from  them  agreements  not  to  encage  in 
similar  businen  for  a  specified  time  within  de* 
scribed  territory,  for  the  purpose  of  creating  a 
monopoly,  is  guilty  of  violating  the  anti-monopo- 
ly act  (Consol,  Laws,  c.  20.  ^  340-346).— People 
V.  American  Ice  Co.  (Sup.)  443. 

I  12.  A  contract  whereby  the  seller  of  an  ice 
baainesB  binds  himself  not  to  engage  therein  for 
a  specISed  time  within  described  territotr  is 
permissible  only  when  innocently  made  without 
any  purpose  of  creating  or  maintaining  a  mo* 
nopofy,  and  a  contract  made  with  sudb  an  il- 
legal purpose  is  in  violation  of  the  anti-monop- 
oly act  (Consol.  Laws,  c  20,  H  340-346).— 
People  V.  American  Ice  Co.  (Sup.)  443. 

§  12.  Anti-monopoly  act  (Consol.  Laws,  c 
20,  H  340-34Q  heU  to  treat  of  monopoly  and 
restraint  of  competition  as  distinct  thingiL  and, 
to  vitiate  a  contract,  it  fs  only  necessary  to 
show  that  it  restrains  competition,  and  tends 
to  deprive  the  public  of  the  advantages  of  free 
competition.— People  v.  American  Ice  Co.  (Sop.) 
443. 

S  12.  A  corporation  engaging  in  the  fee  busi- 
ness in  the  city  of  New  York  held  guilty  of 
violating  the  anti-monopoly  act  (Consol.  Laws, 
c.  20,  SI  340-346),  though  it  did  not  raise  priceiL 
—People  V.  American  Ice  Co.  (Sup.)  443. 

1  12.  The  word  "monopoly"  In  anti-monopoly 
act  (Consol.  Laws,  c.  20.  H  840-34^  kcU  not 
necessarily  an  absolute  or  cmnplete  oontnl.— 
People  V.  American  Ice  Co.  (Sop.)  443. 

i  12.  A  corporation  engaging  in  the  ice  busi- 
ness In  the  city  of  New  York  held  guilty  of  vi<h 
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lAtinr  the  anti-monoiK>hr  act  (Consol.  LavB,  c 
20,  0  &40-846).— People  t.  American  loe  Co. 
(Sup.)  443. 

I  12.  Anti-monopol7  act  (Gonsol.  Laws,  c.  20, 
Si  340-346)  held  to  panlsb  an  attempt  to  create 
a  DKmopoly,  so  that  one  attempting  to  create 
a  mon(^b'  la  fuiltjt  tboogh  he  failed  of  hU 
purpoM.^FMqda  T.  American  loe  Co.  (Snpw) 
443. 

I  12.  A  porchaae  of  a  going  bnirinefa,  ac- 
companied or  an  agreement  hy  the  oeller  not 
to  engage  In  the  same  bnsinesa  for  a  limited 
time  within  prescribed  territory,  held  not  ille- 
gal under  the  anti-monopoly  act  (Oonsol.  laws, 
c.  20,  H  340-846).  nnless  made  for  the  pnrpoM 
of  creating  a  monopoly  so  as  to  be  able  to  con- 
trol prices.— People  t.  American  Ice  Co.  (Sap.) 
443. 

S  12.  It  Is  the  policy  of  the  common  law  and 
the  pnrpoae  of  the  anti-monopoly  act  (ConsoL 
Laws,  c20l  il  340-346)  to  keep  free  the  prose- 
cation  by  indlridnalB  of  any  lawfnl  bnsineea, 
and  to  protect  competition  in  trade  and  com- 
merce.—People  T.  American  Ice  Co.  (Sup.)  448. 

I  12.  The  word  "arrangement*  In  the  anti- 
monopoly  act  (Oonsol.  Laws.  c.  20,  il  340-346) 
defined.- People  t.  American  Ice  Co.  (Snp.)  443. 

{24.  In  an  action  gainst  a  foreign  cor- 
poration under  Laws  1899,  p.  1514,  c  690,  S  3, 
BOW  Consol.  Laws,  c  20,  {  M2  (Code  Cir.  Proc 

{1948),  held;  that  aUegations  oi  contracts  made 
r  defendant  were  eumcient.- People  t.  Ameri- 
cin  Ice  Co.  (Sap.)  41. 

I  24.  In  an  action  against  a  foreign  cor- 
poration for  an  injanction,  and  to  cancel  its 
certificate  to  do  business  under  Laws  1899,  p. 
1514,  c.  600.  I  3,  and  Code  Civ.  Proc  i  1948, 
mere  allegations  in  the  complaint  that  defend- 
ant had  repeatedly  violated  the  statute  without 
setting  forth  tLUj  act  constituting  a  violation 
would  be  insufficient,  nor  could  the  people,  hav- 
iuf!  set  out  certain  acta  in  vfolation  of  statute, 
prove  other  specific  acts  under  the  general  alle- 

Stions  of  the  complaint— People  t.  American 
B  Co.  (Sup.)  41. 

I  24.  In  an  action  against  a  foreign  cor- 
poration for  an  injunction  and  cancellation  of 
Its  certificate  to  do  business  in  the  state  under 
Code  Civ.  Proc.  fi  1948,  and  Laws  1S90,  p.  1514, 
c  680,  f  8.  now  Consol.  Laws,  c.  20.  S  342,  held 
error  to  strike  out  certain  allegations  of  the 
complaint.— People  v.  American  Ice  Co.  (Snp.) 
41. 

C  31.  On  the  trial  ot  a  corporation  for  vio- 
lating the  anti-uHmopoly  act  (Consol.  Laws,  c 
20.  M  84&-846),  certain  evidence  kOd  admis- 
sible on  the  issue  ot  Intent— People  t.  American 
Ice  Co.  (SnpO  448. 

MORTGAGES. 

By  or  to  corporation,  see  Corporations,  |  477. 
Execution  of  mortgage  in  assumed  name,  see 

Names,  |  10. 
Fixtures  as  between  mortgagee  and  mwtgagot 

or  others,  see  EHxtures,  1 18. 


Increase  of  mortgage  lien  by  bankmpt  as  frref- 

erence,  see  Bankruptcy,  |  165. 
Joinder  ot  causes  of  action  to  reform  mortgage 

and  tot  fmcloBure,  see  Aetion,  {  88. 
lability  of  corporation  for  misr^esentatloni 

of  offlcera  as  to  tnwt  deedi  sea  Oorpwatlons, 

1422. 

Notice  to  ofScer  aa  notice  to  bank  of  condition- 
al title  of  mortgagor,  see  Banka  and  Bank- 
ing, 1 116. 

Of  personal  pn^Mrtj  In  general,  see  Ohattal 
Mortgages. 

I.  BBQinSXTES  AXD  ▼AXZDITT. 

(O)  BxMwtloa  and  Delivery' 

f  56.  Where  another  name  than  .that  ot 
mortgagor  was  assumed  by  him  and  signed  to 
the  mortgage  by  another,  after  which  the  mort- 

f;age  was  delivered  by  the  mortgagor,  it  was 
mmaterial  that  the  name  so  assumed  was 
that  ot  the  person  physically  subscribing  tha 
name.— Ootthelf  v.  Shapiro  (Sap*)  210. 

m.  OONSTBUCTIOK  AHD  OPEK4- 
TION. 

(D)  U«H  mmA  PrlorltT-. 

Ldability  of  corpcnation  for  misrepresentatiou 
by  ofiicer  as  to  Um,  see  Corporations.  |  422. 

Measure  of  damages  for  fraud  inducing  pur- 
chase of  b<mds  seeazed  by  mortgage,  see 
Fraud,  I  59. 

IV.  BIGBTS  AND  X.IABIIJTIE8  OF 
PARTIES. 

Joinder  of  causes  of  action  on  indebtedness  se- 
cured, see  Action,  |  00. 

Stay  of  woceediuga  on  Indebtedness  secured, 
see  Action,  f  00. 

VIZ.  PATMEHT    OB  PEBTOBMAHOB 
OF  GOXDITIOH,  BBT.1IA»B, 

ABB  BATnuFAonoir. 

I  802.  The  mortgagor  was  not  bound  to  ac- 
cept a  tender  on  the  mortgage  debt  made  after 
foreclosure  proceedings  were  begun  upon  de- 
fault—Weyaiid  T.  Park  Terrace  Go.  (SupJ 

192. 

I  310.  Necessity  of  bringing  an  action  to 
avoid  a  release  of  part  of  the  premises  cov- 
ered by  a  mortgage  on  breach  of  the  condition 
on  which  the  release  was  given  stated.— Barnes 
V.  Southfield  Beach  R.  <5>.  (Sup.)  616. 

S  310.  A  partial  release  of  a  mortgage  on 
condition  subsequent  construed. — Barnes  v. 
Southfield  Beach  R,  Co.  (Sup.)  616. 

I  810.  On  breach  of  a  condition  sabseqaent 
on  whidi  a  part  of  the  mortgaged  premUes 
was  released,  tiie  part  released  held  to  become 
a  part  of  tbe  mortgaged  premises  asain.— 
Barnes  t.  Southfield  Beach  B.  Co.  (Su^  616. 

X.  FOBEOXiOSiniE  BT  ACTION. 

<B)  Rlarht  to  Foreelose  ««*  DefeMses* 

Bate  of  interest  oa  etoetkn  to  matnre  debt  see 
Interest  I  87. 


ror  esses  la  Dec.  Dig.  *  Amsr.  Digs.  UOT  to  date  ft  Indexes  ses  same  topic  ft  section  (|)  NUMBBB 


Digitized  by 


Google 


3222 


120  NBW  TORE  SUPPLEMENT. 


<B>  Parties  and  Proocsa. 

Failure  to  make  tenant  a  party  as  affecting  right 
of  receiver  to  recoTer  posseaslon  in  rammarr 
proceediiiKB,  see  Landlord  and  Tenant,  i  296. 

(Q)  InJnnetlOK  and  ReoelTer. 

Becorerj  of  possession  of  leased  premiaeB  by 
decedent,  see  Landlord  and  Tenant,  {  296. 

(H)  Trial  or  Rearing  and  Refereaee. 

S  476.  Where  mortgagee  procored  the  name 
of  his  infant  brother  to  be  signed  to  the  mort- 
gage, and  in  a  enit  to  foreclose  the  brother 

E leaded  infancy,  the  mortgagee  vas  entitled  to 
ave  th«  mor^^e  reformed.— OottheU  t.  Sha- 
piro (Sup.)  210. 

(J)  Sale. 

t  C02.  Where  a  mortgage  haa  been  partially 
released,  and  the  release  has  been  fwfelted  (or 
failure  to  pezCorm  the  eonditioa  subsequent,  on 
which  It  was  founded,  a  decree  in  foredosute 
proceedings  should  direct  that  the  land  covered 
by  the  release  should  be  sold  after  the  other 
land  covered  by  the  mortgage  if  neceesair. — 
Barnes  t.  Southfleld  Beach  K.  Oo.  (Sup.)  616. 

(K)  Defieleaer  «md  Peraoaal  lilablUty. 

558.  A  purchaser  of  land  subject  to  a  mort- 
gage held  not  personally  liable  for  any  deficiency 
on  foreclosure.— Jenkins  v.  Bishop  <8npO  825. 

MOTIONS. 

To  set  aside  default  judgment  as  general  ajy- 
pearanoe,  see  Appearance,  i  9. 

For  particvlcr  purpOMt  or  relief. 
See  Injunction,  I  148, 
Direction  of  verdict,  see  Trial,  1 177. 

Dismissal  of  action  or  nonsuit,  see  Dismissal 
and  Nonsuit,  {  73;  Trial,  g  159. 

Leave  to  serve  sapplementary  answer,  see 
Pleading.  |  280. 

New  trial,  see  New  Trial,  H  150.  161. 

Opening  or  vacating  judgment,  see  Judgment, 

i  m. 

Relating  to  pleadings,  see  Pleading.  8S  345-367. 
To  compel  acceptance  of  amended  pleading,  see 
Pleading.  |  240. 

MOTOR  VEHICLES. 

0n  streets,  Uabilltlea  for  injtiries,  see  Municipal 
Corporations,  |  706. 

MULTIPLICITY  OF  SUITS. 

Avoidance,  ground  of  jurisdiction  of  equity,  see 
Boundaries,  |  26. 

MUNICIPAL  CORPORATIONS. 

8ee  Schools  and  School  Districts,  |  144. 

Mandamus  to  mtiaicipalities  and  municipal  of- 
ficers, see  Mandamus,  8S  74-87. 

Municipal  courts,  jurisdiction  and  procedure  in 
civil  actions,  see  Courts.  (S  1S3>  IW- 

Street  railroads,  see  Street  Railroads. 

Water  Bupply,  see  Waters  and  Water  Courses, 
H  201,  203. 


X.  OBEATXOK,  AMgaATMW,  BZXST. 
EHOE,  AHD  DUMOLUTIOH, 

(Q  Ameadmeatf  Repeal,  me  FarfaUsM  of 
Charter,  aaa  DisMlattoa* 

i  48.  Under  Village  Law  (Consol.  Laws.  c. 
64)  H  12.  41,  300,  301,  the  reincozporstioii  of  a 
village  held  not  invalid  beirause  women  taxpay- 
ers residing  In  the  village  were  not  allowed  to 
vote  at  an  election  h^  to  pass  dikhd  Uie  qnes- 
of  reinoorpMatioii.— Ward  t.  Kropf  (8iipw> 

XV.  PBOOEEDHTos  OF  couircii.  OB 

OTHBB  OOVSBIIIHO  BODY. 

(A)  Meetlasa»  Bales,  and  Preeeedl»—  la 

Cteaeral. 

I  80.  The  common  council  oi  m.  is  a 
continuous  body.— People  v.  City  of  Sdieiiec- 
tady  (Sup.)  621. 

V.  OFFICEB8.  AOEHT8,  ABB  EK- 
VLOYtB, 

Mandamus  to  municipal  officers,  see  Mandamus, 

H  74-87. 

(B)  Mnnlelpal   Departments   aad  oacei* 

Thereof. 

Boards  of  health,  see  Health,  |  3. 

Cancellation  of  records  of  tenement  hoose  de- 
partment, see  Records,  S  H* 

Mandamus  to  compel  police  comniisBioiier  to  is- 
sue concot  hall  license,  see  Mandamns,  |  87. 

Mandamus  to  compel  restoration  ot  oOeer  to 
position,  see  Mandamus,  I  76. 

I  185.  A  short-notice  trial  ot  darges  against 
a  policeman  to  take  the  testimony  of  nonresi- 
dent witnesses,  void  because  of  the  hearing  of 
the  testimony  of  resident  witnesses,  kdd  not 
validated  by  thonaftor  giving  defendant  pennfs- 
sion  to  Introduce  testimony.— People  v.  Bing- 
ham (Sop.)  395. 

{  186.  In  a  short-notlee  trial  itf  charges 
against  a  p(^iceman  to  take  the  testinKHiy  of 
nonresident  witnesses,  taking  the  testimony  of 
resident  witnesses  had  fatal  to  the  proceeding. 
—People  V.  Bingham  (Sup.)  395. 

I  185.  Greater  New  York  Charter  (Laws 
1901,  p.  164,  c.  466)  I  355.  Md  not  to  give 
the  police  commissioner  arUtrary  powo-  of  re- 
moval, where  a  memt>er  of  the  force  had  reach- 
ed the  age  of  60,  but  was  In  fnll  vigor  and 
desired  to  remain  In  the  service. — People  v. 
Bingham  (Sup.)  186. 

(0)  Aveata  aad  Bmplorda. 

8  218,  Though  the  word  "lay-off"  was  wd 
in  a  notice  terminating  the  service  of  an  em- 
plor€,  it  was  a  sufficient  Indication  of  Bctioa 
under  Greater  New  York  Charter  (Laws  1901. 
p.  636,  c.  466)  i  1543,  authorizing  bis  gnspen- 
sion  without  pay  for  a  year.— fihane  t.  City  of 
New  York  (Sup5  428. 

S  218.  In  view  of  Greater  New  YoA  Charter 
(Laws  1901,  p.  636.  c  466)  {  1543.  hM.  that 
a  borough  president  exercising  his  discretion  in 
good  faith  was  authorised  to  terminate  the  em- 
ployment of  a  transitman  and  computer  in  bis 
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office  In  the  claBsUled  dvil  serrice,  by  saipend- 
iog  him  -without  pay  for  a  year,  though  there 
was  Btill  work  for  turn  to  do  and  money  to  pay 
him.— Shane  t.  City  of  New  Tork  (Sup.)  428. 

S  220.  An  employ^  In  a  classified  civil  serr- 
ice.  who  was  mupended  from  the  head  of  a  de- 
partment, in  the  honest  belief  that  such  reduc- 
tion was  in  the  best  Interest  of  the  city,  was 
not  unlawfully  discharged,  and  cannot  recover 
salary  for  the  time  he  was  unemidmd.— Shane 
T.  City  Of  New  Xork  (SnpO  42a 

I  223,  A  nranldpality  may  hold  pnoetty 
either  in  its  corporate  capadtp  as  an  ordinary 
proprietor  or  solely  for  the  public  use.— Pei^le 
V.  Doxaee  (Sup.)  982. 

Vn.  OOMTBAOni  S3K  OEXBBAL 

I  The  dlnnissal  of  the  comi  slaint  in  an 
action  on  a  bond  execnted  by  a  bidder  for  dty 
work,  based  on  his  failure  to  enter  Into  the 
contract  held  erroneous.— Gitr  of  New  York  t. 
Dowd  Lumber  Go.  (Sup.)  870. 

n.  PVBXJO  iMPBOTBinnfTa. 

<C)  ContrMtK. 

I  860.  Rights  of  a  village  under  a  contract 
tor  the  laying  of  sewer  pipes,  which  was  par- 
tially perfonned,  but  which  the  village  had  no 
power  to  make,  etated.— Ward  v.  Kropf  (Sup.) 
47C 

8  S78.  CerUin  unverified  letters  to  the  city 
comptroller  held  not  to  constitute  notice  of 
liens  on  public  improvements,  as  required  by 
the  Uen  Law  (Laws  1897,  p.  520.  c.  418)  | 
12,  as  amended  by  Laws  19(K2.  p.  74,  c.  37,  f 
2.  so  that  they  could  not  be  discharged  as  such 
by  ^ving  secnrity.— In  re  Jolm  B.  Sheeban  & 
Co.  (Sup.)  158. 

t  ytS.  A  public  Improvement  Is  oompleted 
under  Lien  Law  (Laws  1909,  c.  88  [donsol. 
Laws,  c.  831)  8  12,  when  it  is  turned  over  to 
and  accepted  by  the  city,  though  a  specified 
sum  is  retained  as  a  guarantee  under  the  con- 
tract, and  a  farther  sum  is  retained  for  nn- 
rompleted  woA.— -Milllken  Bros,  t.  City  of  New 
York  (Sop.)  841. 

Compensation  or  damages  for  property  taken 
under  power  of  eminent  domain,  see  Bmlnent 

Domain. 

(B)  Apeeiamemta  tor  Benefits,  and  Sp«cl«I 

I  40a  Vill^e  Law  (Laws  1897.  p.  405.  c. 
414)  8  113.  as  amended  by  Laws  1808.  p.  1280, 
o.  ."iSO,  held  to  have  impliedly  repealed  Laws 
1879,  p.  397,  c.  310.  exempting  cemetery  as- 
sociations from  liability  for  taxes  or  assess- 
ments, so  far  as  applicable  to  TiUages,  so  that 
a  cemetery  in  a  village  would  be  liable  tor 
Ridewalk  assessments.— Ooaverneur  Village  v. 
Oouvemeur  Cemetery  Ass'n  (Sup.)  221. 

S  434.  Bven  if  Tillage  Law  (Laws  1807,  p. 
405.  c.  414)  8  113,  as  amended  by  Lawa  iSBS, . 
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p.  1280,  c.  539,  In  connection  with  Lawa  1879, 
p.  897,  c.  810,  authorises  an  assessment  against 
cemeteries,  to  become  a  lien  enforceable  only 
after  its  property  had  ceased  to  be  used  as 
a  cemetery,  such  construction  would  not  be  a 
complete  defense  to  an  action  to  compel  pay- 
ment of  such  an  assessment;  the  judgment 
therein,  nnder  Village  Law  (Laws  1897,  p.  423, 
c.  414)  I  168,  being  enforceable  at  least  out 
of  the  cnneteiy  association's  personal  property 
and  land  not  used  for  cemetery  purposes. — 
Gouverueur  Village  T.  Qonvemear  Cemetery 
Ass'n  (Sup.)  221. 

8  498.  Under  Schenectady  City  (barter 
(Laws  1908,  p.  808,  c.  371)  8  245,  a  vote  of 
the  council  defeating  a  resolation  to  confirm 
the  rnwrt  of  the  assessors  levyiuir  an  assess- 
ment tor  a  local  improvement  held  merely  to 
leave  the  matter  of  confirming  the  report  as 
unfinished  business.— People  v.*  City  of  Schen- 
ectady (Sup.)  021. 

{  493.  Where  the  council  of  Schenectady, 
acting  under  its  charter  (Laws  1908,  p.  808, 
,c  371,  8  245),  left  in  1007,  as  anfinished  busi- 
ness, the  question  of  confirming  the  report  of 
the  assessors  levying  an  asseasmakt  for  a  local 
Improvement,  the  council  elected  rairsnant  to 
Laws  1906,  p.  1181,  c.  473,  and  Laws  1007, 
p.  2393,  c.  766,  held  authorized  to  act  on  the 
report  and  confirm  it.— People  v.  City  of  Schen- 
ectady (Sup.)  621. 

8  612.  The  remedy  for  an  nnjust  assessment 
made  by  confirming  the  report  of  assessors  levy- 
ing an  assessment  for  local  Improvement  held 
by  appeal,  and  not  by  certiorari.— People  v.  City 
of  Scbmectady  (SnpJ  621. 

X.  POLIOB  POWSK  AND  BEOVIA- 
TXOH8. 

Regulation  of  licenses  and  license  taxes,  see  U- 
eenses,  88  9.  11. 

XI.  VSE  AND  REGUUiTZON  OF  FUB- 
UC  PLACES,  PBOPEBTT, 
AND  WOBX8. 

<A)  Streets  «aa  Otber  Pwblle  Wara. 

Injuries  to  persons  on  street  by  collision  with 
street  cars,  see  Street  Railroads,  Si  ffii-117. 

Nominal  damages  for  appropriation  to  addition- 
al use,  see  Eminent  Domain,  8  140. 

Rights  in  and  use  of  streets  by  gas  companies, 
see  Oas,  f  7. 

Rights  in  and  use  of  streets  by  street  raltroadl, 
see  Street  Railroads.  8}  24,  27. 

8  663.  The  fee  of  the  land  in  a  village 
street  is  presumed  to  belong  to  the  abutting 
owners.— ward  v.  Kropf  (Sup.)  476. 

8  703.  An  ambulance,  used  for  Its  proper 
purposes,  may  be  driven  in  derogation  of  URual 
rules  of  the  road,  though  thiR  does  not  mean 
that  a  Btablekeeper  as  such,  and  in  furtherance 
of  his  buBiness,  may  so  drive  it. — Kellc^  v. 
Church  Charity  Foundation  of  Long  Island 
(Sup.)  406. 

8  706.  Where  an  ambulance  driver  drove  on 
the  wrong  side  of  the  way  ander  an  aniarent 
claim  oi  right,  and  kept  It  In  making  a  turn,  it 


*  Indoxes  see  sams  tople  4t  seetfam  U)  HUMBBR 


Digitized  by  Google 


1224 


120  NaW  ZORK  SUPPLBHENT. 


-was  an  aboBe  of  his  rights.— Kellogg  v.  Church 
Charity  Foandation  ol  Long  Island  (Sap.)  406. 

I  703.  Evidence  Jield  to  show  that  plaintiff, 
•who  was  struck  from  behind  by  defendant's 
automobile  after  stepplnff  off  of  a  street  car 
track,  did  not  Twe  due  caT&— CVBeiUy  v.  Davis 

(Sup.)  883. 

S  705.  A  pedestrian  has  equal  rights  to  the 
use  of  a  crosswalk  over  a  street  with  the  driv- 
er of  an  automobile  using  the  street— Miller  t. 
New  York  Tazlcab  Co.  (Sup.)  609. 

I  706.  In  an  action  for  Injuries  front  being 
struck  by  an  aat(Hnoblle,  endence  held  saffi- 
cieut  to  take  the  case  to  the  Jury.— Uiller  t. 
New  York  X^xicab  Go.  (SupJ  W&. 

(C)  Pnbllo   BnlldlavSf   Parks,   and  Otiier 
PultUo  Ptaeea  and  PropertT'. 

i  719.  Where  a  town  as  authorized  by  Laws 
1903,  c.  455,  purchased  a  dock  for  public  use, 
taking  title  in  the  name  of  the  trustees  of  its 
town  lands  for  the  use  of  the  town,  these  trus- 
tees had  no  power  to  allow  the  use  of  part  of 
the  dock  to  private  persons  for  the  conduct  of 
private  tHulnesB.— People  T.  Doxsee  (Sup.)  062. 

Xn.  TORTS. 

<B}  Acts    or    OmlMiloas    of    Ottoen  or 
AseatB* 

I  747.  The  New  York  Zoological  Society 
Juld  not  a  governmental  agency,  so  far  as  to 
exempt  it  from  liability  for  injuries  to  third 
persons  by  the  negligence  of  its  employ^  in 
maintaining  its  property.-4rartland  v.  JNew 
York  Zoological  Socie^  (Sap.)  24. 

I  747.  A  city  held  not  under  a  governmental 
daty  to  provide  parks,  pleasure  grounds,  zoo- 
logical, and  art  collections.— Gartland  v.  New 
York  Zoological  Society  (Sup.)  24. 

I  752.  A  city,  permitting  an  owner  to  make 
on  excavation  in  a  street,  held  not  entitled  to 
notice  of  the  failure  to  restore  the  street  to 
its  former  condition.— Tabor  v.  City  of  Buffalo 
(Sup.)  1089. 

I  752.  A  city  held  a  joint  actor  with  an 
owner  making  an  excavation  in  a  street  and 
liable  for  the  failure  to  restore  the  street  to  its 
former  condition.— Tabor  v.  Oity  of  Buffalo 
(Snp.)  1089. 

(O)  Defeota  ov  OliatraotlonB  la  Stnets  aad 
Other  Pablflo  Way*. 

Implied  indenmity  and  recovery  of  damages  ov- 
er against  abutting  owners,  see  Indemnity, 

i  13. 

Liability  of  abnttlng  owners  or  persons  causing 
defects  to  Indemnify  mnnicipali^  for  damages 
rerorered  by  person  injured,  see  Indemnity, 
i  13. 

{  788.  A  city  is  not  liable  for  Injartes 
through  a  defective  street,  nnless  it  had  notice 
of  the  defect  and  a  reasonable  opportnni^  to 
repair.- McKee  v.  Oity  of  New  York  (Sup.) 
149. 

S  791.  Where  a  6f.tect  in  a  street  was  due  to 
a  rainfall,  and  plaintiff  was  injured  within  three 
hours  thereafter,  defendant  city  held  not  negli- 


gent in  falling  to  repair  the  defect  or  to  safr- 
l^rd  it— McKee  v.  City  of  New  YoA  (Snp.) 

S  791.  Where  a  defect  In  a  city  atreet  hu 
continned  auch  a  length  of  time  as  to  become 
notorious,  and  to  justify  the  presumption  tbst 
its  existence  was  taiown  to  the  agent  of  the  co^ 
poration  charged  with  the  duty  of  keeping  the 
streets  in  repair,  noUoe  to  the  city  will  be  pr«- 
Bumed^McKee  v.  Ci^  of  New  York  (Sup.)  1^ 

I  791.  In  an  action  for  Injuries  to  a  traveler 
on  a  defective  street  an  instruction  on  the  sub- 
ject of  constructive  notice  of  the  defect  A'-U 
erroneous.— Tabor  v.  Oity  of  Buffalo  (Sop.) 
1089. 

S  796.  Care  required  of  a  citr  concerning  aa 
excavation  In  a  street  stated^Bncfcl«r  Oty 
of  New  York  (SapO  428. 

§  801.  It  Is  not  unlawful  or  negligent  for 
children  on  the  sidewalk  to  play,  and  they  are 
entitled  to  the  same  protection  as  If  using  the 
sidewalk  for  the  ordinary  purpoae  of  traveL— 
Kelly  V.  Hudson  Cos.  (Sup.)  768. 

{  803.  One  Injured  by  driving  apon  a  pile 
of  earth  beside  an  excavation  In  a  street  held 
guilty  of  contributory  n^ligence.— Buckley  v. 
City  of  New  York  (Sup.)  423. 

§  819.  In  an  action  for  injuries  to  one  who 
drove  upon  a  bank  of  earth  thrown  up  at  the 
Bide  of  an  excavati<«i  in  a  street  evidence  held 
insufficient  to  diow  noAigmoiJ— ladder  r.  City 
oE  New  York  (Sup.)  4^ 

I  821.  He  question  of  constructive  notice  to 
a  city  of  a  defect  in  a  street  is  generally  for  the 
juiy.— McKee  v.  aty  of  New  York  (Sup.)  144 
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TAx&noir. 

(A)  Powr  to  taoar  ladebteima—  waA  Wbf 

yeaaitaroB. 

I  868.  VIII^  Law  (Consol.  t«WB,  &  64)  f 
1^  held  applicable  to  the  village  <tf  Port  Cbes- 
ter,  by  virtue  of  section  880.~wakefield  Per^ 
kins  (Sup.)  635. 

<0)  Bonds  and  Other  Seonrltlea,  aad  Slak- 
iaar  Pnnda. 

I  918.  A  village  bond  issue  keld  not  invalid 
under  Village  Law  (Consol.  Laws.  e.  64)  |  41, 
becaase  women  taxpayers  were  allowed  to  Tot& 
—Ward  V.  Kropf  <Sap.)  476. 

i  918.  Under  Tillage  Law  {GoaaiA.  Laws,  e. 
64)  SS  51,  511,  303,  held,  that  village  bonds  wer« 
not  invalidated  by  the  failure  of  the  villan 
trustees,  in  holdup  the  election  aotboristng 
their  issuance,  to  proceed  in  strict  accordance 
with  the  law.— Ward  v.  Kropf  (Sop.)  476* 

(B)  Rlorbts  aad  Remedies  of  Taxpayers. 

Grounds  for  continuing  temporary  injuaction, 

see  Injunction,  S  163. 
Inquiry  into  title  to  office  in  action  to  restrain 

waste  of  public  funds,  see  Officers,  S  SO. 

J 995.   Rights  of  contractor  and  liabilities  of 
iage  under  a  contract  with  the  village  which 
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It  had  DO  right  to  make,  atatad.— JTard  r.  Kropf 
(Sup.)  476. 

I  996.  Under  General  MuDictpal  Lav 
(Consol.  LawB,  c.  24  [Laws  1909,  c.  29])  I  Bl. 
held,  that  a  taxpayer  may  aue  to  restrain  waste 
of  public  funds  becauae  of  an  individual  araum- 
iag  to  act  tllcsally  in  an  official  capaci^.— Whi^ 
ner  T.  Patri^  (Sop.)  SOO. 

MUNICIPAL  COURTS. 

See  OovrtB,  fS  189,  190. 

MUTUALITY. 

Of  obligation  of  contract,  see  Contraeti,  1 10. 

NAMES. 

See  Trade-Marks  and  Trade-Names. 
Of  devisees  and  legatees  in  will,  aee  Willn,  | 
514. 

Bf^titraining  use  tor  adTertlsIng  purposes,  see 

Injunction,  |  96. 

I  10.  That  the  name  assumed  br  a  mortgagor 
in  signing  a  mortgage  was  that  of  a  living  per- 
son did  not  make  the  mortgage  the  instrument 
of  that  person.— Gottbelf  v.  Shapiro  (Sup.)  210. 

I  10.  That  a  vendee,  in  execnting  a  parchaae- 
money  mortgage,  used  an  assumed  name,  did  not 
prevent  foredosnre  by  the  mortgagee  as  against 
the  mortgagor  in  the  name  so  aBsumed,-^jOtt- 
beU  T.  Shapiro  (Sup.)  210. 

NATURALIZATION. 

See  Aliens,  H  67,  68. 

NAVIGABLE  WATERS. 

See  Canals. 

ColIIaioD  between  vessels,  see  Collision. 
Nonnavigable  waters,  see  Waters  and  Water 
Courses. 

I.  XUOHT8  OF  P1TBLI0. 

S  20.  A  grant  of  the  city  of  Buffalo  to  a  rail- 
road to  balld  a  bridge  over  the  Buffalo  river 
held  subject  to  the  rifi:ht  of  the  state  to  require 
the  railroad  to  meet  all  reasonable  requirements 
«s  the  public  use  of  the  river  Increases.— City  of 
Buffalo  V.  Delaware.  L.  &  W.  B.  Co.  (Snp.) 
1081. 

S  20.  Under  Buffalo  Citj  Charter,  Laws  1891, 
c.  105,  I  404.  and  section  405  as  amended  by 
r^aws  1900.  c.  571.  and  supplemented  by  lAwa 
1906,  &  627,  the  city  held  authorized  to  require 
a  railroad  maintaining  a  fixed  bridge  over  the 
river  to  rebuild  it  bv  building  a  awing  or  lift 
bridge.— City  of  Buffalo  v.  Delaware,  L.  &  W. 
B-  Co.  (Sup.)  1081. 

$  26.  The  city  of  Buffalo  held  authorized  to 
enjoin  a  railroad  from  rebuilding  a  fixed  bridge 
over  the  Buffalo  river  In  ^ace  of  a  fixed  bridge, 
notwithstanding  the  inxumoiency  of  the  notice 
onder  Laws  1906.  c.  D27.— City  of  Buffalo  v. 
Delaware,  L.  &  W.  R.  Co.  (Sup.)  1081. 


See  CoUisira; 
Towage. 


II.  LANDS  ITHBEa  WATEB. 

Necessity  of  compeosatloD  for  taking  lands  un- 
der water,  see  Eminent  Domain,  1 84. 

S  37.  A  grant  ot  land  under  water  by  a  city 
construed  In  view  of  Laws  1852,  c.  285.— In  re 
Commissioner  of  Public  Works  of  City  of  New 
York  (Sup.)  930. 

NAVIGATION. 

Navigable  Waters,  S|  20,  20; 

NECESSARIES. 

For  wife  and  family,  liabilities  of  husband  ov 
wife,  see  Husband  and  Wife,  i  19. 

NEGLIGENCE. 

Causing  death,  see  DeaOk,  (1  17,  70. 

B]f  partioular  clatteM  of  pwtona. 
See  Brokers,  fi  38 ;  Carriers,  ||  155-166,  287- 

318.  408;    Municipal  Corporations,  18  747- 

821;   Pt^slclans  and  Surgeons,  H  16,  18; 

Street  RaUnwda.  H  95-117. 
Agricultural  societies,  see  Agriculture,  J  4. 
Electric  light  or  power  companies,  see  Blectric- 

Ity,  i  19. 

Employers,  see  Master  and  Secant,  H  101-280. 
Employes,  liability  for  injuries  to  third  persons, 

see  Master  and  Servant,  Si  315-S32. 
Elmployes  of  zoological  sodety,  see  Hnnidpal 

Corporatl(Hii,  i  747. 
Fellow  servants,  see  Master  and  Semnt,  U 

16^201. 

Lessors  and  lessee!,  aee  Landlord  and  Tmant, 
SI  167,  168. 

Oondi^on  or  we  of  particular  speofes  of  prop- 
ertir,  worts,  mackinerp,  or  other  intiru- 
mentalities. 

See  Bridges,  I  46;  Explosives,  |  12;  Street 

Railroads,  si  95-117. 
Automobiles,  see  Muniefpal  Corporations,  I  705. 
Demised  premises,  see  Landlord  and  Tenant,  IS 

167,  168. 

Streets  and  highways,  see  Municipal  Corpora* 

tions,  f{  788-821. 

Tools,  machinery,  appliances,  and  places  for 
work,  see  Master  and  Pervant  H  101-125. 

Use  of  street  by  traveler,  see  Municipal  Cor- 
porations, I  705. 

Vessels,  see  Collision;  Towage,  |  15. 

/njarie*  to  portjoHlar  tpeoies  of  profwrty. 

Vessels,  see  Ciolliaion;  Towage,  |  15. 

I.  ACTS  OR  OmSSIOHS  GONSTrrUT- 
XNa  XEOLIOEKGE. 

(A)  Personal  Cowdoet  tm  Qmaral. 

S  7.  Evidence  held  to  abow  defendant  liable 
for  DeFTligently  injuring  a  child.— May  t.  LeeC 

(Sup.)  8U8. 

(B)'  ]>anv«r«M     Snbstmnees,  HaeUMrr, 
and  Other  InstrameBtalltlea. 

Electricity,  see  Electricity,  §  19. 
Explosives,  see  Explosives,  I  12. 


For  eassa  in  Deo.  Dig.  ft  Amer.  Digs.  1M7  to  date  *  Indsxes  ses  same  topic  *  section  (D  NbiCBall 


Digitized  by 


Google 


1226 


120  NEW  YORK  SUPPLEMENT. 


(O)  CoaUtlba  «««  Use  of  X4w«»  B«lldlB|rB» 
«nA  Otltev  Stractvrwik 

BridgeB,  see  Bridges,  8  46. 

Demised  premisea,  lee  LaiMlIozd  mnd  Tenant, 
it  167,  168. 

Master's  liability  for  actv  or  omissions  of  iode- 
pendent  contractor  in  general,  see  Master  and 
Servant,  «  315-322. 

Streets  and  nigbways,  see  Municipal  Co rpo  ra- 
tions, H  78&-«21. 

Tools,  machinery,  apidiancea,  and  places  for 
woA,  see  Master  and  Servant,  U  1(KL-128. 

Vessels,  see  Collision, 

8  82.  An  owner  held  liable  to  one  injured  by 
the  fall  of  a  fire  escape,  on  which  he  bad  step- 
ped to  make  an  eumination  for  the  pn^ose  of 
making  an  estimate,  at  the  reQnest  of  tlu  own- 
er, on  the  cost  of  taking  it  down^^iill  t.  Chit- 
frennd  (Bnp.)  86. 

35.  Abutting  property  owner  Held  liable 
for  injuries  to  a  child  falling  throng  a  hanging 
grating,  covering  an  opening  to  ue  basement, 
while  playing  upon  an  adjacent  sldewalk^Kel- 
ly  T.  Hudson  Cos;  (Sup.)  768. 

I  48.  Boffident  time  held  not  to  have  elapsed 
to  charge  a  general  contractor  with  constmctlve 
notice  ci  a  defect  In  a  ladder  furnished  to  his 
saboontractor^Wynn  t.  Cariin  (Bnp.)  208. 

m.  0OllTBIBinK>RT  MEOUOEirCE. 

Of  person  injured  by  defects  or  obstructions  in 
street,  see  Municipal  Corporations,  |  803. 

Of  person  injured  on  or  near  street  tailroad 
tracks,  see  Street  RaUroads,  |  98.  _ 

Of  servants,  see  Master  and  Servant  U  288- 
230,  281,  289. 

Of  tenants  or  persons  injured  by  defects  In  de- 
mised premises,  see  Landlord  and  Tenant,  | 
168. 

<A)  Persons  Injvred  In  Generftl. 

Acts  in  emergencies  affecting  contrlbntory  neg- 
ligence of  servant,  see  Master  and  Servant, 
S  832. 

(B)  Children  and  Others  Vnder  Dlanbilttr* 

§  85.  A  plaintiff,  who  is  a  diild  of  the  age 
of  eight  years,  is  presumed  to  be  non  snl  jum. 
—Hebert  t.  Hndsoo  River  Electric  Go.  (SnpO 
872. 

IV.  AGTIOXS. 

(B)  BTldenoe. 

{  121.  The  burden  is  on  plaintiff,  in  an  ac- 
tion for  negligent  Injnriee,  to  show  that  de- 
fendant owed  bim  a  duty  and  failed  to  perform 
it.— Mlehler  v.  Fisch  (Sup.)  807. 

fl26.  Defendant,  in  an  action  (or  negligent 
1  of  its  derrick,  held  entitled  to  show  cer- 
tain circumstances  as  ones  from  which  it  could 
reaaonably  be  inferred  that  some  one  had  tam- 
pered with  it— Eder  v.  Post  &  McCord  (Sup.) 
189. 

}134.  In  an  action  for  personal  injury  by 
ling  into  a  hole  in  a  saloon,  testimony  held 
to  mue  out  a  prima  facie  case  of  negligenoe.— 
KeOIy  T.  Goebbert  (Sup.)  31. 


S  135.  In  an  action  against  the  general  om- 
tractor  by  a  carpenter  employed  by  the  sabcon- 
tractor  for  injunes  caused  ny  a  defective  ladder, 
evidence  hsld  not  to  show  plaintiff's  freedom 
from  negligence.— Wynn  v.  Garlln  (Sup.)  208. 

(C)  Trial,  Jndvment,  and  R«-rlew. 

I  1S&  In  an  action  for  personal  injary  by 
faning  into  a  bole  in  a  saloon,  testimony  hili 
to  present  a  qoestion  for  the  jury  as  to  contrib- 
utory negligence.- Kelly  v.  Goebtwrt  (Sop.)  31. 

f  186.  He  instances  in  which  nonsait  in  neg- 
ligent cases  are  sustained  by  reason  of  ctmtrib- 
utorj  negligence  are  in  the  exceptional  cases 
where  It  Is  conclnsivel^  estahUshed  by  evidence 
which  leaves  nothing,  eithn  at  inference  or  imet. 
In  doubt  or  to  be  settled  by  a  Jary.— Kdly  v. 
Goebbert  (Sup.)  81. 

E  136.  The  oaestion  of  the  contrtbntory  neg- 
ligence of  a  child  of  the  age  of  eicbt  rara  is 
for  the  jury.— Hebert  T.  Hntem  River  Electiic 
Oo.  (Sup.)  672L 

S  1S6.  In  an  action  tot  fnlnries  fnnn  an  ex- 
plosion of  gas  In  a  still,  evidence  held  to  take 
the  question  as  to  whether  or  not  the  def^dant 
properly  cleaned  and  ventilated  the  stUi  to  the 
luiy.- Anderscm  t.  John  A.  Casey  Co^  (Sap) 


NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

Municipal  bonds  and  other  aeauitles,  aee  Uo- 
nicipat  Oorporations,  f  918. 

NEWLY  DISCOVERED  EVIDENCE. 

Gronnd  lor  new  trial,  see  New  Trial,  f  ISO: 

NEWSPAPERS. 

Publication  of  libelous  articles^  see  Libel  and 
Slander. 

NEW  TRIAL 

Granted  by  lower  court  after  remand  by  appel- 
late court,  see  Appeal,  |  1202. 

Review  of  proceedings  on  motion  involving'  dis- 
cretion of  court,  see  Appeal,  {  977. 

I.  NATURE  AND  SCOPE  OF  BEMEDT. 

I  6.  l^e  granting  or  denial  of  a  new  trial  is 
in  the  sonod  discretion  of  the  trial  court. — ^ng 
V.  Caruba  (Snp.)  107. 

U.  OROUNBS. 

(B)  MlMoadmet   of   Partlos,  Cowual,  w 
WItneseea. 

I  29.  Reference  by  plaintitTs  counsel  in  bis 
opening  statement  and  in  the  argument  to  the 
former  trial  of  the  case  and  to  defendant's 
failure  to  pnt  on  witnesses  In  the  present  trial 
who  testified  therein  Aeld  calculated  to  preju- 
dice the  jury  against  defendant  in  a  personal  in- 
jury action  agaiiut  a  street  laitway  company, 
so  that  a  verdict  for  plaintftf  wonld  be  set 
aside.- Walter  t.  JoUat  (Snp.)  1025. 
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(F) 


or  BlTld«ne« 


S  6S.  Id  an  action  for  frand,  justice  held  to 
require  the  grantiu;  of  a  new  trial  for  insof- 
ficfency  tha  eTidence.— Caodia  v.  Feeda  (Bupw) 
32. 

I  72.  Glrcnnutances  andar  which  a  verdict 
for  defendant  may  be  set  aside  stated.— Mienll 
T.  New  Xoik  ft  Q.  a  By.  Ga  (Sup.)  107& 

I  74.  Where,  under  the  evidence,  it  appears 
that  tbe  amount  of  the  verdict  was  purely  spec- 
nlative,  It  will  be  set  aside.— Behrens  t.  Brown 
(Sup.)  741. 

m.  gBOOBunros  to  pboovbb 

mSW  TBIAI.. 

I  isa  Motion  by  defendant  for  a  new  trial 
for  newly  discovered  evidence  heli  Inpn^rly 
deaied.— King  t.  Caruba  (Sup.)  107. 

I  161.  Where  the  Supreme  Court,  in  an  ac- 
tion already  tried  before  a  referee  and  decided 
in  favor  of  defendant,  which  determination  was 
affirmed  by  the  Appellate  Divlsios,  granted 
plaintiff  a  new  trial,  it  should  have  included  in 
Its  order  a  condition  that  plaintiff  pay  the  costs 
in  the  former  proceedinga.— Buffalo  Gold  8tor> 
age  OOw  T.  Bacon  (Sup.)  860. 

NEXT  OF  KIN. 

See  Descent  and  Distributiwi. 

NOMINATION. 

For  office,  see  Elections.  SS  185-154. 

NGN  COMPOS  MENTIS. 

See  Insane  Persons. 

NONRESIDENCE. 

Of  defendant  aa  affecting  jorisdiction  of  coun- 
ty court,  see  Oonrts,  f  188. 

NONSUIT. 

At  trial,  see  Trial.  I  159. 
InTolaotary  nonsuit  before  trial.  Me  Dismissal 
and  N«uuit»  SS  60-73. 

NONUSER. 

Of  eaaemeat,  see  Easements,  |  80. 

NOTES. 

Proiiilsw»7  notes,  see  Bills  and  Notei. 

NOTICE. 

See  Process. 

Judicial  notice,  see  Evidence,  SS  10,  36. 

LiawB  relating  to  notice  of  civil  proceedlngB  aa 
depri^ng  01  property  without  due  process  of 
law,  see  Oonstitutional  Law,  S  809. 

A»  a^ecHng  particular  cla»»ea  of  pertont. 
See  Master  and  Serrant,  1  2^;  Municipal  Cor- 
porations, SS  T88.  791.  


A«  affecting  particular  riffhtt,  dutict,  and  WahiH- 
tiea. 

Liability  for  Injuries  from  defects  or  obstruc- 
tions in  street^  see  Mnnielpal  Corporations, 


IS  788,  791. 

M-  - 


Liability  of  master  for  Injuries  to  servant  as 
affected  by  notice  ct  claim,  see  Master  and 
Servant,  f  262. 
Liet^^alust  city,  see  Monldpal  Coiporation% 

Semoval  of  w^iconen,  aee  Hnnicipal  Coqwra- 
tlona,  I  1£B. 

Of  parttetitar  '""'^i^^^'^  proeeeHiiff*  net 

Claim  of  lien  anilnst  dty,  see  Municipal  Coi> 
porations,  |  373. 

■Detects  or  obstmctlons  in  streets,  see  Munici- 
pal Gorpontions,  S|  788,  191. 

In^ry  to  servant,  see  Master  and  Servant,  { 

Trial  of  proceedings  for  removal  of  policemen, 
see  Municipal  Corporations,  |  185. 

Of  pwMoMler  iudicial  prooeailngt. 
Appeal,  ne  Appeal,  S  422. 

NOVATION. 

I  6.  Transaction  between  a  broken*  custom- 
er and  the  manager  of  a  branch  office  who  had 
miaappropriated  the  customer's  funds  deposited 
for  the  purchase  of  stock  held  not  to  amount  to 
a  novation,  anbstltutlng  the  manuer  in  the  bro- 
kers' place  ae  tbe  cnitomet'e  debtor^Bamsay 
V.  Milfer  (SnpJ  OSB. 

NUISANCE 

I.    PUTATB  VUXSAlICEfl. 

(0>  Abatomemt  mm*  laJmBetUn^ 

Oronnda  for  denial  of  tempoEuy  Injunction, 
•ee  Injunctiui,  {  187. 

NUNC  PRO  TUNC. 

Service  of  notice  of  appeal,  see  Ai^eal,  |  422. 

OBJECTIONS. 

In  judieial  proceeding; 
Necessity  and  sufficiency  for  purpose  of  review 

in  civil  actions,  see  Appeal  ||  18&-204. 
Necessity  and  suffidencgr  for  purpose  of  review 

in  criminal  prosecutiona,  we  Oriminal  Law, 

S  1030. 

To  evidence  at  trial,  see  Trial,  81  84,  105. 

To  Jurors,  see  Juir.  SI  97.  136. 

To  pleadings,  see  Pleading  |  406. 

To  mretlea  on  appeal  bnu^  see  Appeal,  |  881. 

OBSTRUCTIONS. 

Of  navigable  water,  see  Navigable  Waters,  % 

26. 

Of  streets,  aee  Municipal  Ootporatlons,  SS  788- 
821. 
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OCCUPATION. 

License  tax  on  oocnpatkMU  In  general,  Me  tA- 
ceoBea,  {{  9, 11. 

OFFENSES. 

See  Orimlnal  Law. 

OFFICE  JUDGMENT. 

See  Judgment,  ||  lOd-167. 

OFFICERS. 

liability  of  municipal  corporation  for  torts  of 
offloeiB,  aee  Hunfdpal  Gorporatinu,  }|  147, 
752. 

MandamoB  to  public  officers  in  general,  see 

MaDdamns,  Si  74-S7. 
Mandamus  to  try  title  to  office,  see  Man  dam  na, 

I  77. 

Begnlation  and  conduct  of  elections  in  general, 

see  Electicma. 
Bight  to  revard,  see  Bewaxds,  1 11. 

Porfieirlar  olaitee  of  offiewt* 
See  Justices  of  the  Peace;  BeceivenL 

Attorneys,  see  Attorney  and  Client. 

Bank  officet^  see  Banks  and  Banking,  |  116. 

Corporate  omceis  In  general,  see  Corporations, 

Eualth  officers,  see  Health,  i  8. 
Municipal  officers,  aee  Muudpal  Corpora tiona, 
IS  1©.  18B.  *™  — . 

Trustees,  see  Trusts. 

Trustees  in  bankruptcy,  aee  Bankruptcy,  if 
165-S16. 

I.  APPOnrTMEMT,  QUAIJFXOATZOn, 
AND  TENUBE. 

Of  receivers,  see  BecelTers,  g  38. 
Begulation  and  conduct  of  election*  tn  general, 
see  Elections. 

<F)  Term  of  Offle«,  Vmeanslss,  uid  Hold- 
In  V  Over. 

I  62.  Where  the  time  when  term  of  office 
shall  end  is  provided  by  statute,  one  tiho  holds 
beyond  such  period  held  merely  to  hold  over  be- 
cause no  successor  has  been  appdnted.— Whit- 
ney T.  Patrick  (Sup.)  SCO. 

I  B2.  It  is  only  where  the  statute  faiU  to 
preacrlbe  when  term  of  office  shall  berip  that  it 
■begiiu  on  election  or  appointment.— Whitney  t. 
Patrick  (SupO  SSQ. 

<G)  ll«alffM««ioii«  gu»*malom,  mr  BraMvral. 

Mandamua  to  compel  lemoTal  from  or  reinstate- 
ment to  office,  see  Mandamus,  |  79. 

n.  TITXE  TO  AHD  POSSEUIOH  OF 
OFFIOB. 

S  80.  Title  to  office  might  be  Inquired  Into  in 
a  taxpayer's  action  to  restrain  waste  of  public 
funds.— Whituey  v.  Patrick  (Sup.)  660. 


m.  BIGHTS.  POWERS.  SVTIBS,  ABD 

T.TABTT.irm. 

Liability  for  false  impiisomnsnt.  Mi  False  I» 
prisonment,  $  15.  • 

OPENING. 

Judgment,  SM  Jndgmant^  H  138-16T. 

OPINION  EVIDENCE. 

Se«  BMdenoe,  ||  471,  '671. 

ORAL  AGREEMENTS. 

See  Frauds,  Statute  of. 
Specific  performance  ot  we  SpedSe  Feifoi» 
ance,  H  89,  44. 

ORAL  STIPULATIONS. 

Withdrawal  of  exceptions  to  suratlaa  on  vpeil 
bond,  see  Appeal,  |  381. 

ORDERS. 

See  Bills  cuid  Notes. 

Of  master,  see  Master  and  Servant,  |  148. 
Review  of  appealable  orden,  see  AppMl:  Ciia> 
inal  Law.  U  1026-1187. 

ORGANIC  LAW. 

See  OanaUtutlonal  Law. 

OSTEOPATHY. 

Sea  Phyddana  and  Surgeon*. 

OUSTER. 

Of  tenant,  see  Landlord  and  Tenant;  H  171- 

178. 

Re-entry  and  recovery  of  poasesiion  by  land> 
loidt  see  Landlord  and  Tenant^  H  286^  31^ 

OWNERSHIP. 

Of  property  as  affecting  performance  of  cob- 
tract  of  sale,  see  Tenooc  and  Purdiaeec:  i 
129. 

PAIS. 

Estoppel  in  pals,  see  Estoppel,  H  68-87. 

PARENT  AND  CHILD. 

Liability  of  estate  of  decedent  for  services  rMt- 
dered  by  child,  see  Bzeenton  and  Adminis- 
tratoEB,  I  20a 

PAROL  AGREEMENTS. 

See  Frauds,  Statute  of. 

Specific  performance  of»  see  Specific  Perfonih 
ance,  ffi  39,  44. 
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PAROL  EVIDENCE. 

IB  eMl  actioiiB.  Me  HMdence.  H  411-448. 

PARTIAL  RELEASE. 

Of  mortgage^  see  Mortgase^  I  G02. 

PARTICULARS. 

Bill  tn  action  for  slander,  aee  Libel  and 
SlaDder.  |  99. 

Bill  oL  in  mil  actiona  in  general,  aee  Plead- 
ing, |S  818-S24. 

PARTIES. 

Death  rronnd  for  abatement  aee  Abatement 
and  ReTlTal,  |  84. 

Interpleading,  see  Interpleader. 

Joinder  of  caosea  of  action  as  affected  by  par- 
ties inToWed,  see  Action,  S  60. 

Laws  relating  to  parties  to  actions  as  deprlr- 
ing  of  property  witboat  due  process  of  law, 
see  Constitutional  Law,  S  809. 

Political  parties,  see  SlecUons,  {f  135-154. 

Rigbta  ana  liabilities  aa  to  coats,  aee  Costs. 

In  particular  ooMom  or  proceeding*. 
Bee  Mandamns,  |  148. 

For  breach  of  covenant,  see  Oovenanta,  S  111- 

For  injunction,  see  Injunction,  {  114. 

To  enforce  specific  performance,  see  Specific 

Performance,  1  100. 
To  set  aside  transfer  In  fraud  of  creditors  or 

subsequent  purcbasers,  see  Fraudulent  Con- 

Tejancea,  {  255. 

Judgment  and  relief  at  (o  pwrtiet,  and  partie* 

affected  by  judgmentM  or  proceeiingt  thereon. 
Parties  and  otber  persons  liable  for  costs,  see 

Costs,  I  102. 
Parties  to  jndjrment  on  trial  of  issues,  see 

Judgment,  | 
Persons  ctmclnded  by  Judgment  In  general,  see 

Judgment,  IS  693.  (m. 

Review  M»  to  partiei,  and  parties  to  proeeedingt 

i»  appeUaia  eourtt. 
Parties  entitled  to  allege  error,  see  Appeal,  If 

Beriew  of  queatlona  aa  dependent  m  preaentft- 
tion  In  lower  court,  see  Appeal,  |  Isl. 

To  conveyancee,  eon<raotf,  or  other  tramaetiont. 
See  Release,  $  29. 

Gambling  tranaactiona,  aee  Gaming,  ||  28-84. 
Joint  interests,  see  Joint  Adventares. 

X.  nAiHTiFn. 

(A)  Persons  Wbo  aiay  or  must  Sae. 

I  7.  One  in  whose  n^e  bonds  were  regis- 
tered held  to  t>e  a  trustee  of  an  express  trust 
as  to  his  partner's  interest  and  authorized  by 
Code  Civ.  Proc.  {  449,  to  sue  for  false  repre- 
Kentatioos  inducing  their  purchase.— Davidge  t. 
Guardian  Trust  Co.  of  New  Xoxk  (Sup.)  628. 


n.  DEFEHDAHTI. 

(B)  JTolnder. 

In  actions  against  corporatlMii,  aae  Corpora- 
tions, 1 5oe: 

nX.  MEW  PABTIES  AMD  CBMMOB  OF 
PARTIES. 

Interpleading,  see  Interpleader. 

DEFBOTS^OBJEOnONS,  AMD 
AMENDmBMT. 

Amendment  after  remand  by  ajpoellate  court, 

see  Appeal,  |  12Ca. 
Objections  raised  for  flrat  time  en  upeaL  aea 

Appeal,  I  187. 

PARTITION. 

Creation  of  co-tenancies,  and  rigbta  and  liabil- 
ities of  co-tenants  In  general,  see  Tenancy  In 
Common. 

n.  AOTZOMB  FOR  FABTmOM. 

Of^gartnership  real  estate,  see  Partnwsblp,  | 

(B)  Proe««dlBira  mad  Relief. 

Presumptions  In  action  for  partition  of  parfr 
nerahip  real  eatate,  aee  Partnership,  1 258. 

Stay  of  execution  against  co-tenant  pending 
proceedings  for  partition,  see  Scecntimi,  1 15& 

I  95.  A  party  in  partltloii  between  bdxs  Is 
bound  by  the  jongment.— Green  t.  Donknt  (Sup.) 
688. 

PARTNERSHIP. 

See  Joint  Adrentnres. 

I.  THE  RELATION. 

(A)  OreatloB  and  Ile«iiisltea. 

I  6.  One  interested  ottly  in  the  profits  of  m 
busineas  aa  compensation  for  money  advanced  Is 
not  a  partner.— American  Seeding  Macb.  Co.  r. 
John  OmtkllQ's  Sons  Co.  (Co.  Ct.)  682. 

1  9.  One  Interested  only  in  the  profits  of  a 
business  aa  compensation  for  services  rendered 
is  not  a  partner—American  Seeding  Mach.  Co. 
V.  John  Conklin's  Sons  Co.  (Co.  Ct)  692. 

I  21.  A  memorandum  held  not  to  evidence  a 
partDeiBhip,  but  only  an  agreement  to  enter  in- 
to a  partnenhip,  provided  the  parties  were 
awarded  a  specified  bid.— Westwood  t.  Cole 
(Snp.)  884. 

(O  BTldenec. 

E  49.  On  the  issue  of  the  existence  of  a  part- 
nership, declarations  by  one  that  nnother  is 
bis  pMtnez  are  inadmisrible.— Hensie  v.  Wolff 
(Sup.)  63. 

I  56.  Acts  held  insufficient  to  charge  defend- 
ant corporation  as  a  partner  of  6.  on  a  note  ex- 
ecuted by  S.  for  sooda  purchaaed  from  plaintiff. 
—American  Seeding  Mach.  Co.  v.  Jolm  Conk- 
lin's Sons  Co.  (Co.  Ct)  092. 
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JUU  mmiAIi  RIOHTS,  DUTIES,  AHD 
IiIABIUrnES  OF  PARTNERS. 

(O)  Aetlons  Between  Partaeva. 

I  102.  A  partner  expelled  ffom  the  firm  may 
•ue  to  eatabOsb  the  firm  and  for  an  accoiiQtiiig 
after  the  expulsion,  or  he  may  sue  at  law  for 
damages  on  accoant  of  the  expulsion  and  recoT- 
erproBpectlTe  profita.— Westwood  v.  CJole  (SupO 

IV.  BIQHTS  AMP  LXABIUTIBS  AS 

TO  THIRD  PEBSqUS. 

{D)  Aetl*aB  fey  or  Aftaliut  Firm  or  P»rt- 
ners. 

Action  In  name  of  partner  aa  truBtee  of  exptesa 
trust,  Bee  Parties,  S  7* 

GoDfonnity  of  Jndgment  to  pleadings,  see  Judg- 
ment, S  250. 

S  210.  A  common-law  receiver  to  hold  firm 
assets  pendente  lite  and  dispose  of  them  aa  the 
court  shall  direct  cannot  be  sued  for  a  partner- 
ship debt.— Bogert  v.  Turner  (Sup.)  42a 

S  210.  The  appointment  of  a  receiver  does  not 
alwolve  the  partners  from  their  partnership 
debts,  nor  stay  or  prevent  action  against  the 
members.— Bogert  v.  Tamer  (Sup.)  420. 

{210.  Judgment  creditor  at  partneralilp  for 
ich  receiver  has  been  appointed  to  hold  as- 
sets held  not  entitled  to  levy  execution  on  as- 
sets in  the  hands  of  the  recelver^Bogert  v. 

Turner  (Sup.)  420. 

8  216.  A  pleading  based  on  the  tlieory  of  the 
liability  of  a  partnenhip  held  not  to  umit  of 
proof  of  the  individual  liability  of  one  of  the 
partners.— Menxie  v.  Wolff  (Sup.)  58. 

i  219.  In  an  action  against  two  partners, 
where  only  one  of  them  answered,  and  the  court 
found  in  his  favor,  plaintiff's  motion  fnjudg- 
meat  in  his  favor  held  properly  denied. — ^Hersfa- 
kopC  T.  Lintner  (Sup.)  726. 

V.  BETZREBCENT  ARB  ABlIISnON 

OF  PARTXEBS, 

1  242.  Where,  after  a  firm  had  obtained  a 
Judgment,  one  of  the  partners  sold  his  partner- 
shio  interest  to  the  othera  and  they  sold  it  to 
a  mird  person,  the  new  firm  could  sue  on  the 
judgment— Bamnert  v.  Daeschler  (Sup.)  9S7. 

▼L  PBATH  OF  PARTWER,  AMP  SVR- 
TIVIMO  PABTMnW. 

I  246.  The  rule  as  to  when  partuership  real 
estate  retains  its  character  as  real  estate  stat- 
ed.—Schieissner  V.  Goldsticker  (Sup.)  333. 

S  258.  An  action  to  partition  real  estate  be- 
longing to  a  partnership  held  maintainable. — 
Schleissner  v.  Qoldsticker  (Sup.)  833. 

S  258.  In  an  action  for  partition  of  real  es- 
tate purchased  by  a  partneishipt  where  plaintiff 
claimed  under  one  of^the  partners  who  had  died. 
held,  that  it  could  not  be  assumed  diat  the  part- 
nership business  consisted  of  buying  and  selling 
real  estate. — Sdilelssner  v.  Goldsticker  (SudJ 
a.13. 


VU.  DXSSOIilTTIOM,  SETTLEMSMT, 
AHD  AOOOUKTnrO. 

(A>  Cauos  of  Dlaeolnttoa. 

S  iK!8%>  A  Partner  may  not  of  his  own  mo- 
tion treat  the  arm  as  ended  and  take  to  him- 
self all  the  benefits  of  the  joint  labors  and  joint 

?iroperty  of  the  partners,  or  exempt  himself 
rom  responsibility  to  account  to  the  excluded 
partner.— Westwood  v.  Cole  (Sup.)  884. 

fi  273.  A  repudiation  by  m  partner  of  his  own 
oblintloiis  may  be  conddezed  «  a  rModlatioa 
of  the  partnership.— Westwood  t.  Cole  (Sup.) 
884. 

(O)  DiatrthBttOB  u4  SetUemeat  Bctwees 
Partners  aad  TbelF  KepreaemtatlTee. 

I  298.  Where  a  partner  lies  by  and  by  his 
conduct  Intimates  to  the  copartners  that  he 
has  abandoned  his  share,  the  copartners  may 
do  with  it  what  they  please,  and  tne  partner  ts 

estopped  from  subsequently  complalnlDc.— West- 
wood  V.  Cole  (Sup.)  884. 

{  806.  A  partner  held  not  entitled  to  a  share 
in  the  profits,  because  of  hia  failure  to  perfom 
his  part  of  the  firm  agreement.— Westwood  v. 
Cole  (Sop.)  884. 

(D)  AetloM  ter  Dissolatlom  a»A  AocnmmU 
Imar. 

I  827-  la  an  action  by  Om  executrix  of  a  de- 
ceased partner  for  an  accounting  against  the 
surviving  partner,  a  certain  allegatitxi  in  the 
answer  held  not  to  state  a  defense  in  view  of 
Code  Civ.  Proa  f  2742.-^ose^  v.  Hants  (Sup!) 
34. 

S  327.  In  an  action  by  the  executrix  of  a 
deceased  partner  against  the  surviving  partner 
for  an  accounting,  certain  allegatioiu  of  an  an- 
swer held  not  complete  or  partial  defenaes.— 
Joseph  V.  Henig  (Sup.)  34. 

PART  OWNERS. 

In  general,  see  Tenancy  in  Oommon. 

PART  PAYMENT. 

As  accord  and  satiBfaction,  see  Accord  and  Sat- 
isfaction, fiS  7,  10. 

Within  statute  of  limitatiMia,  see  Limitation  of 
Actions,  1 160. 

PART  PERFORMANCE 

Enforcing  niecifie  performance  of  c<» tracts 
partly  perfWDud,  see  Spedflc  Po^omuuce,  I 

44. 

Of  contracts,  enforcing  partial  perfommnce,  eee 

Specific  Performance,  S  10. 
Of  contracts  within  statute  of  frauds,  see 

Frauds,  Butute  of,  {  129. 
Recovery  on  quantum  meruit  for  part  perfwm- 

ance  of  anricM  where  contract  is  nwclnded 

or  abandMied,  Me  Work  and  Labor,  |  14. 

PASSBOOKS. 

See  Banks  and  Banking,  f  306. 
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PASSENGERS. 

Bee  Carriers,  H  23(M0& 


PASSWAYS. 


&ee  Eaaementa. 


PATENTS. 


X.  TITU>  OONVSTAlfOSS,  AHD  OOH- 
TBAOTS.  ■ 

(O)  I4MBM*  and  OoBtrMts* 

Nature  of  action  tor  royalties  as  at  law  or  in 
eattity,  see  Action,  I  26. 

PAYMENT. 

See  Accord  and  Satisfaction;  Compranise  and 
Settlement 

Effect  of  payment  on  account  to  estatdlsh  ac- 
cottnt  statoil  h  to  balance,  see  Accoont  Stat- 
ed, |  6. 

Part  payment  as  accord  and  satisfaction,  see 
Acrcord  and  Satisfaction,  8S  7,  10. 

Part  payment  within  statute  of  limitations,  see 
Ijmitatlm  of  Actions,  |  16B.   

To  principal  as  discharge  of  anrety,  see  Fnn* 
cipal  and  Surety,  fi  117. 

Of  particuiar  cltuiM  of  ohUi/aHona  or  lUbOSttM. 

^  BUU  and  Notes,  |  627. 

Fines,  as  waiver  of  right  to  appeal,  see  Crim- 

insl  lAW.  I  102a 
Insnranee  preminms  or  dnes,  see  Insnrance,  i 

30&. 

Jadgmentt  see  Judgment,  {  877. 
Mortgages,  see  Mortgages,  H  302,  310. 

XT.  PLEAJDINO,  EVIDEZfOB*  TBIAIi> 
AND  REVIEW. 

I  63.  Under  a  general  plea  of  payment,  any 
arrangement  wbicB  by  agreement  of  the  parties 
operated  to  discharge  the  debt  may  be  shown. 
—Uvalde  Asphalt  Paving  Co.  r.  National  Trad- 
ing Oou  (Snp.)  11. 

{  6S.  The  burden  of  proof  of  payment  in  an 
action  for  money  held  on  defenoant.— Dose  T. 
liirech  Bros.  (Sup.)  91. 

I  71.  A  subsequent  oral  agreement  held  ad- 
misaible  to  prove  the  intent  of  the  parties  in  a 

Slor  written  eontracL^Schne^th  t.  Grown 
Ik  Mfg.  Co.  (Snp.)  67. 

BBGOVERT  OF  MnENTS. 

Payments  for  goods  sold,  see  SaIw,  {  396. 
Payments  made  by  third  person  to  defendant 

for  use  of  plaintiff,  see  Money  Received. 
Recovery  of  money  received,  see  Money  Beceiv- 

ed.  i  6. 

PEDDLERS. 

See  Hawkers  and  Peddlers. 


PENALTIES. 

For  sale  of  Impure  food,  see  Food,  |  16. 
Jurisdiction  and  relief  in  -equity,  see  Equity,  f 
24. 

PENDENCY  OF  ACTION. 

Another  action  pending  as  ground  for  continn- 

ance,  see  Oontinaance,  |  10. 
Pendency  of  supplementary  proceedings  as  bar 
to  second  proceedings,  see  Bsecution,  }  380. 

PEREMPTORY  CHALLENGES. 

To  joion,  tee  Jury,  S  186. 

PEREMPTORY  INSTRUCTIONS. 

See  Trial,  |  177. 

PERFORMANCE. 

Part  performance  ct  contracts  anthoriring  en- 
forcement of  spedflc  performance,  see  Spedfle 
Performance,  |  44. 

Part  performance  of  illegal  contract  witii  <dty, 
see  Municipal  Goiporatioiu,  |  800. 

Time  of  performance  of  contracts  ai  affecting 
application  of  statute  of  Crauda,  see  Frands, 
Statute  of;  i  44^ 

Of  parthntar  etocte*  of  dutie9  or  olUgaticnt. 
See  Covenants,  |  96. 

Oonditiona  of  bonds  or  undertakings  in  Judicial 
proceedings,  see  Injunction,  |  235. 

Oontract  in  general,  see  Contracts,  IS  27&-316. 

Contract  of  sale,  see  Sales.  H  178,  Iffi;  Vendor 
and  Parehas»»  1 129. 

Contract  within  statute  of  frauds,  see  Frauds, 
Statute  of,  S  129. 

Judgment  in  civil  actions,  see  Judgment.  |  877. 

Services,  see  Master  and  Servant,  f  69. 

Services  by  broker,  see  Brokers,  U  48-^ 

PERPETUITIES. 

I  6.  The  statute  against  perpetuities,  as  to 
trust  property,  relates  only  to  the  duration  of 
the  tniBt  or  the  lawful  suspension  of  the  power 
of  alienation.— Kahn  v.  Tiemey  (Sup.)  663. 

16.  It  is  not  necessary  that  any  of  the  bene- 
fidaries  of  a  trust  should  be  those  whose  lives 
measure  the  duration  of  a  trust  term,  but  such 
lives  may  be  those  of  persons  who  are  total 
Btrangem  to  the  trust  objects.— Kahn  T.  Tleney 
(Sup.)  663. 

I  6.  Under  2  Cummings  &  O.  Geo.  Laws,  p. 
2665,  I  2,  and  3  Cummings  ft  G.  Gen.  Laws,  p. 
3274.  I  82,  held,  that  a  trust  may  be  made  to 
terminate  at  an  earlier  period  than  the  maximum 
period  provided,  which  may  be  fixed  and  definite, 
but  must  terminate  within  two  llvesi,— Kahn  v. 
Tiemey  (Sup.)  663. 

PERSONAL  INJURIES. 

Causing  death,  see  Death,  U  17,  76. 
Deduction  of  money  paid  for  injuries  in  ascer- 
Ulning  franchise  tax,  see  Taxation.  |  3T0. 
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Particular  eoMM  or  m«an«  of  injury. 
See  Electricity^  {  10;  EzploslTes,  |  12. 
Acts  or  omissioiii  of  carrier,  lee  Garrien,  fS 
287-318, 

Acts  or  omissioiiB  of  mumcipality  in  gcDMal, 

see  Municipal  Oorp<HratioQ8,  {$  747-821. 
Acts  or  omisaions  of  monicipal  ofDcers  or  agents, 

Bee  Municipal  CorporatiouB,      747,  752. 
Defects  in  demised  premises,  see  Landlord  and 

Tenant,  IS  167,  188. 
Defects  or  obstructl<HUi  In  bridges,  see  Bridges, 

{  46. 

Defects  or  obatractlotiB  in  streets,  see  Municipal 
Corporations,  H  788-^1. 

Malpractice  or  negllgaice  of  phyaidan  or  eor- 
geon,  see  PbysicianB  and  Surseons,  8f  16^  18. 

Negligence  in  general,  see  Negligence. 

Negligence  in  use  of  street,  see  Municipal  Cor- 
porations, S  70G. 

Opwation  of  street  railroads,  see  Street  BaH- 
roads.  H  96-U7. 

Pariicular  clastea  of  person*  injured. 
Eteploy^Ss,  see  Master  end  Serraat,  j!|  101-288. 
Passengen,  see  Garrierai,  H  287-318. 
Person  attending  agricultontl  fair,  see  Agricul- 
ture, i  4. 

Travelers  on  streets,  see  Municipal  Corpora- 
tions, 6S  788-821. 


Se«  Damages. 


PERSONAL  PROPERTY. 

See  Property. 

Annexation  to  real  property,  see  Fixtures. 
Gifts,  see  Gifts. 

Mortgage,  see  Chattel  Mortgages. 
Pledge,  see  Pledges, 
f^alea,  see  Sales. 

Sales  by  executors  or  administrators,  see  EJr- 
ecntors  and  Administrators,  8  334. 

Storage,  see  Warehousemen. 

Taxation  of,  see  Taxation. 

Wrongful  conversion,  see  Trover  and  Qonver- 
sion. 

PERSONAL  REPRESENTATIVES. 

See  Exacutors  and  Administrators. 

PERSONS. 

OfFcnses  against  the  person,  see  Seduction,  i  86. 
ProtecticsL  of  personal  rights  by  injunction,  see 
Injunction,  |  9& 

PETITION. 

Bee  Pleading. 

PETIT  JURY. 

See  Jury. 

PHARMACY. 

state  board  of  i^armacy,  see  Healtb,  {  8. 


PHYSICIANS  AND  SURGEONS. 

I  16.  Where  the  evidence  shows  that  the 
tubercular  disease  of  plaintiffs  liip  joint  had 
progressed  so  as  to  be  iucuiable  before  defend- 
ant undertook  its  treatment,  defendant  canDot 
lie  held  liable  for  failure  to  effect  a  cure.— 
Lubbe  V.  Hilgert  (Sup.)  387. 

f:  18.   Evidence  h^d  insufficient  to  show  lis- 
ity  for  malpractice  in  defendant's  treatment 
of  plaintififs  diseased  Up.— Lubbe  t.  Hilgert 

(Sop.)  387. 

PICKPOCKETS. 

Summary  trial  and  conimitment,  see  Oriminal 
Law,  I  20&. 

PIPE  LINES. 

For  conveyance  of  water,  see  Waters  and  Wa> 
ter  Courses,  i|  201.  203. 

PUCE. 

For  woric,  duties  and  llaUUtles  of  master  as  to 
servants,  see  Masto  end  Servant.  Si  101- 
126. 

Of  trial,  see  yemi&  - 

PLATFORMS. 

Liability  of  master  for  injuries  to  servant  from 
defects  in  platform,  see  Master  and  Suvant, 

s  m. 

PLEADING. 

Conformity  of  judgment  to  pleadings,  see  Judg- 

meut.  §S  260^  251. 
Practice  m  justices'  courts  aee  Justices  of  the 

Peace,  1 9& 

Allegation*  aa  to  particular  fact*,  act*,  or  inm^ 
action*. 

See  Malicious  Pr(»ecution,  §{  49,  50. 

Damages,  see  Damages,  |  157. 

Payment,  see  Payment,  j  63. 

I^ea  of  title  in  justice  court,  see  Justices  tit 

the  Peace,  S  02. 
Statute  of  frauds,  see  Frauds,  Statute  of,  f] 

14&.  m 

In  action*  hy  or  againtt  particular  dosses  ef 
peraon*. 

See  Master  and  Servant,  S  264;  Partnership,  } 

216:  Principal  and  Agent,  i  189. 
By  stockholders  against  directors  of  corpora^ 

tion,  see  COriiorations,  {  320. 

In  particular  action*  or  proceedingM, 
See  Trover  and  Conversion,  S  33. 
Foe  conspiracy,  see  Conspiracy,  S  18. 
For  injuries  to  servants,  see  Master  and  Stir- 
ant  S  264. 

For  libel  or  slander,  see  Libel  and  Slander,  M 

82-99. 

For  loss  of  corporate  assets  by  directors,  see 

Corporations,  §  320. 
For  malicious  prosecution,  see  Maliclooa  Prose- 

cutioQ,  a  49,  50. 
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On  UUb  or  notes,  see  Bills  and  Notes,  St  469, 
4S9. 

To   enforce   mechanic'!   lien,  see  Hechanlcs' 

Uens,  H  27,  272. 
To  lecorer  pomession  of  land  by  vendor, 

Vendor  and  Fnrehafler.  |  299. 
To  recover  price  paid  for  gloods,  see  Sales,  i 

396. 

To  restrala  aniawfnl  combinations,  see  Monop- 
olies, « 24.  '  ^ 

Review  of  iecitiont  and  pleading  in  appellate 
eourU. 

Review  of  dedsions  as  dependent  on  presenta- 
tion of  ^estion  In' lower  eoor^  aee  An>wl» 

I.  rOBM  AMP  AIXBOATKMW  DT 

f  8.  An  slleKation  \eld  to  amount  to  a  mere 
conclusion  of  indebtedneas  (Code  CSv.  Pioa  | 
American  Kxch.  Nat  Bank  v.  Goubert 
(Sup.)  397. 

I  11.  A  complaint  dioold  contain  a  plain  and 
coDdse  statement  of  the  facts  constitutliur  the 
cause  of  action,  and  not  the  evidence  oi  the 
facta.--GIemln8haw  v.  Ckton  (Snp^  181. 

I  22.  "Irrelevant  allegations'*  de6ned.— Kolb 
T.  Mortimer  (Sup.)  543. 

I  22.  Statements  of  the  legal  conclusions  of 
the  pleader  are  redundant.— Kolb  v.  Mortimer 
(Snp.)  543. 

I  34.  When  obiection  is  made  to  the  suffi- 
ciencr  of  the  pleadings  In  an  inferior  court,  they 
are  governed  by  the  same  rules  as  In  other 
courts.— Samnelson  v.  Mayer  (Sup;)  76. 

S  36.  An  admission  of  a  fact  In  an  original 
pleading  does  not  lose  its  effect  as  an  admission 
of  fact,  although  the  pleading  has  I>een  super- 
seded as  such  by  an  amended  pleading.— Banken 
V.  Probey  (Sup.)  418. 

S  3&  The  refusal  to  allow  defendant's  attor- 
ney to  testify  that  admissions  In  the  complaint 
were  made  without  defendant's  knowledge  or 
authority  %tld  prejudicial  error^Ranken  v. 
PnibeyOSnp.)  41& 

ZX.  PTOlABAmOir,  OOMPMJNT,  PE- 
TiTIOK,  OB  STATEHEIIT. 

Joinder  of  causes  of  action,  see  Action,  |  00. 
Single  and  entire  eaose  of  action,  see  Action,  { 

In  partionlar  ooftona  or  procMdfiva. 

See  C\>n8niracy,  1  18. 

For  libel  or  slander,  see  Libel  and  Slander,  f 

S2, 

For  loss  of  corporate  assets  1^  directors,  see 

Corporations,  {  320. 
On  bills  or  notes,  see  Bills  and  Notes.  S  4G9. 
To  enforce  mechanic's  lien,  see  Mechanics' 

Liens.  S  271. 

m.  PIJBA  OB  ANSWEB.  0BO88-0OM- 
PLAIirr,  AND  ATFIBAVrr 
OF  DEFENSE. 

In  action  for  libel  or  slander,  see  Lib^  end 
Slander,  |  04. 


In  action  forpartnership  accounting,  see  Part- 
nership, I  327. 

Operation  and  effect  as  appearance,  see  Ap- 
pearance,  S  9. 

Review  of  decisions,  see  Appeal,  i  104. 

Bight  to  consider  answer  on  motion  to  dismiss 
for  InsnSiclency  of  complaint,  see  Dismissal 
and  Nonsuit,  i  78. 

(O)  TntTerses  or  DeKlals  and,  AdmlssioMs* 

For^rtnership  accounting,  see  Partnership,  | 

V.  DEHVKBEB  OB  EZOEPTtON. 

Operation  and  effect  as  appearance,  see  Ap- 
pearance, S  ft. 

S  102.  Allegations  of  performance  of  a  con- 
tract are  not  demurrable  because  they  are  so 
indefinite  that  defendant  cannot  safely  go  to 
triaL— Sullivan  v.  Murphy  (Sup.)  65. 

I  193.  Under  Code  Civ.  Proc.  |  484,  blend' 
ing  two  or  more  causes  of  action  together  in  a 
single  count  does  not  prejudice  defendant's  rights 
to  demur  for  improper  joinder  of  causes  of  ac- 
tion.— Green  v.  Dunlop  (Sup.)  583. 

I  193.  A  complaint  in  which  the  first  canse  of 
action  was  for  assault  and  battery  and  the  sec- 
ond for  false  imprisonment  held  not  demurra- 
ble as  attempting  also  to  join  a  cause  of  action 
for  slander.— Kipp  v.  Siegel  Cooper  Co.  (Sup.) 
988. 

I  294.  A  demurrer  to  a  paragnu>b  of  the  re- 
idy  is  not  authorised.— «uUlvan  Murphy 
^p.)  05. 

I  214.  An  allegation  in  a  complaint  for  In- 
junction held  to  be  merely  plaintiff's  construc- 
tion of  statutes,  under  which  defendants  were 
acting,  and  not  an  allegation  of  fact  admitted 
by  a  demurrer. — Polo  v.  Stevens  (Sup.)  227. 

I  214.  Condnsions  of  law  are  not  admitted 
by  a  demurrer.— American  BxdL  Nat.  Bank  t. 
Goabert  (Sup.)  307. 

%  216.  In  dlspodng  of  a  demurrer  to  a  com- 
plaint for  an  injunction  against  the  taking 
of  land  for  canal  purposes,  held,  that  the  annual 
tax  provided  by  Laws  1906,  p.  701,  c.  302,  to 

Eay  for  the  Bane  Canal  bonds,  could  not  be 
eld  insufficient  for  the  purpose,  In  view  of  an 
assumption  as  to  increases  in  the  value  of  proD- 
erty  and  failure  to  allefs  certain  facts.— Polo 
V.  Stevens  (Sup.)  227. 

I  216.  In  disposing  of  a  demurrer  to  a  com- 

!>lalnt  for  an  Injunction  against  the  taking  of 
and  for  the  Barge  Canal,  held,  that  plaintiffs, 
not  alleging  there  were  not  sufficient  funds  to 
pay  them,  were  not  in  a  position  to  raise  an 
oblertion  that  Laws  1903,  c.  147,  as  amended, 
did  not,  with  sufficient  certainty,  provide  emu- 
pensation.— Polo  v.  Stevens  (Sup;)  227. 

TX.  AHEIVDED  AKD  8UPPLEKEHTAX 
PLEADINOS  AlTD  BEPIXADEB. 

In  lower  court  after  remand  by  appellate  court, 
see  Appeal,  9  1201. 

I  229.  A  party  whose  pleading  had  been 
found  insufficient  on  motion  under  Code  Civ. 
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Proc.  t  647,  held  entitled  to  amend  on  proper 
terms.— Schleiasner  v.  Goldsti(Aer  (Sup.)  333. 

S  237.  It  is  only  wbere  the  issues  are  con- 
tested hj  common  coDBent  that  the  court  mar 
constrae  the  pleadings  as  having  been  amended 
in  conformity  with  the  prooX— Limerick  v. 
HoldsvoTth  (SnpJ  1011. 

I  240;  Refusal  of  plaintiff  to  leceive  an  en- 
tire amended  answer  authorized  to  be  amended 
as  to  one  separate  defense  held  not  to  authorize 
the  court  to  compel  him  on  motion  to  accept  it, 
and  leave  bim  to  a  Bnbseqnoit  motion  to  deter- 
mine wbetlier  or  not  It  wa*  in  all  respects  au- 
thoiised-^uin  t.  PteM  Pab.  Go.  (Sap.)  534. 

I  240.  Where  on  motion  to  compel  a  party  to 
accept  an  amended  pleading  It  appears  that  the 
amendment  was  aathorized,  the  court  will  re- 

?uire  its  acceptance.— Mann  t.  Press  Pub.  Co. 
Sup.)  534. 

I  243.  A  complaint  alleging  negligence  gen- 
erally held  sufficient  to  empower  the  court  to 
allow  an  amendment  under  Code  Oiv.  Proc.  S 
723.-Powell  V.  Coboes  Ey.  Co.  (Snp.)  336. 

I  280.  Under  Code  Civ.  Proc.  |  044.  wbere  a 
Judgment  had  been  rendered  after  the  commence- 
ment of  the  action,  and  was  of  a  competent 
court,  determining  the  controversy  or  a  part 
thereof,  It  was  properly  tbit  subjei^  of  a  rapple- 
mentary  answer.— Fnuu^  t.  Byron  W.  Oreeoe, 
Jr.,  Co.  (Sup.)  1015. 

I  280.  Upon  application  for  leave  to  aerve  a 
topplementary  answer,  pleading  a  Judgment  In 
favor  of  defendant  upon  the  same  contract  ren- 
dered after  the  commencement  of  the  action,  the 
court  only  decides  whether  the  plea  idioiUd  be 
tried  by  the  trial  court.- Franck  t.  Byron  W. 
Oreene,  Jr.,  Co.  (Sup.)  lOlB. 

8  280.  A  supplementary  answer,  which  show- 
ed that  a  subsequent  Jadgmeot  pleaded  dealt 
with  the  Babject-matter  of  the  presoit  action, 
and  touched  the  point  of  the  contract,  held  not 
frivolous^FrancK  v.  Byron  W.  Oreene,  Jr.,  Co. 
(Sup.)  1015, 

■i  280.  A  contention  that  a  motion  for  leave 
to  serve  a  supplemental  answer  was  not  meri- 
torions,  because  a  stipulation  was  made  for  «^- 
tension  of  defendant's  time  to  amend  Its  answer 
and  that  an  amended  answer  was  not  served,  held 
not  sustained.- Fianck  t.  Bjiob  W.  Greene,  Jr., 
Co.  (Snp.)  1015.  * 

ZX.  BILL  OF  PARTICULARS  AKD 
COPT  OP  ACCOUNT. 

{  313.  If  a  foreign  corporation  sued  by  the 
people  for  combining  with  others  to  create  a 
monopoly  desired  copies  of  its  alleged  contracts 
referred  to  in  the  complaint,  held,  that  its  rem- 
edy would  be  by  motion  for  a  bill  of  particulars. 
-People  V.  American  lot  Co.  (Sup.)  41. 

I  313.  A  bill  of  particulars  may  not  be  re- 
sorted to  in  aid  of  a  complaint  which  is  wholly 
deficient  in  stating  facts  on  which  a  recovery 
may  be  had.— Samuelson  v.  Mayer  (Sap.)  75. 

I  317.  Defendant  Acid  not  required,  under 
the  drcumstancea  stated,  to  fumiBb  a  bill  of 


partlcniars  of  the  work  done  for  him  by  pbis 
Uff.-Bennett  v.  G.  &  W.  Utg.  Co.  <Sap.)  IS 

i  317.  The  defendant,  in  an  Mtion  for  t<. 
ricea,  hOd  entitled  to  a  statement  as  to  wh-.: 
er  the  employment  was  oral  or  tn  writing  u 
the  time  and  place  of  its  m^fc — ft™***'  y--  ^ 
Bobinson  (Snp.)  741. 

I  324.  An  order  for  a  bill  of  particralan  : 

an  action  forn^Iigence  should  require  an  ao^. 
fication  of  the  complaint,  hot  not  a  setting  for 
of  evidence.— Clum  v.  Federal  Sagar  Ue&fi:^ 
Co.  (Sup.)  975. 

i  824.  Facts  that  should  be  stated  in  a  bt 
of  partienlan  determined.— Clum  r.  Federal  Sa 
gar  Befiaing  Co.  (Sap.)  975. 

X.  FIUHO,  SERVICE,  AHD  WnH- 
DRAWAL. 

Inclusion  In  Judgment  of  claim  on  cause  tha 
doned  at  trial,  see  Jodgment,  |  ^1. 

XL  MOTIOES. 

In  proceedings  against  corporations  creatifli 

monopoly,  see  Monopolies,  S  24. 
Review  of  order  on  motion  for  judgment  x 

pleadings,  see  Appeal,  i  129. 

{  345.  The  sufficiency  of  a  compl^nt  may  bt 
tested  under  Code  Civ.  Proa 
V.  Gddsticker  (Sup.)  338. 

t  345.  Under  Code  Civ.  Proc  |  &47,  defend- 
ant can  move  for  judgment  upon  the  pleadinfi 
dismissing  the  complaint  because  it  does  so*, 
state  facts  sufficient  to  constitute  a  eanse  of  •^ 
tion.— Hoey  v.  KilduflF  (Sup.)  971. 

i  850.  Whether  au  answer  is  frivolous  ms^ 
be  determined  frtMn  the  pleading  itself  and  rr- 
sort  cannot  be  had  to  affidavits. — ^N'otthem  Baak 
of  New  YoA  T.  Bedier  (Sup.)  8S0. 

§  3.50.  Code  dv.  Proc.  {  547,  held  not  to  ai> 
thorize  defendant,  After  joining  issae  by  deitj- 
ing  the  allegations  of  the  complaint,  to  mon 
for  Judgment  on  the  pleadings  because  the  c<«b- 
fAaint  is  Insufficient  m  substance. — Ship  v.  Fit 
denberg  (Sup.)  939. 

S  350.  Upon  motion  for  Judgment  npoo  tie 

E leadings  because  the  complaint  does  not  stale 
lets  sufficient  to  crastltute  a  cause  of  srti<->iL 
the  bill  of  particulars  filed  with  the  complaior 
cannot  be  considered  as  a  part  of  it  in  tii-i't- 
mining  Ibl  sufficiency.— Hoey  v.  KilduS  (Suiig 
971. 

S  S64.  An  allegation  in  a  cunplaint  (durgisi 
fraud  held  redundant  and  irrelevant,  and  «ii 
be  stricken  on  motion. — Cleminshaw  v.  Cool 

(Sup.)  181. 

fi  364.  Statements  of  the  legal  concla&ioni  c( 
the  pleader  should  be  stridtui  out,  as  sbooU 
also  statements  of  mere  matter  ot  evidence.-' 
Kolb  T.  Mortimer  (Sup.)  54S. 

I  864.  A  defendant  moving  to  strike  out  fa^ ' 
relevant  matter  is  a  "person  aggrieved  therebr" 
within  Code  Civ.  Proc.  S  5i5^  providini'  tlat  \ 
such  matter  may  be  stritxen  out  on  motioD  of 
a  person  aggrieved. — Kolb  v.  Mortimer  (Sop-i ' 
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I  365.  A  oenon  aarieredt  within  Code  (Mr. 
lE^rbc.  f  64!L  aeflned.r^einiiuiiaw  v.  Coon  (Sop.) 
181. 

I  967.  If  a  foreign  corporation  sued  hj  the 
people  for  combining  with  others  to  create  a 
monopoly  dealred  copies  of  Its  alleged  contracts 
referred  to  in  the  complaint,  held,  that  Its  rem- 
edy would  not  be  to  make  the  complaint  more 
definite  and  certain.— People  t.  American  Ice 
Od.  iSnp.)  4L 

XH.  lUITEfl,  PROOF*  AND  VABIAKCE. 

Conformity  of  jadgment  to  issues  raised  by 

pleading,  see  Judgment,  |  261. 
Id  action  for  injuries  to  aerrants,  aee  BCaater 

and  SerranL  t  261. 
In  action  on  Uli  or  not^  see  Bills  and  Motei^  I 

In^eading  damage*  in  general,  lee  Damagei,  } 

Zm.  DEFECTS  AND  OBJECTIONS, 
WAIVER,  AND  AIDERBT  TER- 
DIOT  OR  JUDGMENT. 

RcTiew  of  decisiona  as  dependent  oa  preeenta- 
tloo  of  quBBtton  In  lower  court,  sea  Appeal, 

I  406.  By  the  express  provisions  of  Code  Civ. 
Proc  I  499,  the  objection  of  misjoinder  of  caus- 
es of  action  is  waived  If  not  taken  by  demurrer. 
— Erie  Basin  Imj^oremmt  Co.  r.  Smith  (SapO 
S23. 

f  406.  Defendant  by  answeilng  and  not  tak- 
ing advantan  of  a  neglect  to  allege  that  he  was 
a  reddent  wE  the  county  waived  tne  omission  in 
the  con^aint^Fel^  t.  Bailey  (SnpO  618. 

PLEDGES. 

See  Gliattel  Mortgages. 

I  6.  One  to  whom  goods  are  pledged  by  the 
person  having  them  in  his  possession  acquires 
DO  title  as  against  the  real  owner.— Sweeney  v. 
Provident  Loan  Society  of  New  Xork  (Sn^) 
967. 

PLOTTAGE. 

As  element  of  compensatiout  for  property  taken 
for  public  use,  see  Eminent  Domain,  |  236. 

POLICE  COMMISSIONER. 

Mandamus  to  compel  issuance  of  concert  hall 
license,  see  Maodamns,  (  87. 

POLICE  DEPARTMENT. 

See  Mnnlelpal  Oorporations,  H  183.  186» 

POLICEMEN. 

See  Muddpal  Corporations.  H  183, 18& 
Bilht  to  xewaid,  see  Bewards,  |  11. 

POLICE  POWER. 

Particular  rabjects  of  regalation,  see  Intoxica- 
ting Llqaors,  g  6;  Sunday. 


POLICY. 

Of  insurance,  see  InsiuaDe& 

POLITICAL  PARTIES. 

NomlnationB  and  primary  elections,  see  Blee- 

POLITICAL  RIGHTS. 

Snf&age,  see  ED  actions. 

POOLS. 

Combinations  In  violation  of  anti-trust  acts,  see 
Monopolies,  S|  12^-31. 

POSSESSION. 

See  Adreree  Poesession. 

Of  demised  premlseB,  recovny  by  landlwd,  we 
Landlord  and  Tenant,  SI  29iS,  314. 

Of  public  office,  see  Officers,  {  80. 

Of  real  property,  remedies  for  recovery,  see 
Ejectment;  Forcible  Entry  and  Detainer,  |8 

Becovery  of  possession  by  vendor  of  land,  see 
Vendor  and  Purchaser,  |  2&9. 

POSTHUMOUS  CHILDREN. 

^Toof  of  birth  in  action  against  administratrix 
for  acconntittg,  see  Executors  and  Administra- 
tors, H  473,  474. 

POSTPONEMENT. 

Gmtinnanca  of  dvil  actions,  see  Continuance. 

POWDER. 

Gonpowder,  see  Explosives. 

POWERS. 

Of  attorney*  Me  Prfhctpal  and  Agent 

PRACTICE. 

Begulations  depriving  of  property  without  due 
grocMB^of  law,  see  Omstitutfonal  Law,  H 

In  parUoutar  ofvi)  aoMoiM  or  proeeedingi. 

See  Attachment,  I  102;  Bankruptcy;  Execu- 
tion; Forcible  Entry  and  Detainer,  8|  4-32; 
InjuncUon,  H  114.  1S7-163;  Mandamus,  { 
148:  Partition,  f  96 ;  Trover  and  Conversion, 
H  88,  60;  Work  and  Labor.  »  26.  28 

Accounting  by  executor  or  administrator,  see 
Executors  and  Administrators,  ||  472-47^ 
Bl4. 

Accounting  by  trustee,  see  Trusts,  |  295. 

Appointment  of  receiver,  see  Receivers,  f  38. 

Between  partners,  see  Partnership,  i  102. 

Between  shareholders  and  officers  or  agents  of 
corporation,  see  Corporations,  {  820. 

By  or  against  assignee  or  assignors,  see  As- 
signments, I  121. 
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By  or  against  ooxpontloiui.iB.  general,  see  Cor- 
poration^ I  606. 

By  or  against  executors  or  administratorB,  see 
ExecutorB  and  AdminiBtrators,  S8  426-453. 

By  or  againat  tinns  or  partners,  see  Partner- 
Bhip.  Sf  210-210. 

By  or  agaiiut  foreign  corporations,  see  Gorpo- 
ratlona.  I  673. 

By  or  againat  principals  or  agents,  see  Princi- 
pal and  Agent,  1 1^. 

By  or  against  sarriving  partners  or  representa- 
tives  of  deceased  partners,  see  Partnenlilp,  { 
26a 

By  or  againat  trustees  In  bankruptcy,  see  Bank- 
ruptcy. SS  8O3-S06. 

By  vendor  to  recover  poasesfiion  of  land,  see 
Vendor  and  Purcbaser,  {  289. 

Condemnati(H)  proceedings,  see  Eminent  Do- 
main, |§  234-m 

DislMirmeut  ot  attorney,  see  Attorney  and  Oli- 
enL  8  56. 

For  breach  of  contract  see  Gontiacta,  fiS  322, 
34& 

For  breach  of  contract  of  sale,  see  Sales,  S  S^- 
For  breach  of  covenant,  see  Covenants,  S8  Hit 
122. 

For  causing  deatb,  see  Death,  fi  76. 
For  change  of  venae,  see  Venae,  §  52, 
For  collision  between  vesseta,  see  Colliritm,  I 
149. 

For  compensation  of  broker,  see  Brokers,  gg  86, 
88. 

For  coiunplracy,  see  Conspiracy,  S  18. 

For  continuance,  see  Continuance,  1 49. 

For  fraud,  see  Fraud,  {  59. 

For  infringement  of  trade-mark  or  trade-name, 
see  Trade-Marks  and  Trade-Names,  §  95. 

For  injaries  by  servants,  see  Master  and  Serv- 
ant, If  330,  332. 

For  injuries  from  defects  or  obstroctions  in 
bridges,  see  Bridges,  §  46. 

For  injuries  from  defects  or  obstructions  In 
streets,  see  'Municipal  Corporations,  (g 
S21. 

For  Injuries  from  negligence  In  general,  see 

Negligence,  fi§  121-136. 

For  injurieB  from  ifegligence  or  miscondact  of 
broker,  see  Brokers,  g  ,38. 

For  injuriea  from  negligent  use  of  street,  see 
Municipal  Corporations,  §  706. 

For  injuries  from  production  or  use  of  elec- 
tricity, see  Electricity.  §  19. 

For  injuries  to  passengers,  see  Carriers,  SS  31S, 
408. 

For  injuries  to  persons  on  or  near  street  rail- 
road tracks,  aee  Street  Railroads,  fg  11^117. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant. g§  250-289. 

For  judgment  by  default,  see  Judgment,  gg  109- 
167. 

For  libel  oi  slander,  see  Libel  and  Slander,  gg 

82-99. 

For  loss  of  or  injury  to  tow,  see  Towage,  8  15. 
For  malicious  prosecution,  see  MaliciooB  Proee- 

cuUon,  S§  49,  50. 
For  new  trial,  see  New  Trial.  89  150,  161. 
For  purchase  money  on  sale  of  goods,  see  Sales, 

g  359. 

For  rent,  see  Landlord  and  Tenant,  |  231. 
For  wroDgfal  discharge  of  servant^  see  Uaiter 
and  Servant,  g  43. 


On  bUls  or  notes,  tee  Bills  and  NotM,  H  460- 

537. 

On  bonds  or  undertakings  in  injunction  proceed- 
ings, see  Injunction,  |  244. 

On  bonds  or  undertakings  on  appeal,  see  Ap- 
peal, t  1247. 

On  guaranty,  see  Guaranty,  g  91. 

On  judgment,  see  Judgment,  |  943.' 

Probate  proceedings  and  actions  relntinK  to 
wills  or  probate,  see  Wills,  g  290. 

Suing  or  defending  on  behalf  of  corporation,  sec 
Corporati<»i8,  g  206. 

Sommary  proceedings  by  landlord  to  recover 
possession  of  leased  premises,  see  iMdlord 
and  Tenant,  gg  296,  814. 

S^lglementaiT  proce«dingB,  see  Exeeation,  g 

To  oiforce  mectianic's  lien,  see  Medumic^ 
Liens,  |g  271,  272. 

To  enforce  specific  performance,  see  Specific 
Performance,  g  106. 

To  establish  boundaries,  see  Boandaries,  |  26. 

To  foreclose  mortgage,  aee  Chattel  Mortgages, 
8  278;  Mortgages,  8S  476-55a 

To  recover  price  paid  for  goods,  see  Sales,  |  396. 

To  retrain  unlawful  combinations,  see  Monop- 
olies, g  24. 

To  sell  property  of  decedent,  see  Execntoia  and 

Adminlstmtora,  8  334. 
To  set  aside  frananleat  conveyance,  sea  IVand- 

alent  Conveyance^  g  241. 

ParHcular  proeedinga  in  ocfioiis. 

See  Abatement  and  Revival ;  Appearance ;  Con- 
tinuance ;  Costs ;  Damages,  gg  157-177 ;  Dis- 
misBal  and  Nonsuit;  Evidence;  Execution: 
Judgment;  Jury;  Limitation  of  Actions: 
New  Trial;  Parties;  Pleading;  Process: 
Reference ;   Stipulations ;  Trial ;  Venue. 

Directing  verdict,  see  Trial,  g  177. 

Dismissal  or  nonsuit  at  trial,  see  Trial,  |1^ 

Inatructions  to  jnry.  see  Trial,  81  206-^5l 

Nonsuit,  Bee  Trial,  g  159. 

Particular  remedita  in  or  incident  to  actioma. 

See  Attachment;  Discovery;  Injunction;  In- 
terpleader ;  Receivers. 

Stay  of  proceedings,  see  Action,  g  69. 

Procedure  in  oriminaj  protecutiona. 
See  Arrest,  g  63 ;  Criminal  Law ;  Jury. 
Habeas  corpus  proceedings,  see  Habeas  Gorpm. 

Procedure  in  eaerciae  of  tpeoial  or  limitnd  juria- 
dieUon. 

Admiralty,  see  Collision,  8  140. 

Equity,  see  Equity. 

Bankruptcy,  see  Bankruptcy. 

Justices'  courts  in  civil  cases,  see  TnsticeB  <rf 

the  Peace.  88  92,  106. 
Naturalization,  see  Aliens,  g  6& 
Probate  and  administration,  see  Execntora  and 

Administrators,  gg  334,  472-^74,  514. 

Procedure  in  or  by  particular  oonrta  or  tfiin- 

nata. 

See  Courts ;  Justices  of  the  Peace,  8  146. 
Municipal  courts,  see  Courts,  g  180. 

Procedure  on  miew. 
8m  CrimlDa]  L«w,  H  102&-11S7; 
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PRAYER. 

ror  itutracti<»i^  nt  Orimiiial  Law,  |  S28; 
Trial,  i  2S6. 


PREFERENCES. 

ior  to  bankroll 
tankraptej.  H  166^  166. 

PREiUDICE. 


By  debtor  prior_to  _bajakraptc7  proceedinii, 
Bi 


Qroand  for  rerenal  In  drll  setiom,  ne  Aimal, 

Sf  1032-1062. 
Sxoand  for  rerersal  in  criminal  cues,  aee  Orim- 
inal  Law,  H  116&-117S. 


Of  juror,  Bee  Jary,  I  07. 
Of  witneBa,  jrround  t 
nesses,  H  868,  S69. 


und  lor  inqwadiment,  see  WSt- 


PRELIMINARY  EVIDENCE. 

Proof  of  execntioB,  and  anthentkatlon  of  doev- 
ments  offered  In  evidence,  see  Bvtdoice,  I  876^ 

PRELIMINARY  INJUNCTION. 

8m  Injanctkm,  li  187-16a  ' 

PREMIUMS. 

Insurance  premimsi.  Me  Inmrance,  H  183, 188, 
865. 

PREROGATIVE  WRITS. 

8e«  Habew  Oorpw;  Ifandamoa. 

PRESCRIPTION. 

See  Limitation  of  Acttoni. 

Acquisitlott  of  rl^ts.  see  AdTene  PoMeadon,  H 

12,  13. 

PRESUMPTIONS. 

In  civil  actions,  see  Evidence,  S{  67.  80. 
On  appeal  in  civil  actions,  see  Appeal,  U  909- 


PRETENSE. 

See  Fraod. 

PREVENTIVE  RELIEF. 

See  Injunction. 

PRICE. 

Of  goods  sold,  see  Sales.  (  859. 

PRINCIPAL  AND  AGENT. 

Bee  Master  and  Servant. 

Agents  for  betting  or  gambling,  see  Gaming, 
i  30. 

Independent  contractors,  see  Ifoster  and  Sarr- 
snt,  ii  815-822. 


Agenog  <*»  rmrHculOfr  reloMon^  «ii«M.  or  ao- 
cupaUona. 

See  Attorney  and  CSlent;  Banks  and  Banking, 

1 110;  Brokem. 
Corporate  agents,  ne  Oorporatlona,  H  288-S35, 


Muil^a^^^ent^  aee  Uonlclpal  OorporatUms, 

r  TBB  BEUTIOK. 
Brokers,  see  Brokers,  |  11. 

(A)  Oveatloa  an*  Hxlsteaee. 

{  12.  In  an  action  by  an  undisclosed  prin- 
cipal in  a  contract  of  sale  for  the  breach  of  a 
seller's  Implied  warranty,  the  contract  employ- 
ing the  agent  may  be  uown  by  parol  in  the 
absence  of  anr  written  contract  of  employ- 
ment.—Kdlly  Asphalt  Block  Oa  t.  Barber  Aa- 
phalt  Paving  Oob  (Sap.)  168. 

I  14.  In  an  action  to  foreclose  a  mortgage, 
no  trust  relation  or  agencji'  Ae Id  to  exist  between 
the  i>arties. — Jenkins  v.  Bishop  (Sup.)  825. 

S  23.  Plaintiffs,  under  the  evidence,  held 
justified  in  dealing  witii  certain  persona  as 
agents  of  deftendant^Laughlln  t.  Manson 
(Sup.)  UO. 

n.  mmrAL  bights,  dutim,  and 

MABTT.rmS. 

Attorneys,  see  Attorney  and  Ollentt  1 141. 
Brokers,  see  Brokers,  {  36. 
Corporate  officers  and  agents,  see  Coipwatlims, 
ir808-320.  v«  V—, 

(A)  BxMBtlon  of  Accaer* 

Waiver  of  tort  In  action  against  agent,  see  Ac- 
tion, I  28. 

I  72.  An  action  for  converrion  will  lie  where 
defendant.  Intrusted  with  money  by  plaintiff  to 
porchase  a  home  for  him  and  obtain  a  title 
policy,  fails  to  obtain  the  title  policy.— Zindel 
T.  Finck  (Sup.)  738. 

{  72.  An  action  for  conversion  Ilea  to  recover 
money  received  by  person  In  a  fiductary  capacity 
which  he  refuses  to  deliver  to  hla  principal. — 
Jones  V.  Smith  (Sup.)  860l 

(B)  CoMipeBaatloa  aad  Iilea  of  As«at* 

Brokers,  see  Brokers,     48-66,  86,  88. 

I  8S.  A  contract  cooatmed,  and  held  not 
to  change  the  rule  that  an  agent  is  not  person- 
ally liable  for  advances  received  on  account  of 
commissions.— L.  J.  Wing  Mfg.  Co.  v.  Thomp- 
son (Snp.)  61. 

i  82.  An  agent  held  not  personally  liable 
for  advancee  rec^ved  by  him  on  account  of 
commissions. — I*  J.  Win^  H^.  Oo>  v.  ThomiH 
aon  (Sap.)  61. 

m.  BIGHTS  ANB  UABIUTIES  AS  TO 
THIBD  PEB80N8. 

Liability  of  master  for  injuries  to  third  per- 
sons by  acts  or  ondssiCHQa  of  aarvaata  or  Inde* 
pendent  contmctoia,  sea  Masfcn  aad  Servant, 
H  815-332. 
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(A)  P«w«M  Of  Asmt. 

Aathoritf  of  agent  of  corporations  in  general, 

see  Corporations.  S|  808-4S2. 
Anthoritr  of  attorney,  lee  Attorney  and  Caient, 

H  lOir  108. 

i  97.  A  power  of  attorney  held  to  aathorixe 
an  agent  to  indorse  and  cash  a  duck  made  pay^ 
able  to  the  principal.— Pocges  v.  United  Statei 
Mortgage  ft  Trtut  Co.  (Sup.)  487. 

§  100.  An  agent  of  a  landlord  held  aathor- 
ized  to  terminate  a  leaae. — Ulllan  Realty  Co. 
T.  Brdurm  (Sap.)  749. 

i  108.  Certain  dnties  of  stock  broker's  deik, 
as  stated,  held  not  to  aathorise  him  to  make  a 
certain  contract  with  a  cnstomer  on  behalf  of 
the  broker.— Barber  t.  EUingwood  (Sl^J  047. 

S  lOe.  An  agent  employed  to  procure  a  note 
to  be  discounted  may  indorse  it  in  the  name  of 
the  principal,  or  may  Indorse  it  In  his  own 
name,  and  claim  Indemni^  of  his  principal.-— 
Foiges  T.  United  States  MortgagB  ft  Tmst  Oo. 
(Snp.)  487. 

I  119.  In  order  to  make  an  employer  liable 
upon  a  contract  made  with  an  employi,  the  em- 

Eloy^'s  antiiority  to  make  snch  a  contract  mast 
e  shown.— Saner  t.  Elllngwood  (SnpJ  947. 

(B)  UaAlBOloaed  A«eKer. 

i  143.  The  nodisclosed  principal  in  a  con- 
tract of  sale  held  entitled  to  sue  the  buyer  for 
breach  of  an  implied  warran^.- Kelly  Asphalt 
Block  Co.  Barber  Asphalt  Paving  Co.  (Sup.) 
ItiS. 

(C)  tTnantliorlMd  anA  Wvonyfal  Aets. 

Liability  of  municipal  corporation  for  torts  of 
officers  and  agents,  see  Municipal  Corpora- 
tions. »  747,  762. 

Bight  to  indemnity  from  agent,  see  Indemnity, 
fl8. 

{  154.  Where  the  agent  had  authority  to  in- 
dorse and  cash  a  check  given  for  bis  principal, 
the  bank  on  which  It  was  drawn  is  not  liable  to 
the  principal  on  the  ageut's  sabeeqoent  misap- 

Sropriatimi  of  the  money.— Porgea  v.  United 
tates  Mortgage  ft  Troat  Oo.  (Bap.)  487. 

{  158.  Defendant,  the  agent  of  a  steamship 
company,  Aeld  not  liable  for  the  fraudulent  act 
of  one  who,  having  purchased  a.  ticket  with 
money  furnished  hr  plaintiff,  thereafter  surren- 
dered the  same  and  received  the  money  paid.— 
Lnrie  T.  Public  Bank  of  New  YoriE  (Sap.)  855. 

(D)  Ratlfloattom. 

Of  attorney's  act  by  dlent,  aee  Attorney  and 

Client,  S  103. 

i  10.S.  A  brokera*  manager,  who  mlsappro- 
pnated  a  customer's  funds,  held  to  be  the  agent 
of  the  brokers,  and  not  of  the  customer,  so  that 
the  customer  could  not  be  precluded  from  re- 
covery on  the  ground  of  his  ratification  of  the 
manager's  act— Bamsay  v.  Miller  (Sup.)  523. 

S  166.  There  can  be  no  ratification  of  an 
agent's  acts  where  the  principal  Is  Ignorant  of 
the  whole  extent  and  nature  of  the  teansaction. 
—Ramsay  t.  Miller  (Sup.)  623. 


fVt  Aorttoauib 

J 189.  The  undisclosed  principal  suing  the 
ler  for  breach  of  Implied  waniiity  need  not 
allege  the  agency  of  the  third  poson  with 
whttn  the  seUer  made  the  contract  oC  sale.— 
Kelly  Asphalt  Block  Co.  T.  Barber  Asphalt 
Paving  Co.  (Sup.)  163. 

PRINCIPAL  AND  SURETY. 

See  Quaranty;  Indemnity;  lajimction,  H  2SBk 
244. 

Appeal  or  other  nroceedlng  for  xevtow,  am  Aih 

peal,  {{  381,  ISStT^^ 

JXL  DISOHARGE  OF  SVBETT. 

f  99.  The  termination  of  the  prindpal  ten- 
ancy by  a  landlord  by  the  t«uuit*s  dlspowseoeion 
in  summary  proceedmga  because  of  his  nonp»- 
ment  of  rent  held  to  release  a  surety  oa  a  sob- 
lease;  his  oUlgation  having  been  chanced  h§ 
such  termination  hj  virtue  of  Code  <Sv.  Fmc  t 
22SS.-Balnler  Oa  t.  Smith  (Sup.)  998. 

I  117.  A  surety  on  a  buUdliv  contract,  pie- 
Tiding  that,  when  the  work  done  amoantea  to 
$10,000,  the  owner  should  pay  80  per  cent,  of 
that  amount,  is  not  releasee  by  the  owner  pey 
iDf  the  ccmtractoT  $1,000  when  93,000  worUi  of 
worir  ma  done.— »t  John's  College,  Fordham, 
T.  2tna  Indemnity  Oo.  (SnpO  49£ 

PRINTING. 

Conflict  between  written  and  printed  portkos 
of  note,  tee  BUls  and  Notsa,  |  ISO. 

PRIOR  ADJUDICATION. 

OpexatlDn  and  eflBct  in  general,  aee  JoAcBcnt, 
11585-603,688-725.  ~* 

PRIORITIES. 

Of  mechanics*  liens,  see  Me^nnic^  Uena,  f 
201. 

PRISONS. 

See  False  Imprisonment, 

PRIVACY. 

Protection  by  Injunction,  see  Injuoctioo,  |  96. 

PRIVATE  ROADS. 

Bli^t  of  mj,  see  Easements. 

PRIVILEGE. 

Uoenae  tax  on  ^vUegea,  na  Ueenaei^  ff  9^ 

PRIVILEGED  COMMUNICATIONS. 

Disclosure  by  witness,  see  Witneasea,  |  202. 

PRIVITY. 

with  party  to  action,  oondurivenesa  of  adin^ 
cation,  see  Judgment,  H  688.  680l 
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PROBABLE  CAUSE. 

protecation.  we  Mallcioiw  ProBecQtlon,  { 

PROBATE.  . 

Of  wm,  ne  mill.  I  280. 

PROCEDURE 

See  croH-x«l«reiicefl  under  Pxaetieib 


PROCESS. 

lAWfl  nlatinf  to  proceM  as  deprlTlng  of  prop- 
erty withont  due  procoM  oi  law,  aee  Oonitl- 
tatloual  Law,  f  809. 

/i»  pariioular  acUont  or  proeetibtgt. 
Appeal,  Me  Appeal,  f 

PartiouJar  formt  of  wriU  or  other  proce*t. 
See  Execution;  Habeas  Corpoa;  Mandamus. 

n.  SESTIOB. 
In  municipal  eonrta,  see  Courts,  1 188. 

(B)  Snbstltnted  Sarrlea. 

I  78.  Sobetitated  service  Mid  improperl)^ 


issued,  for  want  of  snfflcieat  effort  to  find  and 
personally  serve  defendant.— MeEltatzlck  t. 
Sire  (Sap.)  64. 

XT.  ABUSB  or  PBOOEflS. 

False  fanpriamment,  aee  False  Impxiaonment. 
MalidooB  prosecntiwi,  see  Halldona  Proaecn- 
tioo. 

PROFESSION. 

Words  tending  to  Injare  in  profession  as  con- 
stituting libel  or  slander,  see  Ubel  and  Slan- 
der, I  9. 

PROFITS. 

Shariof  profits  as  element  of  partnexahlp,  see 
Partnership,  S§  6,  9. 

PROHIBITION. 

Of  traffic  In  intozldatlng  lianors,  see  Intoxtea- 

ttng  Uqnors. 
PromUtwy  Injonctlon,  see  Injunctkn. 

PROMISE 

See  Contracts. 

To  answer  for  debt,  default,  or  miscarriage  of 
another,  see  Frauds,  Statnte  of,  H  23,  83. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROOF. 

See  Criminal  Law,  H  804-661 ;  IMseorery ;  Ev- 
idence ;  Witnesses. 


Amendment  to  cooform  to  proof,  see  Pleading, 
8  287.  ■ 

Reception  of  evidence  at  trial  of  civil  actions 
In  general,  see  Trial,  H  &&.  lOS. 

PROPERTY. 

Gonstitutlonal  guaran^  of  right  of  property,' 
see  Constitntlonal  Law,  §S  28&-309. 

Description  In  deed,  see  Deeds,  S  112.  * 

Evidence  of  value  or  market  price,  see  Evi- 
dence, i  142. 

Subject  of  cmnpensatlon  on  taking  for  publle 
use,  see  Eminent  Domain,  {  84. 

Subject  of  execution,  see  Execution,  {  37. 

Of  particular  dataet  of  poraon*. 

See  Insane  PerBona,  $  71;  Municipal  Corpora^ 
tlona,  I  223. 

ParUeuler  ettofM  or  tntweaU. 
See  Dower. 

PerMotilar  specie*  of  propertp. 
Bee  Fixtures;  Waters  and  Water  Courses. 
Corporate  etoA,  see  Corporations,  |  80. 

Romediet  ittvolving  or  affecting  property. 
See  Attachtnent;  Ejectment;  Execution:  For- 
cible Entry  and  Detainer,  H  4r-32;  Fraud- 
ulent Conveyances;  Partition;   Specific  Per- 
formance ;  Trover  and  Conversion,  ^  33,  50. 

Bankruptcy  proceedings,  see  Bankruptcy. 

Condemnation  proceedings,  see  Enunent  Do- 
main, fl  284-248. 

Enforcement  of  mechanics'  liens,  see  Mechanics' 
Liens. 

Establishment  of  boundaries,  see  Boundaries,  { 
26. 

Foreclosure  of  mortgages,  see  CAattel  Mort- 
gages, H  252,  278 ;  Mortgages,  H  476-558. 

Forfeiture  for  violation  of  liquor  laws,  see  In- 
toxicating Liquors,  {(  248-253. 

Recovery  of  possession  of  leased  premises  by 
landlord,  see  Landlord  and  Tenant,  H  296, 
814. 

Setting  aside  transfer  in  fraud  of  creditors  or 
subsequent  purcbasets,  see  Fraudnleot  Con- 
veyances, {  241. 

Trantfert  and  other  mattera  affecting  title. 

See  Adverse  Possession ;  Assignments ;  Chat- 
tel Mortgages;  Deeds;  Descent  and  Distri- 
bution ;  Gifts  ;  Mortgages ;  Partition ;  Pledges. 

Sale,  see  Sales ;  Vendor  and  Purchaser. 

Sale  of  property  of  decedent,  see  Executors  and 
Administrators,  {  334, 

Taking  for  public  use,  see  Eminent  Domain. 

I  4.  The  title  and  ownership  of  permanent 
erections  generally  follow  tbe  title  of  the  land, 
but  it  is  perfectly  competent  for  parties  by 
contiact.so  to  regulate  their  respective  interests 
that  one'mu  be  the  owner  of  the  buildings  and 
another  of  Qte  lands.— Hood  t.  Whitwell  (Sop.) 
372. 

i  5.  Where  buildings  alone  are  conveyed  by 
the  owner  of  the  land,  tbey  will  in  contempla- 
tion of  law  be  refi;arded  as  divided  and  severed 
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from  the  sol),  and  will  vest  as  chattels  in  the 
grantee,  even  before  actual  leveEance.— Hood  v. 
WUtweU  (Snp.)  872. 

PROTECTION. 

Banal  protection  of  the  lawa.  Me  Conatltntional 
Law,  H  22»,  28a 

PROVINCE  OF  COURT  AND  JURY. 

See  Criminal  Law*  H  741,  762;  Trial,  H  13»- 
177. 

PROVISIONAL  REMEDIES. 

See  Attachment;  Injunction;  Receivers. 
Beview  of  deciaiona,  aee  AppMl,  1  870. 

PROVISIONS. 

See  Food. 

Allowance  to  sarvivinK  widow,  aee  Bxeenton 
and  Administrators,  H  177,  178. 

PROXIMATE  CAUSE. 

Of  death,  aee  Death.  |  7& 

PUBLIC  BUILDINGS. 

Bee  Mmdeipal  Oorporatlons,  |  223. 

PUBLIC  CORPORATIONS. 

Bee  Municipal  Corporations. 

PUBLIC  DEBT. 

Bee  Municipal  Corporationa,  fl  868-S9S;  States, 
I  152. 


PUBLIC  FUNDS. 

il  Corporations,  H  86B- 

PUBLIC  HEALTH. 


See  Mnnlcipal  Corpontlona,  H  86B-886;  States, 
i  1S2. 


See  Health. 

PUBLIC  IMPROVEMENTS. 

See  Manicipal  Corporations,  ff  36&-M2. 
Batahiishment  of  bridges  by  paUic  anthoritiea, 
aae  Bridges,  II  8,  KX 

PUBLIC  LANDS. 

Lands  under  navigable  water,  see  KWvlgable 
Waters,  S  87. 

PUBLIC  LAWS. 

See  Statutes. 

PUBLIC  POLICY. 

Validitr  of  contracts,  see  Contracts,  |  111. 


PUBLIC  PROPERTY. 

See  Municipal  Corporations,  %  223. 

PUBLIC  RECORDS. 

See  Becorda. 

PUBLIC  REVENUE 

See  Taxation. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts,  |  144. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers ;  Oorpoiationa ;  Street  Bailroadi; 
Warehousemen. 

Bridge  companies,  aee  Bridges. 

Canal  companies,  see  Canals. 

Electric  light  and  heating  companies,  see  Elec- 
tricity. 

Oas  companies,  see  Gas. 

Interstate  commerce  laws,  see  Commerce. 

Water  companies,  see  Waters  and  Water  Coura* 
ea,  II  2(»7208. 

PUBLIC  USE 

Taking  property  for  public  use  in  general,  see 
Eminent  Domain. 

PUBLIC  WATER  SUPPLY. 

Bee  Waters  and  Water  Courses,  U  201,  206. 

PUBLIC  WAYS. 

Bee  Municipal  Corporations,  H  868-708,  788- 
821. 

PUBLIC  WORKS. 

See  Bridges,  H  8, 10;  Monfdpal  Coipozfttiaai^ 
II  350-512. 

PURCHASERS. 

See  Sales;  Vendor  and  Purchaaer. 

PURE  FOOD  LAWS. 


See  Food. 


QUALIFICATIONS. 


Of  witnesses  in  goiexal,  see  Wltaesae^  H  60^ 

202. 

QUANTUM  MERUIT. 

See  Work  and  lAbor. 

QUESTIONS  OF  LAW  AND  FACT 

In  civil  actioDs,  see  Trial,  H  1S&-177. 
In  criminal  prosecatlona,  see  Criminal  Law, 
H  741.  762. 
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RAILROADS. 

8m  Street  BaUioadB. 
As  employen,  see  Master  and  Sorrant. 
Carriage  of  goods  and  passengers,  see  Carriers. 
CoDstmctiwi  of  bridges  over  navigable  waters, 

see  Navigable  Waters,  H  20,  26. 
Place  of  taxation,  see  Taxation.  §  284. 

T.  BIQHT  OF  WAT  AKD  OTHEB  IN. 
TEBE8T8  IN  I.ANS. 

Acqaisiti<m  of  rights  under  power  of  eminent 
domain,  see  Bnunent  Domam. 

TUX.  INDXBTEDHBM,  BUCUIUTIBB, 
UENS»  AND  KOBTOAOB0. 

(■)  ForeolMvre  of  IttoM  mmA  Hort«««eB. 

CMwtniction  of  contract  to  bid  injpropeitr  Kt 
foredoaan  sale,  see  C<Hitiact8,  { 

X.  OVEAATION, 

Carriage  of  passengers,  see  Carriers,  H  2S&- 

408. 

Injuries  to  employes,  see  Master  and  Serrant, 
«101-28». 

(0)  CovpaMtea  ud  Peraena  UaMe  for  la- 
Jmrie*. 

Injariea  to  pasaeagen,  see  Carriers,  |  806. 

(O)  lajariea  to  Poraaaa  ob  or  aear  TrMlcs. 

Injariea  to  persras  on  or  near  street  railroad 
tracks,  see  Street  Railroads,  |i  95-117. 

RATE. 

Of  intereat,  see  Interest.  {  87. 

RATIFICATION. 

Of  acta  of  asenta,  aee  Prindpal  and  Agent,  H 
163,  166. 

Of  acts  of  attorneys,  see  Attorney  and  Client, 

ol  disposition  of  property  of  estate  of  decedent, 
aee  Ezecntoia  and  Administrators,  |  87. 

REAL  ACTIONS. 

See  Ejectment;  Forcible  Entry  and  Detainer, 
H4-82. 

REAL  ESTATE  AGENTS. 

Bee  Brokers. 

REAL  PROPERTY. 

See  Property. 

Annexation  of  chattels  to  real  property,  aee 
Fixtures. 

Conveyances,   see  Deeds;    Vendor  and  Pur- 
chaser. 

Description  in  deed,  see  Deeds,  f  112. 

U«ns  for  improvements,  see  Mechanics'  Liens. 

Mortfcage,  see  Mortgages. 

Begiatration  of  land  titles,  see  Records,  |  9. 


S^edies  Involving  or  affecting,  see  IQJectment. 

Forcible  Entry  and  Detainer,  H  4-32. 

Sales  by  ezecntors  or  administrators,  see  Exec- 
utors and  Administrators,  S  834. 

Suspension  <^  absolute  power  oC  aUmatlon.  aee 
Perpetuities  16. 

REASONABLE  DOUBT. 

Decree  of  proof  in  criminal  proaecations.  aee 
oSninal  Law.  {661. 

REBUTTAL 

Evidence  admissible  in  rebuttal  by  reason  of 
admission  of  admilar  evidenca  ot  adTersa  par- 
ty, see  Evidence,  |  106. 

RECEIVERS. 

In  proceedings  to  wind  up  eoqwration,  see  Cor- 

r rations,  i  621. 
partnerahip,  see  Partnenhlp,  {  210. 

I.  NATURE  ANP  QBOUNDS  OF  BE- 
OETVXRSHIP. 

(B)  Grovnda  of  AppolBtmeat  of  Baeclvov. 

i  16.  Whera  it  Is  not  shown  that  property 
in  liUsatlon  is  in  danger  of  removal,  loss,  ma- 
terial Injury,  or  destruction,  as  required  by  Code 
CIt.  Proc.  f  713.  an  order  for  the  apptrintment 
of  a  receiver  is  improper.— Rappeimrt  v.  Otten 
(Sup.)  461. 

S  16.  Plaintiffs  claim  of  fraud  as  to  a  formal 
agreement  not  belny  conceded  by  defendant  in 
poBsession  of  property  pursuant  thereto,  as  in- 
tended even  though  the  agreement  is  void  or 
voidable,  the  burden  is  on  plaintiff  to  establish 
her  right  to  cancellation,  and,  till  she  does,  de- 
fendant Is  entitled  to  possoislonrf— Raimaport  t. 
otten  (Sup.)  461. 

n.  APPonmiENT,  qpaiiItioation, 

AND  TEH  UBS. 

In  proceedings  to  wind  up  corporatloii,  aee  Oop> 
porationB,  |  621. 

I  38.  The  burden  Is  on  plaintiff  to  show  the 
necessity  for  a  receiverehip  to  protect  her  as  to 
property  in  defendant's  possession,  the  subject 
of  the  action.— Rappaport  v.  Otten  (Sup.)  461. 

▼1.  AOnONI. 

RecelTen  ot  partnership,  see  Partnerahip,  | 

2ia 

RECEPTION. 

Of  evidence  at  trial,  see  Trial,  H  89,  105,  879. 

RECOGNIZANCES. 

Security  for  costs,  see  Costs,  {  100. 

RECORDS. 

Abstracts  or  record  oa  i^peal,  see  Appeal,  | 
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Ab  evidence  fai  dvll  ■etimn,  see  IMdence,  | 

852. 

Of  chattel  mortsaxM.  Mt  Chattel  MortiagM,  I 

ST. 

I  9l  Under  Real  Property  Law  .(Coosol. 
Lawt,  c.  60)  art.  ^  S  386,  held,  that  the  official 
ezamluer's  certificate  and  abetract  of  title  are 
not  evidence  of  title  upon  triftl  to  establish  ti- 
tle.—TooAIea  T.  Toortifes  (Soik)  677. 

f  9.  Under  Real  Property  (aw  (Consol. 
Laws,  &  60)  art  12,  an  actim  to  reglater  title 
is  goVemad  by  tha  same  rules  of  evidence  as  oth- 
er actions  in  equity.— Tooxfaias  v.  Voorhiea  (Sap.) 
677. 

i  11.  A  record  In  the  tenement  house  depart- 
ment of  New  York  City  of  a  violation  by  the 
owner  of  a  tenement  bouse  by  occupying  the 
same  without  the  certificate  required  by  Tene- 
ment House  Act  (Laws  1901.  p.  016,  c.  384)  { 
122.  and  Greater  Kew  York  Charter  (Laws  lOOl, 
p.  667,  c  466)  8  1344,  held  not  a  dood  oa  tiUe. 
—People  T.  Butler  (Snp.)  802. 

REFERENCE. 

In  municipal  courts,  see  Courts,  |  189. 
Presumptions  on  appeal,  see  Ai^ieal,  t 

X.  XATOBE,  OKOUIOM,  AMD  OBDEB 
OF  BEFBRrarOE. 

I  18.  Xasaes  on  which  au  accounting  depend 
must  be  determined  by  the  court  before  ordering 
a  reference.— <}oodmau  v.  Both  (Sup.)  828. 

XL  BiSFBBBBS  ABB  FBOOEEDIBOS. 

Presomptiona  on  appeal,  eee  AppenI,  {  924. 

m.  BEFORT  Aim  FlMUJUfOS. 

Presumptions  on  appeal,  see  Appeal,  S  931. 

9  102.  Hie  report  of  a  referee  appointed  to 
compute  the  amount  due  must  be  snomitted  to 
the  court  for  confirmation.— W^rend  v.  Park 
Tsnace  Co.  (Sup.)  192. 

REFORMATION  OF  INSTRUMENTS. 

Joinder  of  causes  of  actlMi,  see  Action,  |  88. 
BeformatioQ  In  suit  to  foreclose  mortgage,  see 
Mortgages,  |  476. 

I.  BIGHT  OF  AOTIOB  AMD  DEFENSES. 

{2.  If  a  chattel  mortgage  fails  to  enress  the 
intention  of  the  parties,  it  should  be  reformed  in 
some  tribunal  having  jurisdictloD  to  grant  such 
relief  before  attempting  to  foreclose  it— Welsl 
T.  James  (Sup.)  47. 

S  6.  Reformation  of  instruments  may  be  al- 
lowed, whether  the  Instruments  operating  inter 
vivos  are  executed  or  executory  contracts.— Qott- 
helf  T.  Shapiro  (Sup.)  210. 

I  7.  A  written  instrument,  which  is  void  for 
lack  of  consideration  because  unilateral,  cannot 
be  reformed  so  as  to  evidence  a  verbal  contract 
void  nuder  the  stetute  of  frauds.— Rosai  t.  M. 
Philipsbom  Co.  (Sup.)  486. 


{  20.  An  iastmment  may  be  reformed  where, 
through  mutual  mistake,  or  mistake  of  plaintiff 
accompanied  by  fraudulent  knowledge  and  pro- 
curement by  defendant  the  written  instrument 
fidls  to  enress  the  zeal  agreement— Ootthelf  t. 
Shajdro  (Sup.)  210l 

REFUNDING. 

Bonds  of  c(>rporati<K)s,  see  Corporations,  |  469l 

REGISTERS  OF  DEEDS. 

See  Records. 

REGISTRATION. 

See  Records. 

Of  mortgages,  tee  Chattel  Uortgagci^  |  AT. 
Of  titles  to  land,  see  Records,  |  9. 

REHEARING. 

See  New^TriaL 

REINCORPORATION. 

Of  vUlsges,  see  Municipal  Corporatioiu,  |  48. 

RELATIONSHIP. 

DIsqaaltficatioQ  of  witness  by  relationship  to 
party,  see  Witnesses,  S  6a 

REUTORS. 

In  mandamus  proceedings,  see  Huduros,  i  148. 

RELEASE. 

See  Accord  and  Satisfaction;  Compromise  and 

Settlement;  Payment 

Of  porMosIar  elastet  of  righU  m4  KahtUtiei. 
See  Mortgages,  H  802,  810. 
Inability  as  guarantor,  see  aaacmnty.  i  S9. 
Lii^IIIty  as  surety,  see  Principal  and  Sarety,  0 

99.  117. 

I.  BEQUniTES  ABB  VAUDITT. 

Authority  of  attorney  to  ezecate,  ne  AXtatntj 
and  Client,  S  101. 

{  24.  Where  the  fraud  in  securing  the  it- 
lease  of  plaintiff's  claim  was  in  getting  him  ts 
execute  tue  same  In  Ignorance  of  its  oonteots, 
and  not  in  obtaining  nls  assent  to  the  settle- 
ment, he  is  not  required  to  return  the  consid- 
eration received  before  contesting  its  validity.— 
Herman  T.  P.  H.  Fitcgfbbons  B<dler  Co.  (Sup.) 
1074. 

H.  OOHSTBUOTIOBABDOPEBATXOH. 

{  29.  Release  of  one  for  an  injury  not 
to  release'  another,  unless  they  were  in  fact 
joint  tort-feasors.— Meyers     Acker,  Iferral  k 

Condit  Co,  (Sup.)  828. 

I  29.  Release  ot  one  Joint  tut-feaaor  Mi 
to  release  another.— Meyers  t.  Adter,  Uerral  i 
Condit  Oo.  (Sup.)  828. 
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RELEVANCY. 

Of  mvldme^  n*  Cxboinal  Law,  1  847. 

RELIANCE. 


On  frendttlent 
fzaod,  M 


itati<n  aa  donent  of 
I2S. 


RELIGIOUS  SOCIETIES. 

Corpontl<His  for  eBtabllBbing  and  condactins 

missioDB,  Me  Qiarities,  S  20. 
Infrii^einait  of  corporate  name  of  charitable 

aaaodation,  Me  Corporatloiia,  |  49. 

REMAND. 

Of  caue  br  appellate  court,  aee  Appeal,  H 
1195-1202. 


See  Action. 


REMEDIES. 
REMEDY  AT  LAW. 


EffMt  on  jaziadlcti<m  of  eqnltj,  m*  Diaeonry, 

REMEDY  OVER. 

Agalnat  person  primarily  liable  In  genemlt  aaa 
Indemnity,  {  IB. 

REMISSION. 

Of  dtbt,  Ko  Beleaae. 

REMITTITUR. 

Of  cauK  by  appellate  court,  see  Appeal,  li 
1195-1202. 

REMOTENESS. 

Of  limitations  Id  deed,  will,  or  declaration  of 
troa^  aee  Ferpetnitles. 

REMOVAL. 

Of  mnnldpal  agents  or  emplt^te,  bm  Hnnid- 

pal  Corporattnis,  f  21&. 
Of^^licemen,  see  Honidpal  Corporations,  I 

REMOVAL  OF  CAUSES. 

Change  of  renue  or  place  of  trial,  see  Venne,  | 

RENDITION. 

Of  Jodgment,  bm  Judgment,  |i  287,  290-2S6w 

RENEWAL 

Of  canse  of  action  barred,  or  against  which 
llmitadon  baa  commenced  to  run,  see  Lim- 
itation of  Actions,  S  155.  „  ^ 

Of  leaae.  see  Landlord  and  Tenant,  SS  88.  90. 


RENT. 

See  Landlord  and  Tenant.  H  190,  281. 
Lial^^  of  co-tenant,  bm  Tenancy  in  ConunoUt 

Water  rents,  sm  Wkten  and  Watw  Oooraei^ 
1  208. 

REPAIRS. 

Of  demised  premlaea,  aw  landlord  and  TMiant 
H  1^  160. 

REPEAL. 

Of  Btatata^  om  Btatntea,  1 168. 

REPLEVIN. 

Beooveiy  ot  proper^  by  executrix  bm  BzeciH 
ton  and  AdminittimtMi,  |  87. 

REPORT. 

By  commlflsioners,  appraiaatat  we  Tiewen,  In 
condemnation  proceedlngB,  aM  Eminent  Do-' 


conaemnauon  piD« 
mai^  U  284, 


Bafutno^  I  10& 

REPRESENTATION. 

Of  bank  by  offlceia  and  agents,  bm  Banks  and 

Banking,  I  UfiL 
Of  clioit  1^  attorney,  see  Attorney  and  Client, 

H  101,  KB. 

Of  corporation  by  offlcetB  and  agents  bm  Coi^ 
poratiODs,  H  89a-432L 

REPRESENTATIONS. 

False  repnaentationB,  bm  Fraud. 

REPRESENTATIVES. 

Personal  npreoantatlTC^  an  Stiecntoza  and  Ad- 
minlatraton. 

REPUGNANCY. 

Xn  descriptftu  of  boundaries,  bm  Boundaries, 
18. 

REQUESTS. 

For  Instructiotts,  see  Criminal  Law,  |  829; 
Trial,  I2SK. 

RESCISSION. 

of  releaM,  bm  Releaw.  S  24. 

RESERVATIONS. 

Creation  ol  easement  by  reKTVati«i  in  grant, 
BM  BaMmenta,  i  14. 

RESIDENCL 

Of  defendant  as  affecting  iuriadietlcm  of  coniw 
ty  court,  BM  Courta,  | 
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RES  IPSA  LOQUITUR. 

Negligence  in  geaeral,  see  Nepllgence,  f  121. 
Nesl^ace  in  uw  of  electric!^,  see  Electricity, 


i 


RES  JUDICATA. 


See  Jaagment,  »  685-608,  6aB-72& 
Foimer  decUwk  aSi  law  ct  tb»  caaa,  see  Appeal, 
IU8B. 

RESPONDEAT  SUPERIOR. 

See  Muter  «nd  Semnt,  H  810-882;  Piiaetpal 
and  Agent,  U  164,  15a 

RESTRAINT  OF  MARRIAGE. 

Contracts  to  restraint  of  marriafe,  aee  Con- 
tracts, I  111. 


RESTRAINT  OF  TRADE. 


Trusts  and  other  comblnatioiii^ 

»  12-31. 


Monopolies, 


RESTRICTIONS. 

On  creation  ot  perpetnldes,  see  Perx^tulties, 

RETAINER. 

Of  attomey,  see  Attorney  and  Client,  ||  101, 
103. 

RETIREMENT. 

Of  partners,  see  Partnership,  S  242. 

RETROSPECTIVE  LAWS. 

See  Statutes,  I  2ea 

Constitutional  restrictions,  see  Cwistitntional 
Law,|m 


REVENUE. 


See  Taxation. 


REVERSAL 

Of  Judsment  or  order  in  dvll  actions,  see  Ap- 
peal, 1  1176. 

Of  judgment  or  order  In  criminal  pmsecntions, 
■ee  CrimlDal  Law,  {  1187. 

REVERSIONS. 

Estoppel  ot  reTersioner  to  challenge  validity  of 
tax  lease,  see  Estoppel,  1  6& 

REVIEW. 

See  Appeal;  Criminal  Law,  H  1026-1187;  Ha- 
beas Corpus. 

Of  EBseBainent  of  taxes,  see  Taxatim,  |  493. 

Of  judgment  of  justice  of  the  peace,  see  Jus- 
tices of  the  Peace,  S  146. 


Of  report  and  findings  or  award  of  commission- 
ers, appraisers,  or  viewers  in  condemnatiM 
proceedtegs,  see  Bmlnent  Domain,  |  S88. 

REVIVAL 

Of  cause  of  action  barred  by  statute  of  limita- 
tions, see  UmitatioB  ot  Acdons,  |  156. 

REVOCATION. 

Of  liquor  Uccaises,  see  Intoxicating  Uqnon^  | 

106. 

Ot  will,  see  Wills,  1 179. 

REWARDS. 

Interpleader  in  acti(Hi  to  teeover  reward,  set 

Interpleader,  i  8l 
Judicial  notice  as  to  duty  of  officers  to  arrest 
for  crimes  committed  In  other  states,  see  En- 
deoce,  i  36> 

f  8.  Where  Infonnation  given  officials  by  s 
person  was  the  moving  canse  of  tike  arrest  of 
one  for  whose  arrest  and  etmvledoil  a  reward 
tud  been  offered,  such  intonnant  was  astitled  to 
the  reward  upon  his  conviction^IUtfexa  v.  Hc> 
Coach  (Sup.)  686. 

I  8.  Information  j^ven  after  the  arrest  of  a 
persop  for  whose  apprehension  and  convictioo  t 
reward  waa  offered  Aeld  not  to  entitle  tlw  in* 
formant  to  share  tberdn.— Rogers  t.  BCcCoack 
(Sup.)  686. 

f  11.  Public  officers  ftcid  not  entitled  to  shat« 
in  a  reward  offered  for  the  apprehMisioo  and 

conviction  of  a  criminal,  unless  their  servicts 
were  rendered  entirely  ontslde  the  scope  of  their 
official  duties.— Rogers  v.  McCoacA  (onp^  08& 

RIQHT  OF  WAY, 

See  Basements. 

RISKS. 

Assumed  by  perwm  udng  leased  premises,  see 

Landlord  and  Tenant,  f  16SL 
Assumed  by  servant,  see  Master  and  Servant,  0 

216-219,  W 

RIVERS. 

See  Navigable  Waters. 

ROADS. 

See  Street  Railroads. 

In  cities,  see  Monidpal  OMporatlon%  H  66^ 

70& 

RULES. 

Of  mast»  Boveming  work  of  SMvant,  see  let- 
ter and  ArnuitrH  141,  149; 


SABBATH. 


See  Snnday. 
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SALARY. 

Interest  on  salary  withheld,  see  iDterest,  I  44. 

Of  agents,  see  Principal  and  Agent)  %  S2. 

Of  corporate  <^cen  and  agents,  see  Oorp<Hv- 

tions,  I  30& 
Of  municipal  B^uts  or  employes,  see  Mnnlc- 

ipal  Corporations,  §  220. 
Of  teadier,  see  Schools  and  School  Districts,  I 

144. 

SALES. 

Am  preferences  bj  debtor,  see  Bankmptcy,  H 

lOS.  166. 

Validity  as  to  creditors  or  subsequent  purcbas- 
ers,  see  Fraadulent  GtrnTCyances. 

Sale*  ^  or  to  partioulaT  elaites  of  per$oni. 
See  Ezecnton  and  Administrators,  t  334; 
Hawkers  and  Peddlers;  Principal  and  AKent, 
i  103. 

InadTent  debtors,  see  Baokmptcy,  H  16S,  166. 
Tmatees,  see  Tmsts,  H  198H> 

8ale»  vf  pitrHoular  tpen«»  of,  or  ottatu  or 
inieroBtt  w,  propertj^ 

See  Iiit<aicatiDg  liqnors. 

Decedent's  property,  see  Bzecntors  add  Admin- 
istrators, I  334. 

Mortgaged  property,  see  Mortgages,  {  002. 

Real  property  m  general,  see  Vendor  and  Par- 
chaser. 

Trust  property,  see  Tmsts,  {§  201. 

Balet  on  judicial  or  other  prooeedtnga. 
By  execntwi  or  administrators,  see  Executors 

and  Administrators,  |  834. 
Foreclosure  o£  moortgages,  see  Mortgasea,  %  902. 

I.  BIBQinaiTBS  AKD  VAUDm  OF 

OOMTBAOT. 

{  28.  A  writing  held  a  complete  and  valid 
contract.— Femison  Contracting  Co.  y.  Helder- 
berg  Cement  Co.  (Sap.)  817. 

8  62.  Evidence  in  an  action  for  the  price  of 
books  sold  held  not  to  show  that  the  oraer  for 
books  was  obtained  by  fraud,  or  that  the  books 
were  not  aa  Tepiesented.— St.  Dnnstan  Society 
T.  Mendelsoo  (Bhik)  4». 

ft  52.  In  an  action  for  goods  sold  evidence 
Arid  not  to  show  any  contract  with  or  delivery 
to  defendant,  defeating  a  recoveiy.— Gleiehen- 
hana      Taft  (Bnp.)  6& 

n.  COH8TBV0TIOV    OF  CK>NTBAOT. 

{  6S.  Defendant  held  not  liable  for  failure  to 
sell  and  deliver  certain  cement  to  plaintiff.— 
Ferguson  Contracting  Co.  v.  Helderbeig  Cement 
Co.  (Sop.)  817. 


m. 


[ODIFIOATIOV  0»  BBSOIBBIOV 
OF  OOHTBAOT. 


lAi  By  Agreement  of  Parties. 

I  S8.  A  contract  of  sale  held  abandoned.' 
ward  TbompsoD  Go.  v.  Boudin  (Sup.)  178. 


-Sid- 


nr.  FEBFOBKAXOE  OF  OOXTBAOT. 

(O)  Dell-rarr   AMd   Aeaavtuea   of  GooOa. 

1  178.  Acc^tance  where  no  element  of  astop- 
pu  Intervenes  is  a  qneatlMi  of  intent— -Hairlsm 
T.  Scott  (Sap.)  8T7. 

I  182.  Where  it  is  sought  to  infer  accept- 
ance from  the  manner  In  which  the  buyer  baa 
dealt  with  the  property,  the  question  is  genera^ 
ttie  for  the  jury.— Harrison  v.  Scott  (Sap.)  377. 

VI.  WARRANTIEfl. 

J 273.  A  manufacturer  contracting  for  the 
e  of  goods  to  be  manu&ctnTed  for  a  partic* 
ular  pnrpose  warrants  tliat  the  gooda  are  free 
from  latent  defects,  and  are  suitable  for  th«  par- 
ticular purpose. — Kelly  Asphalt  Block  Go.  T. 
Barber  Aspbalt  Paving  Go.  (Sup^)  163. 

i  288.  Hie  implied,  warranty  arising  on  the 
sale  of  goods  to  be  manufactured  by  tne  seller 
does  not  survive  acceptance  where  a  defect  in 
the  goods  is  dlBcoverable  on  costmnary  and  oi^ 
dinary  inapection.- Kelly  Aai^t  Block  Co.  t. 
Barber  Aspbalt  Paving  Go.  (Sap.)  168. 

I  288.  A  buyer  cannot  shut  his  eyes  to  de- 
fects In  the  ^oods  and  after  acceptance  hold  the 
seller  to  an  implied  warranty,  though  every  par- 
ty to  a  contract  may  rely  to  some  extent  on  per^ 
formance  by  the  other  party.— Kelly  Asphalt 
Block  Go.  v.  Barber  As^alt  Paving  Co.  (Sup.) 
163. 

S  288.  The  buyer  of  paving  blocks  for  street 
paving  purposes  held  entitled  to  sue  the  seller 
on  his  implied  warranty  that  the  same  were  free 
from  latent  defects  and  suitable  for  the  purpose 
intended.— Kelly  Asphalt  Block  Go.  v.  Barber 
Asphalt  Pavi^  Co.  (Sup.)  168. 

Vn.  REMEDIES  OF  SEX.X.EB. 

(B)  Aetlona  tor  Pxieo  or  Valve. 

Judgment  on  note  for  price  aa  bar  to  action  for 
fraud,  aee  Election  of  Bemedies,  I  8. 

{  869.  In  an  action  for  goods  sold.  In  which 
defendant  claimed  certain  credits  for  goods  re- 
turned to  plaintiff,  evidence  held  to  show  that  a 
credit  given  to  defendant  in  December  was  for 
metal  returned  in  August,  as  claimed  by  plain- 
tiff, and  that  defendant  was  entitled  to  no  fur- 
ther credits  than  those  allowed. — Shepherd  T. 
Elfera  (Sup.)  60. 

(F)  Aetlona  for  DunaKe*. 

{  382.  In  an  action  for  breach  of  contract 
for  the  purchase  of  merchandise  to  be  manu* 
faotured,  the  proof  of  damages  held  to  properly 
Include  prior  orders  included  in  tlie  contract.— 
Schopflocher  v.  Machenbach  (Sup.)  80B. 

Tm.  BEKEDim  OF  BVTEB, 

(A)  HoeoTorr  «f  Prieo. 

I  306.  A  complaint  seekiuR  to  recover  an 
overpayment  on  goods  held  not  to  state  a  cause 
of  action.— Scott  v.  Lowe  (Sup.)  9fl9. 


Wr  cassa  In  Dae.  Dig.  *  Amar.  Diga.  Uo7  to  data  *  Indexes  see  same  tople  *  sacttoa  (ft  NDUBBR 


Digitized  by 


Google 


1246 


120  NBW  YORK  SUPPLBlfSNT. 


(D)  AeMoaa  ud  Conate*el«lnu  for  BvMWb 
of  WnrrMitr. 

Action  b7  nndisclosed  principal,  see  Prindpal 

and  Asent,  i  189. 
Parol  enduice  of  agency  in  action  by  nndiaclos- 

ed  principal,  Me  Prindpal  and  Agent,  |  12. 

I  445.  An  acceptance  on  the  iMxt  of  a.  boyer 
held  not  to  have  been  shown  as  a  matter  of  lav. 
—Harrison  r.  Scott  (Sup.)  877. 

IX.  OONDinOHAX.  SAIXS. 

Notice  to  officer  as  notice  to  bank  of  condi- 
titmal  title  «f  mortcacor,  see  Banka  and  Bank- 
ing. |  UA 

SALOONS. 

Be*  Intoxicating  Liquors. 

SANITARY  OFFICERS. 

See  Health,  |  8. 

SATISFACTION. 

See  Accord  and  Satisfaction ;  Oompromlia  and 

Settlement ;  Payment ;  Release. 
Of  Judgment,  see  Ja^;ment,  |  877. 
Of  mortgage,  aee  Mortgages,  H  810. 

SAVINGS  BANKS. 

See  Banka  and  Banking,  {  806. 

SCAFFOLDS. 

Inability  of  master  for  injuries  to  servant  from 
defects  in  scaffolds,  aee  Ifaater  and  Servant,  { 
116. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

n.  PUBLIC  SCHOOLS. 
(G)  Teachers. 

Interest  on  salary  iritliheld,  see  Interest,  i  44. 

{  144.  Laws  1899,  p.  883,  c.  417,  amending 
Greater  New  York  Charter  (Laws  1897,  p. 
394,  c.  378)  1 1091,  held  not  to  affect  the  Brook- 
lyn school  board  salary  schedule  in  force  April 
1,  1899.— Holmes  v.  Board  of  tOdncatim  of  City 
of  New  York  (Mun.  Ct.)  284. 

I  144.  Under  Greater  New  York  Charter 
(Laws  189T,  p.  394,  e.  378)  I  1091,  as  amended 
by  Laws  1900,  p.  1607,  c.  751,  i  4,  the  scheme 
of  compensation  in  the  school  system  of  greater 
New  York  is  on  a  basis  of  progression,  regulat- 
ed by  the  length  of  service  and  expenence.— 
Holmes  v.  Board  of  EducaUou  of  City  of  New 
York  (Mun.  Ct)  284. 

}  144.  Under  Brooklyn  School  Board  By- 
Laws,  {  310,  the  high  school  schedule  adopted 
by  the  board  March  7,  1899,  providing  for  a 
yearly  increase  in  the  pay  of  high  school  teach- 
ers, went  into  effect  April  1,  1890.- Holmes  v. 
Board  of  Education  of  City  of  New  Yoric 
(Mnn.  Ct)  284. 


I  144.  Brooklyn  School  Board  By-Laws,  f 
8W,  held  not  to  make  the  salary  rates  of  high 
school  teachers  fixed  and  unchangeable  in  ac- 
cordance with  the  schedule  of  April  1,  1899, 
So  as  to  prevent  a  change  in  the  rates  by  Laws 
1900,  p.  1607,  c.  751,  I  4.— Holmes  v.  Board  of 
Bdacation  <rf  CUty  of  New  York  CMon.  Ct) 
284>. 

SCIENTER. 

Knowledge  of  folsity  of  repreaentatlons;  rs 
Fraud,  I  18. 

SEARCHES  AND  SEIZURES. 

To  oiforcs  liquor  laws,  see  Inttokatiiic  Uq- 
ttors,  II  a4fiP2i3.  ™™.  ^ 

SECONDARY  EVIDENCE. 

See  Ovideoce,  i|  166, 17& 

SECURITIES. 

PnbUe  securities,  see  Munidpal  Oorporatioiis,  | 

SECURITY. 

See  Chattel  Mortgages;  Mortgagies;  Prindpal 

and  Surety. 
ColIateiHl  aecuri^  in  general,  aee  Pledges. 
For  costs,  see  Costa,  |  109. 
In  proceedinp  for  injunction,  see  Injnnctioa, 

Si  2S6,  24£ 
On  appeal,  aee  A»peal,  ||  881, 12i7. 

SEDUCTION, 
n.  cammrAL  BasPomanxTT. 

i  36.  Under  Pen.  Code,  {  285  (Pen.  Law 
[C(«isol.  Laws,  c.  40]  I  217Q,  making  a  nibae- 
queat  intermarriage  of  the  parties  a  bar  to  a 

frosecution  for  seduction,  under  section  284  (Id. 
2175),  the  marriage  must  take  place  before 
conviction,  and  so  punishment  may  be  imposed 
on  a  plea  of  guilty,  though  on  the  same  day 
accused  married  complainant.— People  t.  Frost 
(Sup.)  4&i. 

SEPARATION. 

Of  husband  or  wife  as  affecting  Uat>ility  for 
neceaaariei,  see  Husband  and  wife^  I  IS. 

SERVANTS. 

See  Maatw  and  Servant 

SERVICE. 

Of  proceM^  see  PnMses^  |  78. 

SERVICES. 

See  Master  and  Servant ;  Work  and  Imbcft. 
Claim  against  estate  of  decedent,  see  BxecutoR 

and  Administratoie,  |  206. 
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BlechanicH'  U' 
Of  broker,  snfficiencv  to  entitle  to  cmnpenwtlon. 
Bee  Broken,  M 

SERVITUDE. 

See  EaMiiientB. 

SET-OFF  AND  COUNTERCLAIM. 

B7  vendee  to  recover  damages  for  catting:  ha.j 
and  timber  and  to  compel  indorsement  of  pay- 
ments, see  Vendor  and  Parchaser,  |  299. 

Oounterclaim  for  poaaenalon  in  acti<m  by  Tendee 
for  damages,  see  Vendoi  and  Pnichaaer,  |  289. 

Of  benefits  from  Mmdenmation  of  property 
axaiiut  claim  for  oompeniation,  we  Bnunent 
Domain,  S  145. 

Prewntatim  and  reservation  of  gnmnds  of  ra- 
Tlew,  aee  Appeal,  |  178. 

SETTING  ASIDE. 

ProoeedingB  iat  forfeitare  of  intoxicating  Uq- 

nors,  aee  Intodcating  Llgaora,  i  260. 
Judgment,  sea  Jndnnent,  f|  13S-167. 
Yerdlet,  aee  Mew  ^Aial. 

SETTLEMENT. 

See  Accord  and  Satisfaction;  Account  Stated; 
Oompromiae  and  Settlement;  Payment;  Be- 
leaae. 

Between  paitneza,  see  PlaitneiBbln,  ||  298,  S06, 

327. 

Of  acconnts  of  executors  or  adminlBtrators,  see 

E}xecatorfl  and  Administrators,  ^  465-514 
Of  accounts  of  tmstees,  see  Trusts,  i  ^6. 

SEXUAL  INTERCOURSE. 

See  Bedoctioa. 

SHARES. 

Of  corporate  atocic,  see  Cwporations,  |  80. 

SHERIFFS  AND  CONSTABLES. 

Bight  to  xewardf  aee  Rewards,  {  11. 

m.  POWHRS,  DTTTIES,  AND  XJABHJ- 
TIES. 

Arrest  In  erimiaal  eaaea  wlttiont  Trarrant,  aee 

Arrest,  I  6S. 
Liability  for  false  Inqtrlaonment,  aae  Falae  Im- 
prisonment, {  15. 

I  128.  Where  a  justice  determines  that  goods 
lioTd  on  execatlon  were  the  property  of  the 
Judgment  debtor,  the  marshal  is  not  llaUe  for 
conversion  simply  because  a  third  person  claims 
them.— Curcio  v.  Marx  (Snp.)  T21. 

I  138.  In  an  action  against  a  city  marrttal, 
to  recover  the  ralne  of  merchandise,  etc.,  taken 
under  an  execntion,  evidence  held  insufficient 
to  show  that  plaintiff  was  the  owner  of  the 
property.— Curcio  v.  Marx  (Sup.)  721. 


SHIPPING. 

Sea  GoUUob;  Navigable  Watett;  Towage. 

SHIPWRECKS. 


Sea  Golliiion. 


SIDEWALKS. 


Injuries  from  defects  or  obstructions,  aee  Ma- 
nietpal  Ooiporationa,  H  78&-fi21. 

SIGNS. 

Creation  of  relation  of  landlord  and  tenant,  by 
CMttract  for  rlgjit  to  place  signa  on  buildings, 
aee  Landlord  and  Tenant,  8  C. 

SIMULATION. 

Conveyances  and  transactions  in  fraud  ct  cred- 
itors, see  Fraudulent  Oonveyancea. 

SUNDER. 

See  Libel  and  Slander. 

SOCIETIES. 

Charitable  aodetlea,  see  Charitiea,  1  «L 

SOLICITORS. 

See  Attorney  and  Client. 

SPECIAL  APPEARANCE. 

See  Appearance,  f  S. 

SPECIAL  PROCEEDINGS. 

See  Habeas  Coipos;  Mandamus. 
Condemnation  proceedinga,  see  Sknlneat  Do- 
main, H  234r-243. 
DislraginNit  of  attorney,  see  Attorney  ud  Client, 

Dstablishment  of  bonnAuiiee,  aee  Boundaries^  f 

26. 

Natnralisation,  see  Allena,  |  6a 

SPECIFIC  PERFORMANCE. 

X.  NATURE  AMB  OBO^TDS  OF  SEK- 
EDT  IN  OEHEBAjL 

I  10.  Where  the  wife  of  the  vendor  refuses 
to  execute  a  deed  In  apecl&c  performance  of  a 
contract  made  by  her  husband  alone,  the  vendee 
may  elect  to  taike  the  pranlses  subject  to  her 
dower  right,  vltii  a  deduction  from  the  pnrdiase 
price  of  a  sum  equal  to  the  gross  value  of  audi 
right— Maas  v.  Morgentbaler  (Sop.)  lOM. 

I  21.  A  wife  cannot  be  required  to  execute  a 
conveyance  in  eiwcific  performance  of  a  con- 
tract for  1}ie  aale  of  land  executed  bv  her  hus- 
band al(me.— Uaas  v.  Morgentbaler  (Sup.)  lOOi. 
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H.  0O2TTBA0T8  ENFOBOHABLE. 

!:  89.  Egoitr  will  compel  a  wife  to  specific- 
7  i>erfonn  ner  oral  agreement  to  reconTey 
laod  to  her  husband  to  prevent  the  abuse  oC 
omfidence  and  perpetratUHi  ttf  a  fraad.— Gal- 
laghw  T.  OallagheT  (Snp.)  18. 

I  44.  Ordinarily  the  mere  fact  of  payment 
of  the  consideration  money  for  land  is  not  snt- 
fident  proof  of  part  performance,  Justifying  a 
Judgment  for  specific  performance.— McKimey 
T.  Hesaen  (Sup.)  267. 

IV.  PBOOEEDnrOS  AHD  BEUEF. 

I  106.  Where  the  wife  of  the  grantor  did  not 
sign  the  contract  of  sale,  she  Is  not  a  proper 

Srty  to  an  action  for  specific  perCormanoe.— 
aaa  t.  Moisenthalei  (Sqp.)  lOOi. 

SPECULATORS. 

licenses  to  ticket  speculators,  aee  Licenses,  }  9. 
Offering  theater  tlcsets  for  sale  as  hawking  or 
peddling,  see  Hawkers  and  Peddlen,  |  4L 

SPEED. 

Of  horses  and  vehicles  on  streets,  see  Unnidpal 
Corporations,  S  705. 

SPIRITUOUS  LIQUORS. 

Regulation  of  manufacture  and  sale,  see  In- 
toxicating Liquors. 

STAKEHOLDERS. 

See  Gaming,  }  2& 

STARE  DECISIS. 

See  Courts,  f  97. 

STATE  BANKS. 

See  Banks  ud  Banking  H  Ue-181*  306b 

STATEMENT. 

Admissions,  see  Bridence,  |  265. 
DedarationB,  see  Bridence,  |  2Q9l 

STATES- 

Courts,  aee  Courts. 

Power  to  control  traffic  in  intoxicating  llqnon^ 
see  Intoxicating  Liquois,  |  6. 

I.  POLinOAI.  STATUS  AXD  BBLA- 
TIOKS. 

(  12.  Vessels  afloat  on  the  North  Biver  ate 
subject  to  the  exclusive  Joriadiction  of  the 
«tate  of  New  Tork.— Carlin  t.  New  York  Dodc 

Co.  (Sup.)  261. 

8  12.  Where  the  state  of  New  York  has  Ju- 
risdiction of  the  waters  of  the  North  River  for 
purposes  of  commerce  and  Davigaticm,  it  has 
power  to  create  a  cause  of  action  ia  favor  of 
the  next  of  kin  of  one  negligently  killed  by 


vessels  navigating  in  such  waters. — Carlin  t. 
New  York  Dock  Co.  (Sup.)  ^1. 

IX.  OOVEBantEXT  AMD  OfFlUEBft, 

Boaxd  of  health,  see  Health,  1  8. 

Mandamus  to  state  boards  or  officezit  aee  Slaa- 

damns,  U  74-87. 

m.  PBOPEKTY^OICTRACM,  AHD 
ItlABIUTIES. 

Lands  under  navlgaUe  watexs,  aee  Navigabli 
Wftten,  I  87. 

IV.  nSOAL  MAMAQMBHT,  PUBUO 

DEBT,  AKD  SBOUBinES. 

I  152.  If  the  annual  tax  provided  for  bj 
Laws  1903,  p.  332,  c.  147,  to  par  for  the  Barfe 
Canal  bonds,  levied  as  jirovidcKl  therein,  is  ia 
fact  safBdeu^  Aeld,  tiiat  It  complied  with  Const, 
art.  7, 1  4.— Polo  v.  Stevens  (Sup.)  227. 

t  VS2.  If,  allowing  for  the  progressive  in- 
crease  in  the  total  assessed  valuation  of  pn^ 
erty  of  the  state,  the  annual  tax  reqairea  hj 
Laws  1909.  p.  425.  c.  241,  amending  Laws 
1906,  p.  701,  c.  302,  to  be  levied  to  pay  tbt 
Barge  Canal  bonds,  is  not  demonstrateid  to  be 
insufficient,  it  cannot  be  so  pronounced  by  the 
court  in  determining  whether  it  complies  with 
Const,  art.  7,  {  4.— Polo  v,  Stevens  (Sup.)  227. 

I  152.   Laws  3909,  p.  425.  c.  241.  amending 
Laws  laOQ,  p.  701,  c.  302,  held  to  meet  an  ob- 
jection that  the  amended  act  did  not  provide : 
for  psTnient  of  the  Barge  Canal  bondi  at  ma- 
tarltr^Polo  T.  Btevena  CSup.)  227. 

STATUTE  OF  FRAUDS. 

See  Fraods,  Statute  of. 

STATUTE  OF  LIMITATIONS. 

See  Idmitation  of  Actions. 

STATUTES, 

For  statntes  relating  to  particular  sobjects,  see 

the  various  specific  topics. 
Constitutionally  in  general,  see  Constitntioasl 
'  Law. 

Laws  denying  due  process  of  law,  see  Coniti- 

tational  Law.  ||  &3-S09. 
lAva  denying  equal  ^ptectim  of  law,  see  Om* 

8t]tnti(HiaI  Law,  S  229.  , 
Statute  of  frauds,  see  Frauds,  Statute  ot.  ' 
Statute  ot  limitations,  see  Limitation  of  ActJooa 
Validity  of  retrospective  and  ex  post  facto  laws, 

■ee  Cxmatltntional  L«r,  f  198.  i 

V.  BEPBAI;.  BUSPEITUOH,  BZPIRA-  ' 

Tioir,  AHD  REVITAZ.. 

Repeal  of  *tat«te§  relating  to  portteator  nib-  I 

Boards  of  health,  see  Health,  |  8.  | 
Conatmction  of  bridges,  see  Bridses,  §  5. 
Construction  of  street  railroads,  see  Street  Baii- 
roads,  1  4. 

Municipal  assessments,  sec  Hnnidpal  Corpora- 
tions. I  408. 
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I  163.  A  later  spedil  statote  held  a  sub- 
Utute  for  and  a  repeal  pro  tanto  of  an  earlier 
eneral  act— Sehl^elln  r.  McClellan  (Sup.) 

VI.  OOHflTBUOnOK 'AND  OPEBA- 
TIOK. 

(D)  RatvoMtlTe  Opcrmtlom. 

oDBtitntionalltr  of  cnxfttiTe  acta,  see  Constitu- 
tional Law,  1 188. 
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Constitutionality  of  retroactive  and  ex  poet  fae- 
to  laws,  see  Conetitational  Law,  |  193. 

S  208.  Where  the  Legislature  cures  detects 
In  a  prior  act,  it  becomes  valid  prospectivelj. 
— Folo  T.  Stevens  (Sup.)  227. 

Vn.  PLEADINO  AND  EVIDENOE. 

Judicial  notice,  see  Evidence,  {  35. 
Presnmptions  as  to  laws  of  other  states,  see 
Evidence,  |  80. 


STATUTES  CONSTRUED. 


MEW  YORK. 

CONStlTUnON. 

rt.  1,  f  6  1044 

rt.  6,  I  14   618 

.rt.  7,  If  4,  8,  10.   227 

CODE  OF  CIVIL  PROCE- 
DURE. 

340.  481,  618 

348   431 

449   628 

452    437 

481   128 

484   583 

I  488,  498.   437 

4!M>.  323,  437 

i  501,  504.   431 

r>18.   128 

r,21   415 

5.34   397 

5:i5   384 

544  1015 

545  181,  543 

547  333,  771.  960,  971 

549.    Amended  by  Laws 

188rt,  ch.  672.   Ml 

S  (;20,  623,  825   397 

713   461 

723    336 

796   980 

827    913 

m\   982 

SRT,   266 

1011   960 

1176   237 

l.mS   980 

l.-iie   771 

1335   425 

1346   771 

I  1067,  1008   342 

1843. s   S83 

:  1902   1 

I  1948,  1955   41 

i  2232,  sabd.  4   811 

i  22rS.   993 

i  2K>7  '.   737 

r  2454   60 

»  2591.  2643,  2060   569 

r2713,  Bubd.  8   714 

1  2728   308 

I  2742   34 

\i  2749,  2750.  1110 

i  2951   860 

I  3160   913 


5 3268   121 
3271   882 
!  3335-^7  1044 
3402,  snbd.  3  415 
3403    415 

CODE  OF  CRIMINAL  PRO- 
CEDURE. 

I  177  114,  850 

I  527  1096 

I  764   859 

PENAL  CODE. 

118  1006 

i  168-170   546 

I  242,  244   498 

\  284,  285   491 

351   875 

52&  aabd.  2  511 

577c   712 

7ia  Bubd.  3  498 

CUMMINOS  ft  GILBERTS 
GENERAL  LAWS. 

Pages  2665,  3274,  ||  2,  S2  663 
Page  3284,  S  74   437 

CONSOLIDATED  LAWS. 

Oh.  1,  «  30,  32,  35   618 

Ch.  2,  i  74.   60O 

Ch.  2,  I  152   82 

Ch.  17,  f  92   680 

Ch.  17,  H  355,  366,  369, 

 206 

ii  340-346.   443 

342   41 

95   763 

15   837 

SI   550 

20,  Bubd.  2.....  649 

88,  subd.  3  1006 

 1059 

Oh.  31,  I  18  122,  1074 

Ch.  31,  I  190  1053 

Ch.  33,  i  12.  841 

Ch.  84  1070 

Ch.  34,  i  33.  subd.  2  1070 

36,  Bubd.  3  537 

23   787 

185   67 

t  .580-582   546 

i  214.3,  2144   58 

2175,  2176  491 


370 
Ch.  20, 
Ch.  20, 
Ch.  22, 
Ch.  23. 
Ch.  24, 
Ch.  28, 
Ch.  30, 
Ch.  31. 


Ch.  34, 
Ch.  38, 
Ch.  38, 
Ch.  40, 
Ch.  40, 
Ch.  40, 


Ch.  40,  §  2240. 
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Ch.  45,  1  230   753 

Ch.  60,  I  204  714,  811 

Ch.  50,  if  370-435   677 

Ch.  59,  11  28,  29,  32   976 

Ch.  64,  fi  12,  41,  51,  56..  476 

Ch.  64,  I  128.   635 

Ch.  64,  »  300;  301,  303..  476 
Ch.  64,  I  880!7..,..  685 

Cirt  CHARTERS. 

Buffalo,  §  404.  Laws  1891, 

ch.  106  1081 

Buffalo,  %  405.  Laws  1891, 

ch.  Amended  by 

Laws  1900.  ch.  571  1081 

Greater  New  York,  I  74. 

Laws    1901,    ch.  466. 

Amended  by  Laws  1906, 

ch.  630   215 

Greater  New  Totk,  {  355. 

Laws  1901,  ch.  466   18ff 

Greater  New  York,  S  473. 

Laws  1001,  ch.  466   381 

Greater  New  York,  i  475. 

Laws    1901,    ch.  466. 

Amended  by  Laws  1908, 

ch.382,}l  881 

Greater  New  York,  5  69a 

Laws  1901,  ch.  466   921 

Greater  New  York,  §  988. 

LawB    1901,    ch.  466. 

Amended  by  Laws  1906, 

ch.  658,  S  14.  .  900 

Greater  New  York,  {  1091. 

Laws    1807,    ch.  378. 

Amended  by  Lawn  1899, 

eh.  417 ;  Laws  1900,  ch. 

751,  I  4  284 

Greater  New  York,  |  1844. 

Laws  1901,  cfa.  466   302 

Greater  New  York,  I  1548. 

Lawfl  1901,  ch.  466   428 

Schenectady,  i  245.  Laws 

1903.  ch.  371   621 

LAWS. 

1848.  ch.  37.  {  18.  776 

1852,  cb.  285    930 

1862,  ch.  187  1069 

1806,  ch.  651   778 

1868,  ch.  150   090 

187.^,  eh.  482,  «  1,  subd.  4  696 

1879,  ch.  310   221 

1882,  ch.  410,  S  14.58  921 

1880,  oh.  672   511 
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1890,  ch.  563, 1 15.  Amend- 
ed b7  Laws  1901,  ch.  00; 
cb.  538;  Laws  1904,  ch. 
490   174 

1890,  ch.  565,  fi  92.  Amend- 
ed b?  Laws  1898,  ch.  434  215 

1890.  cb.  568,  g  10.  Amend- 
ed by  Laws  1895,  ch.  606  696 

1890,  ch.  e6&  I  130. 
Amended  by  Laws  1896, 
ch.  416   696 

1890,  ch.  668,  H  134r-136  696 

1891.  ch.  106.  {  404.  1061 

1891,  ch.  106,  I  405. 
Amended  by  Laws  1900, 

ch.  571  1081 

1892.  ch.  686,  «  68.   696 

1892,  ch.  690,  11  28;  80. .  161 

1893,  ch.  434   215 

1893,  ch.  661   660 

1894,  ch.  147   930 

ISftTi,  ch.  416  606 

1895,  ch.  606   696 

1896,  ch.  112  (fi  Sic  added 
bv  Lawb  1908,  ch.  350,  { 

iM   588,  1044 

1^  ch.  272,  fi  21   196 

1896,  ch.  647, 1 85.  Amend- 
ed by  Laws  1897,  ch.  136. 

I  1.  :   440 

1896,  ch.  908. 1  2,  mMa.  3, 
4.    Amended   by  Laws 

1908,  ch.  295.   200 

1896,  ch.  908  f{  42  added 
by  laws  1^,  ch.  712,  | 
2 :  amended  by  Laws 
1904.  ch.  382,  I  1)  200 


1886,    ch.    906.    {  182. 

Amended  by  Laws  1901. 

ch.  568.12;  Laws  1906, 

ch.  474,  I  2   131 

1897.  ch.  136,  I  1   440 

1897,    ch.   878!    |  1091. 

Amended  by  Laws  1899. 

ch.  417:  Laws  1900.  ch. 

761,  fi  4  „...  284 

1897,    ch.    414,    I  113. 

Amended  bj  Laws  1898. 

ch.  539   221 

1897.  ch.  414,  I  168.   221 

1897,  ch.  418,  fi  12.  Amend- 
ed by  Lews  1902.  ch.  37. 

5  2.   153 

1886.  ch.  630    221 

1899,  ch.  417  284 

1899.  ch.  690.  8  3   41 

1899,  ch.  712,  I  2.  200 

1900,  ch,  671  1081 

1900,  ch.  667    753 

1900,  ch.  751,  fi  4.  284 

1901,  ch.  96   174 

1901,  ch.  334,  fi  122   802 

1901,  ch.  466,  S  74.  Amend- 
ed by  Laws  1905,  ch.  030  215 

1901,  du  406,  fi  355   186 

1901,  ch.  466,  fi  47a  381 

1901,    ch.    466,    fi  475. 

Amended  by  Lawa  1908, 

ch.  382,  fi  1  381 

1001.  ch.  466,  fi  69a  921 

1901.    ch.    466.    fi  988. 

Amended  by  Laws  1906. 

eh.  658,  fi  14  930 

1901,  ch.  466,  1  1344   302 

1901.  ch.  466.  I  1643   428 


1901.  ch.  6SS  171 

1901.  di,  558.  fi  2.  )S1 

1902,  ch.  37.  I  2.  15S 

1902,  ch.  580  m 

1902,  ch.  680,  fi  56,  stibd. 

3.    Amended  by  Lawa 

1903,  ch.  156.  fi  1  746 

1902,  ch.  580,  {  149.   75 

1902.  di.  580,  fi  253  ".It 

1902,  ch.  680,  fi  256.  

1902,  ch.  580,  I  319.  

1902,  ch.  680,  1  345.  rabd. 

3  t;* 

1903,  «h.  132,  I  2.  {«• 

1903,  ch.  147.  Amended  by 

Laws  190a  ch.  302   2^ 

190S,  ch.  156,  f  1  7>? 

1903,  371,  fi  245u  tSl 

1908,  ch.  455  ^ 

1904,  ch.  882.  fi  1  2fti 

1904,  <4.  490  IT* 

1905,  ch.  630   2l3 

1906,  ch.  302.  Amended  by  _ 
Laws  1909,  ch.  241  227 

1906,  <*.  4^  

1906.  ch.  474,  i  2.  

ISOS,  ch.  527  lOR 

1006,  ch.  668,  {  14.  930 

1907.  ch.  185  Si; 

1907,  ch,  429.  I  3i  1«* 

1907,  eh.  756  

1908,  ch.  295   2f>' 

190S,  ch.  .^50,  I  la  

1908,  ch.  aw,  {  81c.  IW* 

1908,  ch.  882,  fi  1.  ^1 

1909,  ch.  241  

1900.  ch.  606  '^^ 


STAY. 

Of  expoiition.  see  Bzeoatlon,  fi  168. 
Of  proceedings  in  action.  In  genera],  see  Ac- 
tion, (  69. 

STIFLING. 

Oompedtion,  see  Monopolies. 

STIPULATIONS, 

Oral  stipulation  withdrawlnfj  exceptions  to  aure- 
tica  on  appeal  bond,  see  Appeal,  §  381. 

fi  6.  Under  rule  11,  a  part^  held  not  entitled 
to  enforce  a  verbal  stipniation. — Friedlaad  v. 
Commonwealth  Fire  Ina.  Go.  of  Ottnmwa.  Io- 
wa (8up.>  126. 

I  6.  Notwithstanding  Supreme  Court  General 
Rales.  Rule  11.  the  court  will  not  permit  a 
party  to  be  misled  or  defrauded  because  he  has 
acted  upon  an  oral  stipulation  made  by  the 
other  pairty.— Zwecker  v.  Lerine  (Sap.)  425. 

STOCK. 

Of  corporation  or  association,  see  CoilMrations, 
I  80. 


STOCKHOLDERS. 

Of  oorporationa  in  general,  aea  CozpotatioBt  |i 


STORAGE. 

See  Warehousemen. 

STREET  RAILROADS. 

C^^a^e^of  pusengeii^  we  Oaziien.  B 

Z.  ESTABLISHMEHT,  COITSTBITC- 
TIOK.  AND  MAINTENAMCE. 

14.  Railroad  Law  (Iaws  1890.  p.  llO:*-  , 
666)  fi  92,  BJB  amended  by  Laws  1^  ^  9n 
c.  434,  held  pro  tante  repealed  by  Greater  N* 
York  Charter  (Laws  1901,  p.  38,  c.  466t  I  7 
as  amended  by  Laws  1905.  p.  1548,  c.  630; 
taining  provtsions  on  the  same  aabjetk.— Scbi" 
felin  V.  McClellan  (SnpO  315. 

I  24.  The  board  of  estimate  and  appo^i^ 
ment  of  New  Tork  City  assuming  to  prowi  i 
the  same  time  under  Greater  New  Yoit  CI  > 
ter  (Laws  1901.  p.  38,  c.  466)  fi  74,  as  am 
ed  by  Laws  1905.  p.  1648.  c  6W.  and  Rfl>: 
Law  (Laws  1890,  p.  1109,  c.  663)  S  Si  ^ 
amended  by  Lawa  1893,  p.  910;  c  484.  krU^* 
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ited  of  Jurisdiction  to  consider  the  applica- 
tor consent  to  construct  and  operate  a  sur- 
street  railroad  at  the  time  and  place  fixed 

a  public  hearing  under  the  railroad  law.— 

effelin  T.  McClellan  (Sup.)  216. 

27.  The  right  to  nse  part  the  atreet  over- 
.by  street  zmllway  tracts  Is  common  to  the 
lie  and  the  railroad  company. — Swift  &  Co. 
few  Tork  ft  Q.  a  B7.  Co.  (Sop.)  203. 

KEGUIATZOK   AND  OPERATION. 

aries  to  passengers,  see  Oarrlers,  287-318. 

95.  Ihity  of  the  motorman,  on  approaching 
rowd  of  boys  plaTlng  near  the  track,  stated. 
IcFarland     Elmlia  Water,  Ugbt  &  R.  Co. 

ip.)  202. 

98.  Since,  in  a  dty  like  Greater  New  York, 
:  hisheert  speed  is  required  of  street  cars  con- 
tent with  the  safety  of  passengers  and  pedes- 
aas,  the  latter  must  use  care  for  their  safety 
>I>ortionate  to  the  danger  incident  to  aucb 
Itimate  operation  of  the  street  cars.— Wecker 
Brooklyn,  Q.  G.  ft  S.  B.  Co.  (Sup.)  1020. 

\  GH.  The  rule  permitting  a  finding  of  due 
re  by  one  injdred  Xij  a  street  car  in  certain 
!>e»  ui>on  a  slight  evidence,  as  where  the  in- 
red  person  dies  and  is  unable  to  testify,  does 
't  relax  the  degree  of  care  required  by  him 
tfre  such  Hiecial  clrcnmstances  do  not  exist. 
^VGcker  t.  Brooklyn,  Q.  C.  ft  8.  B.  Co.  (Sup.) 
CiO. 

I  98.  Where  a  pedestrian's  vision  of  street 
rs  is  impaired  by  darkness,  etc.,  he,  as  well 
I  tlie  motorman,  must  exercise  increased  vigil- 
Dce  in  looking  out  for  a  street  car  in  crossing 
le  track,  and  may  even  be  required  to  make 
'peated  efforts  to  determine  whether  the  car 
near  before  crossing. — Wecker  v.  Brooklyn, 
.  C.  ft  S.  R.  Co.  (Sup.)  1020. 

i  98.  Plaintiff  fcetd  negligent  in  attempting 
>  cross  a  street  car  track  after  looking  at  the 

pproBching  car  once,  witfaoat  attempting  to 
t>tain  furttier  information  upon  which  to  base 
is  jiid^meut  that  he  could  cross  safely. — Week- 
r  V.  Brooklyn,  Q.  C.  &  8.  R.  Co.  (Sup.)  1020. 

§  103.  A  street  railway  c<Hnpany  may  not, 
rith  knowledge,  negligently  run  down  a  ralua- 
le  animal  or  man  on  the  track,  however  negli- 
ently  or  nnlawfully  they  may  be  there. — Swift 
E  Co.  T.  New  York  ft  Q.  a  Ry.  Co.  (Sup.)  203. 

S  103.  Failure  of  the  driver  of  a  wagon  on 
he  track  of  a  street  car  company  to  Iook  back 
ufficiently  often  did  not  excuse  the  motorman 
•f  a  following  car  for  striking  the  wagon,  in  the 
ace  of  a  lantern  hung  from  the  rear  axle.— 
twift  ft  Oo.  T.  New  York  ft  Q.  0.  Hy.  Co.  (Sup.) 

S  112.  In  an  action  for  injuries  resulting 
Tom  a  collision  between  a  street  car  and  plaln- 
ilf  s  wagon,  facts  held  to  Justify  a  presumption 
hnt  the  motorman  ran  into  the  wagon,  uotwith' 
itnndinf;  be  was  warned  of  Its  presence  in  time 
0  avoid  striking  it— Swift  &  Co.  v.  New  York 
it  Q.  C.  Ry.  Co.  (Sup.)  203. 

I  114  In  an  actkm  for  injuries  to  a  boy 
(truck  by  a  street  ear.  eridaice  keld  insufficient 


to  show  that  he  exerdsed  the  denee  of  care  that 
might  be  reasonably  expected  <h  him. — Selsler  v. 

Joline  (Sup.)  54. 

I  114.  In  an  action  by  one  who  after  passing 
behind  a  standing  street  car  was  struck  by  a 
car  on  the  other  track,  evidence  heH  not  to 
sustain  a  finding  that  plalntlEE  was  free  from 
contributory  negfigeQce.— Maynard  v.  Rochester 
By.  Co.  (Sup.)  917. 

I  117.  Whether  a  collision  between  defend- 
ant's street  car  and  plaintiff's  wagon  was  prox- 
imately caused  by  the  negligence  of  the  motor- 
man  in  colliding  with  the  wbgoo,  In  the  face  of 
a  lighted  lantern  hung  from  the  rear  axle,  held 
for  the  jury.— Swift  ft  Ca  v.  New  York  ft  Q.  C. 
Ry.  Co.  (Sup.)  203, 

I  117.  A  boy  81^  years  of  age,  playing  tag 
near  a  street  railroad  trad[,  la  not,  as  a  mat- 
ter of  law,  guilty  of  contributory  ueRligence  In 
felting  to  avoid  an  approaching  car. — McFarland 
V.  Elmira  Water,  light  ft  R.  Go.  (Sap.)  292. 

I  117.  In  an  action  against  a  street  railroad 
for  the  death  of  a  child,  who  was  run  over 
while  croeting  the  track,  the  question  of  defend- 
ant's ne^igence  held  one  for  the  jury.— McFar^ 
land  T.  Elmira  Water,  Ught  ft  B.  Co.  (Sup.) 
292. 

STREETS. 

Improvement  o(  see  Municipal  Corporations,  f| 

350-^12. 

Injuries  from  defects  or  obstniotions,  see  Mn- 

niclpal  Corporations,  H  788-821. 
Injunes  to  persons  on  street  by  collision  with 

street  cars,  see  Street  Railroads,  fS  )>.~»-lt7. 
Rights  in  and  use  of  by  gas  companies,  see  Gas, 

j7. 

Rights  in  and  use  of  by  street  railroads,  see 

Str«et  Railroads,  %%  24,  27. 
Use  and  reguladon  in  general,  lee  Municipal 

Corporations,  fiS  603-706. 

STRIKING  OUT. 

Pleading  or  defense  or  part  thereof,  see  Plead- 
ing, S|  364,  366. 

SUBCONTRACTORS. 

Right  to  nwdiai^a  Uai,  M«  Medanics'  Uens, 
$113. 

SUBMERGED  LANDS. 

See  Navigable  Waters,  |  37. 

SUBMISSION  OF  CONTROVERSY. 

Umitatl<m  of  prosecution,  see  Criminal  Law,  % 

loo, 

SUBSCRIPTIONS. 

To  corporate  stodr  In  general,  see  Corporations, 
%  80. 

SUBSTITUTED  SERVICE. 

See  Process,  |  73. 
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SUBSTITUTES. 

For  articles  of  food,  see  Food. 

SUBSTITUTION. 

Of  claimantB  to  property  or  rigbti,  see  Inter- 
pleader. 

SUCCESSION. 

See  Descent  and  Distiibution. 
Taxes,  aee  Taxation.  |  870. 

SUFFRAGE. 

In  goMni,  lee  EHectionB. 

SUIT. 

See  Action;  Egntty. 

SUMMARY  PROCEEDINGS. 

By  landlord  to  recover  demised  premises,  see 

lAndloid  and  Tenant.  H  206,  314. 
Criminal  prosecutiona,  see  Crindnal  Law,  i  250. 


See  ProeeML 


SUMMONS. 

SUNDAY. 


f  17.  Evidence  held  insufficient  to  show 
whether  a  contract  ot  employment  contemplated 
that  the  servant  should  work  seven  days,  and 
was  therefore  illecal,  under  Penal  Law  (ConsoL 
Laws,  c.  40)  U  2143,  2144.— Scholman  T.  Rosen- 
stein  (Snp.)  58. 

SUPERVISORY  CONTROL. 

Writs  of,  see  Mandamus. 

SUPPLEMENTAL  PLEADING. 

See  Pleading.  $  280. 

SUPPLEMENTARY  PROCEEDINGS. 

See  Execution,  {  880. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURGEONS. 

See  Phyiicians  and  Surgeons. 

SURRENDER. 

Of  lease  or  leased  .premises,  see  landlord  and 
Tenant,  U  100,  l7l,  178. 

SURVIVAL 

Of  oanse  of  action,  see  Abatemrat  and  Revival, 
S  G4. 


SURVIVING  PARTNERS. 

See  Partnership.  §S  246,  258. 

SURVIVORSHIP. 

Allowances  to  surviving  wife,  husband,  or  chil- 
dren from  estate  of  decedent,  see  SUecntws 
and  Administrators,  H  177,  178. 

SUSPENSION. 

Of  absolute  power  of  alienation,  see  Perpetui- 
ties. S  6. 

Of  attorneys,  see  Attorney  and  Client,  H  42-60. 

SUSTENANCE. 

Allowance  to  surviving  widow,  see  ESxecnton 
and  Administrators,  f|  177,  178. 

SYNDICATE  AGREEMENTS. 

See  Joint  Adventures. 

TAXATION. 

See  Licenses,  iS  0,  11. 

For  municipal   improvements,  see  SfnnldiHl 

Corporations,  «  «)8-^12. 
Licenses  for  sale  of  intoxicating  liquors,  tee 

Intoxicating  Ijquors,  if  15,  106. 
Payment  of  taxes  to  sustain  adverse  poesessii  n. 

see  Adverse  Possession,  {  88. 
Provisioas  for  payment  of  cmnal  iKHids.  stc 

States,  I  152. 

n.  CONSTITtmONAI.  REQUIBE. 
VENTS  AND  RESTRICTIONS. 

Denial  of  equal  protection  of  laws,  see  Constirn- 

tional  Law,  S 
Deprivation  of  property  without  due  process  tt 

law,  see  Oonstitutittnal  Law,  i  283. 

m.  I.TABTT.TTY  OF  PBBSOHS  AND 
roOPEBTT. 

(B)  CorporatlOB*  mmA  Corporate  Stock 
Property. 

{  117.  The  capital  of  the  corporation  htU 
not  to  have  been  "employed,"  wiuiin  Tax  La« 
(Laws  1S9&  p.  856.  c.  0U8)  |  182.  as  ^mmM 
by  Laws  1901,  p.  1865,  c.  5oS,  1  2,  and  I^n 
1906.  p.  1196,  c.  474,  i  2,  so  as  to  authorise  ±' 
imposition  of  the  franchise  tax.— People  t.  Gact 
(Snp.)  ISl. 

<D)  Exemption*. 

8  245.  Statutes  relating  to  exemptimi  fne 
taxation  of  cemeterj  associations  are  goveraei 
by  no  peculiar  rule  and  are  subject  to  no  straia- 
ed  construction.— Gouvemeur  \illace  v.  Gonw 
neur  Cemetery  Ass'n  (Sup.)  221. 

TV.  PLACE  OF  TAXATION. 

I  284.  Under  Tax  Law  (Laws  1806.  p.  Ti''- 
c  008)  S  2.  subds.  3.  4,  as  amended  by  La*- 
1008.  p.  780.  e.  295,  and  section  4S.  addrd  ' 
Laws  1886,  p.  790.  c.  006.  by  Laws  18»*.  j 


Topics,  dlTtalons,  ft  section  (S)  NUMBERS  In  this  Index,  A  Dec.  A  Anuv.  DfgSL  ft  Reporter  Indexea  asm 


Digitized  by 


Google 


INDBX-DIOBST. 


1263 


580,  c  Tl^i  2,  and  amended  by  Laws  1904, 
.  fftS,  c  382,  I  1,  assessors  of  seTeral  vQlages 
vtd  not  to  have  antboritr  to  apportion  between 
lem  tbe  kfoss  valuation  of  special  franchises  of 
railroad  as  fixed  hj  the  state  board  of  tax  com- 
tissioners,  where  the  franchises  were  situated 
1  diffeient  TiUsxes. — People  t.  Gonrley  (SnpJ 
DO. 

ISVT  AXD  AflBBSnCBllT. 

(D)  Mode  of  AM««ament  ot  Corporato 
Stoelc,  Pvopertr,  or  Reoelpts. 

i  376.  In  determininff  the  valae  of  tangible 
>rporate  property  bj  tbe  net  earnings  nile. 
here  the  property  Is  practically  indestructible 
r  use  or  IB  nearly  new,  the  cost  of  reprodac- 
OD  indicates  itR  value.— People  t.  State  Board 
'  Tar  Com'rs  (Sup.)  52a 

i  376.  Manner  of  determining  the  net  eam- 
ifni  of  a  railroad  company  stated.— People  v. 
late  Board  of  Tax  Com'rs  (Sup.)  528. 

I)  Revlowr  CorreotloB,  or  SettlMC  Aside 
of  AMBcssnieMt. 

i  493.  In  proceedings  to  establish  the  net 
imings  of  a  railroad  company,  a~  consideration 
'  certain  properties  held  to  support  a  finding 
lat  it  was  used  by  tbe  relator  in  the  operation 
its  railway.— People  t.  State  Board  of  Tax 
[Hu'rs  (Sap.)  528. 

II.  PATMEHT  Aim  REFinnillfO  OK 
REOOVERT  OF  TAX  PATD. 

lyment  to  sustain  adverse  possession,  see  Ad- 
rerae  Possession,  |  88. 

Xt,  TAX  TITLES. 

tmmenesment  of  adverse  possession  by  tax 

essee,  see  Adverse  Possession,  {  42. 

itoppel  of  reversioner  to  clialienge  validity  of 

:ax  lease,  see  Estoppel,  8  (tS. 

IX  sale  or  deed  as  color  of  title,  see  Adverse 

Possesion,  f  79. 

CHL  ISOACT,  IHHEKZTAlfCE,  and 
TBAN8FER  TAXES. 

}  870.  Where  tbe  owner  of  several  farms 
ecuted  deeds  of  them  to  bis  son,  but  did  not 
liver  them  during  his  life,  and  exercised  Mits 
ownership  over  the  farms  until  his  death,  they 
»rv  subject  to  the  transfer  tax. — In  te  Jones' 
itate  (Bur.)  862. 

TAXATION  OF  COSTS. 

t  Cosft,  1 199. 

TEACHERS. 

*  Schools  and  School  Districts,  I  144. 
:erest  on  salary  withheld,  see  Interest,  |  44. 

PELEGRAPHS  AND  TELEPHONES. 

|«phone  companies  as  employers,  see  Master 
LDd  Servant.  1 124. 


TEMPORARY  INJUNCTION. 

See  Injunction,  IS  137-163. 

TENANCY. 

For  years,  see  Landl<wd  and  Tenant,  H  88-112. 

TENANCY  IN  COMMON. 

Partition  of  property  held  in  common,  see  Par- 
tition. 

H.  MUTUAL  BIQHTS,  PUTISl,  AHP 
T.IftBTT.rriES  OF  OO-TEHAIITS. 

Stay  of  execution,  see  Execntion,  {  158. 

{  28.  Tenants  in  common  held  to  have  a  lien 
on  the  Interest  in  the  land  of  a  co-tenant  where 
be  collects  all  tiie  reuL— Pitman  v.  Smith  (Sup.) 
183. 

TENDER. 

Of  ^^^^^      iiMTtgage  debt,  see  Mortgages, 

TENEMENT  HOUSES. 

Conedlation  ot  records  of  tenement  house  de* 
partment,  see  Becords,  1 11. 

TENURE. 

Of  oflBce,  •ee  Officers,  f  52. 

TERM. 

Of  lease,  see  Landlord  and  Tenant,  88  83-112. 

TERMINATION. 

Of  easement,  see  Easements,  S  30. 
Of  employment,  see  Master  and  Servant,  {  43. 
Of  tenancy,  see  Landlord  and  Tenant,  H  109, 
112. 

Ot  trust,  see  Wills,  i  687. 

TERMS. 

Conditions  imposed  on  granting  or  refusing  con- 
tinuance, see  Continuance,  %  tit. 


TESTAMENT. 


See  Wills. 


TESTIMONY. 

See  Evidence;  Witnesses. 

THEATERS  AND  SHOWS. 

Liability  of  lessee  of  theater  tor  injuries  to 

member  of  theatrical  company,  see  Landlord 

and  Tenant,  S  167. 
Lioenses  to  ticket  specnlfltors,  see  Licenses.  S  A. 
Mandamus  to  compel  issuance  of  license,  see 

Mandamus,  S  87. 
Offering  theater  tickets  for  sale  as  hawking  or 

peddling,  see  Hawkers  and  Peddlers,  {  4. 
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TICKET  SPECULATORS. 

Licesse,  see  UcenMB,  i  9. 
Offering  theater  tickets  for  lale  as  hawking  or 
peddlinK,  see  Hawkers  and  Peddlers,  }  4. 

TIDE  LANDS. 

See  Navigable  Waters,  |  87. 

TIME. 

Agreements  not  to  be  performed  within  one 
year,  see  Frauds,  Statute  of,  S  44. 

Computation  of  period  of  limitatioD,  see  Limita- 
tion of  Actions,  8  60. 

For  partioular  aot9  in  or  incidental  to  judioiol 
proceedings. 

Applicfttion  tor  sale  of  propertr  of  decedmt,  see 
Bxecutora  and  Administrators,  |  834. 

For  parttoiUw  act$  not  fttdMoL 
Filing  notice  of  claim  for  lien  against  city,  see 

Municipal  Corporations,  {  373. 
Lien  on  public  improvementa,  see  Mnniclpal 

Corporations,  i  373. 
Payment  of  interest,  see  Interest,  |  44. 
Sorrender  of  leased  premises  on  eottstractlTe 

eviction,  see  Landlord  and  Taiant,  1 178. 

TITLE. 

See  Property. 

Color  of  title,  see  Adverse  Possession,  H  12, 

79,  100. 

Of  vendor,  sufficiency  to  support  contract  of 
sale,  see  Vendor  and  Purchaser,  |  120. 

Plea  of  title  In  Justice  court,  see  Justices  of  the 
Peace,  S  92. 

PnrticuUtr  matters  affoetimg  (itlc 
See  Adverse  Possessiou;  Deeds;  Descent  and 

Distribution;  Mortgages. 
Registration  of  land  titles,  see  Records,  S  9. 
Sate  of  personal  proper^  in  general,  see  sales. 
Sale  of  real  property  in  general,  see  Vendor 

and  Purchaser. 

Particular  tpectet  of  property  or  rights. 

Bank  deposits,  8e&  Banks  and  Banking,  {  190. 
Fee  of  street,  see  Municipal  Corporations,  1 668. 
Public  office,  see  Officers,  {  80. 

TOOLS. 

Liability  of  master  for  Injuries  to  servant  from 
defects  in  or  failure  to  furnish  to<ds,  see  Mas- 
ter and  Servant,  $§  101-126,  233,  235. 

TORTS. 

Action  for  distinguished  from  action  on  con- 
tract, see  Action,  f  28. 

Indemnity  among  Joint  tort-feasors,  see  Indem- 
nity, S  13. 

Release  of  one  of  several  joint  tort-feasora  as 

relPBse  of  all,  see  Release,  §  29. 
Riftht  of  principal  to  indemnity  for  liability 
for  torts  of  agent.  Bee  Indemnity,  §  13. 


Liabilitiet  of  particular  cUuseM  of  pcrtOM. 
See  Brokers,  {  38;  Carriers,  H  155-166.  287- 

318,  408;  Landlord  and  Tenant,  H  167,  It?-: 

Mnniclpal  CorporatlonB,  H  747-@l:  Stio. 

Bailroads,  H  95-117. 
Agents,  see  Principal  and  Agent,  S|  154,  15S. 
Chauffeurs,  see  Municipal  Cor^rations,  I  TlC 
Blectric  light  or  power  ccxnpaniea,  see  Blectri'.-- 

ity.  I  19. 

Shnployers,  for  Injuries  to  employte,  see  Maste 
and  Servant,  K  101-289. 

Employ^,  for  injuries  to  third  persoiu,  tee  Mat- 
ter and  Servant,  SS  315-332. 

Fellow  servants,  see  Master  and  Servant,  H 
168-201. 

Liabilitiet  reapectinff  particular  tj>eciea  of  prop- 

ertjf  or  tn$trumentalitie». 
See  Electricity,  |  19 :  Explosives,  |  12;  Stre«i 

Railroads,  «  95-117. 
Automobiles,  see  Municipal  CorporatitHia,  1 7^. 
Bridges,  see  Bridges,  (  48. 
Demised  premises*  see  Lanfflord  and  Tenant.  H 

167,  168. 

Streets  and  highways,  see  Municipal  Orapon- 

tlons,  SS  788-821. 
Tools,  machinery,  appHaneea,  and  places  fat 

work,  see  Master  and  Servant,  |f  l<n.-l£ii. 
Vessels,  see  Towage,  S  15- 

Particular  torts. 
See  Conspiracy,  !S  1.  18;  False  ImprisonmefiL 
£.15;  Forcible  Entry  and  Detainer,  SS 
Fraud;  libel  and  Zander;  Malicious  Prose- 
cntion. 

Causing  death,  see  Death.  H  17,  76. 

Injuries  by  servants,  see  Master  and  Servant,  H 

815-332. 

Injuries  from  blasting,  see  Explosives.  |  12. 
Injuries  trim  defects  or  obstructions  in  strceri;. 

see  MunidiMU  Corporations,  SS  78&-821. 
Injuries  from  negligence,  see  Negligence. 
Injuries  from  negligent  or  wrongful   use  ft 

street,  see  Muolcipal  Gorporations,  SS  '^'^ 

706. 

Injuries  from  operation  of  stzeat  railroads,  tet 

Street  Railroads,  SS  95-117. 
Injuries  Incident  to  production  or  nae  of  ri«f- 

tricity,  see  £!lectrlcity,  S  19. 
Injuries  to  passengers,  see  Carriers,  St  287-31:*. 
Injuries  to  servants,  see  Master  aiu  SerrsDi. 

Is  101-289. 

Loss  of  or  injuiy  to  goods  by  carrier,  sec  Cl^ 

riers,  SS155-m 
Loss  of  or  injury  to  passenger's  baggage,  m( 

Carriers,  S  408. 
Loss  of  or  injury  to  tow.  see  Towage,  ft  15. 
Maritime  torto,  see  Collision;  Towage,  f  15. 
Wrongful  conversion,  see  Trover  and  CooT«r 

sion. 

Rcnedies  for  torts. 
See  Damages;  Trover  and  Conversion.  fS 

Witiver  of  twt  and  action  mi  contract,  see  A- 
tton,  S  28. 

TOWAGE. 

J 16.   In  an  action  for  injnriec  to  a  canal  U^' 
ng  towed  by  defendants'  tug,  evidence  kr- 
insufficient  to  support  the  verdict  as  to  daBoar^ 

— McCahill  v.  Rugge  (Sup.)  90; 


Topics,  divisions,  ft  lecUon  (i)  NUMBERS  In  this  Index,  *  Dee.  ft  Am«r.  Digs,  ft  R^ortsr  IndszM  agtm 


Digitized  by 


Google 


INDEX-DIGEST. 


1256 


TOWNS. 

See  Manidpal  Owpwationt ;  Scliooto  and  School 
Dlstricti,  1 141. 

H.  OOVEBJflCEIlT  AHS  OFFIGESS. 

M.andamas  to  town  boardi  or  offleen,  aee  Man- 
damni,  »  T4-87. 

m.  VBCMPBBTT,  0OHTBA0T8t  AXD 
UABIUnBS. 

Constrnctlon  and  malntwianee  of  bridgca,  aee 
BridgM,  H  8.  10. 

TRADE 

See  Havken  and  Peddlers. 
Combinations  in  rettnUn  of  trade,  ate  Honop> 
oUefl,  H  12-81. 

TRADE-MARKS  AND  TRADE-NAMES. 

As  property  to  be  inclndfld  in  account  of  execu- 
tors, see  £lxecutors  and  Administratora,  |  465. 

IV.  unTBiHoiacEirT  and  ukfaib 

COBCPETITIOir.  ^ 

(B)  Wbat  CoKpetltloa  Umlmwfml. 

f  70.  The  pnbllBhers  of  a  series  of  boc^,  des- 
ignated as  "Dr.  Etiot's  Five-Foot  Shelf  of 
Books,"  held  entitled  to  restrain  the  advertis- 
ing and  selling  of  a  difFerent  set  of  books  under 
the  titles  of  "Dr.  Eliot's  Five-Foot  Shelf  of 
tbe  World's  Beet  Books"  and  "Dr.  Eliot's  Five- 
Foot  Sbelf  of  the  World's  Greatest  Books."— 
Collier  t.  Jonea  (Sup.)  991. 

(O)  Aetlona. 

I  95.  A  corporation  held  not  entitled  to  a  pre- 
liminary injunction  to  restrain  tbe  use  of  a 
trade-name.— John  H.  Woodbatr  Dermatological 
Institute  T.  Woodbury  (Sup.)  638. 

TRAINS. 

See  Caniera. 

TRANSFER  OF  CAUSES. 

Change  of  venae,  see  Vanue,  I  62. 

TRANSFERS. 

Koe  Assignments;  Deeds;  Sales;  Vendor  and 
Purchaser. 

Am  preferences  by  debtor,  see  Bankrnptcy,  H 
165,  166. 

Br  insolvent  debtor,  see  Bankruptcy,  ||  160, 
1G6. 

Of  bills  and  notes,  see  Bills  and  Notes,  $  226. 
Of  personal  proper^  as  security,  see  Chattel 

Mortgages. 
Of  real  property  as  security,  see  Mortgages. 

TRANSFER  TAX. 

See  Taution,  I  879. 


TRANSPORTATION. 

Of  banage  of  passenger,  see  Carriers,  {  408. 

Of  goods,  see  Carriers,  H  76-166. 

Of  passengers,  see  Carriers,  {{  238-^)8. 

TRAVELERS. 

Of  streets  In  general,  see  Municipal  Corpora- 
tions, H  703-106. 

On  streets,  injuries  from  defects  or  obstructions, 
see  Municipal  Corporations,  Si  788-821. 

TRESPASS. 

See  False  Imprisonment 

Bar  of  action  by  fwmer  adjndleation,  see  Jod^ 
ment,  S  588. 

n.  ACTIONS.  ^ 

<B)  Trial,  JadvaseMt*  »bA  Rerlew. 

Bar  of  action  by  former  adjudication,  see  Judg- 
ment, S  589. 

TRESPASS  TO  TRY  TITLE. 

Sea  BUsctment;  Forcible  Entry  and  Detainer. 

TRIAL. 

Practice  In  admiralty,  see  Oollision,  |  149. 
Proceedings  for  removal  of  policemen,  see  Mo- 

nldpal  Corporations,  |  185l 
Witnesses,  see  Witnesses. 

Proeeedingt  incUmU  to  (Hafa. 
See  Continuance;  New  Trial;  Reference. 
Competency  of  and  challenge  to  jurors,  see 

Jury,  Si  97,  186. 
Entry  of  Judgment  after  trial  of  issues,  see 

Judgment,  fl  287-266. 
Place  of  trial,  see  Venua. 

Trial  of  actUma  hy  or  againtt  parUouUr  elMses 
of  peraont. 

See  Broken.  II  88,  88;  Master  and  Servant, 
11  285-289;  %2:  Street  Railroads,  |  117. 

Trial  of  particular  eivU  acHont  or  prooeedinp$. 
See  Forcible  Entry  and  Detainer,  1  32. 
Admiralty  proceedings,  see  Oolllslou,  |  149. 
For  breadi  of  warranty  of  goods  sold,  see 

Ssles,  I  445. 
For  eoUuion  between  ressels,  see  Collision,  | 

149. 

For  compensation  of  broker,  see  BrokerK.  I  88. 
For  Injuries  by  servants,  see  Master  and  Serv- 
ant, I  832. 

For  Injuries  from  defects  or  obstructions  in 

streets,  see  Municipal  Corjraratlons,  |  S2i. 
For  i^nries  from  negllgoice,  see  Negligence, 

I  136. 

For  injuries  to  traveler  on  street,  see  Municipal 

Corporations,  |  706. 
For  miRcondoct  of  brokers,  see  Brokers,  |  38. 
On  bills  or  notes,  see  Bills  and  {  fi37. 

To  foreclose'  mortgages,  see  Mottgag^  f  476. 
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Trial  of  criminal  pnuwutiont. 
SM^G^irmcy,  {  48;  Criminal  Law»  U  258. 

n.  DOOKBTS,  UWn,  AND  OAZXH- 

f  16.  GoaoBel  Is  actaally  engaged  in  trial  in 
th«  Oity  Court  from  the  time  the  justice  order- 
ed his  case  to  proceed,  and  no  other  justice 
could  thereafter  insist  that  be  begin  a  new 
trial  in  a  case  not  theretofore  assigned  for  trial. 
— AnthoDj  T.  United  Machine  &  Bapply  Co. 
(Sap.)  8^ 

m.  OOUBSE  AND  COITDUCT  OF 
TBIAI.  IN  GENERAL. 

Adjournment   of  proceediogs  for  removal  of 

policemen,  see  Municipal  Corporations, 
Presumptions  on  appeal,  see  Appeal,  i  925. 

{  29.  A  remark  bj  the  coort  to  the  jury  up- 
on evidence  excluded  keM  gronnd  for  rereisal.— 
Miller  T.  Perlmutter  (Sup.)  74. 

IT.  BEOEFTION  OF  EVIDENCE. 

Beview  of  mlings  ai  dependent  on  taking  of 
exception  In  lower  court,  see  Api>eal,  {  260. 

(B)  Order  of  Proof,  Rebnttal*  and  He- 
opemlnflT  Caae. 

Evidence  admissible  in  rebuttal  by  reason  of 
admisHiou  of  similar  evidence  of  adverse  par- 
ty, see  Evidence,  8  355. 

(O)  Obleetlons,  HotloMa  to  Strike  Oat,  and 
Bzeeptlone. 

Necessity  of  taking  exception  for  purpose  of  re- 
view, see  Appeal,  S  260. 

S  84.  An  objection  to  parol  evidence,  which 
contradicts  or  adds  to  a  written  contract  com- 
plete on  Its  face  on  the  ground  that  the  same  is 
incompetent,  immaterial,  and  Irrelevant,  is  aaC- 
ficient.— Krettl  Firestone  Tire  &  Rubber 
Co.  (Sup.)  782. 

§  105.  Objection  that  proof  was  not  within 
the  issues  held  waived  by  defendant.— Carey 
Printing  Go.  y.  Toilettes  Faahion  Co.  (Sup.) 
430. 

S  106.  Though  evidence  varying  a  written 
contract  complete  on  Its  face  is  received  with- 
out objection,  the  party  against  whom  it  is  ad- 
mitted may  claim  that  it  shall  not  be  consider^ 
ed  against  liim.— Pirettt  v.  Firestone  Tire  & 
Rubber  Co.  (Sup.)  782. 

S  105.  By  failing  to  object  to  eWdence  of 
conversations  immediately  preceding  the  execu- 
tion of  a  written  contract,  defendants  waived 
their  right  to  object  to  its  consideration.— Karpf 
T.  Borgenicht  (Sa]^)  876. 

V.  ABatmNTa  and  conduct  of 

COUNBEI.. 

Presumptions  on  appeal  from  dismissal  on  open- 
ing statement,  see  Appeal,  |  027. 


VI.  TAKING  CASE  OR  QVESTION 
FBOM  tJJKX, 

In  criminal  piowcntlons,  He  Giiminal  Iaw. 

SI  741,  762. 
Presumptions  on  appeal,  see  Appeal.  |  927. 

(A)  dneatloiui  of  Law  or  of  Faet  In  Oca* 
eral. 

A«  io  particuior  fmcU,  twaes  or  tubjeeU. 
Acceptance  ot  goods  sold,  see  Sales,  i  182. 
Assumption  of  risk  by  servant  Injured,  see  Mas- 

ter  and  Servant,  f  28a 
Contributory  negligence  of  aervant  Injured,  see 

Master  and  Servant,  J  289. 
Delivery  and  acceptance  of  goods  sold,  see  Sales, 

8  182. 

Negligence  in  use  of  street,  see  Municipal  Co^ 
porations,  I  706. 

Negligence  ot  master  causing  inJniT  to  serv- 
ant, see  Master  and  Servant,  |  286. 

Time  to  repurchase  stock  wrongfully  airid  ij 
broker,  see  Brokers,  i  38. 

In  pariiouUtr  ohQ  tutUmt  or  protseedinga. 
For  breach  of  warranty  of  goods  sold,  see 

Sales,  S  445. 
For  compensation  of  broker,  see  Brokers,  %  ^ 
For  injuries  by  servants,  see  Master  and  if«rr' 

antTl  332. 

For  injuries  caused  by  electricity,  see  Electric- 
ity, I  19. 

For  injuries  from  defects  or  olwtraetiomt  in 
street,  see  Municipal  Corporations,  |  t^l. 

For  injuries  from  negligence,  see  Nep^ence, 
S  186. 

For  injuries  to  persons  on  or  near  street  nfl- 
road  tradts,  see  Street  Railroads.  $  117. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant. Si  285-289. 

For  fDjorles  to  traveler  on  street,  see  Blnnici- 
pal  Coiporations,  I  706L 

For  misconduct  of  brokers,  see  Brokers,  |  3S. 

For  wrongful  discharge  of  servant,  see  Master 
and  Servant,  S  43. 

On  appeal  bond,  see  Appeal,  {  1247. 

On  bills  or  notes,  see  HUls  and  Notes,  |  ^7. 

To  recover  savings  bank  deport;  see  Banks  and 
Banking,  S  306. 

'S  130.  In  an  action  on  a  formal  written  con- 
tract made  by  defendants,  they  must  establish 
a  state  of  facts  which  will  relieve  them  from 
their  apparent  liability  tbereon  before  they  are 
Iq  a  position  to  aik  for  a  dismissal  of  the  com- 
plaint.—City  of  New  York  v.  Dowd  Lumber 
Co.  (Snp.)  S7a 

8  130.  Where  the  evidence  on  its  face  makes 

out  a  case  for  plaintiff,  it  is  error  to  dismiss  the 
complaint,  though  the  judge  might  set  aside 
the  verdict  if  dissatisfied  with  it. — Miller  v. 
New  York  Taxlcab  Co.  (Sup.)  899. 

S  IM.  When  the  right  to  a  verdict  depends 
upon  the  credibility  to  be  accorded  witnesse*. 
and  the  testimony  is  not  incredible,  nor  insuf- 
ficient as  matter  of  law,  the  qneatlon  of  fart 
is  for  the  jury.— Mienli  t.  New  York  A  Q.  C 
Ry.  Co.  (Sup.)  1078. 

S  148.  Flaintiff's  failure  to  request  the  aub- 
mission  of  a  question  to  the  jury  on  whicb  it 
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was  entitled  to  zo  to  the  Jur^  held  not  to  au- 
thorize the  dismissal  ot  the  complaint.— Swift  & 
Co.  V.  New  York  &  Q.  C.  Ry.  Co.  (Sup.)  203. 

I  149.  Effect  ol  failure  of  plaintiff  to  mov* 
for  the  direction  of  a  verdict  stated.— Mienll  t. 
New  York  &  Q.  C  Uj.  Co.  (Sup.)  1078. 

<B)  Demarrer  to  BTideaee. 

Presamptiras  on  appeal,  see  Appeal,  I  927. 
Scope  uuA  extent  of  review  on  appeal  from  de- 

dsions  on  dennirier  to  erideDce.  see  Appeal, 

I  866. 

Dismissal  or  Hoasalt. 

Presnmptioiis  on  appeal,  see  Appeal,  |  927. 

Scope  and  extent  of  review  on  appeal  from,  de- 
cision on  motion  for  dismissal  or  nonsuit,  see 
Appeal,  f  86& 

I  159.  Where  the  evidence  raised  a  question 
of  fact  for  the  jury,  the  court  held  not  author^ 
ized  to  grant  a  nonsuit  after  findings  of  the  ju- 
ry on  special  questions ;  but  the  jury  should 
have  rendered  a  general  verdict,  or  tne  court 
should  have  directed  a  verdict  for  the  party  en- 
titled thereto.— CarllD  t.  New  Yorti  Dock  Co. 
(Sup.)  261. 

<D)  Direotloa  of  Verdict. 

In  proceedings  to  forfeit  intoxicating  liquors, 
see  Intoxicating  Liquors,  |  2.'>0. 

Presumptions  on  appeal,  see  Appeal,  I  927. 

Scope  and  extent  of  review  on  appeal  from  de- 
cision on  motion  to  direct  verdict,  see  Appeal, 
S.  866. 

I  177.  A  request  to  submit  a  question  to  the 
Jury  Itetd  maae  in  time.— Zwecker  v.  Levioe 
(Sup.)  425. 

th.  iHSTBiroTiom  to  jvay. 

In  actim  foV  compensation  of  broker,  see  Bro- 
kers. S  88. 

In  action  for  injnries  by  servants,  see  Master 

and  Servant,  I  332. 
In  criminal  prosecutions,  see  Criminal  Law,  It 

780.  829. 

<A>  PnvlBM  •<  Ooart  mm*  Jurr  in  Gen- 
eral. 

Acceptance  of  goods  sold,  sec  Sales,  I  445. 
Id  criminal  prosecutions,  see  Criminal  Law,  | 
762. 

an  HMCMltr  Md  Snbleet-Hatter. 

i  200.  Wehtht  to  be  civen  to  opinion  evidence 
determined.— Lubbe  v.  HItgert  (Sup.)  3S7. 

i  211.  A  charge  as  to  plaintiff's  failure  to  call 
a  certain  person  rh  witness,  held  not  improper. — 
Paverman  v.  Joline  (Sup.)  64. 

(D)  AvpllealblUtr  to  Pleadings  and  BtI- 
deaee. 

I  S>^.  A  charge,  which  ignores  part  of  the 
evidence  on  the  issue  to  which  the  charge  re- 
iatf>s,  is  erroneous.~Stevens  v.  Oilbert  (Sup.) 
114. 

(B)  Re«aesta  or  PraTam. 

In  criminal  prosecutions,  see  Criminal  Law,  | 
829. 


i  255.  Where  the  circumstances  justify  any 
inference  against  plaintiff  from  the  failure  to 
call  a  witness,  defendant  must  raise  the  ques- 
tion ^  requesting  an  approi»1ate  charge  there* 
on.— Favennan  v.  Joline  (Sup.)  64. 

IX.  VEBDIOT. 

Conformity  of  judgment  to  verdict  and  find- 
ings, see  Judgment,  |  2S9. 

Review  of  suffidency  of  evidence,  see  i^^peal,  || 
1002-1005.  -.-i™". 

Setting  aside  verdict,  see  New  Trial. 
Verdict  contrary  to  law  or  evidence  ground 
for  new  trial,  see  New  Trial,  SS  68-74. 

z.  TBiAX.  BT  oomaT. 

Presumptions  on  appeal,  tee  Appeal,  }  981. 
<A)  HearlBS  and  Determination  mt  Oanae. 

S  879.  The  court,  receiving  evidence  of  a 

fact  over  the  objection  that  It  la  not  within 
the  pleadings,  may  not  refuse  to  consider  the 
evidence  in  determining  the  case.— Kelley  Lum- 
ber Co.  V.  Otsellc  YalleT  B.  Co.  (Snp.)  4111. 

XI.  WAIVSR  AMD  OOBBBOTIOH  OT- 
nUlE01TI.ABITIBS  AHD  EBBOBB. 

Review  In  appellate  court  as  dependent  on  preJ- 
iidicial  nature  of  error,  see  Appeal,  K  1082- 

1052. 

Review  in  appellate  court  as  dependent  on 
presentation  of  questions  In  lower  court,  see 
Appeal,  H  171-^4. 


TRIBUNALS. 


See  Courts. 


TROVER  AND  CONVERSION. 

Conversion  by  marriiala,  see  Sheriffs  and  C!on- 

srables,  S  1^ 

I.  ACTS  OONBTITUTIirO  COHVEB- 
UOK  AMD  LIABUJTT 
THEBEFOB. 

I  8.  Under  the  tacts,  held,  demand  was  not 
necessary  in  order  to  sue  for  conversfon.- Abram- 
son  V.  Brimberg  (Sup.)  746. 

H.  A0TIOH8. 

(B)  JarladlctloB,  Parties,  Prellmlaarr 
ProfleedlasB,  aad  Pleadlav. 

S  33.  In  an  action  io  coavemion,  the  defense 
of  waiver  of  the  tort  must  be  pleaded  in  order 
to' be  available.— Jones  v.  Smith  (Sup.)  865. 

-    (D)  Damaires. 

8  50.  Mpaxure  of  damaRes  for  the  conversion 
of  a  cliecli  defioed.— Deri  v.  Union  Bank  of 
Brooklyn  (Sup.)  813. 

TRUST  DEEDS. 

See  Chattel  Mortgages;  Mortgages. 
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Sec  Trnati. 


TRUSTEES. 

TRUSTS. 


Ch&ritable  trusts,  see  CAaritlefl. 

Oombinations  to  monopolise  trade,  see  Monop- 
olies, IS  12-Sl. 

Creation  and  constmctlon  of  iiarticQlar  devises 
and  bequests,  see  Wills.  H  083,  687. 

Particnlar  fidudai?  relatlcms,  see  Brokers ;  Bx- 
ecntois  and  AdminlstratorB ;  Principal  and 
AgeaL 

Tmat  dsedi^  ses  Ohattd  Mortgages ;  Mortgages. 

I.  OBBATIOH.  EZI8TEITCE,  AMD  VA- 
JADIXY. 

Restrictions  on  czeation  of  perpetnltles.  ses 
Perpetuities. 

(A)  BxpMSS  Trmmtm. 

I  1.  Every  trust  has  three  separate  elements, 
the  trust  property,  trust  objects,  and  trust  term ; 
the  first  relating  to  the  property  subjected  to  the 
trust,  the  second  to  those  for  whose  benefit  It 
may  be  created,  and  the  third  to  the  time  daring 
wbldi  it  may  eontinae.— Kahn  t.  Tiemey  (Snp.) 
663. 

S  60.  No  tmst  can  survive  the  purpose  of  its 
creation,  and,  when  that  is  accomplished,  it 
mnst  of  necessity,  terminate.— Kahn  v.  Tiemey 
(Snp)  663. 

ZX.  OOHBTBUOTIOH  AHD  OFEBA- 
TIOH. 

Charitable  trusts,  see  Charities,  |  45. 
Construction  of  particnlar  devises  and  bequests, 

see  Wills,  I  &^ 

IV.  XAHAGEHEHT  AMD  DISP08AI. 

OF  TRUST  FROPEBTT. 

I  1^%.  Property  held  unproductive  within 
Real  Property  Law  <Law8  3896.  p.  573,  c.  M7) 
§  85,  as  amended  by  Laws  1897,  p.  40.  c.  136, 
{  1,  authorizing  the  court  to  order  a  sale  there- 
of.—Webster  Realty  Co.  v.  Delano  (Sup.)  440. 

S  193%.  I^ws  1807,  p.  49,  c.  136.  |  1,  amend- 
ing Real  Property  Law  (lisws  1886,  p.  67S,  c. 
S47)  I  SS,  Ma  to  authorize  a  sale  of  trust  prop- 
erty because  nnprodactive,  or  becanse  necesssry 
for  the  benefit  of  the  estate.— Webster  Realty 
Co.  V.  Delano  (Sup.)  440. 

8  201.  A  conveyance  of  tmst  property  held 
supported  by  consideration,  though  it  did  not 
appear  tho  eonrtderation  was  psid  at  the  time 
of  the  conrmnce.— Toorfaies  t.  Voorhies  (Sup.) 

677. 

V.  EXEOVTION  OF  TRUST  RT  TRVS- 
TEE  OB  RT  OOVRT. 

I  284.  Under  the  terms  of  a  trust  deed,  held, 
that  a  transfer  from  the  trustee  to  the  lienefici- 
ary  was  valid.— Mt.  Morris  Co-op  Ballding  & 
I^an  Ass'n  v.  Smith  (Sup.)  676. 

S  284.  Under  terms  of  the  trust  deed,  held, 
that  the  trustee  was  authorised  to  transfer  the 


Jroperty  t«  the  bsD^daiTw— Vo<hMbs  t.  Toot- 
les  (Snp.)  677. 

VI.  AOOOTntTIHO  AKD  OOMFSariA- 
TION  OF  TRUSTEE. 

S  295.  A  trustee  may  be  called  upon  to  ac- 
count for  a  single  item  or  transaction,  and  i* 
not  relieved  by  a  showing  that  for  other  items 
he  Is  not  Uable.— JosejA  v.  Hersig  (Sap.)  34. 

TUGS. 

See  Tmngt. 

ULTRA  VIRES. 

Effect  of  nltni  vires  acts  and  contract  of  coi^ 
poradons  In  general,  see  Corporations,  |  383. 

Efffect  of  ultra  vires  acts  and  contracts  of  mn* 
g^^^  oo^rations,  see  Mnnidpal  O^n- 

UNDERTAKINGS. 

In^^^oMedings  for  injunction,  see  Injonction,  H 
Security  for  costs,  see  Ctwts,  {100. 

UNDERWRITERS. 

See  lurarancK 

UNDISCLOSED  AGENCY. 

See  Principal  and  Agent,  S  143. 

UNDUE  INFLUENCE. 

Affecting  validity  of  will,  see  WiUs,  f|  ISS- 
166. 

UNFAIR  COMPETITION. 

See  Trade-Marks  and  Trade-Nuns^  |  TQl 

UNILATERAL  CONTRACTS. 

See  C(Hitracts,  f  10. 

UNKNOWN  OWNERS. 

Award  In  condemnation  proceedings,  see  Ban- 
nent  Domain,  i  234. 

UNLAWFUL  DETAINER. 

See  Fordble  Entry  and  Detainer 

USURY. 

I.  USURIOUS  OOKTRAOTS  AStD  ' 
TRAKSACTIOHS. 

(A)  Ha<«ra  nd  Validity. 

S  56.  That  the  lender's  agent  exacted  a  bo- 
nus from  the  borrower  does  not  render  the  trant- 
action  usurious,  where  the  leader  received  on 
part  of  the  bonas  and  bad  no  hnowledge  of  snkh 
exaction. — Silverman  v.  Kats  (Sup.)  790. 
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S  57.  Tbe  fact  that  a  boirower  paid  an  attoi> 
Dpy  a  booas  for  procuring  a  loan  from  another 
does  not  mabe  the  trsnsaction  usuriouB.— Termi- 
nal Bank  r.  Dubrotf  (Sup.)  609. 

$  57.  A  transaction  held  not  tainted  with 
nsary.— Terminal  Bank  v.  Dobxoff  (Sap.)  609. 

I  118.  The  Taking  of  nsoiT  cannot  be  pre- 
anmed,  but  the  harden  of  establishing  it  is  on 
the  borrower.— Silverman  v.  Katz  (Sup.)  790. 

S  117.  Usury  i«  not  established  where  the  ev- 
idence !■  as  eonsiatent  with  its  absence  as  with 
iti  pnience.— SUveiman  ▼.  Kati  (Sap.)  780. 

(O  iUffhtn  «Md  Rcmedlaa  of  Tblrd  Pev- 

{  130.  A  grantee  of  land  subject  to  a  mort- 
frage  to  secure  a  debt  cannot  raise  the  defense 
of  usury,  which  la  personal  to  tbe  borrower.— 
Tsnninal  Bank  t.  DnbrofE  (Sup.)  OOOi 

VACATION. 

Of  particuUir  act*,  inttmmentt,  or  proceedingt. 
Judgment  by  default,  see  Judgment.  SS  13S-1U7. 
Proceedings  for  forfeiture  of  intoxicating  liq- 

uoia,  see  IntoxicatiDic  Uqoon.  i  250. 
Verdict  aea  Mew  Trial. 

VALUATION. 

Of  property  tot  purpose  of  taxatlcoi,  see  Taza- 

- 


tlon,  i  376w 


VALUE 


Of  attorney's  services,  see  Attorney  and  Client, 
I  141. 

Of  land  appropriated  for  public  use  as  measure 
of  compeusatioD,  see  Eminent  Domain,  {  134. 

Of  property  as  measure  of  damages  for  conver- 
sion, see  Trover  and  Conversion,  §  60. 

Of  property,  evidence  of  price  i>aid  for  prop- 
Mr^  similarly  situated,  see  Evidence,  i  14^ 

VARIANCE. 

Between  Jodsmuit  and  process,  pleadings, 
proofk,  Terdict,  or  findings,  see  Judgment,  ft 
250-256. 

VENDOR  AND  PURCHASER. 

Compensation  of  broker  procuring  conveyance) 
see  Brokers,  SI  48-65. 

Jurisdiction  of  county  court  of  action  to  for- 
feit contract,  see  OcHirts,  |  183. 

Specific  performance  of  contract,  see  Specific 
Performance. 

Validity  of  sales  as  to  creditors  or  subsequent 
parchasers,  see  Fraudulent  Conveyances. 

8ttle$  hyorlo  particular  etaant  of  pertonc. 

Se<>  Executors  and  Administrators,  |  334;  Prin- 
cipal and  Agent,  8  1<>3. 
Devisees,  see  Wills,  {  740. 
Trustees,  see  Trusts.  M  103^.  201. 


Sales  of  particular  tpaeiet  of,  or  ettatea  or  (»• 

tereata  fn,  properti/. 
Mortgaged  property,  see  Mortgages,  |  502. 
Personal  property  In  general,  see  Sales. 
Property  of  decedent,  see  fixecutors  and  Ad- 
ministrators, I  834. 
Trust  property,  see  Trusts,  Si  193^.  201. 

Salea  on  iudieial  or  oth«r  proceedinfft. 
By  execntors  or  administrators,  see  Execntors 

and  Administrators,  |  334. 
Foreclosure  of  mortgages,  see  Mortgages,  S  502. 

I.  REQUISITES  AND  VAUDITT  OF 
CONTRAOT. 

Purchase  in  assumed  name,  see  Names,  {  10. 

H.  OONSTRtTCTIOir  AND  OPERA- 
TION  OF  CONTRACT. 

Parol  evidence,  see  Eividence,  |  441. 

XV.  PBRFORMANOE   OF  OORTBAOT. 

(A)  Title  «»d  Bstate  of  Veador. 

I  128.  A  vendor's  title  to  property  held  so 
doubtfnl  as  to  warrant  the  vendee  in  refusing  a 
deed.— Meadows  t.  Michel  (Sup.)  31d. 

VX.  REMEDIES  OF  VENDOR. 

(A)  litem  ft»d  ReooTory  of  I<«Md. 

I  289.  In  a  suit  by  a  vendee  against  a  ven- 
dor for  damages  for  cutting  timber  and  bay 
on  premises  sold,  the  vendor  held  entitled  to 
plead  as  an  afBnnative  defense  and  counterclaim 
a  forfeiture  of  the  contract  and  demand  posses- 
sion under  Code  Civ.  Proc.  if  501  and  604.— An- 
drews T.  Horton  (Sup.)  431. 

VENDORS'  LIENS. 

See  Vendor  and  Purchaser,  |  289. 

VENUE. 

m.  CHANGE  OF  VENUE  OR  FU&CE 
OF  TRIAZk 

1  52.  Under  the  facts,  held,  that  change  of 
venue  sbould  have  been  granted*— Shapiro  v. 
Elar  (Sup.)  627. 

VERDICT. 

Conformity  of  Jndfment  to  verdict,  see  Judg- 
ment, S  2S6. 

Cwitrary  to  taw  or  evidence,  gronnd  for  new 
trial,  see  New  Trial,  |t  QS-'iS. 

Review  in  civil  cases,  see  Appeal,  |i  1002-1U05. 

Setting  uld^  see  New  Trial. 

VESSELS. 

See  Colli^on;  Towage. 

VICE  PRINCIPALS. 

Liability  of  master  for  injuries  to  servant  fnun 
acts  or  omissions  of  vice  principal,  see  Mai<-^ 
ter  and  Servant.  S  100. 
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VIEWERS. 

In  condemnation  proceedings  to  asBesa  compes- 
flation,  see  EmiDeBt  Domain,  H  234-288. 

VILLAGES. 

See  Mnnicipal  Corporationa. 


See  Blectiwii. 


See  Gaminff' 


VOTERS. 
WAGERS. 
WAGES. 


Of  em  ploTte  in  general,  see  Uaatar  and  Senr- 
aot,  H  70,  80. 

WAIVER. 

See  Estoppel. 

Of  ohjectiont  to  partkmlar  aett,  inttrumenta, 

or  proceedinfft. 
Insurance  policies,  see  Insurance,  S  382. 
Jarisdlctlon  of  municipal  court,  see  Courts,  } 
189. 

Pleadings,  see  Pleading,  1  406. 

Of  riffhtB  or  remediea* 
See  Mechanics'  Liens,  |  210. 
Breach  of  contract  In  general,  aee  Contracts,  f 

316. 

Breach  of  warranty  in  sale,  see  Sales.  I  288. 
CoDditicms  in  contract,  see  Contracts,  §  227. 
Forfeiture  of  insurance  policy,  see  Insurance, 

Forfeiture  of  lease,  see  Landlord  and  Tenant,  | 
112. 

Objections  to  evidence,  see  Trial,  I  105. 
Tort  in  action  on  contract,  see  Action,  1  28. 

WAREHOUSEMEN. 

S  34.  Where  household  goods  were  taken  for 
storage  from  a  house  where  a  man  and  his  wife 
were  living,  at  the  request  of  the  hosband,  and 
afterwards  delivered  to  him,  convincing  proof  is 
required  to  suatain  a  verdict  for  the  wife  against 
the  bailee  for  the  value  of  the  goods.— Cakes  r. 
W.  &  J.  Sloane  (Sap.)  62«. 

WARNING. 

Prccantions  against  injuries  to  servants,  see 
Master  and  ^Servant,  |6  150-165. 

WARRANT. 

Arnst  vfthoat  warrant,  see  Arrest,  |  63. 

WARRANTY. 

On  £a1e  of  goods,  see  Sales,  Sl  273.  288. 

WATER  METERS. 

Lien  for  installation  as  breach  of  covenant 
against  incumbrance,  see  Covenants,  |  96. 


WATERS  AND  WATER  COURSES. 

See  Bridges;  Cftnala;  Navigable  Waters. 
Compensation  for  water  rights  taken  for  public 
use,  see  Eminent  DomaUi,  |  S4. 

IZ.  PVBUO  WATBK  SUPPI.T. 

<A)  DomesUe  u<  lf«Blal»«I  Puv«MMb 

Lien  for  installation  of  water  meter  as  breach 
of  covenant  against  Incnmbranoss,  Me  Cove- 
nants, S  96. 

S  201.  A  citUen  held  to  have  no  right  of  ac- 
tion against  the  city  to  compel  it  to  provide  a 
supply  of  pure  water.— Cake*  Ml^  Co.  t.  City 
of  New  "SoA  (Sup.)  796. 

I  201.  Where  a  city  supplies  water  whldi  is 
not  absolutely  pure,  no  action  can  be  brought 
against  It  by  a  citizen  to  compel  it  to  faniuh 
pure  water;  he  having  no  grievance  other  than 
that  borne  by  the  rest  of  the  community.— 
Cakes  Mfg.  Co.  t.  City  of  New  Xoifc  (SapJ 
796. 

8  2m.  Under  Revised  New  York  City  Char- 
ter (Laws  1901,  p.  212,  c  466)  1  475,  as  amend- 
ed by  Laws  1908.  p.  1136,  c.  382,  {  1.  and  sec- 
tion 473  of  the  charter,  aa  amendfd,  keU,  that 
regular  water  rents  become  a  lien  after  the  date 
on  which  they  are  payable,  but  that  charges 
for  water  supplied  through  a  meter  are  in  the 
nature  of  an  indebtedness,  and  are  not  a  lax. — 
Cuba  V.  DrusUn  (Bap.)  SSI. 


Public  ways, 
603-706. 


see 


WAYS. 

Municipal 


Corporations,  U 


WHARVES. 


Lease  of  dodt,  see  Landlord  and  Tenant,  }  5. 
Use  of  municipal  dodc  by  private  persMis,  see 
Municipal  Corporatiws,  1  719. 

WIDOWS. 

Allowance  from  estate  of  husband,  see  Ezeco- 

tors  and  Administrators,  H  ITT,  ITS. 
Dower,  see  Dower. 

WIFE. 

See  Husband  and  Wife. 

WILLS. 

See  Descent  and  Distribution;   Executors  and 

Administrators, 
Charitable  bequests  and  devises,  aee  Cfaaritieik 
Leeacy  and  succession  taxes,  see  Taxation,  | 

879. 

Validity,  construction,  and  ezecntion  of  trusts 
la  general,  see  Trusts. 

I.  MATURE  AND  EZTEKT  OF  TEITA- 
MENTABT  POWEB. 

Restrictions  on  creation  of  perpetuities,  we 

Perpetuities. 
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LV*)    Mlatsk*,  Vatee  lB*«ea«ei  and  Fraud. 

S  156.  It  ia  DO  answer  to  nndue  influence 
tbat  testator  was  aware-  of  tbe  coutentB  of  tbe 
instrument  and  assented  to  its  provisions. — In  re 
13  rooks'  Will  (Sur.)  696. 

K  155.  Undue  influeDce  sufflcleot  to  avoid  a 
"Will  must  be  sucb  as  to  destroy  testator's  free 
asencr.— In  re  Brooks'  Will  (Sur.)  596. 

■f  263.  Where  proof  of  facts  Is  made  from 
"wliicli  a  presumption  of  fraud  in  the  execution 
of  a  wiU  necessarily  arises,  the  burden  of  re- 
polling  the  presumption  is  on  the  party  charged. 
 In  re  Brooka'  Will  (Sur.)  590. 

5  1G6.  Evidence  held  to  require  a  flnding  of 
undue  Influence  in  tbe  ezecntum  of  a  will  and 
certain  codicils  offered  for  probate.— In  re 
Brooks*  Wiil  (Sur.)  696. 

(O)  Reroeatloa  aad  ReTlval. 

8  179.  The  execution  of  a  later  will  does 
not  necessarily  revoke  an  earlier  one.— Id  re 
Guanion's  WiU  (Sup.)  266. 

V.  FBOBATE,  ESTABUSHMEHT, 
A2n>  AKMUIAIEMT. 

<C7)  Probate  or  BSstabllalimeat  of  Lost  or 
Destvorcd  Wills. 

Secondary  evidence  of  lost  will,  see  Evid«ice,  S 
165. 

(H)  ElTldeaee. 

Secondary  evidence,  see  Evidence,  %  165. 

I  290.  Burden  of  showing  that  a  will  offer- 
ed in  probate  is  not  tbe  last  will  of  decedent 
field  to  be  on  a  contestant.— In  re  Cnnnions 
■WUl  (Sup.)  286. 

VI.  COHSTBirOTIOir. 

(A)  General  Rales. 

I  4S8.  In  c<HUtruing  a  will,  tlie  intent  of 
testator  must  be  discovered  and,  if  posrible,  glv- 
«n  effect.— Kabn  y.  Tlemey  (Sup.)  663. 

I  439.  Where  the  intention  ot  testator.  In 
the  disposition  of  his  property.  Is  unmistakable, 
and  the  identity  of  the  beneficiary  is  not  unrer- 
tain,  the  court  will  endeavor  to  make  effective 
the  gifts,  unless  they  clearly  countervail  some 
settled  principle  of  construction.— Boardman  v. 
nitcbcock  (Sup.)  1030. 

fi  446.  If  a  will  is  susceptible  of  two  inter- 
pretations, that  should  be  adopted  which  will 
validate  the  provision  and  give  effect  to  the  dis- 
pasitioD,  rather  than  that  which  will  destroy  it. 
— Kahn  v.  Tiemey  (Sup.)  663. 

i  447.  The  provision  of  a  will  establishing 
a  trust  construed  so  as  not  to  violate  tbe  statute 
assinat  perpetuities.— Kahn  v.  Tierney  (Sup.) 

i  459.  In  construing  a  will,  where  testator's 
intent  clearly  appears,  the  court  may  change  a 
nord  where  it  appears  from  tbe  context  of  the 
will  that  the  word  was  Incorrectly  employed  in 

filace  of  some  other  word. — Kabn'  v.  Tiemey 
Sup.)  663. 


(B)  Deslsaattoa  •<  Devisee*  mMt  I«sa- 
teea  aad  Tbeir  ReepeetlTe  Skares. 

I  614.  Where  a  testator  directed  the  creation 
of  a  corporation  to  wbldi  «  part  of  bis  estate 
should  be  transferred,  be  meant  the  creation  of 
a  legal  entity  as  the  statute  directs  to  be  con- 
ducted pursuant  thereto  with  tbe  powers  and 
subject  to  the  restraints  placed  thereon  thereby. 
—Boyle  T.  John  Bc^le  ft  Co.  (Snp^)  104& 

(H)  Bstates  la  Trast  aad  Powers. 

Creation,  existence,  and  validity  of  trusts  lit 

general,  see  Trusts,  H  I.  60. 
E^cution  of  trusts  in  feneral,  see  Trusts,  1 

Management  and  disposal  of  trust  property  in 
general,  see  Trusts.  H  193^  201. 

Restrictions  on  creation  of  perpetuidea,  see  Per- 
petuities. 

}  683.  Testamentary  trustees  held  to  hold  as 
part  of  the  trust  estate  the  stock  of  a  corpora- 
lion  formed  as  directed  by  tbe  will  to  which 
trust  property  had  been  conveyed  in  exchange 
of  the  stock.— Boyle  v.  John  Boyle  &  Co.  (Sup.) 
1048. 

i  687.  Under  tbe  provisions  of  a  testamen- 
tary trust,  one-half  of  the  property  devised  to 
the  use  of  testator's  two  sons  held  to  go  to  the 
testator's  grandchildren  upon  the  death  of  a 
sou  without  Issue,  and  not  to  the  widow,  under 
the  residuary  clause.— Renwick  v.  Weeden  (Sup.) 
632. 

VTL  BiaHTS  AHD  UABHITIES  OF 
DSVI8BES  AND  UOATBE*. 

(A)  ITatare  of  Title  aad  Rfshts  la  Gea- 
eral. 

I  740.  An  agreement  of  all  beneficiari«  un- 
der a  will,  except  a  dau^ter  andianotber,  con- 
veying to  testator's  sons  certain  property,  held 
not  to  bind  the  daushter.— In  le  Hlscox  (Sup.) 
306. 

(F)  Iiesaeies  Ohaivad  oa  Propertr*  Be- 
tate*  or  latevest. 

S  S21.  Will  held  not  to  evidence  an  intention 
on  testator's  part  to  charge  pecuniary  legacies 
on  speciflc  real  property  left  in  trust  for  bis 
widow.— In  re  Btfles  (Sur.)  714, 

(G)  Debts  of  Testator  and  laoaubraaees 
oa  Pro|»crtr< 

i  827.  The  cause  of  action  created  by  Code 
Civ.  Proc.  i  1843,  against  devisees  to  recover  a 
debt  against  the  person  from  whom  they  ac- 
quired tbe  property  can  only  be  maintained 
against  the  direct  devisees.— Qreen  t.  Dunlop 
(Sup.)  683. 

WIRES. 

Of  electric  lU^t  or  power  companlee,  we  Elec- 
tricity. 

WITHDRAWAL 

Of  exceptions  to  sni^tles  on  appeal  bond,  see 

Appeal.  §  3S]. 
Of  partner  from  firm,  see  Partnership.  S  242. 
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WITNESSES. 

See  Evideaee. 

Bribery  of  witaesses,  see  Bribery,  S  1, 
CoDvenieace  of  as  groand  for  change  of  venne, 

see  Venue,  I  52. 
Experts,  see  Evidence,  {  571. 
Opinions,  see  Evidence,  S|  471,  671. 
Testimony  of  accom^icea,  see  Criminal  Law, 

88  507,  611. 

ZX.  OOllPBTSHOT. 

<A)  CapMitr  <t«Kllfl«Ktloma  la  G«n- 

evml. 

8  00.  Id  an  action  for  divorce  for  adultery, 
in  wlilch  defendant  alleged  connivance  by  plain- 
tiff, Code  Civ.  Proc.  $  831,  would  not  prevent 
defendant  from  testifying  to  facts  aa  to  plain- 
tiff's alleged  connivance.— O'Hara  v.  OTHara 
(Sup.)  9^. 

(D)  Confldentiml  Relation*  and  PriTlleved 
Co  mmn  n  1  catl  o  n  ■ . 

8  202.  Under  Code  Civ.  Proc.  8  S35.  evi- 
dence by  an  attorney  as  to  the  contents  of  a 
lost  win  held  inadmissible.— In  re  Connlon's 
Will  (Sup.)  206. 

TV.  OBEDIBELrrr»  IMFEAOHMEHT, 
COHTHADIOTIOH,  AHD  OOB- 
BOBORATXOH. 

Credibility  of  witnesses  as  qnestion  for  jury, 
see  Trial.  8  140. 

Beview  of  questions  of  fact  dependent  on  cred- 
ibility of  witnesses,  see  Appeal,  8  094. 

(C)  Interest  and  Bin*  of  Witness. 

8  363.  A  witness  held  disinterested.— Powers 
V.  Kieaer  (Sup.)  819. 

8  360.  The  janitor,  whose  duty  It  Is  to  op- 
erate the  furnace,  Is  not  an  entirely  disinter- 
ested witness  in  an  action  for  rent,  wierein  the 
defense  Is  eviction  by  failure  to  properly  heat 
an  apartment.— S'eist  v,  Peters  (SupO  805. 

OS)  OoBtradletton  and  OorrobvratloB  of  . 
Witness. 

Corroboration  of  testimony  ot  accomplices,  see 
Criminal  linw,  8  511* 

8  401.  A  witness,  who  on  cross-examination 
is  questioned  as  to  matters  not  touched  on  in 
his  direct  examination,  becomes  as  to  such  evi- 
dence the  witness  of  the  party  cross-examin- 
ing him,  and  csnnot  be  impeached  by  such  party 
by  evidence  of  inconsistent  atatemients.— Maut- 
ner  t.  Biody  (Snp.)  734. 

WOMEN. 

Married  women,  see  Husband  and  Wife. 
Right  to  vote  at  election  to  determine  issu- 

aQce  of  village  b<»ida,  see  Municipal  Cori>ora- 

tion.  8  918. 

Voting  at  electitna  to  determine  reincorpora- 
tion of  villages,  see  Municipal  Corporanons, 


WORDS  AND  PHRASES. 

"Account  stated."— McAveIgh  v.  Pelham  P^rt 

R.  Co.  (Sup.)  102. 
"A|^|rieved  party." — Cleminsbaw  t.  Coon  (Sap.) 

"Arrangement"— People  t.  American  Ice  Co. 
(Sup.)  443. 

"Attempts  fraudulently  to  indnce."— People  v. 

Kathan  (Sup.)  10G6. 
*'Bill  of  Darticulars."— Samuelson   v.  Mayer 

(Sup.)  75. 

"Chasing."— M.  B.  Foster  Electric  Co.  v.  Phi 

Gamma  Delta  Club  (Sup.)  809. 
"Civil  action."— Clement  v.  Two  Barrels  of 

Whisky  and  Divers  Other  liqnon  (Sup)  lOil. 
"Completed."— Millifcen  Bros.  v.  City  of  New 

York  (Sap.)  841. 
"Conspiracy." — LeTine  t.   Klein   (Sop.)  19G. 
"Doing  business  in  the  state."— L.  C.  Page  Ca 

V.  Sherwood  (Sup.)  837. 
"Each  partr."— Lane  t.  Fenn  (Sap.)  237. 
"Employed.**— People  t.  Gaus  (Sup.)  13L 
"Fnnding."- Twin  State  Gas  &  Electric  Coi  t. 

Knickerbocker  Trust  Co.  (Sup.)  764. 
"Flawkiog."— People  v.  Marks  (Gen.  Sess.)  1106. 
"Improvements.*'— Polo  v.  Stevens  (Sup.)  227. 
"Irrelevant"— Kolb  v.  Mortimer  (Snp.)  543. 
"Jointly  liable."— People  t.  Board  of  Town  An- 

diton  of  Town     Horioon,  Warren  County 

(Sup.)  696. 

"Lay-off."- Sbane  T.  City  of  New  Tork  (Sup.) 
428. 

"Malice."— People  r.  Star  Co.  (Sap.)  49S. 
"Malicious."— People  v.  Star  Co.  (Sup.)  4S& 
"Monopoly."— People  v.  American  Ice  Co.  (8npL» 
443. 

"Party."— lAue  T.  Fenn  (Sup.)  287. 
"PeddliDg."-People  v.  Marks  (Gen.  Bess.)  IIOR. 
"Person  aggrieved  thereby."— Kolb  V.  Mortimer 

(Sup.)  543. 

"Plea  of  title."— Roee  v.  Purcell  (Co.  Ct.)  9^- 
"Bate."— Holmes  t.  Board  of  Education  <tf  Ci- 
ty of  New  Tork  ninn.  Ct)  284. 
"Reasonable  ground.^' —  Whltwell   v.  Wr^t 

(Sup.)  1065. 

"Scaffold."— Herman  t.  P.  H.  Fltiglbbons  Boiler 
Co.  (Snp.)  1074. 

"Structure.^'- Herman  t.  P.  H.  Fitagibbou 
Boiler  Co.  (Sup.)  1074. 

"Trust"- Kahn  v.  Tlemey  (Bun.)  663. 

"Unproductive."- WdtaBter  Realty  Co.  t.  De- 
lano (Sup.)  440. 

"Upon  any  nnderatanding  or  acTCanrat"— 
People  V.  Kathan  (Sup.)  1090. 

WORK  AND  LABOR. 

See  Master  and  Servant. 

Claim  against  estates  of  decedent  for  services, 

see  Executors  and  Administrators,  8  20& 
Liens  on  real  property  for  work  and  materials. 

see  Mechanics'  Liens. 
Sharing  profits  as  compensation  for  services 

as  determining  existence  of  partnerabip,  t» 

Partnership,  |  ft, 

8  14.  Where  a  person  bonnd  himself  to  pay 
a  specific  sum  for  a  week's  work,  and  prevraE- 
ed  the  performance  of  the  contract  by  the  other 
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party,  tbe  queatioa  ot  Qaantum  meruit  did  not 
arise.— Wheeler  v.  Wood*  (Sap.)  80. 

I  26.  Where  one  neither  showed  an  agreed 
price  (or  hia  work  nor  Ita  value,  there  was  do 
foundation  tor  Jndcment  in  fiiTor  of  bis  &»■ 
^gee.— MamndiDo  t.  A.  Brown  &  Co.  (Sap.) 

S  26.  Where  plaintiff  sned  for  the  valne  of 
work  and  labor,  tbe  burden  was  upon  defendant 
to  show  that  the  work  was  performed  under  a 
special  agreement;  plaintiff  not  being  required 
to  elect  whether  he  should  proceed  as  for  work 
and  labor  or  upon  the  special  contract  alleged 
in  the  answer.— H.  B.  Foster  Electric  Oo.  t. 
Phi  Gamma  Delta  Club  (Sup.)  809. 

I  28.  In  an  action  (or  work  and  labor,  evi- 
dence held  not  to  show  the  amount  to  which 
plaintiff  was  entitled,  so  as  to  support  a  judg- 
ment for  him  for  a  less  amount  than  claimed. 
— M.  B.  Foster  Electric  Ga  t.  FU  Gamma  Del- 
ta CInb  (Sap.)  800. 

WRITING. 

Best  and  secondary  eridence.  aee  ETjdenee,  H 

165.  178. 

Conflict  between  written  and  printed  portions 
of  note,  see  Bills  and  NoteiL  |  116. 

Documentary  evidence,  see  Efridence,  H  802, 
37d 

Necessity  and  sufficiency  of  written  agreement 
of  compromise,  see  Compromise  ana  Settle- 
ment, I  5. 

Necessity  and  snffldencr  to  constitute  contract 
of  sale,  see  Bales,  |  28. 

Necessi^  and  sufficiency  under  statuta  of 
frauds,  see  Frauds,  Statute  of. 

Parol  or  other  extrinsic  evidence  affecting  writ- 
ings, see  Evidence,  H  411-443. 


WRITS. 

See  Process;  Habeas  Corpus;  Mandamus. 

WRITTEN  INSTRUMENTS. 

Best  and  secondary  evidence,  see  Elrldence,  M 
168,  178. 

Documoitmry  evidenoe,  aee  ETideace.  H  862, 
376. 

Parol  or  other  extrinsic  evidence,  see  Evidence, 

|{  411-443. 
Recording,  see  Records. 

Reformation,  aee  Reformation  of  Instruments. 

Particular  dofses  of  inttrumentt. 

See  Chattel  Mortgages;  Oompromlee  and  Set- 
tlement ;  Insurance ;  Morlvages ;  Bdease ; 
Stipulations;  Wills. 

Contracts  in  general,  see  Oootracta. 

Conttacts  of  sale,  see  Sales.  S  2& 

Deeds,  see  Deeds. 

WRONGFUL  DEATH. 

See  Death,  H  17,  76.  « 

YEAR. 

Agreements  not  to  be  performed  within  one 

year,  see  Frauds,  Statute  of,  {  44. 
Estates  for  years,  see  Landlord  and  T6nanL 

ZOOLOGICAL  SOCIETIES. 

Uabtlity  for  Injuries  from  n^igence  of  em- 
ploye as  governmental  agency,  aee  Hanicipal 
Corporations,  |  747. 
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